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PREFACE. 


The  preMiit  work  is  intended  to  conyey  to  the  reader  an  aeoount 
of  the  various  luodainenlal  laws^  usages*  oflBces,  and  institatioiis, 
which  have  arisen  in  this  country  in  the  course  of  ages,  and  which 
ibnn  wfai^  is  called  Tfts  BnitiSH  CoNSTiTtrtiON.  This  *nime- 
honoured"  fabric  has  been  more  frequently  the  theme  of  admiration 
than  of  exposition*  It  was  therefore  conceived  that  a  work  intended  to 
explain,  in  a  fiiU  and  candid  manner,  the  essential  parts  of  its  con- 
stnictioD,  would  have  many  claims  on  the  attention  of  the  public, 
both  in  poiAt  of  interest  and  utility*  The  miied  character  of  the 
Britu^  eonstitution  renders  a  proper  understandbg  of  it  mom  diffi- 
eolt  than  that  of  any  other  government.  In  its  oemposition,  mon-^ 
archy,  aristocracy,  and  democracy  are  blended;  and  it  differs  from 
other  governments  in  two  important  points;  first,  that  much  of  the 
power  which  usually  centres  in  the  cttown,  in  Britain  remains  in  the 
hands  off  the  nation;  and,  secondly,  that  the  disposition  of  the  ex* 
ecutiva  officers  to  encroach  on  the  rights  of  th«i  people,  is  checked 
by  the  constitutional  rasponsibility  of  each  officeh  To  foreigners, 
it  has  long  been  an  object  of  admiration:  and  a  reflection  on  its 
many  excellencies,  so  &r  as  the  rights  and  personal  liberties  of  the 
subject  are  concerned,  cannot  fidl,  in  this  country,  to  excite  afeeling 
of  honourable  pride. 

The  British  constitution  has  grown  out  of  occasions  and  emer* 
genqr*  It  has  gradually  accommodated  itself  to  change  of  drcum- 
stances  and  of  national  sentiment;  to  the  fluctuating  policy  of  dif- 
ferent ages,  and  to  the  contentions  and  interests  of  various  orders 
and  parties  in  the  state.  '<  By  the  constitution  of  a  country,"  says 
archdeacon  Paley,  *<  is  meant  so  much  of  its  law  as  relates  to  the 
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designation  and  form  of  the  legislature ;  the  rights  and  functions  of 
the  several  parts  of  the  legislative  body;  and  the  constitution,  office, 
and  jurisdiction  of  courts  of  justice.  Accordingly,"  says  he,  <<the 
constitution  is  one  principal  division,  section,  or  title  of  the  code  of 
public  laws,  distinguished  from  the  rest  by  the  superior  importance 
of  the  subject  of  which  it  treats.  The  terms,  therefore,  constitu- 
tional and  uneonstitutumal,  just  mean  legal  and  illeffal.  In  Great 
Britain  the  system  of  public  jurisdiction  is  composed  of  acts  of  par- 
liament, of  decisions  of  courts  of  law,  and  of  immemorial  usage." 
The  benefit  of  laws  and  government  is  reaped  by  all.  Few,  how- 
ever, consider  the  origin  and  fountain  whence  that  benefit  and  those 
laws  proceed.  Paley  observes,  <^that  government  was  at  first 
either  parental  or  military."  <^  Paternal  authority/'  says  he,  ^<and 
the  order  of  domestic  life  supplied  the  foundation  of  civil  govern- 
ment. The  condition  of  human  infancy  prepares  men  for  Society, 
by  combining  individuals  into  small  societies,  and  by  placing  them 
from  the  beginning  under  direction  and  control.  A  small  &mily 
contains  the  rudiments  of  an  empire.  The  authority  of  one  over 
many,  and  the  disposition  to  govern  and  be  governed,  are  in  this 
way  incidental  to  the  very  nature,  and  co-eval  with  the  existence  of 
the  human  species.  A  parent  would  naturally,"  contbues  he, 
^< retain  a  considerable  portion. of  his  authority  afber  hb  children 
were  grown  up  and  had  formed  families  of  their  own.  This  is  the 
second  stage  m  the  progress  of  dominion.  The  first  was  that  of  a 
parent  over  his  young  children.  The  second  that  of  an  ancestor 
presiding  over  his  adult  children." 

In  the  following  pages  several  important  acts  of  parliament  will 
be  found  at  fiill  length.  Others  are  abridged:  but  those  which  have 
tended  to  improve  the  laws,  or  protect  persons  or  property,  are  given 
under  the  title  *^  Rise,  Progress,  and  Improvement  of  the  Laws  of 
England."  The  reform  acts  for  the  three  kingdoms,  and  the  bui^h 
reform  act  for  Scotland  are  given  complete.  The  laws  and  institu* 
tions  of  Scotland  are  here  exhibited  more  fully  than  they  have  hitherto 
been  shown  in  any  single  publication.  I  have  ofiered  no  opinions  of 
my  own  on  any  oif  the  subjects  treated  of.     The  prerogatives  of  the 
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crown,  and  the  priyileges  of  parliament  are  detailed  in  the  language 
uf  Jadge  Blackstone  and  others. 

To  the  politician,  and  every  one,  indeed,  who  takes  an  interest  in 
public  matters,  the  present  work,  it  is  presumed,  must  be  highly  ac- 
ceptable. And  eyen  in  the  ordinary  transactions  of  mankind,  it 
must  often  prove  of  great  utility,  by  explaining  the  legal  rights  of 
iodiriduals,  the  limits  of  jurisdiction,  and  the  power  of  courts, 
civil,  military  and  ecclesiastical. 

THOMAS  STEPHEN. 
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INTRODUCTION. 

Tbe  Britidi  GontitiitiDii  is  worthy  of  hmg  an  obJMt  of  inquiry  to 
efery  sum  wlio  Utcb  under  it,  and  eren  to  foiiig|ii^  who  hare  no  im- 
mediate oonnexion  with  it :  remarkably  diatinguiahed  aa  it  undoubtedly  it 
iiom  aU  the  firee  gOYeramenta  of  powerful  nationa  which  hiitory  hai  raeoided, 
by  its  exhibiting,  after  the  lapae  of  centuiiea  no  aymptoma  of  inetrieTaUe  de- 
cay, but  on  Che  contrary  the  most  expanore  energy.  In  the  ensuing  work 
we  will  trace  the  gradual  formation  of  this  system  of  gOTermnent|  and  ex- 
hibit the  whde  machinery  of  the  constitution. 

There  aro  but  three  kinds  of  goremments.  When  the  sorereign  power 
ii  Tested  in  one  poaon,  it  is  called  a  monarchy  s  if  in  aU  the  nobles,  it  ia 
eanedanaristocraey,  or  anoligarehy  if  confined  toafewof  thesei  ifanaa- 
HmUy  of  tbe  people  have  the  chief  authority,  his  caUed  a  democrat^  or  a 
repufali&  Of  an  the  different  species  of  gorennnents  the  monaichical  is  the 
most  ancient  and  natural,  originatbg  at  first  in  parental  authority,  hence 
kings  are  called  the  fathers  of  their  people.  The  Assyrian  and  Egyptian 
monarchiea  are  the  most  andent  that  we  read  of^  but  there  are  aereral  kings 
DMBtioned  In  the  scriptures  in  the  early  history  of  the  patriarch  Abraham. 
Tbe  Jewa  were  governed  by  God  himself  till  Saul's  time,  £nun  whence  it  has 
been  called  a  Theocracy ;  tSter  his  ele?ation  to  the  throne  of  Israel  by  Ood's 
appointment,  the  goTemment  continued  monarchical  till  the  destruction  of 
(be  temple.  Some  monarchies  are  despotic,  where  the  subjects  are  dares 
at  the  arbitrary  power  and  will  of  their  soTcreign ;  such  aa  the  Turks,  and 
other  Asiatic  nations :  others  political  or  paternal,  where  the  subjects, 
like  ehildien  under  a  father,  are  governed  by  equal  and  just  laws,  con- 
seated  to  and  sworn  by  aU  Christian  piincea  at  thehr  coronationa.  Some 
moaarehies  are  hereditary,  where  the  crown  descends  either  to  male  heirs 
only,  as  inFraaee,  or  to  the  next  of  Uood,  as  In  Oreal  Britain,  Spain,  Por- 
tugal, &o» ;  others  electhre,  where  upon  the  death  of  the  reigning  fRnee, 
without  respect  to  their  heirs  or  next  of  bbod,  another  by  solemn  election 
isappointed  to  sueeeed  them.  This  used  to  be  the  system  in'  Poland  be* 
fan  its  partition,  and  formerly  also  in  Denmaric,  Hungaayy  and  Bohemia,  and 
ii  still  pmetMcd  in  tiie  United  States  of  America  -,  for  aUhough  tiieir  chief 
gOTenor  is  eaUed  a  president,  still  he  is  their  sofereign,  and  is  elective. 
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Some  bereditarjr  paternal  monarchies  are  dependent^  and  hdd  of  eartblj 
potentates,  oonaequentlj  are  obliged  to  do  homage  for  their  croivns.  The 
little  island  of  Man  was  called  a  kingdom,  and  held  in  cafnte  of  the  crown 
of  Great  Britun ;  the  kmgdom  of  Naples  holds  of  the  pope,  and  pays  him 
an  annual  tribute.  Others  are  independent,  acknowledging  no  earthly  su- 
perior, but  hold  from  God  only,  hence  the  words  Dei  gratia,  by  the  grace 
of  God,  on  their  coins. 

The  kingdom  of  Great  Britain  is  an  hereditary  paternal  monarchy,  go- 
verned by  one  supreme  independent  Head  agreeable  to  the  known  laws  and 
customs  of  the  kingdom.  It  is  a  free  monarchy,  challenging  aboye  all 
other  European  kingdoms  a  perfect  freedom  from  any  subjection  to  the 
laws  of  the  empire  of  Germany  :  for  the  Roman  Emperors  obtained  an- 
ciently the  dominion  of  this  land  by  force  of  arms,  but  afterwards  abandon- 
ing the  same,  by  the  law  of  nations  the  right  returned  to  their  former  own- 
ers. The  British  crown  is  entirely  free  from  the  least  shadow  of  subjection 
to  the  bishop  of  Rome,  and  is  thereby  relieyed  from  many  burdens  and  im- 
posts under  which  other  kingdoms  groan  ;  such  as  Appeals  to  Rome  in 
ecclesiastical  suits,  Proyisions^  Dispensations,  Confirmations,  Bulk,  &c.  be- 
sides seyeral  tributes  and  taxes  paid  to  the  Pope.  There  is  no  interregnum, 
irhich  sayes  us  from  the  eyils  attending  electiye  monarchies.  By  thenecea- 
sary  concurrence  of  the  Lords  and  Commons  in  making  and  repealing  aO 
Statutes  or  Acts  of  Parliament,  our  monarchy  has  the  double  advantage  of 
an  aristocracy  and  also  of  a  democracy,  without  the  disadyantages  of  either  r 
contributing  by  this  happy  blending  of  the  three  powers  to  the  industry, 
liberty  and  happiness  of  the  people.  Both  England  and  Scotland  have  been 
governed  by  kings  as  far  back  as  history  or  tradition  can  cany  us,  without 
any  attempt  at  a  change  so  that  we  seem  to  be  naturally  inclined  to  this 
sort  of  government. 


THE  FEUDAL  ^YSTBM. 

The  Feudal  System  was  so  imivenally  received  throughout  Europe 
upwards  of  twelve  centuries  ago,  that  Sir  Henry  Spelman  does  not  scruple 
to  can  it  the  law  of  natk>ns,  in  the  western  parts  of  the  Old  W<wld.  The 
essential  principle  of  a  fief  was  a  mutual  contract  of  support  and  fidelity. 
Whatever  obligations  of  service  to  his  lord  it  laid  upon  the  vassal,  oones- 
ponding  duties  of  protectH>n,  were  imposed  by  it  on  the  lord  towards  his  vas- 
aal  If  these  were  tnngressed  on  either  side,  the  one  forfeited  his  land,  the  . 
other  his  seigniory  or  rights  over  it.  Nor  were  motives  of  mterest  left 
alone  to  operate  in  securing  the  feudal  connexioa  The  associations  founded 
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upon  aoeieol  enitom  and  firiendlj  att^chiiieiit,  the  impukeB  of  gratitude 
and  Iioiionr,  the  diead  of  infiuny,  the  sanctioiis  of  religion,  weie  aU  em- 
fhjed  to  strengthen  these  ties,  and  to  render  them  equally  powerful  with 
tbe  relations  of  nature,  and  fjar  more  so  than  those  of  political  society.  It 
is  a  qoestioti  agitated  among  the  feudal  lawyers  whether  a  rassal  is  bound 
io  fdlow  his  lord's  standard  against  his  own  ]cindred,  but  amuchmore  im- 
portant one,  whether  he  must  do  so  against  the  long.  In  the  works  of 
those  who  wrote  when  the  feudal  system  was  declining,  this  is  commonly 
decided  in  the  negative,  and  to  be  equally  rebellion  in  the  vassal  as  in  the 
bid. 

But  the  feudal  polity,  whidi  was  by  degrees  established  over  all  the  con- 
tinent of  Europe,  was  not  receired  in  Ekigland  tB  after  the  conquest,  when 
WiDiam  the  Norman  introduced  it.  But  the  Conqueror  does  not  appear 
to  have  effected  the  introduction  of  feudal  tenures  immediately,  and  whm 
lie  did  accomplish  it,  it  was  not  by  an  act  of  his  own  arbitrary  wfll,  but  was 
gndnaDy  estaUiahed  by  the  Norman  barons,  and  others  in  such  forfeited 
lands  as  they  had  recdved  from  the  gift  of  the  Conqueror,  and  afterwards 
vmrerBally  consented  to  by  the  great  council  of  the  nation,  long  after  his 
title  was  secured,  and  hnndf  firmly  seated  on.  that  throne  which  is  still 
filled  by  his  desoendents. 

And  although  the  en  of  this  great  revdution  in  landed  propeny  cannot 
be  exactly  ascertained,  yet  there  are  some  circumstances  that  may  lead  to 
a  probable  conjecture  towards  it  For  we  learn  from  the  Saxon  dironicle, 
that  in  the  nineteenth  year  of  King  William's  reign,  an  invasion  was  appre- 
hended from  Denmark  ;  and  the  Saxon  military  constitution  being  then 
laid  aside,  and  none  other  being  introduced  in  its  place,  the  kingdom  was 
wboHy  defencdess,  which  oUiged  William  to  bring  over  a  large  army  of 
No^llatt^  who  were  quartered  upon  every  landholder,  and  greatly  oppressed 
the  people.  This  apparent  weakness,  together  with  the  grievances  occa- 
sioned by  a  foreign  force,  might  co-operate  with  the  king's  remonstrances, 
and  more  readily  incline  the  barons  to  listen  to  his  proposals  for  putting 
them  in  a  posture  of  defence.  For  as  soon  as  the  danger  was  over,  the 
king  bdd  a  great  council  to  in^'ure  into  the  state  of  the  nation ;  the  im- 
mediate consequence  of  which  ^>aa  the  compilation  of  the  great  survey 
called  Doomsday-Book,  which  was  finished  in  the  following  year ;  and  in 
the  latter  end  of  that  very  year,  the  king  was  attended  by  all  his  nobility  at 
Sarom,  which  does  not  appear  to  have  been  at  that  -time  a  rotten  bo- 
longb,  but  of  sufficient  nnportance  for  a  parliament  to  meet  at  it ;  «where 
aD  the  principal  landholders  submitted  their  lands  to  the  yoke  of  military 
tenure,  became  the  king's  vassals,  and  did  homage  and  fealty  to  his  per- 
son. This  new  polity,  therefore,  seems  not  to  have  been  altogetlier  im- 
posed by  the  Conqueror,  but  nationally  and  fredy  adopted  by  the  general 
assembly  of  the  whole  realm,  in  the  same  manner  as  the  other  nations  of 
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Europe  had  before  adopted  H,  and  upon  the  same  prineiple  of  a^-ae- 
curity. 

In  eonseqQence  of  thia  obange,  H  beoame  a  fondamental  navim  and- 
neeeaaarj  principle  of  fbglish  tenures,  ^*  that  the  kio^  m  the  uniTenal  lord 
and  original  proprietor  of  all  the  laadi  in  hia  kingdom ;  and  that  no  man 
doth  or  can  possess  any  part  of  it,  but  what  has  mediately  or  inunediately 
been  derived  as  a  gift  fiiom  him,  to  be  held  upon  feudal  acrricea."  For, 
this  bebg  really  the  case  in  pure,  original,  propcv  fend%  other  nations 
which  adopted  this  system,  ware  obliged  to  act  upon  the  same  supposition 
as  a  subtraction  and  foundation  of  their  new  polity.  And  indeed,  by  their 
consenting  to  the  introduction  of  feudal  tenures,  our  ancestors  probaUy 
meant  no  more  than  to  put  the  kingdom  in  a  state  of  defence  by  estaUiah- 
ing  a  mflitaiy  system,  and  to  oblige  themsehres  (in  respect  of  their  lands) 
to  maintain  the  king's  tide  and  tenritories  with  equal  vigour  and  fealty,  as 
if  they  had  received  the  lands  from  his  bounty,  upon  these  exprau  condi* 
tions,  as  pure,  proper,  beneficiary  fendaUnries.  But  whatever  their  meaning 
was,  the  Norman  interpreters,  skilled  m  all  the  nioetiea  of  the  feudal  constitu- 
tions, and  wen  understanding  the  import  and  extent  of  the  feudal  tenns,  gave 
a  rexj  different  construction  to  the  proceedmg,  and  thetcfere  took  a  handle 
to  introduce  not  only  the  rigorous  doctrines  which  prevailed  in  the  duchy  of 
Normandy,  but'  also  sudi  fruits  and  dependencies,  suoh  hardships  and  servi- 
ces as  were  neve^  known  to  other  nations,  as  if  the  Englidi  had,  in  feet  as  weU 
as  theory,  owed  every  thing  they  had  to  the  bounty  of  their  severe^  lord. 

The  grand  and  fundamental  maxim  of  all  feudal  tenures,  is  this,  that  all 
lands  were  originally  granted  out  by  the  sovereign,  and  are,  therefore,  holden 
ieither  mediatdy  or  immediately  of  the  crown.  The  granter  was  catted  the 
proprietor,  or  lard  ;  being  he  who  retained  the  dominion  or  ultimate  pro- 
perty of  the  feud  or  feu :  and  the  grantee,  who  had  only  the  use  and  pos. 
session,  according  to  the  terms  of  the  grant,  was  styled  the  feudatory  or 
vassal,  which  was  only  another  name  for  the  tenant  or  hohler  of  the  land ; 
though  on  account  of  the  prejudices  we  have  conceived  against  the  doctrines 
that  were  afterwards  grafted  on  this  system,  we  now  use  the  word  vassal 
opprobrioudy,  as  s]^onymous  with  slave  or  bondman.  The  manner  of  the 
grant  was  words  of  pure  donation,  dedi  et  concessit  which  are  stffl  the 
operative  words  in  our  modem  infeodations  or  deeds  of  feojBBoatent.  Thia  was 
perfected  by  the  ceremony  of  corporal  investiture,  or  open  and  notorious 
delivery  of  possession  in  the  presence  of  the  other  vasaals,  which  perpetuated 
among  them  the  era  of  the  new  acquisition,  at  a  time  when  the  art  of 
writing  was  very  littie  known  :  and  therefore,  the  evidence  of  property  was 
reposed  in  the  memory  of  the  neighbourhood,  who  in  case  of  a  disputed 
title,  were  afterwards  called  upon  to  decide  the  difierenoe,  not  only  accord- 
ing to  external  proofs,  adduced  by  the  parties  litigant,  but  also  by  the  in- 
ternal testimony  of  their  own  private  knowledge. 
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BeMoB  an  oath  of  telty,  or  profiBnion  of  haHh  to  die  lord,  ifhUk  was 
the  pareoi  of  our  oath  of  aUc^gianoe,  the  raisalor  tcoaiit^ttpoiiiiiTeBtiliiie». 
Vfioall J  did  Aomoge  to  hii  lord }  opeidj  aodhuiaUjkoeeliiigybeiiiguiigirt, 
nnaofwedy  and  b<dd«ig  up  hia  hands  .both  together  between  thoaa  of  tho 
loid  who  mt  before  biv ;  and  ibete  proiMiiiig  that  ^*  he  did  become  hia 
man  from  thi^  daj  forth,  of  life  and  limb  and  earthlj  honour  ;^'  and  then 
he  leoeiTod  a  kiii  from  hie  lord. 

The  ceremomes  med  in  ecwforring  a  fief  were  prfecipally  three  :  hom- 
age, fealty,  and  in?e«tituie.  1.  Thefirvt^waadengnedaaaognifioaotexpres- 
ikMi  €i  the  stthmiwon  and  devotedneet  of  the  mesai  towards  his  lord.  In 
peffomung  homage  his  head  was  unooTeted,  his  b^  ungirt,  his  sword  and 
ipun  renaoYed  -,  be  placed  his  hands,  kneeling,  between  those  of  the  lord 
ud  pronused  to  become  hb  man  from  thencdbrth ;  to  serye  him  with  life 
and  limb  and  worldly  honooTt  feithfoUj  and  loyally,  in  consideration  of  the 
lands  which  he  held  under  hlnw  None  but  the  lord  in  person  could  accept 
kmnge,  whidi  was  commonly  concluded  with  a  lam.  S,  An  oath  of  fealty 
wasindispeDsableineTcsyfief}  bat  the  ceremoi^  was  Less  peculiar  than  that 
of  bonmge,  and  it  might  be  receiyed  by  proxy.  It  was  taken  by  the  clergy, 
hot  not  by  minora ;  and  in  language,  differed  little  firom  the  form  of  hom- 
aga  3.  InTeatiture,  or  the  actual  conreyanee  of  feudal  lands,  was  of  twa 
kinds,  proper  and  hnproper.  The  first  was  an  actual  putting  in  pcwession 
on  the  ground,  either  by  the  lord  or  his  deputy ;  which  is  caUed  in  law, 
lireiy  of  seitfn*  The  seoond  was  symbolical,  and  consisted  in  the  delivery 
of  a  toi^  a  stcme^  a  wand,  a  bianoh,  or  whataTcr  else  might  have  been 
made  vsnal  by  the' caprice  of  local  custcmis.  Immediately  upon  mrestiture 
the  Taasal's  duties  commenced.  These  it  is  impoanUe  to  define  or  enu* 
inerate ;  because  the  services  of  military  tenure,  were  in  their  nature  un- 
certain, and  distinguished  as  such,  firom  those  incident  to  feuds  of  an  in- 
ferior description.  It  was  a  breach  of  Jaith  to  divulge  the  lord's  counsel, 
to  conceal  the  machinations  of  others  from  him,  to  injure  his  person  and 
fertnue,  or  to  violate  the  sanctity  of  bis  roof  and  the  honour  of  his  femily. 
In  batfle  he  was  bound  to  lend  his  horse  to  his  lovd,  when  dismounted }  to 
adhere  to  his  ode  white  fighting ;  and  go  into  captivity  as  a  hostage  for 
him,  when  takeui 

The  l<»d  was,  in  eariy  thnes,  the  legialator  and  judge  over  all  his  feu- 
datorieH^rad  therefore  the  vaasids  of  tho  infdrior  lords  were  bound  by  their 
feaify  to  att^  their  domestic  courts  baron,  (which  were  instituted  in  every 
naaor  or  barony  fear  doing  speedy  and  effectual  justice  to  all  the  tenants,) 
m  Older  as  weU  to  answer  such  complaints  as  might  be  alleged  agaiMt  them- 
sdves,  as  to  form  a  jury  or  homage  for  the  trial  of  their  fiattow  ten* 
ants,  and  upon  this  account,  in  all  the  feudal  imtitutions,  both  here  and 
on  the  continent,  they  are  distinguished  by  the  appeUation  of  the  peers  of 
the  court :  pares  curiis  or  pares  curia!. 
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These  were  the  prindpal  and  very  aiiDple  qaalities  of  the  genuine  or 
original' feuds,  1)eing  then  all  of  a  military  nature,  and  in  the  hands  of  mili. 
tary  persons  ;  though  the  feudatories,  being  under  frequent  inoapadties  of 
eultirating  and  manuring  their  own  lands,  soon  found  it  necessaiytooom- 
mit  part  of  them  to  inferior  tenants,  obliging  them  to  sudi  returns  in  ser- 
Tiee,  com,  cattle,  or  money,  as  might  enable  the  chief  feudatories  to  at- 
tend their  military  duties  without  distraction ;  whidi  retunis,  or  redUus^ 
were  the  original  of  rents.  And  by  this  means  the  feudal  polity  was  greatly 
extended ;  these  mferior  feudatories  (who  held  what  are  called  in  Scots 
law,  <<rere-/n/r ")  being  under  shnilar  obligations  of  fealty,  to  do  suit  of 
court,  to  answer  the  stipulated  renders  or  rent  service,  and  to  promote 
the  welfare  of  their  immediate  superiors  or  brds.  But  this  at  the  same  time 
demolished  the  ancient  simplicity  of  feuds ;  and  an  inroad  being  once  made 
upon  their  constitution,  it  subjected  them  in  coune  of  time  to  great  rarie- 
ties  and  innoyations.  Feuds  came  to  be  bought  and  sold,  and  other  devia- 
tions were  made  from  the  old  fundamental  rules  of  tenure  and  succesrion, 
which  were  held  no  longer  sacred,  when  the  feuds  themsdves  no  longer  con- 
tinued to  be  purely  military. 

But  as  soon  as  the  feudal  system  came  to  be  considered  in  the  light  of  a 
crrU  establishment  rather  than  as  a  military  plan,  the  ingenuity  of  the  same 
ages,  which  perplexed  all  theology  with  the  subtility  of  scholastic  disqui- 
sitions,  and  bewildered  philosophy  in  the  mazes  of  metaphysical  jai|^on,  be- 
gan also  to  exert  its  influence  on  this  copious  and  fruitful  subject ;  in  pur- 
suance of  which  the  most  refined  and  oppressive  consequences  were  drawn 
from  what  originally  was  a  plan  of  simplicity  and  liberty,  equally  beneficial 
both  io  the  lord  and  tenant,  and  prudently  calculated  for  their  mutual  pro- 
tection and  defence. 

In  England  there  seems  to  have  subsisted  four  prin^jtal  species  of  lay  ten. 
ures,  to  which  all  others  may  be  reduced ;  the  grand  criterion  of  which  were, 
the  natures  of  the  several  services  or  renders,  that  were  due  to  the  lords 
from  their  tenants.  The  services  in  respect  of  thev  quality  were  either 
free  or  hose  services,  in  respect  t>f  their  quantity  and  the  time  of  exactmg 
them  were  either  certain  or  uncertain.  Free  services  were  such  as  were 
not  unbecoming  the  character  of  a  soldier  or  a  freeman  to  perform,  as  to 
serve  under  his  lord  in  the  wars,  to  pay  a  sum  of  money,  and  the  like. 
Base  services  were  such  as  were  fit  only  for  peasants,  or  persons  of  a 
servile  rank,  as  to  plough  his  lord's  land,  to  make  his  hedges,  to  cany  out 
his  dung,  or  other  mean  employments.  The  certain  services,  whether 
free  or  base,  were  such  as  were  stinted  in  quantity,  and  could'  not  be  ex- 
ceeded on  any  pretence  ;  as  to  pay  stated  annual  rent,  or  to  plough  such 
a  held  for  three  days.  The  uncertain  depended  upon  unknown  contingencies  ; 
as  to  do  military  service  in  person,  or  to  pay  an  assessment  in  lieu  of  it,  when 
called  upon,  or  to  wmd  a  horn  whenever  the  Scots  invaded  the  realm 
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of  Eogfamd,  which  were  free  Mrvioes,  or  to  do  whatever  the  lord  should 
command,  whkh  was  a  base  or  Tillein  serrioe. 

Forty  days  was  the  term  generaDy  settied  as  the  measure  of  military 
wnrice,  dining  whidf  time  the  tenant  of  a  knights  fee  was  boond  to  be  in 
the  fidd  at  his  owir expense.  But  the  length  of  service  diminiAed  with  the 
quantity  of  land :  f<M-  half  a  knight's  fee,  but  twenty  days  of  service  in  the 
field  were  due ;  for  an  eighth  part,  but  five  days ;  and  when  this  was  coin- 
muted  for  an  escuage  or  pecuniary  assessment,  the-  same  proportion  waa 
observed.  Men  tunied  of  sixty,  public  magistrates,  and  women  of  course, 
lioe  free  from  personal  service,  but  obliged  to  send  substitutes.  A  failure 
in  dus  primaiy  duty  incurred  peihaps  strictly  a  forfeiture  of  the  fief;  but 
it  was  nsual  for  the  lord  to  amerce  such  vassals,  which  vras  called  an  ea* 
cuage.  The  Highhmd  Clans  Udowed  thev  chief  into  the  field,  and  like- 
wise the. Irish,  but  their  tie  was  the  double  one  of  relationship  a^  wdl  as  vas- 
nbge.  The  chieftain  exeroong  the  original  patriarchal  government  over 
his  descendents,  and  foHowerB.  The  feudal  system  did  not  exist  till  after 
the  conquest ;  and  the  kings  of  Scotland  borrowed  it,  as  they  did  many 
other  institutions,  from  England. 

Frankalmoign  was  a  tenure  peculiar  to  the  clergy,  and  Lord  Coke 
says,  **  no  lay  person  can  hold  in  frankalmoign ;"  and  according  to 
Lyttleton,  on  whom  he  comments,  a  tenant  infr^kalmoign  is  **  where  an 
abbot  or  prior,  or  other  man  of  religion,  or  of  holy  churdi,  holdeth  of  his 
lord  injree  almsJ**  The  same  author  says  that  the  service  required  by  this 
species  of  tenure  was,  ^'  that  they  which  hold  in  frankalmoign  are  bound 
before  God  to  make  orisons,  prayers,  masses,  and  other  divine  services  for 
the  souls  of  theur  granters  or  feoffors,  and  for  the  souls  of  their 
heirs  which  were  dead,  and  for  the  prosperity  and  good  life  and  good 
health  of  their  heirs  which  are  alive.  And  therefore  they  shaU  do 
no  fealty  to  their  lord,  because  that  this  divine  service  is  better  for  them 
before  Cknl  than  any  doing  of  iealty,  and  also  because  the  words  frank  al- 
moign  exdude  an  earthly  or  temporal  service."  Under  the  Saxon  mon- 
archy, all  the  bishops  of  England,  and  such  abbots  and  priors  as  held  their 
holds  of  the  crown,  hdd  by  this  tenure.  The  change  of  those  estates  into 
baronies,  subject  to  homage  and  fealty,  and  held  of  the  king  by  knight 
service,  was  an  important  alteration,  made  by  William  I.,  in  the  English 
constitution.  But  it  was  not  understood  that  rdigious  persons  were  bound  by 
this  diange,  to  perform  military  service  like  temporal  barons.  They  were 
either  to  find  other  men  to  do  the  duty  for  them,  or  to  compound  for  their 
service  by  fines  to  our  sovereign  lord  the  king.  It  would  have  been  in* 
decent  and  inccmsistent  with  their  sacred  calling,  to  have  obliged  ecdeaastics 
to  bear  arms;^  and  therefore,  in  accordance  with  the  wisdom  and  decorum 
of  the  law,  they  were  put  upon  the  same  footing  as  women  possessed  of 
knights^  fees.  But  there  was  no  impropriety  in  their  being  required  to  find 
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the  king,  of  whom  they  held  their  bftrooieB,  either  soldiera  or  money  in  lieu 
of  their  personal  senrices. 

fiooo AGE.  Sir  T.  Lyttleton  tayi,  ih«i  erery  tennie  which  ii  not  teonre 
in  chivalry,  is  a  tenure  in  aoccage ;  and  that  a  tenure  in  aocoage  is  where 
the  tenant  hddeth  of  his  lord  the  tenancy  by  certain  senrioe,  for  all  manner 
ofserrioei.  Sir  H.  Spebnan  observe^  firom  the  aneicnt  book  of  St  Albans, 
that  toomen  (or  tenants  in  soocage)  signified  freeman  in  the  genume  sense 
of  the  word.  AU  the  king's  UnanU  in  ancient  Jcmetne  hdd  of  him  by 
soecage  tenure ;  in  some  points  it  appears  that  they  hi^  more  liberty  than 
the  military  tenants,  that  is,  the  feudal  bonds  were  less  strict  on  them  and 
their  families,  though  the  tenants  by  knighU*  eervice  was  the  higher  and 
more  honowrable  service.  In  Doomsday- Book,  they  are  distinguished 
from  other  free  tenants,  by  the  denominatiwn  of  Uberi  homines^  not  having 
the  power  which  the  knight-service  tenants  possessed,  of  giving  away  or 
selling  their  estates,  without  petmission  fiom  their  lords.  It  seems  that 
these  liberi  hominei  were  a  remainder  of  the  allodial  tenants  of  the  Saxon 
JMland,  that  is,  land  of  the  vulgar^  as  opposed  to  bocland^  or  thaneland' 
A  certain  number  of  them  was  necessary  to  constitute  a  manor,  and  there- 
ibre  when  that  number  wae^mcomplete,  some  who  held  in  villeinage  were 
enfranchised,  to  make  it  up,  Sometimes  those  who  were  m  possession  of 
this  allodial  freedom,  found  it  necessary  to  seek  a  defence  and  protection, 
by  placing  themselves  under  the  protection  of  some  feudal  lord,  or  even  of 
two  lordsy  if  the  situation  of  their  lands  made  it  necessaiy  for  them  to  have 
two  protectors^  It  is  probable,  that  this  practice  becoming  more  general,  in 
process  of  time,  put  an  end  to  this  species  of  tenure.  Thdr  real  services 
to  the  lord  of  the  manor  in  their  allodial  state,  were  predial  and  rustic.  A 
certain  number  of  free  Mcmen  (as  well  as  these)  appears  to  have  been 
necessary  to  every  lord  of  a  manor,  for  holding  the  pleas  of  the  manor  court, 
which  the  Saxons  called  eoke  or  soc^  a  word  signifying  a  franchise,  or  ju- 
risdictron  to  which  a  fhmchise  was  annexed.  And  it  is  evidentiiy  fix>m 
this  that  the  words  socmen  and  soecage  were  derived.  Some  of  the  landa 
held  in  soccaf^e  were  held  by  base  services,  and  at  the  will  of  the  lords,  but 
the  definition  given  of  it  by  Lyttleton,  and  other  great  authorities^  exdudea 
from  it  all  tenures  where  the  service  was  uncertain.  Among  th^  legantine 
canons  made  at  London  by  the  bishop  of  Winchester,  in  the  reign  of  king 
Stephen,  Lord  Lyttleton  produces  one  which  says,  ^*  that  the  plough  and 
husbandmen  in  the  fields  should  enjoy  the  same  peace  as  if  they  were  in  the 
churchyard.' '  This  sanctuary  given  to  the  Cultivators  of  the  soil  on  their  own 
grounds,  mi^^t,  if  duly  regarded,  have  been  of  immense  benefit  to  the  people. 
But  unfortunately,  the  dvil  wars  whidi  so  often  scourged  the  kingdom, 
paid  little  respect  to  either  spiritual  or  temporal  laws.  According  to  Lyt. 
tleton,  burgage  tenure  was  one  kind  of  soocage^but  with  various  customs. 

The  statute  of  the  18th  of  Charles  II.  entirely  changed  this  constitution 
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of  property :  H  declared  **  that  aD  tenures  by,  knigbts'  lervioe  of  tlie  Ung^ 
or  of  any  other  person,  and  by  knights'  serviee  in  capiiCj  and  by  soccage  in 
capUe  of  the  king,  and  the  fraits  and  consequences  thereof^  shall  be  taken 
away  or  discharged,  and  that  all  tenures  of  any  honours,  manors,  lands,  teo- 
emenls,  hereditaments,  &e.  are  turned  into  free  and  common  soeeage :" 
Thus,  says  my  Lord  Lyttleton  in  his  history  of  the  life  and  reign  of  Henry 
II.  *^  extending  that  tenure,  which,  for  sereral  i^;es,  was  reckoned  com- 
pamtrrely  mean  and  ignoUe,  to  all  estates  of  our  nobility  and  gentry,  who 
would  have  anciently  thought  it  the  greatest  injury  and  dishonour  to  hare 
had  their  ponessions  so  levelled  with  those  of  the  ndgar*  Tet  to  this 
change,  which  a  gradual  alteration  of  manners  and  juster  notions  of  gor- 
ennnent  had  prepared  us  to  receiye,  is  owing  much  of  the  happiness  of  our 
present  omdition.  But,  at  th#  same  time,  it  has  obliged  us  to  seek  for 
othCT  methods  of  giving  a  military  strength  to  the  kingdom  consistent  with 
our  monarchy,  and  not  dangerous  to  our  freedcmi :  a  matter  of  no  fittle  dif- 
ficulty, but  which,  if  brought  to  perfection,  would  secure  and  perpetuate 
the  advantages,  which  we  hare  over  our  ancestors,  in  the  civil  policy  of  the 
kingdom.'^ 

y  ILLEINS.  In  Doomsday-Book,  a  distmction  is  made  between  villeins  who 
were  affixed  to  a  manor,  and  others  of  a  still  lower  and  more  servile  con- 
dition, distinguished  by  the  names  of  bordarii^  coiarii,  and  servi ;  the  two 
first  of  whk^  seem  to  have  rented  small  portions  of  land,  and  the  last  to 
have  been  hinds,  or  menial  servants,  residing  in  the  fiEunilies  of  their  lords. 
If  a  free  woman  was  married  to  a  villein  by  birth,  she  lost  her  freedom 
during  the  life  of  her  husband,  and  the  children  of  such  marriage  became 
ako  slaves,  and  which  state  of  servitude  continued  to  all  succeeding  genera- 
tions, unless  their  lord  enfiranchised  them  by  his  own  act  GlanviUe  says^ 
that  in  his  time,  if  a  freeman  married  a  woman  bom  in  villeinage,  and  who 
actually  lived  in  that  state,  he  thereby  lost  the  benefit  of  the  law,  (that  is, 
all  the  l^^al  rights  of  a  freeman,)  and  was  considered  as  a  villein  by  birth, 
during  the  lifetime  of  his  wife,  on  account  of  her  villeinage.  And  that  if 
a  man,  bom  in  villeinage,  had  children  by  a  woman  bom  in  the  same  state, 
under  a  difi^rent  lord,  the  diildren  ought  to  be  equally  divided  between 
the  two  lords.  This  is  absolutely  putting  children  on  the  same  foot  as 
cattle,  and  is  more  unnatural  than  our  present  laws  of  slaTery  in  the  West 
India  Colonies,  where  in  sudi  a  case  as  that  now  mentioned,  the  children 
are  always  esteemed,  without  challenge,  the  property  of  the  mother's  lord* 

There  were  several  methods  of  enfranchising  villeins.  If  his  lord,  being 
willing  to  give  him  his  freedom,  had  proclaimed  him  free  from  all  right 
that  he  or  his  heirs  might  have  to  him,  or  had  girenor  sold  him  to  another^ 
for  the  purpose  cf  being  enfranckiaeiL  But  according  to  Glanyille,  no 
villein  could  purchase  Ins  freedom  vrith  his  own  mcmey,  .because  all  the 
goods  belonging  to  a  yfSkm  bom  belonged  to  his  lord,  and  therefore  he 
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couU  not  redeem  hinif^  with  hfo  nuMter's  money ;  but  he  might  with  the 
money  of  another  man.  In  thk  respect  abo  our  negro  sbrei  have  an  adrantage 
orer  the  old  EDg^iih  daves,  for  their  property  Is  abeolutdy  their  own,  and 
goaranteed  to  them  by  the  coloaial  laws.  The  same  author  saya,  **  that  if 
a  TiEein  boni  iiad  remained  quietly,  (that  is,  unclaimed  by  his  lord,)  a  year 
and  a  day,  in  «aj  privileged  tomn ;  so  that  he  had  been  reoeived  into  their 
community  or  gtfldj  as  a  dtiaen,  he  was  thereby  freed  from  his  TiUdnage." 
A  prwUeged  town  is  one  that  had  franchises  by  prescription  or  charter. 
Aoooiding  to  lord  diief  justioe  Braeton,  a  quiet  rendenoe  of  a  year  and  a 
day,  on  the  king's  demesne  lands,  would  also  enfrandliise  a  viliein  who  had 
fled  from  his  lord.  There  is  a  Uw  of  William  the  Conqueror,  where  it  is 
enacted,  ^^  that  if  any  one  is  willing  to  free  his  slave,  let  him  deliver  him  by 
his  right  hand  to  the  sheriff,  in  full  county  court,  and  prodaim  him  dis- 
charged by  manumission,  from  the  yoke  of  his  servitude ;  and  let  him  show 
him  the  doors  open  and  Iris  way  free,  and  put  into  his  hands  the  arms  of  a 
fret  tfUMj  namely  a  lance  and  a  sword,  which  being  done,  he  is  made  a 
frieeman.'*  Bracton  rdates,  that  the  lives  and  limbs  of  slaves  were  under 
the  king's  protection,  so  that  if  a  lord  killed  his  slave,  he  should  sufiBer  the 
same  punishment  as  if  he  had  killed  any  other  person.  The  diastity  of 
female  slaves  was  likewise  protected  from  all  violence  by  the  laws  of  those 
times,  and  the  goods  of  villeins  were  secured  against  all  others,  except  their 
lords. 

Homage.  Homage  was  done  by  the  vassal  on  his  knees,  unarmed  and 
bareheaded,  and  holding  both  his  hands  between  those  of  his  lord,  who  was 
sitting :  which  ceremonies  denoted,  (according  to  Bracton,)  on  the  part  of 
the  lord,  protection,  defence,  and  warranty  ;  on  the  part  of  the  tenant, 
reverence  and  subjectioa  In  a  statute  of  17  Edward  II.,  there  is  a  set 
form  of  words  to  be  used  by  the  vassal,  where  homage  was  done  to  a  subject 
Kneeling  before  his  lord,  as  before  related,  he  was  to  say,  *^  I  become  your 
man  from  this  day  forward,  of  Ufe,  limb,  and  earthly  honour ;  I  wiU  be  true 
and  futhful  to  you,  and  bear  to  you  faith  for  the  lands  I  hold  of  you,  saving 
my  faith  to  our  lord  the  king  and  his  heira."  After  repeating  these  words, 
the  lord  kissed  the  vassal,  who  then  rose  up  and  took  the  oath  of  fealty  as 
follows :  '<  He«r  this^  my  lord,  that  I  wffl  be  fruthful  and  k>yal  to  you,  and 
win  beartoyoufeithfor  the  tenements  which  I  hold  of  you,  and  loyally  will 
perform  to  you  the  customs  and  services  which  I  owe  to  you,  at  the  terms 
assigned,  so  help  me  Qod  and  his  samts." 

Homage  done  to  the  king  was  called  im^e  homage^  and  was  accompanied 
with  the  oath  of  allegiance  expressed  in  these  words ;  ^*  I  become  your  liege 
man,  of  life  and  limb,  and  of  earthly  worship ;  and  faith  and  troth  I  shall  bear 
unto  you,  to  live  and  die  against  all  manner  of  folk,  so  help  me  God.''  The 
ceremony  was  precisely  the  same  otherwise,  as  in  doing  homage  to  a  mesne 
lord.    In  the  year  1039,  Ansehn,  on  being  promoted  to  the  see  of  Can- 
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terbmy,  refosed  to  do  homage  to  Henry  I.,  because  some  popes,  and  ooumib 
bdd  under  tbeir  inflnenee,  had  prohibited  eoclesiasties  from  naking'racb  an 
acfaiowledgment  to  princes.  Ansdm  deelared,  that  '^  he  would  not  beeome 
tbe  man  of  any  mortal,  nor  swear  fealtj  to  any ;"  in  which  resolatioir  he 
was  zealoasly  supported  by  the  whole  strengfth  of  the  papacy ;  but  after  a 
long  and  severe  contest,  pope  Paschal  II.  conceded  that  the  bishops  elect 
ndght  do  homage  and  take  the  oath  of  fealty,  htfore  they  were  consecrated. 
Tim  was  confirmed  by  the  Constitutions  of  Clarendon,  where  a  dangerous 
dause,  samng  hu  order,  was  allowed  to  be  inserted ;  all  obl]g;ations  contracted 
bj  the  oathy  might,  according  to  the  doctrines  of  the  Church  of  Rome,  be 
daded  and  cancelled  by  means  of  this  dause ;  and  in  the  dispute  between 
Becket  and  Henry  11.,  the  former  expressly  pleaded  it  in  justification  of 
bnown  rebdlion.  ^ 

Knighthood. — The  rery  singular  spirit  of  chivalry,  which  began  to 
display  itself  about  the  era  of  the  Conquest,  was  introduced  by  the  Nor- 
mann^  and  gare  an  entirely  new  turn  to  the  education  of  the  young  nobi- 
Btj  and  gentry,  preparatory  to  their  obtaining  the  honour  of  knighthood, 
which  was  then,  and  for  ages  afterwards,  an  object  of  ambition  to  the 
g;reatest  princes.     At  his  first  entrance  into  the  school  of  chivalry,  a  young 
aspirant  acted  in  the  capacity  of  a  page  ;  in  which  situation  he  was  instruct- 
ed in  the  laws  of  courtesy  and  politeness,  and  in  the  first  rudiments  of 
chivalry  and  martial  exercises,  to  fit  him  to  shine  in  courts,  at  touma. 
ments,  and  on  the  field  of  battle.     After  spendfaig  some  years  in  the 
station  of  a  page,  he  was  advanced  to  the  more  honourable  rank  of  an 
esquire,  admitted  into  more  familiar  intercourse  with  the  knights  and 
Udies  of  the  court,  and  perfected  in  dancing,  riding,  hawking,  hunting, 
tnting,  and  other  knightly  accomplishments.     In  short,  as  the  courts  of 
princes  and  the  greater  barons  were  a  sort  of  colleges  of  chivalry,  as  the 
niuTentties  were  of  the  arts   and    sciences ;    after   spending   seven   or 
eight  years  in  the  capacity  of  esquire,  he  received  the  honour  of  knight- 
hood, commonly  from  the  bands  of  the  prince,  earl,  or  baron  in  whose 
ooort  he   had  spent  his  youth,  and    received    his    education.      When 
Ihe  honour   of  knighthood  was  conferred,  it  was  accompanied  with  a 
wleom    religious    engagement      Some  eminent   writers  have  been  of 
0]HO]on,  that  the  origin  of  knighthood  was  a  voluntary  association  of 
private  men  for  defence,  but  more  especially  for  the  defence  of  unpro- 
tected females,  from  the  many  grievous  disorders  that  infested  all  Europe 
OD  the  dedine  of  the  dynasty  of  Charlemagne.      Others  are  inclined 
to  derive  it  from  a  custom  observed  by  Tacitus  among  the  ancient  Germans^ 
of  bestowing  arms  on  their  young  men  in  the  public  assemblies,  and  the 
adoption  per  arma,  practised  by  the  Goths,  and  some  barbarous  nations. 
Howerer  that  may  be,  it  is  probable,  that  the  confusion  and  violence  of  those 
times  made  the  order  of  knighthood  more  general,  as  being  more  necessary  ; 


It  THE  FEUDAL  SYSTEM- 

and  might  also  occaaion  its  cmuecration  hj  solemn  tows  and  leligious  rites  - 
and  ceremonies.  Lord  Lyttleton  says,  the  first  mention  made  of  those 
ceremonies  in  England,  is  by  Ingolphus,  who  wrote  in  the  reign  of  William 
the  eonqueror.  He  says  it  was  the  custom  of  the  Saxons  in  England,  that 
the  knight  elect  should  prepare  for  knighthood  by  confession  and  absolution 
of  his  sins  the  evening  before,  and  afterwards  by  watchiug  all  night  in  the 
church  ',  that  in  the  morning  he  should  offer  his  sword  on  the  altar,  and 
again  receive  it,  blessed,  from  the  priest ;  afterwards  he  should  hear  mass^and 
receive  the  sacrament,  when  the  prifst  placed  his  good  sword  about  his  neck, 
accompanied  with  a  be&ediction  to  himselL  But  the  Normans  abominated 
this  manner  of  consecrating  the  knights,  despised  those  who  were  so  made, 
and  altered  the  custom.  Other  ceremonies  were  practised,  yet  the  sword 
still  continued  to  be  received  from  the  altar.  The  candidate  was  bathed  to 
betoken  purity,  after  which  he  was  girded  with  his  sword,  a  pair  of  gilt  spurs 
were  affixed  to  his  heels,  and  the  person  conferring  struck  him  gently  on  the 
neck,  head  or  shoulders,  saying,  ^^  In  the  name  of  God^  Si  Michael  and  St 
George^  I  make  thee  a  knight ;  be  thou  brave,  hardy ^  and  loyal,'^  A  gor- 
geous robe  of  scarlet  or  green  was  afterwards  flung  round  his  shoulders,  and 
the  whole  solemnity  was  graced  with  the  presence  of  the  fair  sex,  the  songs 
and  music  of  minstrels,  and  other  marks  of  rejoicing  and  honour.  An 
esquire  was  not  permitted  to  wear  any  gold,  nor  the  same  dress  as  the  knight, 
even  although  they  were  of  the  highest  quality. 

In  time  of  war  and  actual  service,  the  usual  forms  were  much  abridged. 
The  person  to  be  knighted  presented  a  sword  to  the  king,  or  conmiander-in* 
chief,  if  the  king  was  not  with  the  army,  and  desired  to  receive  the  order  of 
knighthood,  which  was  bestowed  with  no  other  ceremony,  than  a  stroke  on 
the  neck  with  that  sword.  Before  an  assault,  or  any  perilous  action,  it  was 
customary  to  make  a  number  of  knights  in  this  manner,  as  an  encouragement 
to  those  who  were  thus  chosen  out  from  all  the  esquires  there  present,  to 
act  not  unworthily  of  the  dignity  they  received.  The  same  thing  was  done 
at  the  conclusion  of  a  battle  or  siege,  or  other  military  exploit,  as  a  reward 
to  those  who  had  distinguished  themselves  by  their  valour.  And  this  was 
justly  esteemed  the  most  honourable  knighthood.  In  France  the  order  was 
given  with  the  following  words ;  *^  I  make  thee  a  knight  in  the  name  of 
God  and  my  lord  St  George,  to  maintain  the  faith  and  justice  loyally,  and 
defend  the  church,  women,  widows,  and  orphans.' ' — Mons.  La  Cume  de 
Sainte  Pay  lay  e,  in  his  Memoirs  of  Ancient  Chivalry,  describes  the  cere- 
mony of  knighthood  to  have  been  preceded  by  seven  fastings ;  nights  spent 
in  prayer  in  a  church  or  chapel ;  penance,  tod  the  eucharist  received  with 
devotion  ;  bathing,  and  putting  on  white  robes,  as  emblems  of  that  purity 
of  manners  required  by  the  laws  of  chivalry  ;  confession  of  all  their  sins ; 
with  serious  attention  to  several  sermons,  in  which  ihe.  faith  and  morals  of 
a  good  Christian  were  explained.     When  a  candidate  for  the  honour  of 
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knighthood  had  perfbimed  all  these  preliminaries,  lie  went  in  prooesrion 
into  a  church,  and  advanced  to  the  altar  trith  his  sword  slung  in  a  scarf 
about  his  neck.  He  presented  his  sword  to  the  priest,  who  blessed  it,  and 
put  it  again  into  the  scari^  about  the  neck  of  the  candidate  ;  who  thence 
proceeded  in  a  solemn  pace,  with  his  hands  joined,  to  the  pbuse  where  he 
wag  to  be  knighted.  This  august  ceremonj  was  most  commonlj  perform- 
ed in  a  church  or  chapel,  in  the  great  hall  of  a  palace  or  castle,  or  in  the 
open  air.  When  the  candidate  approached  the  personage  bj  whom  he 
was  to  be  knighted,  he  feU  on  his  knees  $i  his  feet,  and  delivered  to  him 
hia  sword.  Being  asked  for  what  end  he  desired  the  honour  of  knighthood  ? 
and  hi^ving  returned  a  proper  Aswer,  the  usual  oath  was  administered  to 
him  with  great  solemnity.  After  this,  knights  and  ladies,  who  assisted  at 
the  ceremony,  began  to  adorn  the  candidate  with  the  armour  and  ensigns 
of  knighthood.  First,  thej  put  on  his  spurs,  beginning  with  the  left 
foot ;  next  his  coat-of-mail ;  then  his  cuirass ;  afterwards  the  sereral 
pieces  of  armour  for  his  arms,  hands,  legs,  and  thighs ;  and,  last  of  all, 
Ihey  girt  him  with  the  sword.  When  the  candidate  was  thus  dubbed,  as  it 
was  called,  the  king,  prince,  or  baron,  who  was  to  make  him  a  knight, 
descended  from  his  throne  or  seat,  and  gave  him,  still  on  his  knees,  the 
accolade,  which  waa  three  gentle  strokes,  with  the  flat  of  his  sword,  on  the 
sfaouMer,  or  with  the  palm  of  his  hand,  on  the  cheek,  saying,  at  the  same 
time,  *^  In  the  name  of  God,  Si  Michael,  and  Si  George,  I  make  thee  a 
knight;  he  thou  brave,  hardy,  and  loyal,"  The  new  knight  was  then 
raised  from  the  ground,  his  heknet  put  on,  his  shield  and  lance  d^vered 
to  him,  and  his  horse  brought ;  which  he  mounted  without  using  the 
stixTup,  and  performed  several  courses,  displaying  his  dexterity  in  horse- 
manship, and  in  the  management  of  his  arms,  amidst  the  acclamation  of 
the  spectators.  No  institution  could  have  been  better  adapted,  in  these 
rade  times,  for  inflaming  the  minds  of  the  warlike  nobility  with  ardour 
to  acquire  those  accomplishments,  which  were  indispensable  in  the  character 
of  a  tnie  knight  ^  which  were  beauty,  strength,  and  agility  of  body ;  great 
dexterity  in  dancing,  wrestling,  hunting,  hawking,  riding,  tflting,  and 
eveiy  other  manly  exercise ;  also  the  virtues  of  piety,  chastity,  modesty ; 
and,  above  aB,  an  inviolable  attachment  to  truth,  and  invincible  courage. 
A  knight  was  tacitly  bound  to  the  especial  defence  and  protection  of 
the  churdi.  The  ceremony  of  taking  their  swords  from  the  altar,  and  the 
priest's  solemn  benediction,  indicated  their  being  enlisted  in  the  service  of 
the  altar,  the  assistance  of  the  poor  and  oppressed,  the  punishment  of  evil 
doen,  and  the  emancipation  of  all  from  tyranny  and  wrong.  But  it  fre- 
quently happened  that  many  of  these  knights  acted  as  if  their  vow  had  been 
quite  the  contrary,  especially  with  respect  to  the  church. 

Eveiy  knight  had  a  power,  inherent  in  himself,  of  making  other  knights, 
not  only  in  his  own  country,  but  wherever  he  went ;  and  what  seems  more 
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extniordinaiy,  was  sometunei  oonliBiTed  in  Kngiami,  by  those  who  were  not 
knighte  thenuelTes^  and  were  indeed  incapaUe  of  that  honour,  as  biahops  and 
abbots.  WilUaa&  Rufua  wm  knighted  in  hia  father's  lifetime  by  Lanlranc, 
arcshbidiop  of  Gaaterfaory.  The  foundation  ol  thia  pririlege  nuiat  undoubt- 
edly hare  been  a  notion,  that  the  order  being  oopfeired  with  sacred  rites  and 
lonns  of  prayer,  was  a  kind  of  reUgioua  institution.  During  the  r^gn  of 
king  Stephen,  the  eari  of  Gloucester  Imighted  his  brother,  afterwards  eari 
of  ConwaB,  and  history  exhibits  many  examples  of  this  power  or  jftni- 
lege  having  been  exercised  by  private  persons  in  England,  without  the  au- 
thority of  a  royal  eommission.  Some  English  kings  haye  themselvea  been 
knighted  by  the  ^^  honour-gtring  hands"  of  their  subjects.  Thia  order  was 
conHened  on  Henry  YL  by  the  duke  of  BedHnrd,  and  on  Edward  YI.  by 
the  duke  of  Somerset.  Knighthood  was  therefore  distinguished  from  all 
other  honoun  and  dignities  in  the  state  by  this  remarkable  diflference,  that 
those  were  derived  ftom  the  king,  as  their  fountain  and  head,  but  this  might 
be  confSBrred  on  the  king  himseli^  by  his  subjects^  It  nught  also  be  given 
by  any  sovereign  prince  in  the  territory  of  another,  and  the  rank  assigned 
to  it  was  the  same  in  all  Christian  countries.  Among  the  early  Norman 
monarchs,  even  enfranchised  villeins  bom  in  servitude  were  sometimes 
knighted,  when  they  had  performed  some  very  extraordinary  actions  m 
war,  after  baring  obtained  their  freedom. 

Constable. — William  the  Conqueror  rendered  many  of  the  household 
offices  hereditary,  which  considerably  increased  the- power  of  the  nobility ; 
among  these  were  the  offices  of  the  Constable,  Chamberlain,  and  Sene- 
schal. In  the  IS  statute  of  Richard  lU  the  authority  and  jurisdiction  be- 
longing to  the  office  of  the  ConstaUe  of  England,  is  partly  defined ;  it  is 
there  said,  ^^  That  he  ought  to  have  cognizance  of  contracts  touching 
feats  of  arms  and  of  war  out  of  the  realm,  and  also  of  such  things  relating 
to  arms  or  war  within  the  realm,  as  could  not  be  determined  or  discussed 
by  the  common  law,  with  other  usages  and  customs  appertaining  to  the 
same  matters,  which  other  constaUes  before  that  time  had  duly  and  rea- 
sonably used."  Madox,  m  his  history  of  the  Exchequer,  says,  ^*  he  was 
a  high  officer  both  in  war  and  peace,  and  observes  that  the  word  signifies 
a  captain  or  commander.  Yet  it  did  not  always  follow  that  the  Constable 
commanded  the  royal  annies  m  the  absence  of  the  sov^nign.  Henry  de 
Essex  and  Humphrey  de  Bohun,  who  were  Constables  in  Henry  II.'s 
rMgn,  never  commanded  in  diief.  Henry  de  Essex  was  the  hereditary 
standard-bearer  of  England,  but  it  does  not  very  cleariy  appear  whether 
that  honour  beUmged  to  him  as  Constable,  or  was  a  distinct  office  held  by 
a  difiTerent  tenure  in  conjunction  with  the  other.  He  forfeited  the  dignity 
of  Constable  in  consequence  of  a  duel  which  he  fought  with  Robert  de 
Montfort.  Humphrey  de  Bohun  afterwards  acquired  the  dignity  of  Con- 
stable by  virtue  of  his  marriage  with  Margaret,  eldest  daughter  of  Milo, 
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ciri  of  Hertfofd,  ivboy  by  the  death  of  ber  brotheni  became  the  heiretB  of 
aO  her  father'a  honouvB,  of  whioh  the  office  of  GomtaUe  wat  one.  It  ■ 
not  related  how  it  had  come  iato  the  hamkj  of  Herefoid,  but  it »  inoit 
Ukdf  that  after  the  foifeHiire  of  Henrj  de  Eawx,  the  oAoe  had  been  ooih 
fcned  on  the  eail  of  Hereford.  Bat  froai  the  time  of  the  maniage  jntt 
the  Behimi  poaMaed  that  high  dignity  for  ten  genorations.  It 
iiy  a  record  that,  m  the  reign  of  Edward  III.,  Hmnphrey  de  Bo- 
han,  the  laal  of  that  name,  heU  MYend  maiiori  by  the  aenrioe  of  being 
Constable  of  England.  And  in  the  reign  of  Henry  VIIL,  it  wat  daoreed 
by  all  the  jndgea,  ^  That  this  office  nigfat  be  aoKzed  to  lands,  and  de- 
toend  eren  to  females,  who,  whfle  they  lemained  nnmanied,  might  appofait 
a  deputy  to  do  the  serrice  for  them ;  but  after  marriage  it  was  to  be  done 
by  die  husband  of  the  eldest  alone."  They  also  decreed,  ^Thattheser- 
Tioe  waa  not  extinct,  though  part  of  the  lands  for  which  it  was  done,  foil 
into  the  hands  of  the  king,  to  whom  it  was  due,  but  renudned  entira  in 
the  eldest  daughter;  yet  that  the  king  aught  refve  dw  sernee,  and  not 
be  forced  to  use  the  ndaistiy  of  an  unworthy  person."  Of  whidi  deci- 
sion Henry  took  adTantage  to  reject  the  daim  of  the  duke  of  Bucking- 
ham, who  derived  Ids  tide  to  it  foom  die  eldest  daughter  of  the  last  Hum- 
phrey de  Bohua  After  the  death  of  that  duke,  the  office  was  nsver  re- 
rired.  An  old  author,  in  desoriMng  the  busineis  done  by  the  GomtaUe 
at  the  Exchequer,  where  he  had  a  seat  by  Tirtue  of  Mi  office,  says,  ^that 
when  die  long's  mgnxnary  soldieis  came  there  to  reoeire  their  pay,  it  was 
his  duty  to  examina  their  demands  and  accounts,  with  the  help  of  his 
cleric,  and  see  that  the  sums  due  to  them  were  paid  at  the  proper  tema*' 

In  Scodaad,  the  eari  of  Brrd  is  hereditary  knd  high  Constable,  and  the 
powers  attadied  to  that  office  are  rery  transcendent  In  all  royal  amdes 
and  expecKtionB,  the  ConrtaUe  was  lieutenant-general,  and  supreme  officer 
next  the  king.  He  had  the  conunand,  direction,  and  goyenunent  in  the 
army,  and  was  sole  judge  in  al  military  affain.  He  was,  (and  stOl  is  at 
present,  when  the  king  resides  in  Scodand,)  supreme  judge  in  aH  cases  of 
riot,  disorder,  blood,  and  siaughtor  committed  within  four  mfles  of  the 
Idng's  person,  or  of  the  parliament,  or  of  the  oouncfl  representing  it.  He 
gnuds  the  king's  person  in  time  of  parliament,  keeps  the  pariiament  house, 
and  commands  all  guards  and  men  at  arms  attending  the  king's  penon  at 
ndi  times.  He  rides  on  the  king's  right  hand,  and  carries  a  white  baton 
in  token  of  command,  sits  in  pariiament  apart  from  the  rest  of  the  nobility, 
on  the  king's  right  hand,  haring  the  regalia  lying  before  him. 

By  the  statute  13  Edward  I.  made  at  Winchester,  h  is  enacted,  <<  In 
every  hundred  and  franchise,  two  constables  shall  be  chosen  to  make  the 
riew  of  armour,  and  they  shall  present  defaults  of  armour,  and  of  suits  of 
towns,  and  of  highways,  and  such  as  lodge  strangers  in  uplaadish  towns, 
ibr  iHiom  they  will  not  answer." 
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At  (he  present  daj,  the  chief  biisinetf  of  a  high  constable  is  not  appro- 
priated to  them  as  such,  but  only  as  officen  to  execute  the  precepts  of 
justices  of  the  peace.  The  original  and  proper  authority  of  a  high  con- 
stable seems  to  have  been  precisely  the  same  as  that  of  a  petty  constable. 
The  surveying  of  bridges,  the  issuing  of  precepts  regarding  the  appoint- 
ment of  OTcrseers  for  the  poor,  surveying  of  highways,  aasessing  the  land 
tax  and  window  duties,  the  viewing  of  armour,  are  official  duties  vested 
in  him  as  matters  of  convenience  and  not  of  necessity,  and  which  is  a  mat- 
ter of  discretion  with  justices  of  the  peace  whom  they  will  appoint  Also 
as  a  matter  of  convenience,  other  duties  have  been  superadded  to  tbis  of- 
fice, by  different  acts  of  parliament,  such  as  the  issuing  precepts  for  licens- 
ing ale-houses,  for  levying  county  rates,  and  for  returning  lists  of  jurors. 

All  the  inhabitants  of  a  town  are  liaUe  in  turn  to  serve  the  office  of 
high  constable,  but  to  this  there  are  of  course  exceptions.  The  president, 
commons,  and  fellows  of  the  faculty  of  physic  in  London,  are  exempt,  abo 
surgeons  in  London,  apothecaries  in,  and  for  several  miles  round  London, 
and  in  the  country  also,  where  they  have  a  seven  years*  apprenticeship.  A 
sworn  attorney  or  other  officer  of  the  courts  at  Westminster,  may  be 
chosen,  but  can  be  discharged  from  serving  by  a  writ  of  privilege,  as  his 
attendance  on  the  courts  being  indispensable,  incapacitates  him  from  per> 
forming  the  necessary  duties  of  the  office ;  barristers  and  the  servants  of 
members  of  parliament  are  likewise  for  the  same  reasons  exempt.  Alder- 
men of  London,  although  chosen,  cannot  be  compelled  to  serve ;  officers 
of  the  guards  are  not  exempt  from  serving,  although  both  officers  and 
men  of  the  militia  are.  The  clergy,  and  all  dissenting  preaches,  after 
subscribing  and  taking  the  oaths,  are  exempt ;  so  likewise  u  the  prosecutor 
of  a  felon  to  convictk>n. 

This  office  being  entirely  ministerial,  and  noways  judicial,  a  constable 
may  appoint  a  deputy,  in  the  case  of  sickness  or  absence,  or  any  other 
cause,  but  he  must  answer  for  the  faithful  execution  of  his  office  by  his 
deputy.  Dissenters  who  scruple  to  take  the  oaths  may  also  appoint  a 
deputy. 

By  the  common  law  every  high  and  petty  constable  are  conservators  of 
the  peace.  And  therefore  whoever  makes  any  affray  or  assault  on  another 
person  in  the  presence  of  a  constable,  or  threatens  to  kill,  beat,  or  hurt 
another,  or  in  any  way  breaks  the  peace,  he  may  conunit  such  offender  to 
the  stodcs,  or  any  place  of  custody,  and  afterwards  carry  him  before  a 
justice  or  to  jail,  until  he  finds  security  to  keep  the  peace.  But  a  con- 
stable, not  being  a  judge  of  record,  cannot  take  any  man*s  oath  for  an  of- 
fence not  conmutted  in  his  own  view. 

When  a  constable  is  chosen,  and  on  entry  to  his  office,  he  takes  the  fol- 
lowing oath: 

<<  You  shall  weU  and  truly  serve  our  sovereign  lord  the  king  in  the  office 
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of  CoaskMBy  for  the  Wwnahip  of ,  for  tlie  year  emumg,  (or  nntil 

you  be  Imwiiiny  d]8ciui]:ged  therefrom,  or  until  another  aball  be  fwom  ie 
your  place ;)  yoa  shall  weB  and  truly  do  and  execute  al  things  belonging 
to  the  said  office,  aooaiding  to  the  best  of  your  skill  and  knowledge.  So 
help  you  God." 

Maaxschal  of  England. — ^This  office  was  executed  partly  in  the 
ldng*s  amy  In  time  of  war,  and  partly  in  his  court  in  time  of  peaca  His 
miliary  functions  consisted  partly  in  conjunctkm  with  the  constable  in 
giftng  ceitlficates  te  the  barons  of  their  haTing  duly  performed  the  ser- 
vices required  of  them  in  the  king's  armies,  from  which  it  would  appear 
that  these  officen  had  a  legal  superintcndency  over  the  royal  army.  It 
appears,  however,  from  Rymer,  that  in  Edward  I/s  reign,  the  Maresdial's 
post  was  in  the  vanguaRl,  and  that  it  was  his  duty  as  wdl  as  the  Oons* 
table's,  to  muster  the  forces.  Mr  Madox  (Hist,  of  the  Exch.)  relates  that 
bis  civil  duties  were  to  provide  for  the  security  of  the  king's  person*  in  his 
palacg,  to  distribute  the  lodgings  there,  to  preserve  the  peace  and  order 
in  the  king's  housdiold,  and  to  determine  controveisies  aiidng  among  them. 
Healso  performed  certain  acts  either  by  himself  or  his  substitutes  at  the 
king's  coronation,  at  the  marriages  and  interments  of  any  member  of  the 
royal  iandly,  at  the  creation  of  barons  and  knights,  and  at  other  great  and 
ceremonious  assemblies  of  the  king's  court  It  is  said  in  the  diaJogue  de 
Scacearwj  that  no  business  of  importance  ought  to  be  done  without  con- 
sulting the  mareschaL  In  the  reign  of  Henry  II.,  this  high  office  was  held 
by  a  fiunily  who  seems  to  have  taken  thefar  name  from  thence,  and  were 
only  of  the  rank  of  barons ;  but  under  Richard  I.,  William  Mareschal  hav- 
ing obtained  the  eaildmn  of  Pembroke,  was  afterwards  styled  Eari  Mare- 
sdud :  and  as  from  that  tune  tUs  office  has  continued  in  the  possessk>n  of 
earls,  though  of  diflbrent  houses,  it  is  now  always  called  the  office  of  Eari 
Mareschal :  and  its  power  seems  to  have  increased  from  the  dignity  of  the 
noblemen  who  have  hdd  it.  At  present  the  duke  of  Norfolk  is  hereditary 
Eari  Mareschal  of  England.  Originally  it  agniiied  master  of  the  horse  to 
the  king. 

SsNESCHAL. — The  office  of  seneschal  was  much  the  same  as  that  of  grand 
justiciaiy,  and  indeed  they  were  so  closely  allied,  that  they  could  not  very 
wen  subdst  together,  their  fonctions  and  dignity  behig  nearly  the  same.  In 
the  time  of  the  eariy  Norman  sovereigns,  it  was  inferior  to  the  grand  jus- 
ticiary, and  does  not  appear  to  have  been  very  different  from  the  office  of 
lord  steward  of  the  household  at  present,  but  its  jurisdiction  afterwards  was 
greatly  increased. 

Ths  Orand  Justiciary  of  England — Spelman  says,  that  origin- 
ally under  this  office  were  executed  the  several  powers  and  functwns  of  the 
cfairf  justice  of  the  king's  bench,  the  chief  justice  of  the  common  pleas,  the 
diief  baron  of  the  exchequer,  and  the  master  of  the  wards.   He  was  too  great 
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for  a  subject ;  but  the  office  was  neither  hereditary  nor  held  for  life ;  and  he 
was  obliged  to  appoint  annmber  of  deputies.  Several  persons  were  frequently 
found  in  commission  in  the  execution  of  the  office,  which  depriTed  it  of  its 
dangerous  splendour.  Mr  Madox  Delates,  (Hist  of  the  Excfa.)  that  for 
some  time  after  the  conquest,  the  chief  justiciary  used  to  do  many  acts,  whidi 
afterwards  appertained  to. the  treasurer's  office.  Notwithstanding,  there 
was  a  treasurer  then  among  the  great  officers  of  the  king's  court,  of  whose 
functiiHis  the  same  author  gives  this  account  ^^  It  seems  to  have  been  the 
part  or  duty  of  the  (reasurer  in  ancient  times,  to  act  with  the  other  banms 
of  the  exchequer  in  the  government  of  the  king's  revenue,  to  examine  and 
control  accountants,  to  direct  the  entries  made  in  the  great  rdl,  to  attest 
the  writs  issued  for  levying  the  king's  revenue,  to  supervise  the  issuing  and 
receivmg  the  king's  treasure  at  the  receipt  of  the  exdiequer,  and  in  a  word, 
to  provide  for,  and  take  care  of,  the  king's  profit'* 

In  the  dialogue  de  scaccario  it  is  stated,  that  the  grand  justiciary  of  En- 
gland **  was  great  in  the  exchequer  as  well  as  in  the  court,  so  that  nothing 
of  moment  was  or  could  be  done  there,  without  his  consent  or  advice,"  and 
that  he  usuaHy  presided  under  the  king  in  the  court  of  exchequer ;  next 
to  him  sat  the  chancellor,  then  the  constable,  then  the  chamberlain,  and 
lastly  the  mareschal ;  but  the  power  of  the  justiciary  declined  in  proportion 
as  that  of  the  chancellor  increased,  and  it  is  supposed  that  the  increase  of 
power  and  splendour  acquired  by  the  chancellors  was  in  a  great  measure 
o^ing  to  the  greatness  of  some  of  the  illustrious  individuals  who  had  borne 
that  office.  Madox  likewise  says,  ^^  that  the  splendour  of  the  king's  court 
appeared  very  much  in  the  greatness  of  his  officers  and  ministeiSi  But 
some  of  them  were  so  great  and  splendid,  as  instead  of  augmenting  served 
to  diminish  the  splendour  of  their  master,  and  attract  the  eyes  of  his 
other  subjects  from  himself  to  them ;"  among  which  number  was  this 
office  of  grand  justiciary,  and  perhaps  that  may  have  been  one  cause  of  its 
abolition. 

Henry  YIII.  first  appointed  Lord  Lieutenants  of  counties  to  act  as  re- 
presentatives of  the  crown,  to  keep  their  respective  counties  in  military 
order. 

The  English  counties  are  divided  into  six  circuits  for  the  accommodation 
of  the  judges,  called  the  Home,  Norfolk,  Western,  Oxford,  Midland,  and 
Northern.  Two  judges  are  fixed  to  go  upon  each  of  these,  at  the  assizes 
appointed  to  be  hdd  twice-a  year ;  but  in  the  cities  of  Durham  and  Oar- 
lisle,  the  towns  of  Newcastle  and  Appleby,  which  are  in  the  Northern  and 
long  circuits,  the  assizes  are  hdd  only  once  a-year  in  autumn.  Middlesex 
being  the  supreme  court  of  justice,  and  Cheshire  being  a  county  palatine, 
have  peculiar  privileges,  and  therefore  excluded  from  the  circuits. 

There  are  three  counties  which  are  pre-eminently  called  counties  pala- 
tine, viz.  Lancaster,  Chester,  and  Durham,  the  two  latter  have  been  so 
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termed  ever  aoee  the  otHnqaest ;  and  Lancaslw  was  created  a  eowaij  pala- 
tine by  Henry  III.,  in  favoor  of  Edward  Plantagenet,  first  eail  and  duke 
of  Lancaster.  Pemlwoke  and  Hexham  also,  wops  anciently  counties  pala- 
tine f  Hezham  bdoi^;ed  to  the  archUshop  of  York,  but  was  stripped  of 
its  privileges  in  the  fourteenth  year  of  Elizabeth's  reign,  and  reduced  to 
be  part  of  the  county  of  Northumberiand.  The  power  of  Pembroke  as  a 
county  palatine  was.abolished  in  the  twenty-seyenth  year  of  Henry  YIII. 

Shebiffs. — The  Sheriff  is  an  officer  of  Tcry  great  antiquity,  and  per- 
forms all  the  king's  business  in  the  counties;  and  although  he  be  still 
caBed  trscfr-cosver,  yet  he  is  entirely  independent  of,  and  not  subject  to  the 
eail ;  the  king,  by  his  letters  patent,  committing  cusUxKam  amiiaius  to 
the  dieiiff,  and  him  akme. 

Sheriffs  were  fonnerly  chosen  by  the  inhabitants  of  the  several  counties. 
In  confinnatjon  of  which,  it  was  ordained,  by  statute  S8,  Edward  I.,  that 
the  people  should  elect  their  sheriffs  in  every  shire,  except  where  the 
shrieralty  was  hereditary  in  any  iamily.  In  some  counties  the  dieriffs  were 
hereditary,  as  they  stiO  ccmtinue  to  be  in  the  county  of  Westmoreland.  In 
Soothmd  the  sheriffs  were  hereditary,  till  the  crown  resumed  that  office 
after  the  attempt  of  prince  Charles  Edward  to  win  the  crown  of  his  ances- 
tors, and  there  the  crown  appoints  deputies,  who  again  appoint  substitutes 
to  act  for  them.  The  city  of  London  has  the  inheritance  of  the  shrievalty 
of  Middlesex  vested  in  their  corporation  by  charter.  But  these  popular 
elections  growing  tumultuous,  they  were  put  an  end  to  by  the  statute  9  Ed- 
ward II.,  which  enacted  that  the  sheriffs  should  from  thenceforth  be  as- 
signed by  the  chancellor,  treasurer,  and  the  judges,  as  being  persons  to  whom 
the  same  trust  might  with  confidence  be  reposed.  And  it  is  now  custom- 
air,  that  all  the  judges,  togethw  with  the  other  great  officers  and  privy 
councillors,  meet  in  the  exchequer  on  the  morrow  of  St  Martin,  and  then 
and  there  the  judges  propose  three  persons  to  be  reported  to  the  king,  who 
afterwards  appoints  one  of  them  to  be  sheriff. 

Sheriffs,  by  virtue  of  several  old  statutes,  are  to  continue  in  their  office 
only  one  year  in  England,  and  yet  it  is  said  that  a  sheriff  may  be  appointed 
during  the  king's  pleasure,  and  such  is  the  form  of  the  king's  writ  No 
man  who  has  served  the  ofilce  of  sheriff  for  one  year,  can  be  compelled  to 
serve  the  same  again  within  three  years  after. 

It  is  of  the  utmost  importance  to  have  the  sheriff  appouited  according 
to  law,  when  his  power  and  duty  is  considered.  These  are  either  as  a 
judge,  as  the  keeper  of  the  king's  peace,  as  a  ministerial  officer  of  the  su- 
perior courts  of  justice,  or  as  the  king's  bailiff. 

In  his  judicial  capacity  he  is  to  hear  and  determine  all  causes  of  forty 
shillings  value  and  under  in  his  county  court,  and  he  has  also  a  judicial 
power  in  divers  other  civil  cases.  He  is  likewise  to  decide  the  dections  of 
Lnights  of  the  shire,  (subject  to  the  control  of  the  house  of  commons,)  of 
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coiooen,  and  of  verderon ;  to  judge  of  the  f  oalificatMHi  of  voten^  and  re- 
turn such  as  he  shaU  detormme  to  be  dul  j  elected. 

At  the  keeper' of  the  king's  peace,  both  by  emaaanxm  law  and  special  com- 
mianon,  he  is  the  first  man  in  the  connty,  and  superior  in  rank  to  any 
nobleman  therein  during  his  office.  He  may  apprehend,  and  commit  to 
prison,  all  persons  who  break  or  attempt  to  break  the  peace ;  and  may 
Und  any  one  in  recognizance  to  keep  the  king^  peace.  He  not  only  may, 
but  he  is  bound,  ex  cffidoj  to  pursue  imd  take  all  traitors,  murderers, 
felons,  and  other  misdoefs,  iand  commit  them  to  jail  for  safe  custody.  He 
18  also  to  defend  his  county  against  any  of  the  king's  enemies  when  they 
come  into  the  land  ;  and  for  this  purpose,  as  well  as  for  keeping  the  peace 
and  pursuing  felons,  he  may  command  all  the  people  of  his  county  to  attend 
him ;  which  is  called  the  posse  comUatns,  or  power  of  the  county  :  and  this 
summons,  every  person  above  fifteen  years  old,  and  under  the  degree  of  a 
peer,  is  bound  to  attend  upon  warning,  under  pain  of  fine  and  imprisonment 

In  his  ministerial  capacity,  the  sheriff  is  bound  to  execute  all  processes 
issuing  from  the  king's  courts  of  justice.  In  the  commencement  of  dvil 
causes,  he  is  to  serve  the  writ,  to  arrest  and  to  take  bail ;  when  the  cause 
comes  to  trial,  he  must  summon  and  return  the  jury ;  when  it  is  deter- 
mined, he  must  see  the  judgment  of  the  court  carried  into  execution.  In 
criminal  cases,  he  also  arrests  and  imprisons,  he  returns  the  jury,  he  has 
the  custody  of  the  delmquent,  and  he  executes  the  Q^tence  of  the  court, 
though  it  extends  to  death  itself. 

As  the  king's  bailiff,  it  is  his  business  to  preserve  the  king's  rights  within 
his  bailiwick  ;  for  so  his  county  is  frequently  called  in  the  writs.  He  must 
seize  to  the  king's  use  all  lands  devolved  to  the  crown  by  attamder  or  es- 
cheat ;  must  levy  all  fines  and  forfeitures  ;  must  seize  and  keep  all  waifs, 
wrecks,  estrays,  and  the  like,  unless  they  be  granted  to  some  subject ;  and 
must  also  collect  the  kmg's  rents  withm  his  bailiwick,  if  commanded  by.  pro- 
cess from  the  Exchequer. 

For  the  execution  of  these  various  offices,  the  sheriff  has  many  inferior 
officers  under  him  :  as  under  sheriff,  bailiff,  and  jailers :  who  must  neither 
buy,  sell,  nor  farm  their  offices,  under  forfeiture  of  £500. 

The  under  sheriff  usually  performs  all  the  duties  of  the  office,  a  very 
few  only  excepted,  where  the  personal  presence  of  the  high  sheriff  is  ne- 
cessary. But  no  under  sheriff  shall  continue  in  his  office  more  than  one 
year,  and  if  he  does  he  forfeits  £S00.  And  no  under  sheriff  shall  practise 
as  an  attoniey  during  the  time  he  holds  the  office,  for  this  would  be  a  great 
inlet  to  partiality  and  oppression. 

Bailiff's  or  sheriff's  officers,  are  either  bailiffs  of  hundreds  or  special 
bailiffs.  Bailiffs  of  hundreds  are  officers  appointed  over  those  respective 
districts  by  the  sheriffs,  to  collect  fines  therein  ;  to  summon  juries,  to  at- 
tend the  judges  and  justices  of  the  assizes  and  quarter  sessions,  and  also  to 
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exeeate  write  nod  proeesm  in  the  aerend  hnndreds.  But  as  they  tae 
genenfij  pfaua  men,  and  not  tlioioaglilj  akiOed  in  this  latter  part  of  tlieir 
office,  that  of  serving  write,  and  making  arreste  and  exeeutions,  it  is  now 
osoal  to  join  special  baili£fs  with  them.  The  siieriff  being  answerable  for 
their  misdemeanours,  the  hafli£b  are  nsoaDy  bound  in  an  obligation  with 
iuredes  fnr  the  due  exeeation  of  then:  office,  and  thence  are  called  bound 
baSiffi^  which  has  been  coimpted  to  the  more  homelf  appellatkm  of  bum^ 
hailiffs. 

Jailen  are  also  the  sheriff's  servants,  and  he  is  responsilile  for  their 
condoet.  Thdr  bosinem  is  to  keep  all  sndi  persons  in  safety  as  are  com- 
mitted to  flmm  by  lawful  warrant ;  and  if  they  suffer  any  such  to  escape, 
the  diefiff  shall  answer  to  the  king,  if  it  be  a  criminal  matter,  or  in  a  civil 
case,  to  the  party  injured.  And  to  this  end  the  sheriff  must  have  lands 
ndlicieni  within  the  county  to  answer  to  the  king  and  his  people.  The 
abuses  of  jailers  and  sheriff's  officeni  towaids  the  unfortunate  persona  in 
their  custody,  are  well  regulated  and  guarded  against  by  various  statutes. 
Julers  are  not  to  suffer  tq>p]ing  or  gaming,  or  the  safe  of  any  liquors  in 
a  prison  under  the  penalty  of  JLlO* 

JusTioEs  OF  THE  Peage. — The  next  species  of  subordinate  magistrates, 
are  justices  of  the  peace,  the  principal  of  whom  is  the  custos  roiulorumj  or 
keeper  of  the  records  of  the  county. 

The  king's  migesty  is  by  his  office  and  dignity  royal,  the  principal  con* 
servator  of  the  peace  within  aU  his  dommions,  and  may  give  authority  to 
others  to  see  the  peace  ke^,  and  to  punish  such  as  break  it :  hence  it  is 
usaally  caDed  the  king's  peace.  The  lord  chancellor  or  keeper,  the  lord 
treasurer,  the  lord  hi^  steward  of  England,  the  lord  mareschal,  and  lord 
high  constable  of  England,  (when  any  such  officers  are  in  being,)  and  all 
the  justices  of  the  king's  bench,  (by  virtue  of  their  offices,)  and  the  master 
of  the  rolls,  (by  prescription,)  are  general  conservaton  of  the  peace 
throughout  the  whole  kingdom,  and  may  commit  all  who  break  it,  or  bind 
them  in  recognizances  to  keep  it ;  the  other  judges  are  only  so  in  their  ovrn 
courte.  The  coroner  is  also  a  conservator  of  the  peace  within  his  own 
county,  as  is  also  the  sheriff,  and  both  of  them  may  take  a  recognizance. 
Constables,  tithing-men,  and  the  like,  are  also  conservators  of  the  peace 
within  their  own  jurisdictions,  and  may  apprehend  all  breakers  of  the  peace, 
and  commit  them  till  they  find  sureties  for  their  keeping  it 

These  justices  are  appointed  by  the  king's  special  commission  under  the 
great  sesd,  the  form  of  which  was  settled  by  all  the  judges  a.  d.  1590. 
This  appomte  them  all,  jointly  and  severally,  to  keep  the  peace,  and  any 
two  or  more  of  them  to  inquire  of  and  determine  felonies  and  other  misde- 
meanours ;  in  which  number  some  partusular  justices,  or  one  of  them,  are 
directed  to  be  always  included,  and  no  business  to  be  done  without  their 
presence.     When  any  justice  intends  to  act  under  this  commission,  he  sues 
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out  a  writ  of  dedimus  potestatem,  from  the  clerk  of  the  crown  io  chancery, 
empowering  certain  penona  therein  named  to  administer  the  usaal  oaths 
to  him,  which  done,  he  is  at  liberty  to  act. 

It  is  now  enacted  that  every  justice,  with  some  exceptions,  shall  faaye 
£100  per  annum y  clear  of  all  deductions,  and  if  he  act  without  such  quali- 
fication, he  shall  forfeit  £100.  And  it  is  also  provided,  that  no  practis- 
ing attorney,  solicitor,  or  proctor,  shall  be  capable  of  acting  as  a  justice  of 
the  peace. 

The  office  of  these  justices  subsists  only  during  the  king's  pleasure,  and 
is  determinable,  1.  By  the  demise  of  the  crown,  that  is,  in  ^  months  after  ; 
but  if  the  same  justice  is  put  in  conunissbn  by  the  successor,  he  is  not 
obliged  to  sue  out  a  new  dedimus,  or  to  swear  again  to  hk  qualification  ; 
nor  by  reason  of  any  new  commission,  to  take  the  oaths  more  than  once 
during  the  same  reign.  9.  By  express  writ  under  the  great  seal,  discharge 
ing  any  particular  person  from  being  any  longer  a  justice.  3.  By  super- 
seding the  commission  by  writ  of  supersedeas,  which  suspends  the  power  of 
all  the  justices,  but  does  not  totally  destroy  it ;  in  as  much  as  it  may  be  re- 
vived again  by  another  writ,  called  a  procedendo.  4.  By  a  new  commis- 
sion, which  virtually,  though  silently,  discharges  all  the  former  justices, 
that  are  not  included  therein  ;  for  two  commissions  cannot  subsist  at  once. 
5.  By  accession  to  the  office  of  sherifT  or  coroner. 

The  power,  office,  and  duty  of  a  justice  of  the  peace  depends  on  his 
commission,  and  on  the  several  statutes  which  have  created  objects  of  his 
jurisdiction.  His  commission  first  empowers  him  singly  to  conserve  the 
peace,  and  thereby  gives  hhn  all  the  power  of  the  ancient  conservators  at 
the  common  law,  in  suppressing  riots  and  aflPrays,  in  takmg  securities  for 
the  peace,  and  in  apprehending  and  committing  fdons  and  other  inferior 
criminals.  It  also  empowers  any  two  or  more  to  hear  and  determine  all 
felonies  and  other  offences,  which  is  the  ground  of  their  jurisdiction  at 
sessions. 

SuRYEToRs  OF  H10HWAT8. — ^Every  parish  is  bound  of  common  right 
to  keep  the  high  roads  that  go  through  it  in  good  and  sufficient  repair, 
unless  by  reason  of  the  tenure  of  lands,  or  otherwise,  this  care  is  consigned 
to  some  particular  private  person. 

Thev  office  and  duty  consists  in  putting  in  execution  a  variety  of  laws 
for  the  repairs  of  the  public  highways ;  that  is,  of  ways  leading  from  one 
town  to  another,  all  which  are  now  reduced  into  one  act,  13  Geo.  III., 
which  enacts,  I.  That  they  may  remove  aH  annoyances  in  the  highways, 
or  give  notice  to  the  owner  to  remove  them,  who  is  liable  to  penalties  for 
non-compliance.  2.  They  are  to  call  together  all  the  inhabitants  and  oc- 
cupiers of  lands,  tenements,  and  hereditaments  within  the  parish,  six  days 
in  every  year,  to  labour  in  fetching  materials,  or  repairing  the  highways  : 
all  persons  keeping  draughts,  (of  three  horses,  &c.)  or  occupying  lands. 
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being  obUged  to  send  a  teem  for  every  dnught,  and  for  eTcry  £60  a- jear, 
which  thej  keep  or  occupy ;  perBons  keeping  less  than  a  draught,  or  oc- 
cupjing  lees  than  £,S0  a-jrear,  to  contribute  in  a  less  proportion  :  and  all 
other  penons  chargeaMe,  between  the  ages  of  eighteen  and  sixty-fiTO,  to 
woric  or  find  a  labourer,  but  they  may  compound  with  the  surveyors,  at 
certain  easy  rates  established  hj  the  act  And  every  cartway  leading  to 
any  market  town,  must  be  made  twenty  feet  wide  at  the  least,  if  the  fences 
will  permit,  and  may  be  increased  by  the  authority  of  two  justices,  at  the 
expense  of  the  parish,  to  the  breadth  of  thirty  feet  3.  The  surveyors  may 
lay  out  their  own  money  in  purchasing  materials  for  repairs,  in  erecting 
guide  posts,  and  making  drains,  and  shall  be  reimbursed  by  a  rate,  to  be 
allowed  at  a  special  sessions.  4.  In  case  the  personal  labour  of  the  parish 
be  not  sufficient,  the  surveyors,  with  the  consent  of  the  quarter  sessions, 
may  levy  a  rate  on  the  parish  in  aid  of  the  personal  duty,  not  exceeding 
iQ  any  one  year,  together  with  the  other  highway  rates,  the  sum  of  9d.  in 
the  pound  ;  for  the  due  applicatk>n  of  which,  they  are  accountable  on  oath. 
Turnpikes  are  now  pretty  generally  introduced  in  aid  of  such  rates,  and 
the  laws  rdating  to  them,  depend  principally  on  the  particular  powers 
granted  in  the  several  road  acts,  and  upon  some  general  provisions,  which 
are  extended  to  all  tumjHke  roads  in  the  kingdom  by  13  Geo.  III. 

GoRONBRfl. — Coroners  were  originally  the  principal  conservators  of  the 
king's  peace,  and  the  name  is  derived  from  Corona  j  a  crown,  because  by 
the  common  law  th^  attended  principally  to  the  pleas  of  the  crown.  In 
virtue  of  his  office,  the  lord  chief  justice  of  the  king's  bench  is  the  chief 
coroner  of  England.  Anciently  the  office  of  Coroner  was  hdd  in  such 
high  estimation,  that  none  under  the  degree  of  a  knight  could  hold  it  By 
(be  14  Edward  III.,  no  coroner  could  be  chosen  unless  he  had  in  the  same 
county  sufficient  land  in  fee  to  answer  all  manner  of  people. 

The  coroner  is  elected  by  the  freeholders  of  the  county  in  the  county 
court,  in  pursuance  of  the  king's  writ  issued  from,  and  returnable  to,  the 
court  of  chancery.  The  demise  of  the  king  does  not  affect  thu  officer ;  he  still 
continues  ad  vUam  aui  culpam^  without  any  new  electbn.  After  his  election 
and  return,  he  b  sworn  by  the  sheriff  to  the  due  execution  of  his  office. 

When  any  person  comes  by  a  violent  or  unnatural  death,  or  if  there  be 
suspicion  of  such,  the  township  is  to  give  notice  to  the  coroner ;  and  if  this 
is  neglected,  and  the  body  interred  without  due  notification,  or  before  the 
coroner's  arrival,  then  the  township  is  liable  to  be  amerced.  To  bury  any 
body  which  has  met  with  a  violent  death  before  a  coroner's  inquest  has  sat 
upmi  it,  is,  according  to  chief  justice  Holt,  indictable  ;  and  also  if  the  town- 
diip  shall  suffer  the  body  to  lie  unburied  till  it  putrifies,  without  sending 
notice  to  the  coroner,  it  is  liable  to  be  amerced. 

On  receiving  notice,  the  former  issues  a  precept  to  the  constables  of  the 
next  four,  five,  or  six  townships,  to  return  twelve  good  and  lawful  men  to 
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24>pear  before  him  at  sudi  a  place,  to  make  inqaidtion  into  the  cause  of 
death ;  and  erery  one  above  the  age  of  twelve  yean,  is  liaUe  to  serve  on  * 
the  jury,  unless  they  have  a  reasonable  excuse  to  the  contrary.  The  jury 
when  assembled  are  sworn,  and  charged  by  the  coroner  to  inquire,  on  view 
of  the  body,  how  tlie  party  came  by  his  death.  If  the  body,  either  irom 
carelessness  or  ignorance,  should  have  been  interred  before  hb  arrival,'  he 
must  dig  it  up,  because  the  body  must  be  seen  by  himself  and  jury,  and 
which  may  be  done  vrithin  fourteen  days. 

The  jury  being  sworn,  must  hear  evidence  on  oath,  whether  for  defence 
or  inculpation,  whether  the  person  was  slain,  either  in  any  house,  field,  bed, 
tavern,  or  company,  as  also  who  were  present ;  and  if  any  one  or  more 
are  found  culpable,  the  coroner  issues  his  writ  committing  the  parties  to 
jail,  or  into  the  custody  of  the  sheriff.  The  coroner  is  also  to  inquire 
into  the  cause  of  death,  when  any  one  is  found  dead  or  drovmed.  Imme- 
diately after  due  inquisition  by  the  coroner  and  his  jury,  the  bodies  whether 
they  died  a  natural  or  a  violent  death,  are  to  be  buried. 

By  act  of  parliament,  every  coroner  is  obliged  to  certify  all  eases  of  mur- 
der to  the  assizes,  and  put  the  evidence  into  writing,  and  to  bind  over  the 
witnesses  to  give  evidence  at  the  ensuing  jail  delivery,  otherwise,  on  neg- 
lect, the  coroner  is  liable  to  a  fine  at  the  discretion  of  the  court  The 
coroner  can  inquire  of  accessories  btfore  the  fact,  but  he  is  debarred  from 
any  inquiry  afier  the  fact ;  that  belongs  to  the  court. 

It  is  the  duty  of  the  coroner  to  inquire  into  the  death  of  every  one  who 
dies  in  prison,  which  shows  the  humanity  and  attention  to  justice  of  the 
laws  of  England,  to  act  as  a  check  on  the  brutality  or  inhumanity  of  jail- 
ers ;  for,  if  a  prisoner  comes  to  an  untimely  death  through  violence  or  un- 
reasonable hardship  of  his  keepers,  it  is  counted  murder  in  the  jailer,  and 
in  consequence  of  the  cruelty,  the  law  implies  malice.  In  the  inquest  held 
on  prisoners  dying  under  these  circumstances,  the  jury  is  composed  of  six 
prisoners,  (if  there  are  as  many  in  the  jail  at  the  time,)  and  six  freehold- 
ers of  the  parish  in  which  the  prison  is  situata 

If  it  is  ascertained  that  a  coroner  has  been  corrupt  in  taking  an  inquest, 
the  law  determines  that  a  melius  tnquiretidum  shall  go  to  special  commis- 
sioneis,  who  shall  proceed  on  testimony  and  not  on  view,  to  the  entire  ex- 
clusion of  the  coroner  ;  who,  in  this  particular  case  has  nothing  to  do  with 
the  inquest ;  but  where  the  inquest  has  been  quashed  for  informality  only, 
he  takes  a  new  inquest,  as  if  none  had  been  taken  before. 

The  power  and  duties  of  the  coroner  seem  to  have  been  considerable,  for 
it  was  his  duty  to  inquire  after  treasure  found,  both  the  finders  and  the 
parties  suspected,  also  after  all  who  lived  riotously,  or  that  haunted  taverns. 
Besides  his  judicial  place,  he  had  also  a  ministerial  authority  as  a  sherifiT, 
that  is,  where  there  is  a  just  exception  taken  at  the  sheriff,  judicial  pro- 
cess is  awarded  to  the  coroner,  for  the  due  execution  of  the  king's  vrrits, 
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and  in  tome  special  cases,  the  king's  original  writ  is  immediatelj  directed 
to  hioi.  It  is  his  duty  to  he  present  in  the  county  court,  to  pronounce 
judgment  of  outLiwry  upon  the  exigent  after  quinto  exactus^  at  the  fifth 
court,  if  the  defendant  does  not  appear. 

Fonneriy  he  had  a  power  in  certain  appeals,  which  are  now  disused,  as  of 
rape  and  maiming,  and  also  in  cases  of  abjuration  for  felony  or  other  offences. 

By  the  statute  of  3  Henry  YII.,  the  coroner  is  entitled  to  a  fee  on  every 
inquisition,  on  the  view  of  a  body  slain,  13#.  4(/.  to  be  levied  on  the  goods 
and  chattels  of  the  murderer,  if  he  have  any,  and  if  not,  his  fee  is  taken 
from  the  amercement  of  the  township  which  suffers  the  murderer  to  escape. 
By  the  35  Qeo.  II.,  for  every  inquisition  (not  taken  upon  view  of  a  body 
dying  in  jail,)  he  is  entitled  to  20«.  and  besides  9d.  per  mile  for  every  mile 
he  shall  be  compelled  to  travel  from  his  usual  place  of  abode,  to  be  paid  by 
order  of  the  justices  in  sesrions,  out  of  the  county  rates,  for  which  order  no 
fee  can  be  exacted. 

But  no  coroner  of  the  king's  household,  or  of  the  verge  of  the  king's 
palaces,  nor  any  coroner  of  the  admiralty,  or  of  the  county  palatine  of  Dur- 
ham, nor  of  the  city  of  London ;  and  borough  of  Southwark,  nor  any  fran- 
chise belonging  to  the  said  city ;  nor  of  any  city,  town,  or  franchise,  not 
contributing  to  the  county  rates,  or  within  which  such  rates  have  not  been 
usually  assessed,  shall  be  entitled  to  any  benefit  by  this  act ;  but  they  shall 
have  such  fees  and  salaries  as  they  were  allowed  before  this  act,  or  shall  be 
allowed  by  the  persons  by  whom  they  have  been  appointed. 

A  coroner  n^lecting  his  duty,  is  liable  to  severe  punishment.  For 
concealing  a  felony,  or  showing  partiality  to  crimmals,  he  shall  he  im- 
priscNoed  one  year  and  fined  at  the  king's  pleasure,  (3  Edward  I.)  If  he 
is  remiss,  and  neglect  to  make  inquisition  on  view  of  the  dead  body,  and 
to  certify  the  same  to  the  jail  delivery,  he  shall  forfeit  to  the  king  one 
himdred  shillings.  If  any  coroner,  not  appointed  by  an  annual  election 
or  nomination,  or  whose  office  is  not  annexed  to  any  other  office,  shall  be 
eonvicted  of  extortion  in  taking  more  than  his  lawful  fees,  or  of  wilful 
neglect  of  his  duty,  or  of  any  misdemeanor  in  his  office ;  the  court  before 
whom  he  shall  be  convicted,  may  remove  him  from  his  office,  and  if  he 
has  been  dected  by  the  freehokien,  the  court  shall  issue  a  writ  for  remov- 
ing him  and  electing  another  in  his  place.  If  he  has  been  appointed  by 
the  lord  of  any  liberty  and  franchise,  or  in  any  other  manner  than  by  the 
freeholders,  the  person  entitled  to  the  nomination  shall,  after  notice,  nomi- 
nate another  person  in  his  place. 

The  coroner  u  a  judicial  officer,  and  must  execute  his  office  in  person 
sod  not  by  deputy,  and  if  he  acts  b>-  deputy,  he  is  liable  to  the  penalties 
just  mentioned.* 

*  Bhtckitimg,  Bora's  JustiOB,  Lyttleton's  Hist  Henry  II.,  Douglaf'  Peeng«i  Henry*! 
Hist,  of  Grest  Britain. 


MAGNA  GHARTA. 

TuK  reign  of  Kiiif^  John  will  be  for  ever  BiemoraUe  in  the  anoalt  of 
English  history  for  the  mdkMration  of  the  Constitution,  by  his  oonoession, 
howerer  leinctantly  granted,  of  the  great  chaiier  of  British  liberties.  And 
as  it  is  the  foundation,  not  only  of  English  freedom,  but  of  the  liberlies  of 
the  whole  British  dominions,  we  begin  the  history  of  our  Constitution 
with  some  account  of  it,  and  a  copy  of  its  trandation.  In  such  a  miscel- 
lany as  this,  it  would  be  impossible  to  give  a  complete  commentary  on  this 
famous  charter,  the  palladium  of  British  freedom— *we  shall  therefore  con- 
fine onr  obsenrations  to  a  brief  analysis,  pointing  out,  in  as  few  words  as 
possible,  the  grievances  and  hardships  that  were  intended  to  be  removed, 
with  the  liberties  and  privileges  that  were  deugned  to  be  granted,  by  the 
great  charter  of  King  John. 

Those  privileges  and  liberties  may  be  divided  into  four  dasses  s — 1.  Those 
granted  to  the  church  and  clergy*;  9.  To  the  earis,  barons,  knights,  and 
others  who  held  of  the  king  in  capiie^  that  is,  in  chief;  3.  To  cities,  towns, 
and  merchants,  for  the  encouragement  of  trade  %  4.  To  the  whole  body 
of  freemen.  None  of  the  parties  concerned  in  this  important  charter  ever 
entertained  a  thought  of  emancipating  slaves  or  viUeins,  who  composed  in 
fact  the  great  mass  of  the  people ;  and  therefore  they  are  only  once  men- 
tioned, and  that,  not  for  any  advantage  for  themselves,  but  entirely  for 
their  master's  benefit. 

The  power  and  wealth  of  the  clergy  were  then  so  great,  and  their  griev- 
ances so  few,  that  they  had  scarcely  any  thhug  to  complain  of  or  to  ask  ; 
and  this  probably  is  the  reason  why  there  are  so  few  articles  in  the  charter 
respecting  the  church.  The  famous  Constitutions  of  Clarendon  (here- 
after related)  had  been  an  object  of  execration  and  horror  to  the  popes, 
and  the  clergy  of  their  party,  for  more  than  half  a  century  before  the 
concession  of  the  great  charter.  After  a  long  and  violent  struggle,  in  which 
Thomas-a-Becket  lost  his  life,  Henry  II.  had  been  compelled  to  give  up 
the  greater  part  of  these  Constitutions ;  and  it  is  evident,  that  the  articles 
in  the  charter  respecting  the  church,  were  intended  to  guard  agamst  the 
restoration  of  these  detested  laws,  and  to  eradicate  their  remains,  one  of 
which  subjected  the  clergy  to  the  jurisdiction  of  the  civil  courts.  It  is 
declared  m  the  first  article,  **  that  the  English  church  shall  be  free,  and 
have  her  rights  entire,  and  her  liberties  unhurt.''  By  the  freedom  here 
stipulated  for  the  church  of  England,  the  exemption  of  the  clergy  from 
the  jurisdiction  of  the  civil  courts,  to  which  they  had  been  subjected  by 
the  third  Constitution  of  Clarendon,  is  most  probably  here  to  be  under- 
stood.    Archbishop  Becket  an  J  the  clergy  contended  as  pertinaciously  for 
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this  pcnucioiit  exemption,  aa  if  it  had  oonsiiliited  Ihe  vety  owence  of 
chiittianity,  mod  the  Terj  ezigtteoe  of  the  Ghuxch  itseLf :  and  after  they 
did  obtam  it,  they  defended  it  with  equal  ofastinaoy.  One  of  the  rights  of 
the  church,  which  is  particulariy  mentioned  in  the  fint  artide,  is  in  diieot 
ooDtediction  to  the  tweli^  Constitution  of  Glarandon.  It  is  the  right, 
which  King  John  had  granted  by  a  particular  charter  about  a  year  be- 
ibre,  to  monka  of  cathedral  churches  and  abbeys,  freely  ta  choose  their  own 
l»hops  and  abbots. 

The  twenty-second  article  of  the  charter  seems  r&ry  plainly  to  indicate, 
that  the  freedom  granted  to  the  clergy  injdied  an  exemption  of  their  per- 
sons as  clergymen,  and  of  their  benefices  belonguig  to  the  church,  fiom 
ciril  jurisdiction.  For  by  that  article  it  is  declared,  that  no  dergyman 
diall  be  amerced  according  io  the  value  of  his  ecdeaiastical  benefice,  but 
according  to  his  secular  estate.  A  clergyman,  therefore,  who  had  no 
secular  estate,  was  not  liable  to  be  amerced.  One  reason  for  inserting 
that  article  seems  to  have  been,  thai  some  clergymen,  who  had  secular 
eitates,  had  beep  so  unreasonaUe  as  to  plead,  that  these  estates  should  be 
exempted  fiom  jurisdiction,  as  wdl  as  their  ecclesiastical  benefices. 

None  of  the  Constitutions  of  Clarendon  were  more  disagreeable  to  the 
Pope  and  clergy  than  the  fourth,  which  prohibited  all  bishops  and  clerks, 
that  is  dergymen,  from  going  out  of  the  kingdom  without  the  king*s  leavew 
For,  by  this  law,  the  clergy  were  prevented^from  prosecuting  their  ap- 
peals, and  other  affairs,  at  the  court  of  Rome,  which  deprived  that  court 
of  much  solid  power  and  riches.  The  forty-second  aKide  of  the  charter 
removed  this  restraint,  and  the  dergy,  as  well  as  others,  were  permitted 
to  leave  the  kingdom  at  their  own  pleasure. 

As  the  earls  and  barons  were  the  chief  instruments  in  procuring  this 
charter^  there  is  little  doubt  but  they  would  be  very  earful  of  the  interests 
of  their  own  order.  They  had  suffered  considerable  hardships  under  the 
feudal  system  of  tenures,  and  to  mitigate  these  some  of  the  articles  w^re 
framed.  The  wardship  of  the  hdrs  of  the  nobility  and  chief  vassals  was 
a  source  of  great  profit  to  the  crown,  which  exercised  great  tyranny,  in 
wa4?ting  large  fines  when  these  came  of  age,  on  their  taking  possessfon  of 
their  estates:  The  third  artide  corrects  this  oppressive  custom.  Some- 
times a  king  of  England,  at  Uiis  period,  appointed  the  sheriff  of  the  county, 
or  some  other  person,  to  manage  the  estate  of  an  earl  or  baron,  who  was 
his  ward,  and  to  pay  the  profits  arising  from  it  mto  the  Exchequer.  At 
other  times  he  sold  or  granted  the  wardship,  with  all  its  profits,  to  some 
particular  person.  In  both  cases,  the  tenants  on  the  estates  of  the  royal 
wards  were  often  most  grievously  oppressed,  and  their  estates  wasted,  the 
castles,  houses,  mills,  parks,  &c.  suffered  to  go  to  ruin,  because  the  man- 
agers wouki  not  be  at  the  expense  of  repairs.  The  fourth  and  fifth  arti- 
cles provided  some  partial  remedies ;  but  the  unhappy  people  who  were 
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annexed  to  thdr  estates  were  viewed  by  these  mighty  champions  of  liberty 
as  their  cattle  or  horses,  and  were  sold  and  transferred  in  the  same  way. 

But  in  addition  to  these  grieTances,  to  which  the  nobility  and  other 
military  vassals  of  the  crown  were  subject,  they  were  liable  to  the  exercise 
of  a  most  intolerable  tyranny,  from  the  right  which  the  sovereign  possessed 
of  disposing  of  them  in  marriage  at  his  own  pleasure  or  caprice.  In  con- 
sequence of  this  unnatural  right,  the  heirs  and  heiresses  of  the  greatest 
families  and  fortunes  were  frequently  sold  or  granted  in  marriage  to  per- 
sons disagreeable  to  them,  or  unworthy  of  them ;  or,  to  preserve  them< 
selves  from  such  a  disagreeable  calamity^  they  were  obliged  to  pay  exor- 
bitant fines.  The  sixth  article  sets  some  bounds  to  this  tyrannical  privi> 
lege  of  the  crown. 

But  this  article  was  too  general  and  indefinite  to  be  an  effectual  remedy 
against  so  great  an  evil  Not  only  heirs  and  heiresses,  but  also  widows, 
were  subjected  to  great  oppressions  by  the  feudal  system,  and  subjected  to 
the  payment  of  heavy  fines  to  obtain  possession  of  their  dower,  and  for 
liberty  to  remain  unmarried,  or  to  marry  whom  they  chose.  In  the  thirty* 
first  year  of  Henry  II.,  Maud,  Countess  of  Warwick,  paid  the  king  seven 
hundred  merks,  equal  in  value  to  seven  thousand  pounds  of  our  present 
money,  that  she  might  receive  her  dower,  and  be  at  liberty  to  marry  whom 
she  pleased.  Lucia,  Countess  of  Chester,  paid  five  hundred  merks  to 
King  Stephen,  that  she  might  not  be  compelled  to  marry  within  five 
years.  King  John  had  carried  this  part  of  feudal  oppression,  as  well  as 
all  other  points  of  royal  prerogative,  to  a  greater  extent  than  any  of  his 
royal  predecessors ;  for  Alicia,  Countess  of  Warwick,  pud  him  no  less  a 
sum  than  one  thousand  pounds,  that  she  might  not  be  forced  to  marry  till 
she  pleased. 

While  the  kings  of  England  acted  as  if  they  had  been  the  sole  judges 
both  of  the  quantity  of  the  feudal  prestations,  aids,  scutages,  and  tallages, 
and  of  the  frequency  of  exacting  them,  the  property  of  their  vassals  was 
insecure.  For  when  the  king  could  take  any  proportion  of  their  goods 
at  any  time  he  pleased,  they  had,  in  fact,  nothing  that  they  could  call 
their  own.  To  prevent  this  most  dangerous  abuse  in  the  sovereign,  and 
his  granting  permission  to  inferior  feudal  lords  to  be  guilty  of  a  like 
abuse  over  their  vassals,  is  the  intention  of  the  twelfth  and  thirteenth 
articles  of  the  Great  Charter.  But  because  it  would  be  impossible  to 
enumerate  all  the  various  tyrannical  vexations  to  which  the  military  vas- 
sals of  the  crown  were  subject,  and  to  provide  particular  remedies  for 
each  of  them,  the  sixteenth  article  provides  generally,  but  so  vaguely  as 
to  have  been  of  very  little  use,  ^^  that  no  man  shall  be  constrained  to  do 
more  service  for  a  knight's  fee  than  what  is  due.'' 

Such  were  the  mitigations  of  some  of  the  greatest  rigours  of  the  feu- 
dal system  obtained  from  king  John  by  the  barons ;  but  neither  party 
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were  capable  of  fomnnn^  an  idea  of  the  perfect  {reedom  from  fdl  the  ser- 
fiiitj  of  that  sjatem  which  we  now  enjoy.  The  act  of  13th  Charier  II. 
completely  revolutionized  this  system,  and  secured  to  us  that  proud 
maxim,  that  ^*  an  Englishman's  house  is  his  castle." 

One  thing,  which  seemed  to  render  these  limitations  of  the  sorereign's 
power  as  a  feudal  lord  of  greater  importance  and  more  universal  value, 
was,  that  by  the  sixtieth  article  of  this  famous  charter,  the  same  limitations 
are  imposed  on  all  inferior  feudal  lords  towards  their  vassals.  This  rea- 
sonable article  was  probably  inserted  at  the  king's  desire,  which  contri- 
buted not  a  little  to  render  the  benefit  ineffectual.  For  although  the  ba- 
rons were  very  anxious  to  prevent  any  tyrannical  exercise  of  the  feudal 
power  of  the  crown  over  themselves,  they  had  not  the  slightest  intention  to 
rdieve  the  bulk  of  the  people  from  any  oppression,  whether  exercised  by 
themselres  or  by  the  crown  :  the  people,  therefore,  are  indebted  to  the  king 
for  this  attention  to  their  interests.  The  nobility  continued  to  oppress  the 
people  notwithstanding,  which  encouraged  subsequent  kings  to  violate  its 
limitations,  and  also  furnished  them  with  an  ever*ready  argument  in  answer 
to  the  complaints  of  the  barons. 

Trade  and  oommo-ce,  at  the  period  when  the  great  charter  was  granted, 
were  very  little  known,  and  held  In  the  utmost  contempt  by  the  proud  ba- 
rons, and  the  bold  yeomanry,  of  England.  For  almost  half  a  century 
after  the  Conquest,  there  were  no  towns  of  any  importance  except  London 
and  some  others,  and  their  inhabitants  were  little  better  than  slaves  to  the 
kiog  or  the  barons  on  whose  domains  they  were  situated.  But  about  the 
middle  of  the  twelfth  century,  they  began  to  emerge  from  this  obscurity, 
and  to  obtain  some  degree  of  importance.  By  the  royal  charters  of  Henry 
II.,  Richard  I.,  and  king  John,  many  small  towns  were  made  free  burghs, 
with  establishments  of  merchants,  guilds,  and  other  fraternities,  endowed 
with  various  privileges,  which  quickly  filled  them  with  free  and  independ- 
ent inhabitants.  Many  of  these  free  burghs  favoured  the  cause  of  the  ba- 
rons, particularly  the  citizens  of  London,  who  joined  them  with  so  much 
zeal,  that  they  gave  the  barons  possession  of  then-  city.  This  is  perhaps 
the  reason  why  the  privileges  of  cities  and  towns,  and  the  interests  of  com- 
merce, were  not  entirely  overlooked. 

Accordingly  the  thirteenth  article  grants,  that  the  city  of  London,  and 
an  the  other  cities,  burghs,  towns,  and  ports  of  the  kingdom,  should  en- 
joy all  their  liberties  and  free  customs  both  by  land  and  water.  In  the  pre- 
sent times,  when  law  and  justice  have  their  regular  course,  such  a  stipula- 
tion would  be  unnecessary.  But  at  that  period  this  was  far  from  being  tlie 
case,  wlien  fines  from  cities,  towns,  and  corporations,  for  license  to  use 
their  legal  rights  and  liberties,  constituted  a  considerable  branch  of  the  royal 
rerenue.  It  is  probable  that  the  citizens  of  London  procured  the  inser- 
tion of  the  thirty-fifth  artide,  which  commanded  the  London  measures  of 
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wine,  ale,  and  com,  with  a  unifonnity  of  weighty  to  be  observed  all  o^bt 
the  kingdom.  Lending  money  on  interest  was  then  catted  usury,  and  pro- 
hibited to  Christians  by  the  canons  of  the  church,  and  even  by  the  laws  of 
the  land.  This  branch  of  business  was  therefore  entirely  engroased  by  the 
children  of  Israel,  who  were  the  only  money-lenders  in  the  king^cun,  and 
very  often  great  extortioners.  The  citizens  of  London  had  bonrowed  large 
sums  from  the  Jews ;  and  it  is  likdy  that  the  tenth  article  was  inserted  on 
their  suggestion,  but  which  was  equally  advantageous  to  feudal  superiors 
who  had  the  wardship  of  muiors. 

One  of  the  greatest  obstructions  to  commerce  was  the  irrational  jealousy 
of  foreign  merchants.  In  consequence,  these  merchants  were  subjected  to 
many  re^amts  and  hardships.  They  were  not  sufiered  to  enter  the  king- 
dom but  at  certain  times,  nor  to  stay  above  forty  days  at  one  time,  nor  to 
expose  their  goods  for  sale,  except  at  certiun  fairs.  They  were  frequently 
obliged  to  pay  large  fines  to  the  king  for  license  to  trade,  and  much  higher 
customs  and  tolls  of  all  kinds  than  the  native  merchants.  BoUi  their  per- 
sons and  goods  were  exposed  to  great  violence  when  a  war  happened  to 
break  out  between  England  and  the  country  to  which  they  belonged.  But 
juster  notions  began  gradually  to  gain  ground,  and  the  forty-first  article 
gives  protection  to  the  persons  and  goods  of  foreign  merchants,  both  dur- 
ing peace  and  war. 

The  great  barons  who  procured  this  inestimable  charter  may  be  viewed 
as  acting  in  a  double  capacity  :  1.  as  military  vassals  of  the  crown ;  3.  as 
subjects  generally.  They  consulted  their  own  interests  in  the  first  capa- 
city, by  the  limitations  of  the  rigours  of  their  feudal  tenures,  which  they 
procured  for  themselves,  but  which  was  shared  also  by  all  who  held  lands 
by  military  services.  They  consulted  their  interests  in  the  second  capaci- 
ty, by  the  amendments  they  procured  m  the  general  police  of  the  kingdom, 
in  which  all  of  their  fellow  subjects  who  were  freemen  were  equally  par- 
takers. These  amendments  were  both  numerous  and  important^-tending  to 
remove  or  alleviate  the  several  grievances  of  which  the  people  complained. 

The  greatest  of  all  the  grievances  of  which  the  people  of  England  com- 
plained at  the  period  of  granting  the  great  charter,  was — ^that  the  mere  will 
and  arbitrary  commands  of  the  sovereign  were  substituted  ia  the  place  of 
law,  and  men  were  seized,  imprisoned,  stripped  of  their  estates,  outlawed, 
banished,  and  even  executed,  without  any  trial  or  course  of  law.  Out  of 
many  instances  that  might  be  adduced  of  all  these  tyrannical  acts,  the  case 
of  Thomas-ii-Becket,  archbishop  of  Canterbury,  may  suffice,  when  Henry 
II.,  the  greatest  and  best  prince  of  the  age,  apprehended  all  his  relations, 
friends,  and  dependents,  to  the  number  of  four  hundred  persons,  men, 
women,  and  children — confiscated  all  their  estates  and  goods^  and  banished 
them  out  of  the  kingdom,  in  the  middle  of  winter,  anno  1 165— and  this  on 
account  of  the  archbishop's  opposition  to  the  Constitutions  of  Chirendon,  and 
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his  flight  out  of  the  kiDgdom.  Henry  committed  this  act  of  injusticey  not 
odIj  without  anj  trial,  but  even  without  any  suspicion  or  possibility  of 
gmkL  To  put  a  stop  to  such  outrageous  exertions  of  arbitrary  power,  the 
thirty-ninth  article  was  conceded  by  king  John ;  which  is  the  most  valu- 
able stipulatioa  in  the  whole  charter,  and  the  grand  security  of  the  liber- 
ties, persons,  and  properties  of  the  people  of  England,  and  of  the  whole 
British  dominions,  which,  unless  this  law  is  yiolated,  cannot  be  unjustly 
iDTsded.  The  expressions,  *^  We  will  not  go  upon  him — we  will  not 
send  upon  him,"  signify  that  the  king  would  not  sit  in  judgment,  or  pro* 
nounce  sentence,  on  any  freeman,  either  in  person  or  by  bis  judges,  ex- 
cept by  the  rerdict  of  a  jury,  or  by  a  process  conducted  according  to  the 
established  laws  of  the  land.  By  the  laws  of  the  land,  may  probably  be 
intended  trials  by  ordeals,  by  judicial  combats,  and  by  compurgators,  as 
tbey  were  aU  then  in  use,  and  agreeable  to  law. 

Next  to  the  substitution  of  arbitrary  will  in  the  jdace  of  law,  the  king's 
personal  interfering  in  lawsuits  depending  before  his  courts,  in  order  to 
interrupt  or  pervert  the  regular  course  of  justice,  was  one  of  the  great- 
est grievances  of  that  period.  This  was  done  in  so  open  and  shamelesB 
a  manner,  that  the  bribes  received  by  the  kings  for  these  iniquitous  prac- 
tices were  regularly  entered  in  the  revenue  accounts  of  every  year,  and 
amounted  to  large  sums.  To  put  a  stop  to  this  grievous  and  unjust 
abuse,  king  John  promises,  ^^  To  no  man  will  we  sell,  to  no  man  will  we 
deny  or  delay  right  and  justice." 

In  the  forty-fifth  article,  king  John  promised  to  appoint  none  to  be 
judges  but  who  had  a  competent  knowledge  of  law.  To  remove  the  in- 
convenience attending  the  courts  of  law  being  obliged  to  follow  the  king's 
court  from  place  to  place,  the  seventeenth  article  was  framed.  Amerce- 
ments for  trivial  offences,  or  exorbitant  and  ruinous  ones  for  real  delin^ 
quencies,  were  among  the  greatest  grievances  of  that  period.  The 
causes  for  which  amercements  were  imposed  were  innumerable ;  and  their 
rates  were  unsettled,  and  they  brought  much  money  into  the  royal  cof- 
fers. They  were  frequently  excessive  -,  so  much  so,  that  those  who  were 
amerced  were  said  to  be  in  misericordia  regis,  or  at  the  king's  mercy. 
To  set  some  bounds  to  these  oppressions  was  the  intention  of  the  twenti- 
eth, twenty-first,  and  twenty-second  articles,  by  which  it  is  declared,  that 
earls  and  barons  shall  not  be  amerced  except  by  their  ppers,  and  that  ac- 
cording to  the  degree  of  their  delinquency ;  and*  no  freeholder  or  free- 
man shall  be  heavily  amerced  for  a  slight  fault,  nor  above  measure  even 
for  a  great  misdemeanour ;  still  saving  to  a  freeholder  his  freehold,  to  a 
merchant  his  merchandise,  and  to  a  rustic  his  implements  of  husbandry. 
The  savings  to  these  different  parties  are  called  their  contenement ;  which 
signifies  such  a  reservation  of  their  estate  and  goods,  as  enabled  them  to 
maintain  their  former  rank  and  consequence,  and  pursue  their  ordinary 
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business.  The  contenement  of  a  soldier  was  his  anns,  of  a  scholar  his 
books ;  and  b^  the  law  of  Wales,  his  harp  made  a  part  of  the  contene* 
ment  of  a  Welsh  gentleman. 

The  prerogative  of  pre-emption  of  all  things  necessary  for  their  court 
and  castleg,  commonly  called  purveyance,  which  belonged  to  the  kings 
of  England  at  that  period,  was  a  source  of  infinite  vexations  and  injuries 
to  their  people.  This  was  sometimes  owing  to  the  avarice,  and  some- 
times to  the  official  insolence  and  cruelty  of  the  purveyors,  who  attend- 
ed the  court  in  all  its  motions.  The  miseries  inflicted  on  the  country 
by  these  tyrannical  purveyors  in  the  reign  of  William  Rufus  are  thus  pa- 
thetically described  by  Eadmer,  who  flourished  in  those  times,  and  beheld 
the  scenes  he  describes  : — **  Those  who  attended  the  court,  plundered  and 
destroyed  the  whole  country  through  which  the  king  passed,  without 
any  control.  Some  of  them  were  so  intoxicated  with  malice,  that  when 
they  could  not  consume  all  the  provisions  in  the  houses  which  they  in- 
vaded, they  either  sold  or  burnt  them.  After  having  washed  their  hors- 
es' feet  with  the  liquors  they  could  not  drink,  they  let  them  run  on  the 
ground,  or  destroyed  them  in  some  other  way.  But  the  cruelties  they 
committed  on  the  masters  of  families,  and  the  indecencies  they  offered  to 
their  wives  and  daughters,  were  too  shocking  to  be  described.*'  Under 
better  princes,  these  enormities  were  no  doubt  in  some  degree  restrained  ; 
but  it  is  not  likely  that  king  John's  courtiers  and  purveyors  were  more 
modest  than  those  of  William  Rufus.  To  remedy  these  intolerable  hard- 
ships is  the  design  of  the  twenty-eighth,  thirtieth,  and  thirty- first  articles. 

The  excessive  attachment  to  hunting  and  field-sports,  indulged  in  by 
the  sovereigns  of  the  Norman  race,  was  productive  of  innumerable  mis- 
chiefs to  their  subjects.  They  converted  great  tracts  of  country,  in  al- 
most every  county  in  England,  into  forests  for  their  game :  and  these 
forests,  and  tlie  game  contained  in  them,  were  guarded  by  the  roost 
cruel  and  sanguinary  laws.  For  it  was  a  received  doctrine,  that  the  king 
might  make  what  laws  he  pleased  for  the  protection  of  his  forests  ;  and 
that,  in  making  and  executing  these  laws,  he  was  not  under  any  obliga- 
tion to  observe  the  ordinary  rules  of  justice.  In  consequence  of  this 
doctrine,  the  forest  laws  were  dictated  with  such  a  spirit  of  cruelty,  and 
executed  with  such  severity,  that  they  were  objects  of  universal  terror, 
and  sources  of  distress  to  those  who  were  so  unhappy  as  to  live  near  the 
precincts  of  any  of  the  royal  forests.  To  mitigate  in  some  degree  the 
cruelty  of  these  laws,  and  the  severity  with  which  they  were  executed,  was 
the  intention  of  the  forty- fourth,  forty-seventh,  and  forty-eighth  articles 
But  these  were  insufficient  to  protect  the  subjects ;  and  therefore,  in  the 
ninth  year  of  the  following  reign,  (Henry  III.)  the  barons  of  England  ob- 
tained a  separate  charter,  caUed  Charta  de  Foresta^  containing  more  pre- 
cise and  particular  regulations. 
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The  barons  who  procured  these  conoessions  from  the  crown,  were  not 
lipionuit  that  king  John  granted  them  with  extreme  reluctance,  and  with 
the  secret  intention  to  resume  some  of  them  at  a  more  conTenient  season ; 
and  tiierefore  thej  took  erery  precaution  to  render  the  charter  effectual, 
and  to  secure  the  rights  and  liberties  which  they  had  obtained.  The 
great  seal  was  not  only  affixed  to  it  in  due  form,  but  both  the  king  and 
the  barons  took  a  solemn  oath  to  obsenre  it  in  aU  particulars  with  good 
iaithf  and  without  dissimulation.  To  put  it  out  of  the  king's  power  to 
Iveak  through  his  engagements,  and  to  enable  the  barons  effectually  to 
rapport  the  charter,  all  the  king's  foreign  auxiliaries  were  immediately 
gent  out  of  the  kingdouL 

It  was  not  till  after  a  long  and  bloody  struggle,  that  the  people  of 
England  obtained  the  peaceable  enjoyment  of  the  rights  and  liberties  con- 
tained in  the  great  charter  of  King  John,  and  in  the  simikr  char- 
ters of  his  succesBors.  With  much  difficulty,  by  slow  degrees,  and  at  a 
great  expense  of  blood  and  treasure,  was  the  venerable  fabric  of  the 
BBiTiSH  CONSTITUTIOK  exected.  May  the  wisdom  of  our  legislators, 
under  the  diyine  blessing  and  guidance,  make  such  improyements  and  re- 
foiiiiatk>n  upon  it,  as  will  make  it  remain  for  ever  the  pride  and  happi- 
ness of  those  who  enjoy  its  blessings,  and  the  enry  and  admiration  of 
nuTounding  nations !  * 


Transiation  of  the  Great  Charter  of  King  John^  granted  June  1 5th, 
A.  D.  121 5,  in  the  uventeenih  if  ear  of  his  reign. 

John,  by  the  grace  of  God,  King  of  England,  Lord  of  Ireland,  Duke 
of  Nonnandy  and  Aquitaine,  and  Earl  of  Anjou, — To  all  his  archbishops, 
bofaops,  abbots,  earls,  barons,  justiciaries,  foresters,  sheriffs,  commanders, 
officers,  and  to  all  his  bailiffs  and  faithful  subjects,  tvisheth  health.  Know 
ye,  that  We,  from  our  regard  to  God  and  for  the  salyation  of  our  own 
soul,  and  of  the  souk  of  our  ancestors  and  of  our  heirs,  to  the  honour  of 
God,  and  the  exaltation  of  holy  church,  and  amendment  of  our  kingdom, 
by  the  adWce  of  our  venerable  fathers,  Stephen  archbishop  of  Canter- 
bury, primate  of  aU  England,  and  cardinal  of  the  holy  Roman  church ; 
Henry  archbishop  of  Dablin,  William  of  London,  Peter  of  Winchester, 
Joedine  of  Bath  and  Glastonbury,  Hugh  of  Lincok,  Walter  of  Worces- 
to-,  William  of  Coventry,  Benedict  of  Rochester,  bishops  ;  Master  Pan- 
dulph,  the  Pope's  subdeacon  and  familiar  ;  brother  Emeric,  master  of  the 
Knights-  Templars  in  England ;  and  of  those  noble  persons,  William  Mar- 

*  Henry's  History  of  Great  Britain. 
E 


34  MAGNA  CHARTA. 

iflchal  Earl  of  Pembroke,  William  Earl  of  Saliibiiiy,  William  Eari  of  War- 
ren, William  Eari  of  Arundd,  Allan  of  GaUowaj,  Constable  of  Scotland, 
Warren  Fitagerald,  Peter  Fitzherbert,  Hubert  de  Burgb,  Steward  of 
Poictou,  Hugh  de  Nedl,  Matthew  Fitzherbert,  Thomas  Basset,  AOan 
Basset,  Philip  de  Albaay,  Robert  de  Roppel,  John  Marischal,  John  Fitz- 
hugh,  and  of  others  of  our  liegemen,  have  granted  to  God,  and  by  this 
our  present  charter,  have  confirmed,  for  us  and  our  heirs  for  ever  : 

1.  That  the  English  Church  shall  be  free,  and  shall  have  her  whole 
rights  and  liberties  unhurt ;  and  I  will  this  to  be  observed  in  such  a  man- 
ner, that  it  may  appear  from  them  that  the  freedom  of  elections,  which 
was  reputed  most  necessary  to  the  English  church,  which  we  granted, 
and  by  our  charter  confirmed,  and  obtained  the  confirmation  of  it  from 
Pope  Innocent  III.  before  the  rupture  between  us  and  our  barons,  was 
of  our  own  free  wiL  Which  charter  we  shall  observe,  and  we  wiQ  it  to 
be  observed  with  good  faith  by  our  heirs  for  ever.  We  have  also  granted 
to  all  the  freemen  of  our  kmgdom,  for  us  and  our  heirs  for  ever,  all  the 
underwritten  liberties,  to  be  enjoyed  and  held  by  them  and  their  heura,  of 
us  and  our  heirs. 

2.  If  any  of  our  eails  or  barons,  or  others  who  hold  of  us  in  chief  by 
military  service,  shall  die,  and  at  his  death  his  heir  shall  be  of  full  agC; 
and  shall  owe  a  relief,  he  shall  have  his  inheritance  for  the  ancient  relief, 
viz.  the  heir  or  heirs  of  an  earl,  a  whole  eari*s  barony,  for  on'b  hundred 
pounds ;  the  heir  or  heirs  of  a  baron,  a  whole  barony,  for  one  hundred 
marks ;  the  heir  or  heirs  of  a  knight,  a  whole  knight*s-fee,  for  one  hundred 
shillings  at  most ;  and  he  who  owes  less,  shall  give  less,  according  to  the 
ancient  custom  of  fees. 

3.  But  if  the  heir  of  any  such  be  under  age,  and  in  wardship,  when  he 
comes  to  age  he  shall  have  his  inheritance  without  relief  and  without  fine. 

4.  The  warden  of  an  heir,  who  is  under  age,  shall  not  take  of  the 
lands  of  the  heir,  any  but  reasonable  issues  and  reasonable  customs,  and 
reasonable  services,  and  that  without  destruction,  and  waste  of  the  men 
or  the  goods ;  and  if  we  commit  the  custody  of  any  such  lands  to  a  sheriff 
or  to  any  other  person  who  is  bound  to  answer  to  us  for  the  issues  of 
them,  and  he  shall  make  destruction  or  waste  upon  the  ward -lands,  we 
will  recover  damages  from  him,  and  the  lands  shall  be  submitted  to  two 
legal  and  discreet  men  of  that  fee,  who  shall  answer  for  the  issues  to  us, 
or  to  him  to  whom  we  have  assigned  them ;  and  if  we  granted  or  sold  to 
any  one,  the  custody  of  any  such  lands,  and  he  shall  make  destruction  or 
waste,  he  shall  lose  the  custody ;  and  it  shall  be  submitted  to  two  legal 
and  discreet  men  of  that  fee,  who  shall  answer  to  us  in  like  manner  as , 
was  said  before. 

5.  Besides,  the  warden,  as  long  as  he  hath  the  custody  of  the  lands,  shaD 
keep  in  order  the  houses,  parks,  warren%  ponds^  mills,  and  other  things    I 
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belonging  to  them,  out  of  their  issues;  and  thaU  deliver  to  the  heir  when 
he  is  at  age,  hb  whole  estate,  provided  with  ploughs  and  other  instra- 
ments  of  husbandry,  according  to  what  the  season  requires,  and  the 
profits  of  the  lands  can  reasonaUy  afford. 

6.  Heirs  shafl  be  married  without  disparagement,  and  so  that  before 
the  marriage  ia  contracted,  it  shall  be  notified  to  the  relations  of  the  heir 
by  consangumify. 

7.  A  widow,  after  the  death  of  her  husband,  shall  immediatelj,  and 
without  difficulty,  have  her  marriage  goods  and  her  mheritance;  nor 
shall  she  give  any  thing  for  her  dower,  or  her  marriage  goods,  or  her  in- 
heritance which  her  husband  and  she  held  on  the  day  of  his  death ;  and 
sbe  may  remain  in  her  husband's  house  forty  daya»after  his  death,  within 
which  time  her  dower  shall  be  assigned.  No  widow  shall  be  compelled 
to  marry  herself  whQe  she  chooses  to  live  without  a  husband,  but  so  that 
she  shall  give  security  that  she  will  not  marry  herself  without  our  consent, 
if  she  holds  of  us,  or  without  the  consent  of  the  lord  of  whom  she  holds^ 
if  she  holds  of  another. 

9.  Neither  we  nor  our  bailiiTs  shall  seize  any  lands  or  rents  for  any 
debt,  while  the  chattels  of  the  debtor  are  sufficient  for  the  payment  of 
the  debt ;  nor  shall  the  sureties  of  the  debtor  be  distrained,  while  the  prin- 
cipal debtor  is  aUe  to  pay  the  debt ;  and  if  the  principal  debtor  fail  in 
payment  t>f  the  debt,  not  having  wherewith  to  pay,  the  sureties  shall  an- 
swer for  the  debt ;  and  if  they  please  they  shall  have  the  lands  and  rents 
of  the  debtor  until  satisfaction  be  made  to  them  for  the  debt  which  they 
had  before  paid  for  him,  unless  the  prindpal  debtor  can  show  that  he  is 
disebarged  from  it  by  the  said  sureties. 

10.  If  any  one  hath  borrowed  any  thing  from  the  Jews,  more  or  less, 
and  dies  before  that  debt  is  paid,  the  debt  shall  pay  no  interest  as  long  as 
the  heir  shaO  be  under  age,  of  whomsoever  he  holds ;  and  if  that  debt 
shall  foil  into  our  hands^  we  wUl  not  take  any  thing,  except  the  chattels 
contained  in  the  bond. 

11.  And  if  any  one  dies  hidebted  to  the  Jews,  his  wife  shall  have  her 
dower,  and  shaU  pay  nothing  of  that  debt ;  and  if  children  of  the  defunct 
remain  who  are  under  age,  necessaries  shall  be  provided  for  them,  ac- 
cording to  the  tenement  which  belonged  to  the  defunct ;  and  out  of  the 
niiphu  the  debt  shall  be  paid,  saving  the  rights  of  the  lords  ^  whom  the 
lands  are  keUL  The  same  rules  shall  be  observed  with  respect  to  debts 
owmg  to  others  than  Jews. 

IS.  No  seutage  or  aid  sfaafl  be  imposed,  except  by  the  common  councU 
of  our  kingdom,  but  for  redeeming  our  body,  for  making  our  eldest  son 
a  knight,  and  for  once  marrying  our  eldest  daughter ;  and  foi  these  only 
a  reasonaUe  aid  shall  be  denumded.     This  extends  to  the  aids  of  the  city 
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of  London,  and  the  city  of  London  shall  have  all  its  ancient  liberties  and 
its  free  customs,  as  nvell  hj  land  as  by  water. 

13.  Besides,  we  will  grant,  that  afl  other  cities  and  boroughs,  and  towns, 
and  sea-ports,  shall  have  all  their  liberties  and  free  customs. 

14.  And  to  have  a  common  council  of  the  kingdom  to  assess  and  aid, 
otherwise  than  in  the  three  foresaid  cases,  or  to  assiess  a  scutage,  we  will 
cause  to  be  summoned  the  archbishops,  bishops,  earls,  and  greater  barons, 
personally  by  our  letters ;  and  besides,  we  will  cause  to  be  summoned  in 
general,  by  our  sherifTs  and  bailiffs,  all  those  who  hold  of  us  in  chief,  to  a 
certain  day,  at  the  distance  of  forty  days  at  least,  and  to  a  certain  place  ; 
and  in  all  the  letters  of  summons,  we  will  express  the  cause  of  the  sum- 
mons, and  the  sununons  being  thus  made,  the  business  shall  go  on  at  the 
day  appointed,  according  to  the  advice  of  those  who  shall  be  present,  al- 
though all  who  had  been  summoned  have  not  come. 

15.  We  will  not  give  leave  to  any  one,  for  the  future,  to  take  an  aid  of 
his  freeman,  except  for  redeeming  his  own  body,  making  his  eldest  son  a 
knight,  and  marrying  once  his  eldest  daughter  ^  and  that  only  a  reason- 
able aid. 

16.  Let  none  be  distrained  to  do  more  service  for  a  knight's  fee,  nor 
for  any  free  tenement,  than  what  is  due  from  them. 

17.  Common  pleas  shall  not  follow  our  court,  but  shall  be  held  in 
some  certain  place. 

18.  Assizes  upon  the  writs  of  Novd  desseisin,  Mort  d'ancester  (death 
of  the  ancestor),  and  Dernier  presentment,  (last  presentation),  shaD  not  be 
taken  but  in  their  proper  counties,  and  in  this  manner : — We,  or  our  chief 
justiciary  when  we  are  out  of  the  kingdom,  shall  send  two  justiciaries  into 
each  county,  four  times  a-year,  who,  with  four  knights  of  each  county, 
chosen  by  the  county,  shall  take  the  foresaid  assizes,  at  a  stated  time  and 
place  within  the  county. 

19.  And  if  the  foresaid  assizes  cannot  be  taken  on  the  day  of  the  county 
court,  let  as  many  knights  and  freeholders,  of  those  who  were  present  at 
the  county  court,  remain  behind,  as  by  them  the  aforesaid  assizes  may 
be  taken,  according  to  the  greater  or  less  importance  of  the  business. 

20.  A  freeman  shall  not  be  amerced  for  a  smaU  offence,  but  only  ac- 
cording to  the  degree  of  the  offence  ;  for  a  great  delinquency  according 
to  the  ma^itude  of  the  delinquency,  saving  his  contenement ;  a  merchant 
shall  be  amerced  in  the  same  manner,  saving  his  merchandise,  and  a  vU- 
lein  saving  his  implements  of  husbandry.  If  they  fall  into  our  mercy, 
none  of  the  aforesaid  amercements  shall  be  assessed  but  by  the  oath  of  ho- 
nest men  of  the  vicinage. 

21.  Earls  and  barons  shall  not  be  amerced  but  by  their  peers,  and  that 
only  according  to  their  delinquency. 
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89.  No  defk  (dergTinaii)  thallbe  amerced  for  his  laj  teDemeDt,  but 
leoording  to  the  manner  of  othen  as  aforesaid,  and  not  aoeording  to  the 
qaantitj  of  his  eedesiastical  benefice. 

S3.  Neither  a  town  nor  a  jMurticular  person  shall  be  distrained  to  buiid 
bridges  or  embankments  except  those  who  anciently  and  of  right  are  bound 
to  do  it 

24.  No  sheriff,  constable,  coroner,  or  bailiff  of  ours,  shall  hold  pleas 
of  oor  crown. 

S5.  AU  counties,  hundreds,  wapentakes,  and  tithings,  shaU  be  at  the  an- 
cioit  rent  without  any  increment,  except  our  demesne-manon. 

96.  If  any  one  holding  of  us  a  lay  fee  dies,  and  the  sheriff  or  our  bailiff* 
diaO  show  our  letters-patent  of  our  summons  for  a  debt  which  the  defiinct 
owed  to  us,  it  shall  be  lawful  for  the  sheriff  or  our  bailiff  to  attach  and  re- 
g;ist4ar  the  chattels  of  the  defunct  found  on  that  fee,  to  the  amount  of  that 
debt,  at  the  Tiew  of  lawful  men,  so  that  nothing  shall  be  romored  from 
them  untD  our  debt  is  paid  to  us.  The  clear  overplus  shall  be  left  to  th» 
executors  to  fulfil  the  last  will  of  the  defunct  •  and  if  nothing  is  owing  to 
us  by  him,  all  the  chattels  shall  fall  to  the  defunct,  saying  to  his  wife 
and  childmi  their  reasonaUe  shares. 

97.  If  any  freeman  shall  die  intestate,  his  chattds  shall  be  distributed 
by  his  nearest  relations  and  friends  at  the  view  of  the  church,  saving  to 
ereiy  one  his  debts  which  the  defunct  owed  to  him. 

88.  No  constable  or  bailiff  of  ours  shall  take  the  com  or  other  goods 
of  any  one  without  instantly  paying  money  for  them,  unless  he  can  obtain 
respite  from  the  firee  will  of  the  seller. 

89.  No  constable  (governor  of  a  castle)  shall,  distrain  any  knight  to  give 
money  for  castle-guard,  if  he  is  willing  to  perform  it  himself,  for  a  reaso- 
nable cause.  Or  if  he  have  carried  or  sent  hun  into  the  army,  he  shall  be 
excused  from  caslle-guard,  according  to  the  space  of  time  he  hath  been  in 
the  army  at  our  command. 

30.  No  sheriff  or  bailiff  of  ours,  or  any  other  person,  shall  take  the 
bones  or  carts  of  any  fireeman,  to  perform  carriages,  without  the  consent 
of  the  8ud  freeman. 

31.  Neither  we  nor  our  bailiffs  shall  take  another  man's  wood,  for  our 
castles  or  other  uses,  without  the  consent  of  him  to  whom  the  wood  be- 


ds. We  will  not  retain  the  lands  of  those  who  have  been  convicted  of 
feloDy  above  one  year  and  one  day,  and  then  they  shall  be  given  up  to  the 
lord  of  the  fee. 

33.  An  kydeHs  (wears)  for  the  futuro  shall  be  quite  removed  out  of  the 
Thames,  the  Medway,  and  through  all  England,  except  on  the  sea-coast 

34.  The  writ,  which  is  precipe^  for  the  future  diall  not  be  granted  to 
any  one  concerning  any  tenement  by  which  a  freeman  may  lose  his  court 
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85.  There  shall  be  one  mearare  of  wine  through  all  our  khigdom,  and 
one  measure  of  ale  and  one  measure  of  com,  m.  the  quarter  of  London ; 
and  one  breadth  of  dyed  cloth  and  of  russets,  and  of  halberjects,  viz.  two 
eDs  within  the  lists.  It  shall  be  the  same  with  wdghts  as  with  mea- 
sures. 

36.  Nothing  shall  be  given  or  taken  for  the  future  for  the  writ  of  in- 
quisition of  life  or  limb,  but  it  shall  be  given  gratis,  and  not  denied. 

37.  If  anj  hold  of  us  by  fee-farm,  or  soccage,  or  burgage,  and  bold 
an  estate  of  another  by  military  service,  we  shall  not  have  the  custody  of 
the  hour,  or  of  his  land,  which  b  of  the  fee  of  another,  on  aoeount  of  that 
lee-£uin,  or  soccage,  or  burgage,  unless  the  fee-iarm  owes  military  eer- 
Tice.  We  shall  not  have  the  custody  of  the  heir,  or  of  the  land  of  any 
one,  which  he  holds  of  another  by  military  service,  on  account  of  any 
petty  sergeanty  which  he  holds  of  us  by  giving  us  knives,  arrows,  or  the  like. 

38.  No  bailiff  for  the  future  shall  put  any  man  to  his  law,  upon  his  own 
simple  affirmation,  without  credible  witnesses  produced  to  that  purpose. 

39.  No  freeman  shall  be  seized,  or  imprisoned,  or  disseized,  or  outlawed, 
or  any  way  destroyed,  nor  will  we  go  upon  him,  nor  will  we  send  upon 
him,  except  by  the  legal  judgment  of  his  peers,  or  by  the  lav  of  the  land. 

40.  To  none  will  we  sell,  to  none  will  we  deny,  to  none  will  we  delay,  right 
or  justice. 

41.  All  merchants  shall  be  safe  and  secure  in  coming  into  England,  and 
going  out  of  England,  and  staying  and  travelling  through  England,  as  well 
by  land  as  by  watw,  to  buy  and  to  sell,  without  any  unjust  exactions, 
according  to  ancient  and  right  customs,  except  in  time  of  war,  and  if  they 
be  of  a  country  at  war  against  us.  And  if  such  are  found  in  our  domin- 
ions at  the  beginning  of  a  war,  they  shall  be  apprehended  without  injury 
of  their  bodies  or  goods,  until  it  be  known  unto  us,  or  to  our  chief  justici- 
ary, how  the  merchants  of  our  country  are  treated  in  the  country  at  war 
against  us ;  and  if  ours  are  safe  there,  the  others  shall  be  safe  in  our  country. 

49.  It  shall  be  Uwful  for  any  person  for  the  future  to  go  out  of  our 
kuigdom,  and  to  return  safely  and  securely,  by  land  and  by  water,  saving 
his  allegiance,  except  in  time  of  war,  for  some  short  space,  for  the  com- 
mon good  of  the  kingdom,  except  prisoners,  outlaws  according  to  the  law 
of  the  land,  and  peo]de  of  the  nation  at  war  against  us,  and  merchants, 
who  shall  be  treated  as  is  said  abova 

43.  If  any  one  holdeth  of  any  escheat,  as  of  the  honour  of  Wallingford, 
Nottingham,  Boulogne,  Lancaster,  or  of  other  escheats  which  are  in  our 
hands,  and  shall  die,  his  heir  shall  not  give  any  other  relief,  or  do  any 
other  service  to  us,  than  he  should  have  done  to  the  baron,  if  that  barony 
had  been  in  the  hands  of  the  baron ;  and  we  will  hold  it  in  the  same 
manner  that  the  baron  held  it. 

44.  Men  who  dwell  without  the  forest  shall  not  come  for  the  future 
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before  our  justidaries  of  the  foreet,  on  a  eommon  niiDiiioin,  onlen  thej  be 
parties  in  a  plea,  or  sureties  for  some  person  or  persons  who  are  attached 
for  Uie  forest 

45.  We  will  notmake  men  justiciaries,  constables,  sheriffs,  or  bailifls,  un- 
less they  understand  the  law  of  the  land,  and  are  well  disposed  to  obserre  it 

46.  All  barons  who  have  founded  abbeys,  of  which  they  haTe  charters 
of  the  kings  of  England,  or  ancient  tenure,  shall  hare  the  custody  of  then 
whoi  they  become  racant,  as  they  ought  to  have. 

47.  All  forests  which  hare  been  made  in  our  time  shall  be  immediate 
disforested  ;  and  it  shall  be  so  done  with  water-banks,  which  have  been 
made  in  our  time  in  defiance^ 

48.  AU  evil  customs  of  forests  and  warrens,  and  of  forestcvs  and  war- 
men,  sherifli  and  their  oficers,  water-banks  and  their  keepers,  shall 
immediately  be  inquired  into  by  twehre  knights  of  the  same  county,  upon 
oath,  who  shall  be  chosen  by  the  good  men  of  the  same  county ;  and 
within  fatty  days  after  the  mquisiilon  is  made,  they  shall  be  quite  de 
strayed  by  them,  never  to  be  restored ;  provided  that  this  be  notified  to  us 
before  it  be  done,  or  to  our  jnsticiaiy  if  ve  are  not  in  England. 

49.  We  will  immediately  restore  all  hostages  and  charters  which  have 
been  delivered  to  us  by  the  English,  in  security  of  the  peace,  and  of  their 
faithful  service. 

50.  We  will  remove  fifom  their  offices  the  relations  of  Gerard  de  Athyes, 
that  for  the  future  they  shall  have  no  office  in  England ;  EngLird  de  Cy- 
gony,  Andrew,  Peter,  and  €tyone  de  OhauceQ,  Gyone  de  Cygony,  Geoffrey 
de  Martin  and  hn  brothers  ;  PhiUp  Mark  and  his  brothers ;  and  Geoffrey 
his  grandson,  and  all  their  feflowers. 

51 .  And  immediately  after  the  condusion  of  the  peace,  we  wiU  remove  out 
of  the  kingdom  all  foreign  knights,  cross-bowmen  and  stipendiary  soldiers, 
who  have  come  with  horses  and  anns  to  the  molestation  of  the  kingdom. 

53.  If  any  have  been  disseised  or  dispossessed  by  us,  without  a  legal  ver^ 
diet  of  their  peers,  of  their  lands,  oastlea,  liberties  or  rights,  we  will  im- 
mediately restore  these  things  to  them ;  and  if  a  question  shall  arise  on 
this  head,  it  shall  be  determined  by  the  verdict  of  tiie  twenty-five  barons, 
who  shaU  be  mentioned  below,  for  the  security  of  the  peace.  But  as  to 
an  those  things  of  which  any  one  hath  been  disseiied  or  dispossessed  with- 
out a  legal  verdict  of  his  peers,  by  King  Henry  our  father,  or  King  Rich- 
ard our  brother,  whksh  we  have  in  our  lumd,  or  othera  hold  with  our  war 
rants,  we  shall  have  respite  until  the  oonunen  term  of  the  Croisaders,  ex- 
cept those  eonceniing  whU^h  a  plea  had  been  moved,  w  an  inquisition 
taken,  by  our  precept,  before  our  taking  the  cross.  But  as  soon  as  we 
diall  return  lirom  our  expedition,  or  if  by  chance  we  shall  not  go  upon 
our  expedition,  we  shaU  immediately  do  complete  justice  therein. 

53.  But  we  shall  have  the  same  respite,  and  in  the  same  i 
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oerning  tbe  jugtioe  to  be  done  about  disforerting  or  continuii^  the  forests 
which  Henrj  our  £ather  or  Richard  our  brother  had  made ;  and  about 
the  wardship  of  lands  which  are  of  the  fee  of  some  other  person,  but  the 
wardship  of  which  we  have  hitherto  had,  on  account  of  a  fee  which  some 
one  held  of  us  by  militazy  service ;  and  about  abbeys  which  had  been 
founded  in  the  fee  of  another,  and  not  in  ours,  in  which  abbeys  the  lord  of 
the  fee  hath  daimed  a  right  And  when  we  shall  hare  returned,  or  if  we 
shall  stay  from  our  expedition,  we  shall  inunediately  do  complete  justice  in 
all  these  pleas. 

54.  No  man  shall  be  apprehended  or  imprisoned,  on  the  appeal  of  a 
woman,  for  the  death  of  any  other  man  than  her  husband. 

55.  All  fines  that  hare  been  made  by  us  unjustly,  or  contrary  to  the 
law  of  the  land,  and  aU  amercements  that  have  been  imposed  unjustly  or 
contrary  to  the  law  of  the  land,  shall  be  remitted  or  disposed  of  by  the 
verdict  of  the  twenty-five  barons,  of  whom  mention  is  nuule  below,  for  the 
security  of  the  peace,  or  by  the  verdict  of  the  major  part  of  them,  together 
with  the  aforesaid  Stephen  Archbishop  of  Canterbury,  if  he  can  be  pre- 
sent, and  others  whom  he  may  think  fit  to  bring  with  hun  ;  and  if  he  can- 
not be  present,  the  business  shall  proceed  notwithstanding  without  him  ; 
but  so,  that  if  any  one  more  of  the  aforesaid  twenty-five  barons  hare  a 
similar  plea,  let  them  be  removed  from  that  particular  trial,  and  others 
elected  and  sworn  by  the  residue  of  the  same  twenty-five,  be  substituted 
in  their  room,  only  for  that  trial. 

56.  If  we  have  disseized  or  dispossessed  any  Welshmen  of  tbeir  lands, 
liberties,  or  other  things,  without  a  legal  verdict  of  their  peers,  in  Eng- 
land or  Wales,  they  shall  be  immediately  restored  to  them ;  and  if  any 
question  shall  arise  about  it,  then  let  it  be  determined  in  the  marches  by 
the  verdict  of  their  peers ;  if  the  tenement  be  in  England,  according  to 
the  law  of  England  ;  if  the  tenement  be  in  Wales,  according  to  the  law 
of  Wales  ;  if  the  tenement  be  in  the  marches,  according  to  the  law  of  the 
marches.     The  Welsh  shall  do  the  same  to  us  and  our  subjects. 

57.  But  concerning  those  things  of  which  any  Welshman  hath  been 
disseized  or  dispossessed  without  a  legal  verdict  of  his  peers,  by  king 
Henry  our  father  or  king  Richard  our  brother,  which  we  have  in  our 
hand,  or  others  hold  with  our  warranty,  we  shall  have  respite  until  the 
common  term  of  the  Groisaders,  except  those  concerning  which  a  plea 
had  been  moved  or  an  inquisition  taken,  by  our  precept,  before  our  taking 
the  cross.  But  as  soon  as  we  shall  return  from  our  expedition,  we  shall 
immediately  do  complete  justice  therein,  according  to  the  laws  of  Waks 
and  the  parts  aforesaid. 

58.  We  will  immediately  deliver  up  the  son  of  Lewellyn,  and  all  the 
hostages  of  Wales,  and  charters  which  have  been  given  to  us  for  security 
of  the  peace. 
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59.  We  ghall  do  to  Alexander  king  of  Sootland,  concerning  the  restora- 
tion of  his  nsterg  and  hostages,  and  his  liberties  and  rights,  according  to 
the  fonn  in  which  we  act  to  our  other  harons  of  England,  unless  it  ought 
to  be  otherwise  bj  charters  which  we  have  from  his  father  William,  lato 
king  of  Scotland,  and  that  by  the  rerdict  of  his  peers  in  our  court. 

60l  But  all  these  foresaid  customs  and  liberties  which  we  have  granted 
in  our  kingdom,  to  be  held  by  our  tenants,  as  far  as  concerns  us,  all  our 
dergy  and  laity  shafl  observe  towards  their  tenants,  as  Oeu*  as  concerns 
them. 

61.  But  since  we  hare  granted  all  these  things  aforesaid,  for  God,  and 
for  the  amendment  of  our  kingdom,  and  for  the  better  extinguishing  the 
discord  arisen  between  us  and  our  barons,  being  desirous  that  these  things 
ihould  possess  entire  and  unshaken  stability  /or  ever,  we  give  and  grant  to 
them  the  security  underwritten,  viz.  That  the  barons  may  elect  twenty- 
four  barons  of  the  kingdom,  whom  they  please,  who  shall  with  their  whole 
power  observe  and  keep,  and  cause  to  be  observed  the  peace  and  liberties 
which  we  have  granted  to  them,  and  have  confirmed  by  this  our  present 
charter  in  this  manner :  That  if  we,  or  our  justiciary,  or  our  bailiffs,  or 
any  of  our  officers,  shall  have  injured  any  one  in  any  thing,  or  shall  have 
violated  any  article  of  the  peace  or  security,  and  the  injury  shall  have 
been  shewn  to  four  of  the  aforesaid  twenty-five  barons,  these  four  shall 
eome  to  us,  or  to  our  justiciary,  if  we  are  out  of  the  kingdom,  and  mak- 
ing known  to  us  the  excess  committed,  require  that  we  cause  that  excess 
to  be  redressed  without  dday ;  and  if  we  shall  not  have  redressed  the  ex- 
cess, or,  if  we  have  been  out  of  the  kingdom,  and  our  justiciary  shall  not 
have  redesssed  it,  within  the  term  of  forty  days,  computing  from  the  time 
b  which  it  shall  have  been  made  known  to  us,  or  to  our  justiciary,  if  we 
have  been  out  of  the  kingdom,  the  aforesaid  four  barons  shall  lay  that 
cause  before  the  residue  of  the  twenty-five  barons ;  and  these  twenty-five 
barons,  with  the  community  of  the  whole  land,  shall  distress  and  harass  us 
by  all  the  ways  in  which  they  can,  that  is  to  say,  by  the  taking  of  our 
castles,  lands,  and  possessions,  and  by  other  means  in  their  power,  until 
the  excess  shall  have  been  redressed,  acoordmg  to  their  verdict ;  saving 
our  person,  and  the  persons  of  our  queen  and  children ;  and  when  it  hath 
been  redressed*  they  shall  behave  to  us  as  they  had  done  before ;  and  who- 
ever of  our  land  pleaseth,  may  swear  that  he  will  obey  the  commands  of 
the  aforesaid  twenty-five  barons  in  accomplishing  all  the  things  aforesaid, 
and  that  with  them  he  will  harass  us  to  the  utmost  of  his  power ;  and  we 
pablidy  and  freely  give  leave  to  every  one  to  swear,  who  is  wOlmg  to 
swear,  and  we  will  never  forbid  any  one  to  swear ;  but  all  those  of  our 
land,  who  of  themselves  and  their  own  accord,  are  unwilling  to  swear  to 
the  twenty-five  barons  to  distress  and  harass  us  together  with  them,  we 
will  compel  them  by  our  command  to  swear  as  aforesaid :  And  if  any  one 
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of  the  tirentj-five  barons  shall  die,  or  remove  out  of  the  land,  or  in  anj 
other  way  shall  be  prevented  from  executing  the  things  above  said,  those 
who  remain  of  the  twenty-five  barons  shall  elect  another  in  his  place,  ac- 
cording to  their  pleasure,  who  shall  be  sworn  in  the  same  manner  as  the 
rest.  But  in  all  those  things  which  are  appointed  to  be  done  by  these 
twenty-five  barons,  if  it  happen  that  all  the  twenty-five  barons  have  been 
present,  and  have  differed  in  their  opinions  about  any  thing,  or  if  some  of 
them  who  had  been  summoned  would  not  or  eould  not  be  present,  tliat 
which  the  major  part  of  those  who  were  present  shall  have  provided  and 
decreed  shall  be  held  as  firm  and  valid  as  if  all  the  twenty-five  had  agreed 
to  it.  And  the  aforesaid  twenty-five  shall  swear  that  they  will  faithfully 
observe,  and  to  the  utmost  of  their  power  cause  to  be  observed,  all  the 
things  mentioned  above.  And  we  will  obtain  nothing  from  any  one,  by 
ourselves  or  by  another,  by  which  any  of  these  concessions  and  liberties  may 
be  revoked  or  diminished.  And  if  any  such  thing  hath  been  obtained, 
let  it  be  void  and  null ;  and  we  will  never  use  it^  either  by  ourselves  or  by 
another. 

63.  And  if  we  have  fully  remitted  and  pardoned  all  men,  all  the  iU-will, 
rancour,  and  resentments  which  have  arisen  between  us  and  our  subjecte, 
both  clergy  and  laity,  from  the  commencement  of  the  discord.  Besides, 
we  have  fully  remitted  to  all  the  clergy  and  laity,  and,  as  far  as  belongs 
to  us,  we  liave  fully  pardoned  all  transgressions  committed  on  occasion  of 
the  said  discord,  from  Easter,  in  the  sixteenth  year  of  our  reign,  to  the 
conclusion  of  the  peace.  And,  moreover,  we  have  caused  to  be  made  to 
them  testimonial  letters-patent  of  my  Lord  Stephen,  Archbishop  of  Cant- 
erbury, my  Lord  Henry,  Archbishop  of  Dublin,  and  of  the  foresaid  Bi- 
shops, and  of  Mr  Pandulf,  concerning  this  security  and  the  aforesaid  con- 
cessions. Wherefore  our  will  is,  and  we  firmly  command,  that  the  Church 
of  England  be  free,  and  that  the  men  in  our  kingdom  have  and  hold  all 
the  aforesaid  liberties,  rights,  and  concessions,  well  and  in  peace,  freely 
and  quietly,  fully  and  entirely,  to  them  and  their  heirs,  in  all  things  and 
places  as  aforesaid.  An  oath  hath  been  taken,  as  well  on  our  part  as  on 
the  part  of  the  barons,  that  aQ  these  things  mentioned  above  shall  be 
observed  in  good  faith,  and  without  any  evil  intention,  before  the  above- 
named  witnesses,  and  many  others. 

Given  by  our  hand,  in  the  meadow  which  is  called  Runningmede,  be- 
tween Windsor  and  Staines,  this  fifteenth  day  of  June,  in  the  seventeenth 
year  of  our  reign.* 

*  iStatuies  Rt  Liir^e. 
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BsroRS  Dotidng  the  absolute  rights  of  individuals,  or  pring  may  ac- 
count of  the  two  Houses  of  Parliankent,  we  lay  before  our  readers  the 
Bill  of  Rights,  granted  by  William  and  Mary  at  the  Revolution  in  1688. 
Magna  Charta  was  forceably  obtained  from  King  John,  a  weak  and  pus- 
iBammous  prince,  by  the  barons  of  England ;  but  that  which  consolidated 
the  freedom  which  we  now  enjoy,  was  the  voluntary  concession  of  Charles 
II.  in  the  twelfth  year  of  his  reign,  but  only  the  first  of  his  actual  posses- 
son  of  the  crown.  By  this  famous  act,  (12  Car.  II.)  he  removed  for  ever 
the  grievous  and  ignoble  yoke  of  the  Norman  Conqueror,  by  enacting 
that  aD  tenures  by  homage,  escuage,  &c.  ^*  shall  7<^  ^^^^  hereafter  stand 
and  be  discharged,"  whereby  he  restored  to  Englishmen  those  rights  and 
liberties  of  which  their  Saxon  ancestors  had  been  deprived  by  the  Norman 
dynasty,  but  which  they  had  never  ceased  to  demand  as  their  undoubted 
birthright. 

At  the  Revolution,  the  Conventbn  Parliament  drew  up  the  Bill  of 
Rights,  in  which  they  protest  against  the  prerogative  assumed  by  the 
late  King  James,  of  dispensbg  with  the  laws  themselves,  and  also  with 
thnr  execution,  as  dangerous  and  unconstitutional ;  and  assert  that  the 
things  therem  demanded  ^*  are  the  true,  ancient,  and  indubitable  rights  and 
liberties  of  the  people  of  this  kingdom.*' 


Ad  declaring  the  Rights  and  Liberties  of  the  Subject,  and  settling  the 
Succession  to  the  Crown, 

Whereas  the  Lords  Spiritual  and  Temporal,  and  Commons,  assembled 
St  Westminster,  lawfully,  folly,  and  freely  representing  all  the  Estates  of 
the  people  of  this  realm,  did,  upon  the  13th  day  of  February  1688,  pre- 
Kot  unto  their  Majesties,  then  called  and  known  by  the  names  and  style 
of  William  and  Mary,  Prince  and  Princess  of  Orange,  being  present  in 
their  proper  persons,  a  certain  dechiration  in  writing,  made  by  the  said 
Lords  and  Commons,  &c. 

Whereas  the  late  Kmg  James  II.,  l>y  the  assistance  of  divers  evil  coun- 
selbrs,  judges,  and  ministers,  emj^oyed  by  him,  did  endeavour  to  subvert 
and  extirpate  the  Protestant  religion,  and  laws  and  liberties  of  this  realm, — 

1.  By  assuming  and  exercising  a  power  of  dispensing  with  and  suspend- 
ing of  laws,  and  the  execution  of  laws  without  consent  of  parliament 
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S.  By  commitiing  and  prosecuting  dirers  worthy  prelates,  for  humUy 
petitioning  to  be  excused  from  concurring  to  the  said  assumed  power. 

3.  By  issuing  and  causing  to  be  executed  a  commission  under  the  great 
seal  for  erecting  a  court  called  The  Court  of  CcmmUdo9tett  for  Ecclest" 
aMkal  Causes. 

4.  By  leyying  money  for  the  use  of  the  crown  by  pretence  of  preroga- 
tive, for  other  time  and  in  other  manner  than  the  same  was  granted  by 
parliament 

5.  By  raising  and  keeping  a  standing  army  within  the  kingdom  in  time 
of  peace,  without  consent  of  parliament,  and  quartering  soldiers  contrary 
to  law. 

6.  By  causing  several  good  subjects,  being  protestants,  to  be  disarmed, 
at  the  same  time  when  papists  were  both  armed  and  employed,  contrary 
to  law. 

7.  By  violating  the  freedom  of  election  of  members  to  serve  in  parlia^ 
ment. 

8.  By  prosecutions  in  the  court  of  king's  bench,  for  matters  and  causes 
cognizable  only  in  parliament ;  and  by  divers  other  arbitrary  and  illegal 
courses. 

9.  And  whereas,  of  late  years,  partial,  corrupt,  and  unqualified  persons 
have  been  returned  and  served  on  juries  and  trials,  and  particularly  divers 
jurors  in  trials  for  high  treason  which  were  not  freeholders. 

10.  And  excessive  bail  hath  been  required  of  persons  committed  in 
criminal  cases,  to  elude  the  benefit  of  the  laws  made  for  the  liberty  of  the 
subject 

11.  And  excessive  fines  have  been  imposed,  and  illegal  and  cruel  pun- 
ishments have  been  inflicted. 

13.  And  several  grants  and  promises  made  of  fines  and  forfeitures,  be- 
fore any  conviction  or  judgment  against  the  persons  upon  whom  the  same 
were  to  be  levied. 

All  which  are  utterly  and  directly  contrary  to  the  known  laws  and  sta- 
tutes and  freedom  of  this  realm. 

And  whereas  the  said  late  King  James  II.  having  abdicated  the  govern- 
ment, and  the  throne  being  thereby  vacant,  his  Highness  the  Prince  of 
Orange,  whom  it  hath  pleased  Gk>d  to  make  the  glorious  instrument  of  de- 
livering this  kingdom  from  popery  and  arbitrary  power,  did  (by  the  advice 
of  the  lords  spiritual  and  temporal,  and  divers  principal  persons  of  the 
commons,)  cause  letters  to  be  written  to  the  lords  spiritual  and  temporal^ 
being  protestants  ;  and  other  letters  to  the  several  counties,  cities,  universi- 
ties, boroughs,  and  cinque-ports,  for  the  choosing  of  such  persons  to  represent 
them  as  were  of  right  to  be  sent  to  parliament,  to  meet  and  sit  at  West- 
minster upon  the  22d  day  of  January  of  this  year  1689,  in  order  to  such 
an  establishment  as  that  then:  religion,  laws,  and  liberties  might  not  again 
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be  in  danger  of  being  tubTerted  ;  upon  which  letters,  eleetions  having  been 
seoH^glj  made : 

And  thereupon  the  said  lords  spiritual  and  temporal,  and  commons, 
pamiant  to  their  respeclire  letters  and  elections,  being  now  assembled  in  a 
fuD  and  free  representation  of  this  nation,  taking  into  their  most  serious 
coflsideration  the  best  means  for  attainmg  the  ends  aforesaid,  do,  in  the 
fint  place  (as  their  ancestors  in  like  case  have  nsnally  done),  for  the  vin- 
dicating and  asserting  their  ancient  rights  and  liberties,  declare-^ 

1.  That  the  pretended  power  of  suspending  of  laws,  or  the  execution 
uf  laws  by  regal  anthority,  without  consent  of  parliament,  is  illegal. 

2.  That  the  pretended  power  of  dispensing  with  laws,  or  the  execution 
of  laws,  by  regal  authority,  as  it  hath  been  assumed  and  exercised  of  late, 
isiliegaL 

3.  That  the  commission  for  erecting  the  late  court  of  commissioners 
for  ecclesiastical  causes,  and  all  other  commissions  and  courts  of  like  nature 
are  fllegal  and  pemicious. 

4.  That  levying  monej  for  or  to  the  use  of  the  crown,  by  pretence  of 
prerogative,  without  grant  of  parliament  for  longer  time,  or  in  other 
manner  than  the  same  is  or  shall  be  granted,  is  illegal 

5.  That  it  u  the  right  of  the  subjects  to  petition  the  king,  and  all  com- 
mitments and  prosecutions  for  such  petitioning,  are  iUegaL 

6.  That  the  raising  or  keeping  a  standing  army  within  the  kingdom  in 
time  of  peace,  unless  it  be  with  consent  of  parliament,  is  illegaL 

7.  That  the  subjects  that  are  protestants  may  have  arms  for  thdr 
defence  suitable  to  thdr  conditions,  and  as  allowed  by  law. 

8.  That  the  electron  of  members  of  parliament  ought  to  be  free. 

9.  That  the  freedom  of  speech,  and  debates  or  proceedings  in  parlia* 
ment  ought  not  to  be  impeached  or  questioned  in  any  court  or  place  out 
uf  parliament. 

10.  That  excessive  bail  ought  not  to  be  required,  nor  excessive  fines 
imposed,  nor  cruel  nor  unusual  punishments  inflicted. 

1 1.  That  jurors  ought  to  be  duly  impanneled  and  returned  -,  and  jurors 
vhich  pass  upon  men  in  trials  for  high-treason  ought  to  be  freeholders. 

13.  That  all  grants  and  promises  of  fines  and  forfeitures  of  particular 
persons  before  conviction  are  illegal  and  void. 

13.  And  that  for  redress  of  all  grievances,  and  for  amending,  strength- 
eoiog,  and  preserving  of  the  laws,  parliaments  ought  to  be  held  frequently. 

L  And  they  do  claim,  demand,  and  insist  upon  all  and  singular  the 
premises,  as  their  undoubted  rights  and  liberties ;  and  that  no  declarations, 
judgments^  doings,  or  proceedings,  to  the  prejudice  of  the  people  in  any 
of  the  said  premises,  ought  in  anywise  to  be  drawn  hereafter  into  conse- 
qarace  or  example. 

II.  Having  entire  confidence,  &c.     The  said  Lords  spiritual  and  tem- 
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poral,  and  Gominotis,  assembled  at  Weslminst^,  do  resolve,  that  WiDiani 
and  Mary,  Prince  and  Princess  of  Orange,  be,  and  be  declared  King  and 
Queen  of  England,  France,  and  Ireland,  and  the  dominions  thereunto 
bdonging,  to  hold  the  crown  and  royal  dignity  of  the  said  kingdoms  and 
dominions  to  them  the  said  prince  and  princess,  during  their  lives,  and  the  life 
of  the  suryivor  of  them ;  and  that  the  sole  and  full  exercise  of  the  regal 
power  be  only  in,  and  executed  by  the  said  Prince  of  Orange,  in  the  names 
of  the  said  prince  and  princess,  during  their  joint  lives  ;  an4  after  their 
deceases,  the  said  crown  and  royal  dignity  of  the  said  kingdoms 
and  dominions  to  be  to  the  heirs  of  the  body  of  the  said  princess,  and  for 
default  of  such  issue,  to  the  princess  Anne  of  Denmark,  and  the  heirs  of 
her  body,  and  for  default  of  such  issue,  to  the  heirs  of  the  body  of  the  said 
Prince  of  Orange.  And  the  lords  spiritual  and  temporal,  and  commons, 
do  pray  the  said  prince  and  princess  to  accept  the  same  accordingly. 

III.  And  that  the  oatl^s  hereafter  mentioned  be  taken  by  all  persons  of 
whom  the  oaths  of  allegiance  and  supremacy  might  be  required  by  law, 
instead  of  them  :  and  that  the  said  oaths  of  allegiance  and  supremacy  be 
abrogated. 

**  I,  A.  B.  do  sincerely  promise  and  swear,  that  I  wiD  be  faithful,  and 
bear  true  allegiance  to  their  majesties  King  William  and  Queen  Mary. 
So  help  me  God.^^ 

**  I,  A.  B.  do  swear,  that  I  firom  my  heart  abhor,  detest,  and  abjure,  as 
impious  and  heretical,  that  damnable  doctrine  and  position,  thai  Princes 
excommunicated  or  deposed  htf  the  Pope,  or  any  authority  of  the  see  cf 
Romey  may  be  deprived  or  murdered  by  their  subjects^  or  any  other  what^ 
soever.  And  I  do  declare,  that  no  foreign  prince,  person,  prelate,  state, 
or  potentate,  hath  or  ought  to  have  any  jurisdiction,  power,  superiority, 
pre-eminence,  or  authority,  ecclesiastical  or  spiritual,  within  this  realm.  So 
help  me  God»* 

lY.  Upon  which  their  said  Majesties  did  accept  the  crown  and  royal 
dignity  of  the  kingdoms,  '&c.  according  to  the  resolution  and  desire  of  the 
said  Lords  and  Commons  contained  in  the  said  resolution. 

v.  And  thereupon  their  Majesties  were  pleased,  that  the  said  Lords 
spiritual  and  temporal,  and  Commons,  being  the  two  houses  of  parliament, 
should  continue  to  sit,  and  with  their  Majesties'  royal  concurrence,  make 
eflfectual  provision  for  the  settlement  of  the  rdigion,  laws,  and  liberties  of 
this  kmgdom,  so  that  the  same  for  the  future  should  not  be  in  danger 
again  of  being  subverted  ;  to  which  the  said  lords  spiritual  and  temporal, 
and  commons,  did  agree,  and  proceed  to  act  accordingly. 

VI.  Now,  in  pursuance  of  the  premises,  the  said  lords  spiritual  and  tem- 
poral, and  commons,  in  parliament  assembled,  for  the  ratifying,  confirm- 
ing, and  establishing  the  said  declaration,  and  the  artides,  clauses,  matters, 
and  things  therein  contained,  by  the  force  of  a  law  made  in  due  form  by 
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aathority  of  parliament,  do  pray,  that  it  may  be  declared  and  enacted, 
that  aD  and  singular  the  rights  and  liberties  asserted  and  claimed  in  the 
said  dedaratiou  are  the  true,  ancient,  and  indubitable  rights  and  liberties 
of  the  people  of  this  kingdom,  and  so  shall  be  esteemed,  allowed,  adjudged, 
deemed,  and  taken  to  be ;  and  aU  and  every  the  particulars  aforesaid  shall 
be  firmly  and  strictly  holden  and  observed,  as  they  are  expressed  in  the 
sud  dedaration ;  and  aD  o£BicerB  and  ministers  whatsoever  shall  serve  their 
majesties  and  successors  according  to  the  same  in  all  times  to  coma 

YII.  And  the  said  lords  spiritual  and  temporal,  and  commons,  seriously 
considering  how  it  hath  pleased  Almighty  God,  in  his  marvellous  provi- 
dence and  merciful  goodness  to  this  nation,  to  provide  and  preserve  theur 
said  Majesties'  royal  persons  most  happily  to  reign  over  us  upon  the  throne 
of  their  ancestors,  for  which  they  render  unto  him,  from  the  bottom  of 
their  hearts,  their  humblest  thanks  and  praises,  do  truly,  firmly,  assuredly, 
and  in  the  sincerity  of  their  hearts,  think,  and  do  hereby  recognize,  ac- 
knowledge, and  declare,  that  King  James  II.  having  abdicated  the  govern- 
ment, and  their  Majesties  having  accepted  the  crown  and  royal  dignity  as 
aforesaid,  their  said  Majesties  did  become,  were,  and  of  right  ought  to 
be,  by  the  laws  of  this  reahn,  our  Sovereign  Lord  and  Lady,  King  and 
Queen  of  England,  France,  and  Ireland,  and  the  dominions  thereunto  be- 
longing ;  in  and  to  whose  princely  persons  the  royal  state,  crown,  and  dig- 
nity of  the  said  realms,  with  all  honours,  styles,  titles,  regalities,  preroga- 
tives, powav,  jurisdictions,  and  authorities  to  the  same  belonging  and 
appertaining,  are  most  fully,  rightfully,  and  entirely  invested,  and  incorpor- 
ated, united,  and  invested. 

YIII.  And  for  preventing  all  question  and  divisions  in  this  realm,  by 
reason  of  any  pretended  titles  to  the  crown,  and  for  preserving  a  certainty 
in  the  succession  thereof,  in  and  upon  which  the  unity,  peace,  tranquillity, 
and  safety  of  this  nation  doth,  under  God,  wholly  consist  and  depend,  the 
said  lords  spiritual  and  temporal,  and  commons,  do  beseech  their  Majesties 
that  it  may  be  enacted,  established,  and  declared,  that  the  crown  and  regal 
govenunent  of  the  said  kmgdoms  and  dominions,  with  all  and  singular  the 
premises  thereunto  belonging  and  appertaining,  shall  be  and  continue  to 
their  said  Majesties,  and  the  survivor  of  them,  during  their  lives,  and  the 
survivor  of  them  ;  and  that  the  entire,  perfect,  and  full  exercise  of  the  re- 
gal power  and  government  be  only  in  and  executed  by  his  Majesty,  in  the 
names  of  both  their  Majesties,  during  their  joint  lives  ;  and  after  their 
deceases,  the  said  crown  and  premises  shall  be  and  remain  to  the  heirs  of 
the  body  of  her  Majesty  ;  and  for  default  of  such  issue,  to  her  royal  high- 
ness the  Princess  Anne  of  Denmark,  and  the  heirs  of  her  body ;  and  for 
default  of  such  issue,  to  the  heirs  of  the  body  of  his  said  Majesty.  And 
thereunto  the  said  lords  spiritual  and  temporal,  and  commons,  do  in  the 
name  of  aU  the  people  aforesaid,  most  humbly  and  faithfully  submit  them- 
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pontl,  and  Gommoiis,  assembled  at  Westminstw,  do  resolve,  that  WiUiam 
and  Mary,  Prince  and  Princess  of  Orange,  be,  and  be  declared  King  and 
Queen  of  England,  France,  and  Ireland,  and  the  dominions  thereunto 
bdonging,  to  hold  the  croi?n  and  royal  dignity  of  the  said  kingdoms  and 
dominions  to  them  the  said  prince  and  princess,  during  their  lives,  and  the  life 
of  the  survivor  of  them ;  and  that  the  sole  and  full  exercise  of  the  regal 
power  be  only  in,  and  executed  by  the  said  Prince  of  Orange,  in  the  names 
of  the  said  prince  and  princess,  during  their  joint  lives  ;  and.  after  their 
deceases,  the  said  crown  and  royal  dignity  of  the  sud  kingdoms 
and  dominions  to  be  to  the  heirs  of  the  body  of  the  said  princess,  and  for 
default  of  such  issue,  to  the  princess  Anne  of  Denmark,  and  the  heirs  of 
her  body,  and  for  default  of  such  issue,  to  the  heirs  of  the  body  of  the  said 
Prince  of  Orange.  And  the  lords  spiritual  and  temporal,  and  commons, 
do  pray  the  said  prince  and  princess  to  accept  the  same  accordingly.  - 

III.  And  that  the  oatlis  hereafter  mentioned  be  taken  by  all  persons  of 
whom  the  oaths  of  allegiance  and  supremacy  might  be  required  by  law. 
Instead  of  them  :  and  that  the  said  oaths  of  allegiance  and  supremacy  be 
abrogated. 

*<  I,  A.  B.  do  sincerely  promise  and  swear,  that  I  wiU  be  faithful,  and 
bear  true  allegiance  to  their  majesties  King  William  and  Queen  M  aiy. 
So  help  me  God:^ 

<*  I,  A.  B.  do  swear,  that  I  from  my  heart  abhor,  detest,  and  abjure,  as 
impious  and  heretical,  that  damnable  doctrine  and  position,  that  Print^es 
excommunicated  or  deposed  hy  the  Pope,  or  any  authority  of  the  see  of 
Romej  may  be  deprived  or  murdered  by  their  subjects,  or  any  other  fohat^ 
soever.  And  I  do  declare,  that  no  foreign  prince,  person,  prelate,  state, 
or  potentate,  hath  or  ought  to  have  any  jurisdiction,  power,  superiority, 
pre-eminence,  or  authority,  ecclesiastical  or  sjMritual,  within  this  realm.  So 
help  me  God^* 

lY.  Upon  which  their  said  Majesties  did  accept  the  crown  and  royal 
dignity  of  the  kingdoms,  *&c.  according  to  the  resolution  and  desire  of  the 
said  Lords  and  Commons  contained  in  the  said  resolution. 

y.  And  thereupon  their  Majesties  were  pleased,  that  the  said  Ijorda 
spiritual  and  temporal,  and  Commons,  being  the  two  houses  of  parliament, 
should  continue  to  sit,  and  with  their  Majesties'  royal  concurrence,  make 
eflfectual  provision  for  the  settlement  of  the  rdigion,  laws,  and  liberties  of 
this  kingdom,  so  that  the  same  for  the  future  should  not  be  in  danger 
again  of  being  subverted  ;  to  which  the  said  lords  spiritual  and  temporal, 
and  commons,  did  agree,  and  proceed  to  act  accordingly. 

VI.  Now,  in  pursuance  of  the  premises,  the  said  lords  spiritual  and  tem- 
poral,  and  commons,  in  parliament  assembled,  for  the  ratifying,  confirm- 
ing, and  establishing  the  said  declaration,  and  the  articles,  clauses,  matters, 
and  things  therein  contained,  by  the  force  of  a  law  made  in  due  form  by 
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antfaority  of  parliament,  do  praj,  thai  it  may  be  dedared  and  enacted, 
tbat  all  and  singalar  the  righta  and  liberties  asserted  and  claimed  in  the 
said  dedaniiou  are  the  true,  ancient,  and  indubitable  rights  and  liberties 
of  the  people  of  this  kingdom,  and  so  shall  be  esteemed,  allowed,  adjudged, 
deemed,  and  taken  to  be ;  and  all  and  every  the  particulars  aforesaid  shall 
be  firmly  and  strictly  holden  and  observed,  as  they  are  expressed  in  the 
ttid  declaration ;  and  all  o£Bicer8  and  ministers  whatsoever  shall  serve  their 
majesties  and  successors  according  to  the  same  in  all  times  to  come. 

YII.  And  the  said  lords  spiritual  and  temporal,  and  commons,  seriously 
considering  how  it  hath  pleased  Almighty  God,  in  his  marvellous  provi- 
dence and  merciful  goodness  to  this  nation,  to  provide  and  preserve  their 
said  Majesties'  royal  persons  most  happily  to  reign  over  us  upon  the  throne 
of  their  ancestors,  for  which  they  render  unto  him,  from  the  bottom  of 
their  hearts,  their  humblest  thanks  and  praises,  do  truly,  firmly,  assuredly, 
and  in  the  sincerity  of  their  hearts,  think,  and  do  hereby  recognize,  ac- 
knowledge, and  declare,  that  King  James  II.  having  abdicated  the  govern- 
ment, and  th^r  Majesties  having  accepted  the  crown  and  royal  dignity  as 
aforesaid^  their  said  Majesties  did  become,  were,  and  of  right  ought  to 
be,  by  the  laws  of  this  reaUn,  our  Sovereign  Lord  and  Lady,  King  and 
Queen  of  England,  France,  and  Ireland,  and  the  dominions  thereunto  be- 
longing ;  in  and  to  whose  princely  persons  the  royal  state,  crown,  and  dig- 
nity of  the  said  realms,  with  all  honours,  styles,  titles,  regalities,  preroga- 
tives, powers,  jurisdictions,  and  authorities  to  the  same  belonging  and 
appertaining,  are  most  fully,  rightfully,  and  entirely  invested,  and  incorpor- 
ated, united,  and  invested. 

Till.  And  for  preventing  all  question  and  divisions  in  this  realm,  by 
reason  of  any  [retended  titles  to  the  crown,  and  for  preserving  a  certainty 
m  the  succession  thereof,  in  and  upon  which  the  unity,  peace,  tranquillity, 
and  safety  of  this  nation  dath,  under  God^  wholly  consist  and  depend,  the 
said  lords  spiritual  and  temporal,  and  commons,  do  beseech  their  Majesties 
that  it  may  be  enacted,  established,  and  declared,  that  the  crown  and  regal 
government  of  ihe  said  kingdoms  and  dominions,  with  all  and  singular  the 
premises  thereunto  belonging  and  appertaining,  shall  be  and  continue  to 
their  said  Majesties,  and  the  survivor  of  them,  during  their  lives,  and  the 
survivor  of  them  ;  and  that  the  entire,  perfectj  and  full  exercise  of  the  re- 
^ai  power  and  government  be  only  in  and  executed  by  his  Majesty,  in  the 
names  of  both  their  Majesties,  during  their  joint  lives ;  and  after  their 
deceases,  ihe  said  crown  and  premises  shall  be  and  remain  to  the  heirs  of 
the  body  of  her  Majesty  ;  and  for  default  of  such  issue,  to  her  royal  high- 
ness the  Princess  Anne  of  Denmark,  and  the  heirs  of  her  body ;  and  for 
de£uilt  of  such  issue,  to  the  heirs  of  the  body  of  his  said  Majesty.  And 
thereunto  the  said  lords  spiritual  and  temporal,  and  commons,  do  in  the 
name  of  all  the  people  aforesaid,  most  humbly  and  faithfully  submit  them- 
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selves,  their  heirs  and  posterities,  for  ever;  and  do  faithfully  promise,  that 
they  will  stand  to,  maintain,  and  defend  their  said  Majesties,  and  also  the 
limitation  and  succession  of  the  crown,  herein  specified  and  contained,  to 
the  utmost  of  their  powers,  with  their  lives  and  estates,  against  all  peisons 
whatsover  that  shall  attempt  any  thing  to  the  contrary. 

IX.  x\nd  whereas  it  has  heen  found  by  experience,  that  it  is  inconsist- 
ent with  the  safety  and  welfare  of  this  protestant  kingdom  to  be  governed 
by  a  popish  prince,  or  by  any  king  or  queen  marrying  a  Papist,  the  said 
lords  spiritual  and  temporal,  and  commons,  do  farther  pray  that  it  may  be 
enacted,  that  all  and  every  person  and  persons  that  is,  are,  or  shall  be  re- 
conciled to,  or  shall  hold  communion  with  the  see  or  church  of  Rome,  or 
shall  profess  the  popish  religion,  or  shall  marry  a  Papist,  shall  be  excluded, 
and  be  for  ever  incapable  to  inherit,  possess,  or  enjoy  the  crown  and 
government  of  this  realm,  and  Ireland,  and  the  dominions  thereunto  be- 
longing, or  any  part  of  the  same,  or  have,  use,  or  exercise  any  regal 
power,  authority,  or  jurisdiction  within  the  same ;  and  in  all  and  every 
such  case  or  cases,  the  people  of  these  realms  shall  be,  and  are  hereby  ab- 
solved of  their  allegiance ;  and  the  said  crown  and  government  shall  from 
time  to  time  descend  to,  and  be  enjoyed  by  such  person  or  persons,  being 
Protestants,  as  should  have  inherited  or  enjoyed  the  same,  in  case  the  said 
person  or  persons  so  reconciled,  hold  communion,  or  professing,  or  marry- 

'  ing,  as  aforesaid,  were  naturally  dead. 

X.  And  that  any  king  and  queen  of  this  realm,  who  at  any  time  here- 
after shall  come  to  and  succeed  in  the  imperial  crown  of  this  kingdom, 
shall,  on  the  first  day  of  the  meeting  of  the  first  parliament  next  after  his 
or  her  coming  to  the  crown,  sitting  in  his  or  her  throne  in  the  house  of 
peers,  in  the  presence  of  the  lords  and  commons  therein  assembled,  or  at 
bis  or  her  coronation,  before  such  person  or  persons  who  shall  adminisler 
the  coronation  oath  to  him  or  her,  at  the  time  of  his  or  her  taking  the 
said  oath,  (which  shall  first  happen,)  make,  subscribe,  and  audibly  repeat 
the  declaration  mentioned  in  the  statute  made  in  the  thirtieth  year  of  the 
reign  of  King  Charles  the  Second,  intituled,  An  act  for  more  effectually 
preserving  the  king's  person  and  government  by  disabling  Papists  from 
sitting  in  either  house  of  parliament.  But  if  it  shall  happen,  that  such 
king  or  queen,  upon  his  or  her  succession  to  the  crown  of  this  realm,  shall 
be  under  the  age  of  twelve  years,  then  every  such  king  or  queen  shall 
make,  subscribe,  and  audibly  repeat  tlie  said  declaration  at  his  or  her  co- 
ronation, or  on  the  first  day  of  the  meeting  of  the  first  parliament  as  afore- 
said, which  shall  first  happen,  after  such  king  or  queen  shall  have  attained 
the  said  age  of  twelve  years. 

XI.  All  which  their  majesties  are  contented  and  pleased  shall  be  de- 
clared, enacted,  and  established  by  authority  of  this  present  parliament, 
and  shall  stand,  remain,  and  be  the  Uw  of  this  realm  for  ever ;  and  the 
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)  are  by  their  sakl  majesties,  by  and  with  the  advice  and  conaent  of  the 
lords  gpiritual  and  temporal  and  commons  in  parliament  assembled,  and  by 
the  aatfaority  of'the  same,  declared,  enacted,  and  established  accordingly. 

XII.  And  be  it  farther  declared  and  enacted,  by  the  authority  afore- 
said. That  from  and  after  thb  present  sesiion  of  parliament,  no  dispense- 
tioo  by  noH  obstante  of»  or  to  any  statute,  or  any  part  thereof  shall  be  al- 
lowed, but  that  the  same  shall  be  held  void  and  of  no  effect,  except  a  dis*. 
peowtion  be  allowed  of  in  such  statute,  and  except  m  such  cases  a^  dball 
be  specially  provided  for  by  one  or  more  biU,  or  biDs,  to  be  pasnd  during 
tfaiB  present  session  of  pailiament. 

XIII.  Provided,  that  no  charter  or  grant,  or  pardon  granted  before  the 
three  and  twentieth  day  of  October,  in  the  year  of  our  Lord  one*  thousand 
six  hundred  and  eighty-nine,  shall  be  any  way  impeached  or  invalidated 
by  this  aety  but  Uiat  the  same  shall  be  and  remain  of  the  same  force  and 
effect  in  law,  and  no  other,  than  as  if  this  act  had  never  been  made.* 
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The  Habeas  Corpus  act  has  been  justly  celebrated  as  the  preserver  of 
British  liberty.  It  is  so  called  because  it  begins  with  the  words  Habeas 
corpus  ad  subjiciendum^  but  the  title  of  the  act  in  the  statute  book  is, 
^^  An  Act  for  better  securing  the  liberty  of  the  subject,  and  for  preven- 
tioQ  of  imprisonment  beyond  the  seas."  This  writ  being  one  of  high  pre- 
rogative, must  issue  from  the  court  of  king's  bench ;  its  effects  extend 
equally  to  every  county ;  and  by  it  the  king  requires  the  person  who  holds 
one  of  his  subjects  in  custody,  to  carry  him  before  the  judge,  with  the 
date  ef  the  confinement,  and  the  cause  of  it,  in  order  to  discharge  him, 
according  as  the  judge  shall  decree.  But  this  writ,  which  might  be  a  re- 
source in  eases  of  violent  imprisonment  effected  by  individuals,  or  granted 
at  thdr  request,  was  but  a  feeble  one,  or  rather  was  no  resource  at  all 
against  the  prince's  prerogative,  especially  under  the  sway  of  the  Tudors. 
And  even  in  the  first  year  of  Charles  I.  the  judges  of  the  king's  bench,  who, 
in  consequence  of  the  spirit  of  the  times,  and  of  their  holding  their  places 
durante  bene  placitOy  were  constantly  devoted  to  the  court,  declared,  ^*  that 
they  could  not,  upon  a  habeas  corpus,  either  bail  or  deliver  a  prisoner, 
though  committed  without  any  cause  assigned,  in  case  he  was  committed 
by  the  fecial  command  of  the  long,  or  by  the  lords  of  the  privy  councQ. 

*  Statutes  at  LArge. 
Q 
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Those  principleg  and  the  mode  of  procedure  which  resulted  from  them 
drew  the  attention  of  parliament :  and  in  the  bill  called  the  Petition  of 
Right ;  passed  m  the  third  year  of  the  reign  of  Charles  I.  it  was  enacted, 
that  no  person  should  be  kept  in  custody,  in  consequence  of  such  impri- 
sonment But  the  provisions  of  this  act  was  liable  to  evasion  and  abuse : 
though  the  judges  did  not  refuse  to  discharge  a  man  imprisoned  without  a 
cause,  yet  they  could  use  so  much  delay  in  the  examination  of  the  causes, 
that  thereby  the  full  eflfect  of  an  open  denial  of  justice  could  be  obtamed. 
To  remedy  this  the  legislature  agun  interposed,  and  m  the  act  passed  in 
the  sixteenth  year  of  the  reign  of  Charles  L  the  same  in  which  the  star 
chamber  was  suppressed,  it  was  enacted,  that,  "  if  any  person  be  commit- 
ted by  the  king  himself  in  person,  or  by  his  privy  council,  or  by  any  of  the 
members  thereof,  he  shall  have  granted  unto  him,  without  delay  upon  any 
pretence  whatever,  a  writ  of  Habeas  Corpus  and  that  the  judge  shall  there- 
upon, withm  three  court  days  after  Ae  return  is  made,  examine  and  de- 
termine the  legality  of  such  imprisonment"  This  act  seemed  to  prevent 
the  possibility  of  future  evasion  :  yet  it  was  evaded  still;  and,  by  the  con- 
nivance of  the  judges  the  person  who  detained  the  prisoner  could,  without 
danger,  wait  for  a  second,  send  a  third  writ,  called  an  alias  and  a  pbtries^ 
before  he  produced  him. 

All  these  different  artifices  at  length  gave  birth  to  the  famous  act  of 
HABEAS  CORPUS  in  the  thirty  first  year  of  the  reign  of  Charies  11.  which 
is  conadered  in  England  as  a  second  Great  Charter  and  has  extinguished 
all  the  resources  of  oppression.  Its  principle  provisions  are,  1.  To  fix 
the  different  terms  for  bringing  a  prisoner,  those  terms  are  proportioned 
to  the  distance,  and  none  can  in  any  case  exceed  twenty  days,  9.  That 
the  officer  and  keeper  neglecting  to  make  due  returns,  or  not  ddivering 
to  the  prisoner  or  his  agent,  within  six  hours  after  demand,  a  copy  of  the 
warrant  of  commitment,  or  shifting  the  custody  of  the  prisoner  from  one 
to  another,  without  sufficient  reason  or  authority,  shall,  for  the  first  of- 
fence, forfeit  one  hundred  pounds,  and  for  the  second  two  hundred,  to  the 
party  aggrieved,  and  be  disabled  to  hold  his  office,  3.  No  person,  once 
delivered  by  habeas  corpus^  shall  be  re-committed  for  the  same  offence,  on 
penalty  of  five  hundred  pounds,  4.  Every  person  committed  for  treason 
or  felony,  shall,  if  he  require  it,  in  the  first  week  of  the  next  term,  be  in- 
dicted in  that  term  or  session,  or  d^M  be  admitted  to  bail,  unless  it  should 
be  proved  upon  oath,  that  the  king's  witnesses  cannot  be  produced  at  that 
time :  and  if  not  indicted  and  tried  in  the  second  term  or  session,  he  shall 
be  discharged  of  his  imprisonment  for  such  imputed  offence.  6.  Any  of 
the  twelve  judges  or  the  lord  chanceHor,  who  shall  deny  a  writ  of  habeas 
corpus,  on  sight  of  the  warrant,  or  on  oath  that  the  same  is  refused,  shall 
severally  forfeit  to  the  aggrieved  party  five  hundred  pounds,  6.  No  inhab- 
itant of  England  (except  persons  contracting,  or  convicts  praying  to  be 
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tnuupojrted,)  shaU  be  tent  piNooer  to  Sootland,  Ireland,  Jenej,  Guernsey, 
or  any  place  beyond  the  teas,  within  or  without  the  king's  dominions;  on 
pain,  that  the  party  committing,  his  advisers,  aiders,  and  assistants,  shall 
forfiai  to  the  party  aggrieyed,  a  sum  not  less  than  five  hundred  pounds,  to 
be  reeorered  with  treUe  costs— shaU  be  disabled  to  bear  any  office  of  trust 
or  profit— ahall  incur  the  penalties  of  a  prtmunirej  and  be  incapable  of  the 
king's  pardon.* 
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The  trial  of  civil  and  criminal  causes  by  a  jury  of  twelve  men,  appears 
to  havB  been  introduced  by  William  the  Conqueror,  and  given  by  him  as 
an  ineatinuible  inheritance  to  England  for  all  gOMrationa,  and  which  u  now 
considered  the  birthright  of  every  Briton,  yet  originally  it  was  the  spon- 
taneona  and  free  gill  of  the  crown ;  and  as  the  hearts  of  kings  are  in  Qod's 
keepings  He  prompts  them  to  confer  benefits  on  their  subjects,  which  pre- 
serrea  justice  and  prevents  oppression  and  vwlenoe.  Williaro  was  attached 
to  all  hia  Norman  customs,  and  introduced  them  into  England.  This 
custom  was  not  established  at  first  by  any  positive  statute,  but  came  into 
use  by  slow  degrees,  and  was  Ult  firom  being  common,  for  almost  all  causes 
were  tried  by  the  senseless  method  of  ordeals,  which  were  of  several  sortsL 
But  in  the  reign  of  Henry  II*,  a  law  was  made  allowing  the  defendant  in 
criniinal  or  dvil  processes,  to  defend  hki  innocence,  or  his  right,  either  by 
battle  <Hr  by  a  jury  of  twelve  men,  called  the  grand  assize;  the  trial  by 
jury,  being  the  most  rational,  became  more  and  more  fiwquent,  till  at 
length  it  completely  edipsed  its  barbarous  rival  the  judicial  combat,  and  all 
other  ordeals.  The  Conqueror  without  doubt  destroyed  the  freedom  and 
liberty  of  the  English,  but  by  the  grant  of  trials  by  jury  he  planted  the 
genn  of  English  freedom,  which  was  fuDy  accomplished  by  the  famous  act 
of  the  18  Charles  II.,  from  whence  may  be  dated  the  re-establishment  of 
the  church  and  monarchy,  and  the  restoratton  of  that  liberty  for  which  the 
English  nation  had  struggled  oyer  since  the  era  of  the  conquest.  By  the 
act  just  named,  Chailes  II.  removed  aO  the  slavish  tenures,  the  badge  of 
foreign  dominion,  with  all  their  oppressive  appendages,  from  encumbmng 
the  estates  of  the  subjects :  and  also  an  additional  security  of  his  person 
from  imprisonment  was  obtained  by  that  great  bulwark  of  our  constitution, 
the  habeas  carpus  act     These  two  statutes,  with  regard  to  onr  property 

*  BIiick8lone»  De  Lcdme,— Statutes  at  Large. 
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and  persons,  form  a  second  magna  ckarioy  more  beneficial  and  effeetual 
than  that  conceded  by  king  John  at  Runnymede. 

Trials  hj  jury  in  civil  causes,  are  of  two  kinds ;  ordinary  and  exiraordi^ 
nary. 

Jurors  returned  by  the  Sheriff  are  either  special  or  common  jurors. 
Special  jurors  were  eriginally  introduced  in  trials  at  bar,  when  the  cauaea 
were  of  too  great  nicety  for  the  discussion  of  ordinary  firediolderB;  or 
where  the  sheriff  was  suspected  of  partiality,  though  not  upon  such  ap- 
'  parent  cause  as  to  warrant  an  exception  to  him.  He  is  in  such  cases  upon 
motion  in  court,  and  a  rule  granted  thereupon,  to  attend  the  prothonotary 
or  other  proper  officer,  with  his  freeholder's  book,  and  the  officer  is  to 
take,  indifferently,  forty-eight  of  the  principal  freeholders,  in  the  presence 
of  the  attorney  on  both  sides,  who  are  each  of  them  to  strike  off  twelve, 
and  the  remaining  twenty-four  are  returned  upon  the  panel. 

A  common  jury  is  one  returned  by  the  sheriff  according  to  the  direc- 
tions of  the  statute  3  Geo.  II.  c  35,  which  appoints  that  the  sheriff  or  of- 
ficer shall  not  return  a  separate  panel  for  every  cause,  as  formeriy,  bat 
one  and  the  same  panel  for  every  cause  to  be  tried  at  the  same  asBizes, 
containing  not  less  than  forty- eight,  nor  more  than  seventy-two  jurors  : 
and  that  thehr  names  being  written  on  tickets,  shall  be  put  into  a  box  or 
glass,  and  when  each  cause  u  called,  twelve  of  these  persons,  whose  names 
shaD  be  first  drawn  out  of  the  box,  shall  be  sworn  upon  the  jury,  unless  ab- 
sent, challenged,  or  excused,  or  unless  a  previous  view  of  the  messuages,  lands, 
or  place  in  question,  shaU  have  been  thought  necessary  by  the  court ;  In 
which  case,  six  or  more  of  the  jurors  returned,  to  be  agreed  on  by  the 
parties,  or  named  by  a  judge  or  other  proper  officer  of  the  court,  shall  be 
appointed  by  special  writ  of  habeas  corpora  or  distringas,  to  have  the  mat- 
ter in  question  shown  to  them  by  two  persons  named  in  thewrit^  and  then 
such  ef  the  jury  as  have  had  the  view,  or  so  many  of  them  as  appear,  shall 
be  sworn  on  the  inquest  previous  to  any  other  jurors. 

As  the  jurors  appear  when  called,  they  shall  be  sworn,  unless  challenged 
by  either  party.  Challenges  are  of  two  sorts,  challenges  to  the  array,  and 
to  the  poUs. 

ChaQenges  to  the  array  are  at  once  an  exeepti<»  t6  the  whole  pand,  in 
which  the  jury  are  arrayed  or  set  in  order  by  the  sheriff  in  his  return,  and 
they  may  be  made  upon  account  of  partiality  or  some  defoult  in  the  sheriff, 
or  his  under  officer  who  arrayed  the  paneL  Also,  though  there  be  no 
personal  objection  against  the  sheriff,  yet  if  he  arrays  the  panel  at  the 
nomination  or  under  the  direction  of  either  party,  this  is  good  cause  of 
challenge  to  the  array.  The  array  by  the  andeot  law  may  abo  be  chal- 
lenged, if  an  alien  be  party  to  the  suit,  and  upon  a  rule  obtained  by  hia 
motion  to  the  court  for  a  jury  de  medietate  linguae,  such  a  one  be  not 
returned  by  the  sheriff  pursuant  to  the  statute  38  Edward  III.  c.  18,  en- 


TRIAL  BY  JURY.  53 

forced  by  8  Henry  YI.  c.  S9,  which  enact  that  when  either  party  is  an 
alien  bom,  the  jury  shall  be  one  half  denizens,  and  the  other  aliens,  for 
the  more  impartial  trial  But  where  both  parties  are  aliens,  no  partiality 
is  to  be  presumed  to  one  more  than  another ;  and  therefore  it  was  resoWed 
soon  after  the  statute  8  Hen.  YI.  that  when  the  issue  is  joined  between  two 
atiens  (unteas  the  plea  be  had  before  the  mayor  of  the  staple,  and  thereby 
subject  to  the  restrictions  of  the  stotute  37  Ed.  III.)  the  jury  shall  be  den- 


ChaUenges  to  the  poDs,  t»  capite,  are  exceptions  to  particular  jurora. 
ChaDenges  to  the  polls  of  the  jury,  (who  are  judges  of  fact,)  are  reduced 
to  four  beads  by  Sir  K  Coke,  propter  honoris  respectuviy  propter  defec- 
tuwi,  propter  affectum,  and  propter  delictum, 

1.  Propter  honoris  respectum;  as  if  a  lord  of  parliament  be  empannel- 
led  on  a  jury,  he  may  be  challenged  by  either  party,  or  he  may  challenge 


9.  Propter  defectum  /  as  if  a  juryman  be  an  alien  bom,  this  is  defect  of 
birth  ;  if  he  be  a  siaTe  or  bondman,  this  is  defect  of  liberty,  and  he  cannot 
be  lAer  et  legalu  homo.  But  the  principal  deficiency  is  defect  of  estate, 
sufficient  to  qualify  him  to  be  a  juror.  This  depends  upon  a  Tariety  of 
sUtutes.  By  the  statute  4  and  5  W.  and  M.  c.  34,  it  was  raised  to  £10 
per  annum  in  England,  and  £6  in  Wales,  of  freehold  lands  or  copyhold^ 
which  IS  the  first  time  that  copyholders  (as  such)  were  admitted  to  serve 
upon  juries  in  any  of  the  king's  courts,  though  they  had  before  been  ad- 
mitted to  serve  in  some  of  the  sheriff's  courts,  by  statutes  1  Ric.  III.  c.  4, 
and  9  Hen.  VII.  c.  13.  And  lastly,  by  statute  3  Geo.  II.  c.  36,  any 
leaseholder  for  the  term  of  five  hundred  years  absolute,  or  for  any  term 
detenninable  upon  life  or  lives,  of  the  clear  yearly  value  of  i^20  per  annum 
over  and  above  the  rent  reserved,  is  qualified  to  serve  upon  juries.  When 
the  jury  is  de  medietate  UnguaSy  f.  e.  one  moiety  of  the  English  tongue  or 
nation,  and  the  other  of  any  foreign  one,  no  want  of  lands  shaU  be  cause 
of  challenge  to  the  alien ;  for  as  he  is  incapable  of  holduig  any,  this  would 
totally  defeat  the  privilege. 

Jurors  may  be  challenged,  propter  affectum,  for  suspicion  of  bias  or  par- 
tiality. This  may  be  either  as  a  principal  challenge,  or  to  the  favour, 
A  principal  challenge  is  such,  where  the  cause  assigned  carries  with  it 
prima  fade  evident  marks  of  suspicion,  either  of  malice  or  favour :  as, 
that  a  juror  is  of  kin  to  either  party  within  the  ninth  degree,  that  he  hath 
been  an  arbitrator  on  either  side,  that  there  is  an  action  depending  between 
bim  and  the  party,  that  he  has  taken  money  for  his  verdict,  tliat  he  has 
formerly  been  a  juror  in  the  same  cause,  that  he  is  the  party's  master,  ser- 
vant, counseQor,  steward,  or  attorney,  or  of  the  same  society  or  corpora- 
tion with  bun ;  all  these  are  principal  causes  of  challenge,  which,  if  true, 
cannot  be  overruled,  for  jurors  must  be  omni  exceptione  majores,     Chal- 


54  TRIAL  BY  JURY. 

leDges  to  the  favour^  or  where  the  party  are  no  principal  challenge,  but 
objects  only  to  some  probable  circumstances  of  suspicion,  as  acquaintance 
and  the  like ;  the  validity  of  which  must  be  left  to  the  detennination  of 
triorty  whose  office  it  is  to  decide  whether  the  juror  be  favourable  or  un- 
favourable. The  triors,  in  case  the  first  man  called  be  challenged,  are 
two  indifferent  persons  named  by  the  court :  and  if  they  try  one  man  and 
find  him  indifferent,  he  shall  be  sworn ;  and  then  he  and  two  triors  shall 
try  the  next,  and  when  another  is  found  indifferent  and  sworn,  the  two 
triors  shall  be  superseded,  and  the  two  first  sworn  on  the  jury  shall  try  the 
rest. 

4.  Challenges  propter  delictum  are  for  some  crime  or  misdemeanor 
that  affects  the  juror's  credit  and  renders  him  infamous.  As  for  a  con- 
viction of  treason,  felony,  perjury,  or  conspiracy ;  or  if  for  some  infamous 
offence  he  hath  received  judgment  of  the  pilloi7,  tumbrel,  or  the  like ;  if 
he  has  been  branded,  whipped,  or  stigmatized ;  or  if  he  be  outlawed  or  ex- 
communicated, or  hath  been  attainted  of  false  verdict,  premunire^  or  for- 
gery. 

Besides  these  challenges,  which  are  exceptions  against  the  fitness  of 
jurors,  and  whereby  they  may  be  excluded  from  serving,  there  are  also 
other  causes  to  be  made  use  of  by  jurors  themselves,  which  are  matter  of 
exemption,  whereby  their  service  is  excused^  and  not  excluded.  As  by 
statute  Westm.  S,  13,  Edw.  1.  c.  38,  sick  and  decrepit  persons,  persons 
not  commorant  in  the  county,  and  men  above  seventy  years  old  ;  and  by  the 
statute  of  7  and  8  W.  III.  c.  33,  infants  under  twenty-one.  This  exemp- 
tion is  also  extended  by  divers  statutes,  customs,  and  charters  to  physicians 
and  other  medical  persons,  counsel,  attornies,  officers  of  the  courts,  and 
the  like ;  all  of  whom  if  empamielled,  must  show  their  special  exemption. 
Clergymen  are  also  usually  excused,  out  of  favour  and  respect  to  their  func- 
tion :  but  if  they  are  seized  of  lands  and  tenements,  they  are  in  strictness 
liable  to  be  empannelled,  in  respect  of  their  lay  fees,  unless  they  be  in  the 
service  of  the  king,  or  some  bishop. 

If  by  means  of  challenges,  or  other  cause,  a  sufficient  number  of  unex- 
ceptionable jurors  doth  not  appear  at  the  trial,  either  party  may  pray  a 
tales.  A  tales  is  a  supply  of  such  men  as  are  summoned  upon  the  first 
panel,  in  order  to  make  up  the  deficiency.  For  this  purpose  a  writ  of 
decern  tales,  octo  tales,  and  the  like,  was  used  to  be  issued  to  the  sheriff  at 
common  law,  and  must  still  be  done  at  a  trial  at  bar,  if  the  jurors  make 
default.  But  at  the  assizes,  or  nisi  prius,  by  virtue  of  the  statutes  35 
Hen.  YIII.  c.  0,  and  other  subsequent  statutes,  the  judge  is  empowered  at 
the  prayer  of  either  party  to  award  a  tales  de  drcumstantthusj  of  persons 
present  in  court,  to  be  joined  to  the  other  jurors  to  try  the  cause,  who 
are  however  liable  to  the  same  challenges  as  the  principal  jurors. 

When  a  sufficient  number  of  persons  empannelled  or  tales-men  appear. 
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th^  are  then  aeparately  sworn  wdl  and  truly  to  try  the  isBoe  between  the 
parties  and  a  true  verdict  to  give  according  to  the  eiridence,  and  hence 
tbey  are  doiominated  the  jury,  juratay  9aid  jurors j  bc  juraiores. 

The  juxy  are  now  ready  to  hear  the  merits ;  and  to  fix  their  attention 
the  doser  to  the  facts  which  they  are  empannelled  and  sworn  to  try,  the 
Readings  are  opened  to  them  by  counsel  on  that  side  which  holds  the  affir- 
matiYe  of  the  question  at  issue.  The  opening  counsel  briefly  bforms  them 
what  has  been  transacted,  in  the  court  above ;  the  parties^  the  nature  of  the 
action,  the  declaration,  the  i^ea,  replication,  and  other  proceedings,  and 
lastly,  upon  what  point  the  issue  is  joined,  which  u  there  sent  down  to  be 
determined.  The  nature  of  the  case,  and  the  eridence  intended  to  be  pro- 
duced, are  next  laid  before  them  by  counsel  also  on  the  same  side ;  and, 
wbon  their  evidence  is  gone  through,  the  advocate  on  the  other  side  opens 
the  adverse  case,  and  supports  it  by  evidence,  and  then  the  party  which 
began  is  heard  by  way  of  reply. 

Endenoe  signifies  that  which  demonstrates,  makes  clear,  or  ascertains 
the  truth  of  the  veiy  fact  or  spirit  in  issue,  either  on  the  one  side  or  on 
the  othor,  and  no  evidence  ought  to  be  admitted  to  any  other  point 

A  gam,  evidence  m  the  trial  by  jury  is  of  two  kinds,  either  that  which 
is  given  in  proof,  or  that  which  the  jury  may  receive  by  their  own  private 
knowledge.  The  former  or  proofs  (to  which  in  common  speech  the  name 
of  evidence  is  usually  confined,)  are  either  written,  .or  paroly  that  b,  by 
word  of  mouth.  Written  proofe,  or  evidence,  are,  1,  records,  and  9,  an- 
cient deeds  of  thirty  years'  standing,  which  prove  themselves :  but  3,  modern 
deeds,  and  4,  other  writings  must  be  attested  and  verified  hy  parol  evidence 
of  witnesses.  And  the  one  general  role  that  runs  through  all  the  doctrine 
of  trials  is  this,  that  the  best  evidence  the  nature  of  the  case  will  admit  of 
ibaB  always  be  required,  if  possible  to  be  had  ;  but  if  not  possible,  then 
the  best  evidence  that  can  be  had  shall  be  allowed.  For  if  it  be  found 
that  there  is  any  better  evidence  existing  than  is  produced,  the  very  fact 
of  not  producing  it,  is  a  presumption  that  it  would  have  detected  some 
falsehood  that  al  present  is  concealed. 

With  regard  to  parol  evidence,  or  witnesses j  it  must  first  be  remembered, 
that  there  is  a  process  to  bring  them  in  by  writ  of  subpoena  ad  testificandum^ 
which  commands  them,  laying  aside  all  pretences  and  excuses,  to  appear 
at  the  trial,  on  pain  of  £100,  to  be  forfeited  to  the  king;  to  which  the 
statute  5  Eliz.  c  9,  has  added  a  penalty  of  £10  to  the  party  aggrieved 
and  damages  equivalent  to  the  loss  sustained  by  want  of  his  evidence.  But 
no  witness,  unless  his  reasonable  expenses  be  tendered  him,  is  bound  to 
appear  at  all,  nor,  if  he  appears,  is  he  bound  to  give  evidence  till  such 
charges  are  actually  paid  him,  except  he  resides  withm  the  bills  of  mortal- 
ity, and  is  summoned  to  give  evidence  within  the  same. 

An  witnesses,  of  whatever  religbn  or  country,  that  have  the  use  of 
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their  reason,  are  lobe  received  and  examined,  exeeptsudi  as  are  infamous^ 
or  such  as  are  inieresied  in  the  event  of  the  cause.  AU  others  are  compe- 
tent  witnesses ;  though  the  jury  from  other  circumstances  will  judge  of 
their  credtbiUty.  Infamous  persons  are  such  as  may  be  challenged  as  jurors  , 
propter  delictum ;  and,  therefore,  shall  be  admitted  to  give  evidence  to  in- 
form that  jury,  with  whom  they  were  too  scandalous  to  associate.  Inter- 
ested witnesses  may  be  examined  upon  a  voir  dire^  if  suspected  to  be  se- 
cretly concerned  in  the  event,  or  their  interest  may  be  proved  in  court- 
Which  last  is  the  only  method  of  supporting  an  objection  to  the  former  claas  ; 
for  no  man  is  to  be  examined  to  prove  his  own  infamy.  And  no  counsel, 
attorney,  or  other  person  entrusted  with  the  secrets  of  the  cause  by  the 
party  himself,  shall  be  compelled,  or  perhaps  allowed,  to  give  evidence  of 
such  conversation,  or  matters  of  privacy,  as  came  to  his  knowledge  by  virtue 
of  such  trust  and  confidence,  but  he  may  be  examined  as  to  mere  matters 
of  fact,  as  ihe  execution  of  a  deed  or  the  like,  which  might  have  come  to 
his  knowledge  without  being  entrusted  in  the  cause. 

The  oath  administered  to  the  witness  is  not  only  that  which  he  deposes 
shall  be  true,  but  that  he  shall  also  depose  the  whole  truth  ;  so  that  he  is 
not  to  conceal  any  part  of  what  he  knows,  whether  interrogated  particularly 
as  to  the  point  or  not  And  aQ  this  evidence  is  to  be  given  in  open  court, 
in  the  presence  of  the  parties,  their  attornies,  the  counsel,  and  all  bystand- 
ers, and  before  the  judge  and  jury  ;  each  party  having  liberty  to  except 
to  its  competency,  which  exceptions  are  publicly  stated,  and  by  the  judge 
are  openly  and  publicly  allowed  or  disallowed,  in  the  face  of  the  country  ; 
which  must  curb  any  secret  bias  or  partiality  that  might  arise  in  his  own 
breast.  And  if,  either  in  his  directions  or  decisions,  he  mis-states  the  law  by 
ignorance,  inadvertence,  or  design,  the  counsel  on  either  side  may  require 
him  publicly  to  seal  a  bill  of  exceptions^  stating  the  point  wherein  he  is  sup- 
posed to  err ;  and  this  he  b  obliged  to  seal  by  statute  Westm.  8.  13,  Edw. 
I.  c.  31,  or  if  he  refuses  to  do  so,  the  party  may  have  a  compulsatory  writ 
against  him,  commanding  him  to  seal  it,  if  the  fact  alleged  be  truly  stated  : 
and  if  he  returns  that  the  fact  is  untruly  stated,  when  the  case  is  otherwise,  an 
action  will  lie  against  him  for  making  a  false  return.  This  bill  of  excep- 
tions is  in  the  nature  of  an  appeal ;  examinable,  not  in  the  court  out  of 
which  the  record  issues,  for  the  trial  at  nisi  prius^  but  in  the  next  inune- 
diate  superior  court  upon  a  writ  of  error,  after  judgment  given  in  the 
court  below.  But  a  demurrer  to  evidence  shall  be  determined  by  the  court, 
out  of  which  the  record  is  sent  This  happens  where  a  record  or  other  matter 
is  produced  in  evidence,  concerning  the  legal  consequences  of  which  there 
arises  a  doubt  in  law  ;  in  which  case  the  adverse  party  may  if  he  pleases 
demur  to  the  whole  evidence  ;  which  admits  the  truth  of  every  fact  that  has 
been  alleged,  but  denies  the  sufficiency  of  aU  of  them  in  point  of  law,  to 
maintain  or  overthrow  the  issue  which  draws  the  question  of  law  from  the 
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cogniouiee  of  the  jury,  to  be  decided  hj  ihe  coart.  But  neither  these  de- 
murren  to  evidence,  nor  the  biOs  of  exceptions,  are  at  present  so  much  in 
use  as  formerly,  since  the  more  frequent  extension  of  the  discretionary 
powers  of  the  court  in  granting  a  new  trial,  which  is  now  rery  conunonly 
had  for  the  misdirection  of  the  judge  at  nisi  prius. 

When  the  eridence  is  gone  through  on  both  sides,  the  judge,  in  the  pre* 
senoe  of  the  parties,  the  counsel,  and  all  others,  sums  up  the  whole  to  the 
jury ;  with  such  remarks  as  he  thinks  necessary  for  their  direction,  and 
giving  them  his  opinion  b  matters  of  law  arising  upon  that  evidence. 

The  jury  after  the  evidence  is  summed  up,  unless  the  case  be  very  dear, 
vdthdraw  from  the  bar  to  consider  of  their  verdict,  and,  in  order  to  avoid 
intemperance  and  causeless  delay,  are  to  be  kept  without  meat,  drink,  fire, 
or  candle,  unless  by  permission  of  the  judge,  till  they  are  all  unanimously 
agreed.  If  the  jury  eat  or  drink  at  aD,  or  have  any  eatables  about  them, 
without  consent  of  the  court,  and  before  verdict,  it  is  fineable ;  and  if  they 
do  so  at  his  charge  for  whom  they  afterwards  find,  it  will  set  aside  the  ver- 
dict. Also  if  they  speak  with  either  of  the  parties  or  their  agents,  after 
they  are  gone  from  the  bar,  or  if  they  receive  any  fresh  evidence  in  private, 
or  if  to  prevent  disputes  they  cast  lots  for  whom  they  shall  find  ;  any  of 
these  circumstances  will  utterly  vitiate  the  verdkt 

A  verdict  (vert  dictum)  j  is  either  privy  or  public j  but  the  only  effectual 
and  legal  verdict  is  the  public  verdict,  in  which  they  openly  declare  to  have 
Ibund  the  issue  for  the  j^aintiff  or  for  the  defendant ;  and  if  for  the  plaintiff, 
they  asBesB  the  damages  also  sustained  by  the  {daintiff,  in  consequence  of 
the  injury  upon  which  the  action  is  brought. 

Sometimes,  if  there  arises  in  the  case  any  difficult  matter  of  law,  the 
jury,  for  the  sake  of  better  informatk>n,  and  to  avoid  the  danger  of  having 
their  verdict  attainted,  wiU  find  a  special  verdict,  which  is  grounded  on  the 
statute,  Westm.  9,  13  Edw.  I.  c  30.  And  herein  they  state  the  naked 
tos,  as  they  find  them  to  be  proved,  and  pray  the  advice  of  the  court 
thereon  ;  concluding  conditiooally,  that  if  upon  the  whole  matter  the  court 
shafi  be  of  opinion  that  the  pbuntiff  had  cause  of  action,  they  then  find  for 
the  plaintiff ;  if  otherwise,  then  for  the  defendant.  This  is  entered  at  length 
on  the  record,  and  afterwards  argued  and  determined  in  the  court  at  West- 
Buoiter,  whence  the  issue  came  to  be  tried. 

Another  method  of  finding  a  species  of  special  verdict,  is  when  the  juiy 
find  a  verdkt  generally  for  the  plaintiff,  but  subject  nevertheless  to  the 
qnnon  of  the  judge  or  the  court  above,  on  a  special  case,  stated  by  the 
eounsd  on  both  sides  with  regard  to  a  matter  of  law ;  but  the  jury  may, 
if  they  think  proper,  take  upon  themsdves  to  determine  at  then*  own  hazard, 
the  eofflpticated  question  of  fact  and  kw ;  and,  without  ^ther  special  verdict 
or  qwdal  case,  may  find  a  verdkst  absolutely  either  for  the  plaintiff  or  de- 
fendant. 

H 
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When  the  jury  have  delivered  in  their  verdict,  and  it  is  recorded  in 
court,  they  are  then  discharged.* 


TREASON. 

Treason,  according  to  lord  Coke,  is  derived  from  /raAtV,  signifying  to 
betray ;  and  irahison^  by  contraction  treason,  is  the  betraybg  itself. 

Wh^  treason  is  spoken  of,  it  is  generally  understood  to  be  high  treason, 
unless  petit-treason  be  specially  named.  Any  justice  of  the  peace  may, 
either  upon  his  own  knowledge  or  the  complaint  of  others,  cause  any  per- 
son to  be  apprehended  for  any  such  ofTence.  And  such  justice  may  take 
the  examination  of  the  person  apprehended,  and  the  information  of  all 
those  who  can  give  any  material  evidence  against  him,  and  put  the  same  in 
writing ;  and  also  bind  over  such  who  are  able  to  give  any  such  evidence 
to  the  king's  bench,  or  gaol  delivery,  and  certify  his  proceedings  to  such 
court. 

No  justice  of  the  peace  can  accept  of  bail  for  a  person  commited  for 
high  treason,  and  he  is  required  immediately  to  transmit  an  account  of  a 
traitor's  examination  to  the  Secretary  of  State  for  the  Home  Depart- 
ment 

Lord  Hales  calls  the  statute  of  95  Edward  III.  c.  3,  which  defines  trea- 
son, a  sacred  act ;  lord  Coke  calls  it  an  excellent  act,  and  both  the  king 
and  parliament  who  made  it,  blessed -y  which  act  settled  and  defined  all 
treasons  which  before  had  been  uncertain.  It  was  again  by  I  Mar.  c.  1, 
reinforced  and  made  the  only  standard  of  treason,  and  all  other  statutes 
between  85  Ed.  III.  and  1  Mar.,  which  made  many  ofTences  high  or  petit* 
treason  or  misprision  of  treason,  were  abrogated ;  so  that  no  offence  is  to 
be  esteemed  high  treason,  unless  it  be  declared  to  be  such  by  the  statute  of 
25  Edward  III.,  or  made  such  by  some  statute  since  the  1  Mary. 

The  statute  of  95  Edward  III.  above  alluded  to,  is  as  follows  : — 

*^  Whereas  divers  opinions  have  been  before  this  time,  in  what  case  trea- 
son shall  be  laid,  and  in  what  not ;  the  king,  at  the  request  of  the  lords 
and  commons,  hath  made  a  declaration  in  the  manner  as  hereafter  follow- 
etb,  that  is  to  say,  when  a  man  doth  compass  or  imagine  the  death  of  our 
lord  the  king,  or  of  our  lady  his  queen,  or  of  their  eldest  son  and  heir,  or 
if  a  man  do  violate  the  king's  companion,  (that  is  his  wife,)  or  the  king's 
eldest  daughter  unmarried,  or  the  wife  of  the  king's  eldest  son  and  heir,  or 
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if  a  mao  do  levy  war  against  our  lord  the  long  in  hia  reahn^  or  be  adherent 
to  the  king's  enemies  in  his  realm,  giving  to  them  aid  and  comfort  in  the 
reahn,  or  elsewhere  ;  and,  therefore,  be  probably  attainted  of  open  deed,  by 
the  people  of  their  condition.  And  if  a  man  counterfeit  the  king's  great 
or  privy  seal,  or  his  money,  and  if  a  man  bring  false  money  into  the  realm, 
oounterfrit  to  the  money  of  England,  knowing  the  money  to  be  Dalse,  and 
and  if  a  man  slay  the  chancellor,  treasurer,  or  the  king's  justices  of  the  one 
bench  or  the  other,  justices  in  eyre,  or  justices  of  assize,  and  all  other 
jnstices  assigned  to  hear  and  determine  being  in  their  places,  doing  their 
offices.*' 

Lord  Hale  calls  the  statute  of  the  1  Mar.  sess.  1.  c.  i,  another  excellent 
law,  and  which  he  says  at  one  blow  laid  flat  all  the  numerous  treason  at  any 
time  enacted  since  Edward  IIL  *^  No  act,  deed,  or  offence,  being  by  act 
of  pariiament  made  treason,  by  words  or  writing,  ciphering,  deeds,  or 
otherwise  whatsoTer,  shall  be  adjudged  to  be  treason,  but  only  such  as  be 
declared  by  the  said  statute  of  the  S5  Ed.  III." 

It  is  the  opinion  of  lord  Coke,  that  bare  words  are  not  a  sufllcient 
OTert  act,  or  open  deed,  whereby  to  convict  a  person  of  treason,  but  that 
they  are  only  misprision  of  treason.  Lord  Hale  also  says,  that  words,  un- 
less expressed  in  writing,  are  not  regulariy  an  overt  act  But  Mr  Hawkins 
aignes  the  contraiy,  and  amongst  other  reasons  for  his  opinion,  he  ob- 
serves, that  to  charge  a  man  with  speaking  treason,  is  unquestionably  action- 
able, which  could  not  be,  if  no  words  could  amount  to  treason  :  also  that 
in  case  of  felony,  he  who  by  command  or  persuasion,  induces  another  to 
eommit  fidmiy,  is  an  accessory  in  felony,  so  he  who  does  the  same  in  trea- 
nn,  is  a  principal  traitor,  (there  being  no  accessories  in  treason,  but  all 
being  principals,)  and  yet  such  person  does  not  act,  but  by  words.  And, 
accordingly,  it  has  been  the  constant  practice  since  the  Revolution  of  1688, 
when  a  person  by  treasonable  discouises  has  manifested  a  design  to  murder 
or  depose  the  king,  to  convict  him  on  such  evidence. 

To  counterfeit  the  king's  coin  is  high  treasoa 

Before  the  passing  of  the  Roman  Catholic  relief  bill,  in  1839,  there  were 
many  offences  regarding  the  usurped  jurisdiction  of  the  pope,  made  trea- 
son. By  5  Eliz.  any  person  maintaining  the  authority  of  the  see  of  Rome 
in  this  realm,  incurred  a  praemunire  for  the  first  offence,  and  for  the 
second  the  pams  and  penalties  of  high  treason.  Any  person  practising  to 
absolve  or  withdraw  subjects  from  their  allegiance,  as  also  the  parties  them- 
selves so  absolved  or  withdrawn,  were  all  declared  to  be  guilty  of  high  trea- 
•on.  By  the  13  Eliz.  any  perwn  procuring  or  publishing  a  bull,  or  in- 
itrameot  from  Rome,  was  guilty  of  high  treason,  and  any  one  concealing 
the  same  was  guilty  of  misprision  of  treason. 

By  3  James  I.,  persons  perverting  others,  or  being  perverted  to  popery, 
^«re  guflty  of  high  treason.     All  Jesuits  and  popish  priests  coming  into 
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the  realm,  unless  tbey  conformed,  were  guilty  of  high  treaflon.  These 
laws  and  many  others  are  now  repealed,  and  a  papist  incurs  no  penalty  in 
the  exercise  of  his  religion. 

In  high  treason  there  are  no  accessories,  all  are  principals  ;  and,  there- 
fore, whatever  act  or  consent  will  make  a  man  accessory  to  a  felony  before 
the  fact,  will  make  him  a  principal  in  a  case  of  high  treason. 

By  the  31  Char.  IL/persons  committed  for  high  treason  shall  be  indicted 
the  next  term,  or  next'^assize,  otherwise  they  shall  be  held  to  bail,  unless  it 
appear  to  the  court  upon  oath,  that  the  witnesses  for  the  kmg  could  not 
be  produced  in  that  time  ;  in  such  case,  they  shall  be  indicted  the  second 
term  or  assize,  or  else  discharged.  But,  by  the  7  W«  and  M.,  no  person 
shall  be  prosecuted  for  high  treason,  but  within  three  years  after  the  of- 
fence was  committed,  except  in  the  case  of  designing  to  assassinate  the 
king's  person. 

Persons  impeached  of  high  treason  by  the  house  of  Commons,  whereby 
corruptions  of  blood  shall  be  made,  shall  be  admitted  to  make  their  full 
defence  by  two  counsel,  who  shall  be  assigned  for  that  purpose,  in  like 
manner  as  upon  indictments  and  other  prosecuticms.  They  shall  be  allowed 
to  make  their  defence  by  witnesses  on  oath.  And  they  shall  not  be  attainted 
but  on  the  oath  of  two  witnesses,  either  both  of  them  to  the  same  overt  act, 
or  one  of  them  to  one,  and  the  other  of  them  to  another  overt  act  of  the 
same  treason ;  unless  they  shall  confess,  or  stand  mute,  or  refuse  to  plead ^ 
or  peremptorily  challenge  above  35  of  the  jury. 

The  horrible  judgment  for  high  treason  (except  in  cases  relating  to 
coin,)  is,  that  the  traitor  shall  be  carried  back  to  the  place  from  whence  he 
came,  and  from  thence  be  drawn  to  the  place  of  execution,  and  be  there 
hanged  by  the  neck,  and  cut  down  alive,  his  entrails  taken  out,  and  burnt 
before  his  face,  his  head  cut  off,  his  body  divided  into  four  quarters,  and  his 
head  and  quarters  disposed  of  at  the  king's  pleasure.  A  woman  convicted 
of  treason  is  drawn  and  burnt 

In  the  judgment  of  high  treason,  the  forfeiture  of  lands  and  goods  to 
the  king  is  implied,  likewise  the  loss  of  dower,  and  the  corruption  of  blood. 

Any  connexion  with  the  exiled  royal  family  during  their  lifetime  was 
nigh  treason,  but  after  the  extinction  of  that  royal  but  unfortunate  line, 
no  attainder  for  treason  disinherited  or  prejudiced  any  heir  or  other  person, 
other  than  the  offender  during  his  life. 

Treason  can  only  be  committed  against  the  king ;  there  can  be  none 
against  the  parliament,  for  the  oath  of  allegiance  is  to  the  kmg  akne,  as 
the  only  supreme  governor ;  he  has  no  partners  in  the  supremacy.  If  a 
man  offends  agamst  either  or  both  houses  of  parliament,  he  is  not  guilty 
of  treason,  but  of  a  breach  of  privilege,  and  punished  accordingly  by  im- 
prisonment. 

Petit  Treason. — This  is  also  defined  by  the  famous  statute  of  35  Ed. 
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III.,  before  quoted.  ^<  Moveorer,  there  is  another  manner  of  treason,  when 
a  seirant  slayeth  his  roaster,  ar  a  wife  her  husband ;  or  when  a  man,  secular 
or  religious,  sbiyeth  his  pr^te,  to  whom  he  oweth  faith  and  obedience.'' 

As  before  named,  high  treason  can  only  be  committed  against  the 
kiog^,  petit  treason  is  theref(»e  incurred  against  a  subject  But  no  person 
cao  be  conyicted  but  on  the  oath  of  two  credible  witnesses,  or  on  confession. 
(1.  £d.  YI.)  The  judgment  for  petit  treason  is,  that  he  shall  be  drawn  to 
the  fdaoe  of  execution,  and  there  hanged  by  the  neck  tiU  he  be  dead ;  the 
jadgment  against  a  woman  is,  that  she  shall  be  drawn  to  the  place  of  exe- 
cution and  there  burnt.  The  consequences  of  attainder,  are  forfeiture  of 
lands,  (to  the  l<Hrd  of  the  fee,)  and  of  goods,  loss  of  dower,  and  coiruption 
of  blood.  Although  there  cannot  be  accessories  in  high  treason,  yet  in  pe- 
tit treason  there  may  be  accessaries  both  before  and  after  the  fact. 

MuPBiBiON  OF  Treason. — The  word  misprision  is  derired  from  the 
Frendi  word  mespris^  which  properly  signifies  neglect  or  contempt ;  and 
therefore,  misprision  of  treason,  in  legal  understanding,  signifies,  when  one 
knows  of  any  treason,  though  neither  a  party  in  it,  nor  consenting  to  it, 
yet  conceals  it,  and  does  not  reveal  it  in  convenient  time.  Every  man, 
therefore,  that  knows  of  a  treason,  ought  with  all  speed  to  reveal  it  to  tiie 
Idog,  his  privy  council,  or  other  magistrate.  But  it  appears  that  misprision 
of  petit  treason  is  not  subject  to  the  judgment  of  misprision  of  high  treason, 
but  is  only  punishable  by  fine  and  imprisonment,  as  in  the  case  of  misprision 
of  felony. 

The  judgment  of  mispxisbn  of  treason  is,  to  be  imprisoned  during  life, 
to  forfdt  all  his  goods  for  ever,  and  the  profits  of  his  lands  during  life.  ^ 
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Thb  most  lomuious  statement  of  the  law  with  regard  to  riots,  was  given  by 
lord  chief  justice  Sir  Nicholas  Tindal,  in  a  charge  to  the  grand  jury  at 
Briitol,  on  8d  January,  1833,  at  the  opening  of  the  commissbn  for  the 
tiisi  of  the  rioters  in  thai  city,  and  which  is  here  annexed  ;  as  having  been 
ddivered  solemnly  from  the  judgmentrseat,  it  must  be  considered  as  the 
law  of  the  land. 

Gbntlemen  op  the  qramd  jubt, — ^We  are  assembled  on  the  present 
ooeasion,  by  virtue  of  the  special  commission  of  his  majesty,  for  the  pur- 
pose of  inquiring  into,  hearing,  and  determming  certain  charges  of  no 
ordinary  stamp  and  character,  founded  upon  acts  of  tumultuous  outrage, 

*  Bunis*  Justice.  toL  i. 


68  RIOTS. 

vioknoe,  and  rapine,  whieh  have  recently  taken  plai»  in  this  city.     I  am 
unable  from  any  information  which  has  been  placed  before  me,  to  aasign 
the  cause,  or  to  trace  the  exact  origin  of  these  enormitks  you  are  now 
called  upon  to  inyestigate.     It  appears,  however,  that  a  few  hours  before 
they  were  committed,  a  tumultuary  assemblage  of  the  people  gathered  it- 
self together,  with  an  object,  and  for  a  purpose,  which  no  honest  man,  or 
well-wisher  of  the  laws  of  his  country  can  sufficiently  r^robate, — I 
mean  the  open  and  arowed  purpose  of  treating  with  insult  and  indignity,  if 
not  personal  violence,  a  gentleman  placed  in  a  high  judicial  station,  bearing 
the  authority  of  his  sovereign,  in  the  administration  of  the  criminal  law 
within  this  city,  and  during  part  of  the  very  time,  engaged  in  the  actual 
exercise  of  his  judicial  functiona     It  is  to  be  collected  from  the  depodtions 
which  I  have  seen,  that  the  outrages  which  will  form  the  immediate  subject 
of  your  inquiry,  commenced  at  about  the  time  of  dusk  on  Saturday  eren- 
ing,  the  99th  of  October  last,  and  continued  with  short  intermission,  until 
four  o'clock  on  the  Monday  morning,  when,  after  the  riot  act  had  been 
read,  and  the  persons  assembled,  notwithstanding  the  proclamation,  had  re- 
fused for  more  than  an  hour  to  disperse  themselves,  the  further  progress  of 
the  riot  was  arrested,  and  the  tumult  entirely  suppressed  by  the  vigour 
of  the  military  called  in  to  the  aid  of  the  dvil  magistrate.     It  has  been  well 
said,  that  the  use  of  the  law  consists,  first,  in  preserving  men's  persons 
from  death  and  violence ;  next,  in  securing  to  them  the  free  enjoyment  of 
their  property  ;  and  although  every  simple  act  of  violence,  and  each  indi- 
vidual breach  of  the  law,  tends  to  counteract  and  destroy  this  its  primary 
use  and  object,  yet  do  general  risings  and  tumultuary  meetings  of  the  peo- 
ple, in  a  more  especial  and  particular  manner  produce  this  effect ;  not  oidy 
removing  all  security  both  for  the  person  and  property  of  man,  but,  for  the 
tune,  putting  down  the  law  itself,  and  daring  to  usurp  its  place.     The  law 
of  England  hath  according^,  in  proportion  to  the  danger  which  it  attaches 
to  riotous  and  disorderly  meetings  of  the  people,  made  ample  provision 
for  preventing  such  offences,  and  for  the  prompt  and  effectual  suppression 
of  them  whenever  they  arise;  and  I  think  it  may  not  be  unsuitable  to  the 
present  occasbn,  if  I  proceed  to  call  your  attention,  with  some  degree  of 
detaO,  to  the  various  provisions  of  the  law  for  carrying  that  purpose  into 
effect     In  the  first  place,  by  the  common  law,  every  private  person  may 
lawfully  endeavour,  of  hu  own  authority,  and  without  any  warrant  or  sanc- 
tion of  the  magistrate,  to  suppress  a  riot  by  every  means  in  his  power. 
He  may  disperse,  or  assist  in  dispersfaig,  those  who  are  assembled ;  he  may 
stay  those  who  are  engaged  in  it  from  executing,  their  purpose ;  he  may 
stop  and  prevent  others  whom  he  shall  see  coming  up,  from  joining  the 
rest ;  and  not  only  has  he  the  authority,  but  it  is  his  bounden  duty  as  a 
good  subject  of  the  king,  to  perform  this  to  the  utmost  of  his  ability.     If 
the  riot  be  general  and  dangerous,  he  may  arm  himself  against  the  evil 
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doen  to  keep  the  peace.  Sach  was  the  opinion  of  all  the  judges  in  the 
time  of  Queen  Elizabeth,  in  a  case  called  *^  The  Case  of  Arms,"  (Pop- 
ham's  Rep.  121) — ^although  the  judges  add,  *^  that  it  would  be  more  dis- 
creet for  erery  one  in  such  a  case  to  attend  and  be  assistant  to  the  justices, 
sheriflb,  or  other  ministers  of  the  king  in  doing  this."  It  would  undoubt- 
edlj  be  more  advisable  so  to  do,  for  the  presence  and  authority  of  the  ma- 
gistrate would  restrain  the  proceeding  to  such  extremities  until  the  danger 
was  sofficimitly  immediate,  or  until  some  felony  was  either  committed,  or 
could  not  be  prevented  without  recourse  to  arms,  and  at  all  events  the  as- 
sistance given  by  men  who  act  in  subordination  and  concert  with  the  civil 
magistrate,  will  be  more  effectual  to  attain  the  object  proposed,  than  any 
efforts,  however  well  intended,  of  separate  and  disunited  individuals.  But 
if  the  occasion  demands  immediate  action,  and  no  opportunity  is  given  for 
procuring  the  advice  or  sanction  of  the  magistrate,  it  is  the  duty  of  every 
subject  to  act  for  himself,  and  upon  his  own  responsibility,  in  suppressing 
a  riotous  and  tumultuous  assembly ;  and  he  may  be  assured  that  whatever 
18  honestly  done  by  him  in  the  execution  of  that  object,  will  be  supported 
and  justified  by  the  common  law ;  and  whilst  I  am  stating  the  obligation 
imposed  by  the  law  on  every  subject  of  the  realm,  I  wish  to  observe  that 
t&e  law  acknowledges  no  distinction  in  this  respect  between  the  soldier  and 
the  private  individnaL  The  soldier  is  still  a  citizen,  lying  under  the  same 
obligation,  and  invested  with  the  same  authority  to  preserve  the  peace  of 
the  king,  as  any  other  subject.  If  the  one  is  bound  to  attend  the  call  of 
the  civil  magistrate,  so  also  is  the  other ;  if  the  one  may  interfere  for  that 
purpose,  when  the  occasion  demands  it,  without  the  requisition  of  the  ma- 
gistrate, 80  may  the  other  too ;  if  the  one  may  employ  arms  for  that  pur- 
pose, when  arms  are  necessary,  the  soldier  may  do  the  same.  Undoubt- 
edly the  same  exercise  of  discretion  which  requires  the  private  subject  to 
set  in  subordination  to,  and  in  aid  of,  the  magistrate,  rather  than  upon  his 
own  authority,  before  recourse  is  had  to  arms,  ought  to  operate  in  a  still 
stronger  degree  with  a  military  force.  But  when  the  danger  is  pressing 
and  inunediate,  where  a  felony  has  actually  been  committed,  or  cannot 
otherwise  be  prevented,  and  from  the  circumstances  of  the  case,  no  oppor- 
tanity  is  offered  of  obtaining  a  requisition  from  the  proper  authorities,  the 
military  subjects  of  the  king,  like  his  civil  subjects,  not  only  may,  but  are 
boand  to  do  then:  utmost,  of  their  own  authority,  to  prevent  the  perpetra- 
tion of  outrage,  to  put  down  riot  and  tumult,  and  to  preserve  the  lives  and 
property  of  the  people.  Still  further,  by  the  common  law,  not  only  is 
esch  private  subject  bound  to  exert  himsdf  to  the  utmost,  but  every  she:*iff, 
constable,  and  other  peace-officer  is  called  upon  to  do  all  that  in  them  lies 
for  the  suppression  of  riot,  and  each  has  authority  to  command  all  other 
subjects  of  ibe  king  to  assist  them  in  that  undertaking.  By  an  early  sta- 
tute which  k  still  in  force,  (the  13th  Henry  IV.  c.  7.)  *^  Any  two  justices. 
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together  ^th  the  sheriffy  or  under-sheriff  of  the  county,  shall  come  with  the 
power  of  the  county,  if  need  be,  to  arrest  any  rioters,  and  shall  arrest  them ; 
and  they  hare  power  to  record  that  whidi  they  see  done  in  their  presence 
against  the  law,  by  which  record  the  offenders  shall  be  convicted,  and  may 
afterwards  be  brought  to  punishment."  And  here  I  mu||  distinctly  ob- 
serye,  that  it  is  not  left  to  the  choice  or  the  will  of  the  subject,  as  some 
baye  erroneously  supposed,  to  attend  or  not,  the  call  of  the  magistrate  as 
they  think  proper  ;  but  every  man  is  bound  when  called  upon^  under  pain 
of  fine  and  imprisonment,  to  yield  a  ready  and  implicit  obedience  to  the 
call  of  the  magistrate,  and  to  do  his  utmost  in  assisting  him  to  suppress 
any  tumultuous  assemUy.  For  in  the  succeeding  reign,  another  statute 
was  passed,  which  enacts,  <^  That  the  king's  liege  people,  being  sufficient 
to  travel,  shall  be  assistant  to  the  justices,  sheriffi,  and  other  officers  upon 
reasonable  warning,  to  ride  with  them  in  aid,  to  resist  such  riots,  routs, 
and  assemblies,  on  pain  of  imprisonment,  and  to  make  fine  and  ransom  to 
the  king."  In  the  explanation  of  which  statute,  Dalton,  an  eariy  writer  of 
considerable  authority,  declares  that  the  justices  and  sheriff  may  eommaod, 
and  ought  to  hare  the  aid  and  attendance  of  all  knights,  gentlemen,  yeo- 
men, husbandmen,  labourers,  tradesmen,  servants,  and  apprentices,  and  of  aD 
other  persons  being  above  the  age  of  fifteen  years,  and  able  to  travd.  In 
later  times,  the  course  had  been  for  the  magistrates  on  occasions  of  actual 
riot  and  confusion,  to  call  in  the  aid  of  such  persons  as  he  thinks  necessary, 
and  to  swear  them  as  special  constables;  and  in  order  to  prevent  any 
doubt,  if  doubt  could  exist,  as  to  his  power  to  command  their  assistance  by 
way  of  precaution,  a  recent  statute,  1  Geo.  IV.  c  37,  has  invested  faim 
with  that  power,  in  direct  and  express  terms,  when  riot  and  felony  is  only 
likely  to  take  place,  or  may  reasonably  be  apprehended.  Again,  that  this 
call  of  the  magistrates  is  compulsatory,  and  not  left  to  the  choice  of  the 
party  to  obey  or  not,  appears  from  the  express  enactment  in  that  act — that 
if  he  disobeys,  unless  legally  exempted,  he  is  liable  to  the  same  fines,  p^i- 
alties,  and  punishments  as  persons  refusing  to  take  upon  them  the  office 
of  constable,  were  by  law  subject  to.  But  the  most  important  provision 
of  the  law  for  the  suppression  of  riots  is  to  be  found  in  the  statute  1  Geo. 
I.  sect.  S,  c.  5,  by  which  it  is  enacted,  that  if  any  persons,  to  the  number 
of  twelve  or  more,  being  unlawfully,  riotously,  and  tumultuously  assembled 
together,  to  the  disturbance  of  the  public  peace,  and  being  required  or 
commanded  by  any  one  or  more  justice  or  justices,  or  by  the  sheriff,  &CLy 
by  proclamation  to  be  made  in  the  king's  name,  and  in  the  form  stated  in 
act,  to  disperse  themselves,  and  peaceably  to  depart  to  their  habitations,  or 
to  thw  lawful  business,  shall,  to  the  number  of  twelve  or  more,  rotwith- 
standing  such  proclamation,  unlawfully,  riotously,  and  tumultuously  re- 
main or  continue  together  for  the  space  of  one  hour  after  such  command 
or  request,  made  by  proclamation,  then  such  continuing  together  shall  be 
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adjudged  felony,  and  the  offenden  shall  suffer  death  as  felons.  Such  are 
the  different  provisions  of  the  law  of  England  for  the  putting  down  of 
tumultuary  meetings ;  and  it  is  not  too  much  to  affiim,  that  if  the  nfeans 
provided  hy  the  law  are  promptly  and  judidoudy  enforced  by  the  magis- 
trate,  and  honestly  seconded  by  the  co-operation  of  his  feOow  subjects, 
very  few  and  rare  would  be  the  instances  in  which  tumultuous  assemblages 
of  the  people  would  be  able  to  hold  defiance  to  the  law.  Before  I  proceed 
to  the  consideration  of  the  cases  in  the  calendar,  let  me  impress  on  the  at^ 
tention  of  all  those  who  from  idleness,  curiosity,  or  mere  thoughtlessness, 
suffer  th^Bsdves  to  form  part  of  a  riotous  or  disorderly  meetmg,  that  they 
subject  themselTes  unconsciously  to  the  danger  of  a  punishment  for  crimes 
which  they  never  contemplated ;  for  where  many  are  collected  together  in 
the  prosecution  of  an  illegal  object,  it  is  often  impossible  to  discriminate 
between  the  active  and  the  unoffending  part  of  the  mob ;  it  requires  evi- 
dence on  the  part  of  the  accused,  which  they  may  not  be  able  to  produce, 
iu  order  to  defend  themselves  against  the  charge  of  participation  in  the 
guilt  of  others.  The  only  safe  course  for  the  peaceable  and  well-disposed 
on  an  occasions  of  popular  tumult  is  this — to  lend  their  ready  aid  to  assist 
the  magistrates  in  suppressing  it,  or  at  all  events  forthwith  to  separate 
themsdves  from  the  others.  One  class  of  cases  likely  to  come  before  you 
wiQ  be  founded  upon  the  statute  7  and  8  Geo.  IV.  c.  30,  s.  8,  by  which  it 
is  enacted,  that  ''  if  any  person  riotously  and  tumultuously  assemble  to- 
gether to  the  disturbance  of  the  public  peace,  shall  unlawfully  and  with 
force  demolish,  pull  down,  or  destroy,  or  begin  to  demolish,  pull  down,  or 
destroy  any  house,  stable,  coachhouse,  outhouse,  warehouse,  office,  shop, 
miD,  &c^  every  such  offender  is  guilty  of  felony,  and  being  convicted  there^ 
o(  shall  suffer  death  as  a  felon."  In  cases  of  this  description,  you  wiU  con- 
sider whether  the  individual  charged  was  one  of  the  persons  constituting  a 
riotous  assemblage  which  was  effecting  the  destruction  of  the  building.  If 
he  formed  a  part  of  such  riotous  assembly  at  the  time  the  act  of  demoli- 
tion began,  or  if  he  joined  such  riotous  assembly,  so  as  to  co-operate  with 
them  whilst  the  act  of  demolition  was  going  on,  and  before  it  was  com- 
pleted, in  either  case  he  comes  within  the  description  of  the  offence,  and 
within  the  penalties  imposed  by  the  act,  although  he  may  not  have  been  a 
person  who  actually  assisted  by  his  own  hand  in  the  demolition  of  the  build- 
ing. But  the  more  numerous  class  of  cases  seems  to  be,  that  which  is 
founded  on  the  second  section  of  the  same  statute,  by  which  it  is  enacted, 
**  that  if  any  person  shaU  unlawfully  and  maliciously  set  fire  to  any  house 
or  other  building  mentioned  above,  whether  the  same  shall  be  in  possession 
of  the  offender,  or  in  that  of  any  other  person,  with  intent  thereby  to  in- 
jure or  defraud  any  person,  every  such  offender  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  suffer  death  as  a  felon."  In  this  offence, 
you  will  perceive  it  is  no  constituent  part  of  the  description  in  the  statute, 

I 


66  RIOTS. 

that  the  psrty  charged  shoald  fonn  one  of  a  tumultuonfl  or  riotous  as- 
semUage  for  the  disturbance  of  the  piblic  peace :  it  is  an  offence  that  may 
be  committed  by  a  single  individual.     If  by  his  word  or  gesture  he  incited 
others  to  commit  the  fdony ;  or  if  he  was  so  near  to  the  spot  at  the  time 
that  he  by  his  presence  wilfully  aided  and  assisted  them  in  the  perpetration 
of  the  crime,  in  either  of  these  cases  the.  felony  is  complete,  without  any 
actual  manual  share  in  its  commission ;  and  where  the  statute  directs  that, 
to  complete  the  offence,  it  must  have  been  done  with  intent  to  injure  or 
defraud  any  person,  there  is  no  occasion  that  any  malice  or  ill-will  should  sub- 
sist against  the  person  whose  property  is  so  destroyed.    It  is  a  malicious  act  in 
contemplation  of  law,  when  a  man  wilfully  does  what  is  illegal,  and  which, 
in  its  necessary  consequence,  must  injure  his  neighbour;  and  it  is  neces- 
sary to  observe  that  the  setting  fire  to  another's  house,  whether  the  owner 
be  a  stranger  to  the  prisoner,  or  a  person  against  whom  he  had  a  former 
grudge,  must  be  equally  injurious  to  him.     Nor  will  it  be  necessary  to 
prove  that  the  house  which  forms  the  subject  of  the  indictment,  in  any  par- 
ticular case,  was  that  which  was  actually  set  on  fire  by  the  prisoner.     It 
will  be  suflicient  to  constitute  the  offence,  if  he  is  shown  to  have  feloniously 
set  on  fire  another  house,  from  which  the  fiames  communicated  to  the  rest. 
No  man  can  shelter  himself  from  punishment  on  the  ground  that  the  mis- 
chief which  he  committed  was  wider  in  its  consequences  than  he  originally 
intended.     Another  class  of  offenders  will  be  that  of  persons  who  stand 
charged  with  acts  of  plunder  and  theft ;  and  these  may  come  before  you, 
either  aggravated  by  the  circumstance  of  violence,  or  threats  to  the  person 
of  the  owner,  or  with  the  circumstance  of  a  breaking  into  his  dwelling- 
house,  or  stealing  the  property  thereout  when  the  house  was  already  broken 
open.     In  both  which  cases  the  offence  is  considered  of  a  more  aggravated 
nature,  and  the  measure  of  punishment  is  consequently  more  severe  ;  and 
the  facts  may  assume  the  shape  of  a  simple  larceny  of  the  goods  of  another. 
In  all  of  which  cases,  as  in  the  case  of  arson  before  adverted  to,  all  who 
are  present,  assenting  to,  and  co-operating  in  the  act,  are,  in  point  of  law, 
principal  offenders.     The  only  other  observation  I  would  suggest  is  this 
— ^that  where  property  which  has  been  stolen  is  found  in  the  possession  of 
any  person  recently  after  the  theft  is  committed,  unless  circumstances  appear 
to  rebut  such  presumption,  he  may  be  presumed  guilty  of  the  theft,  until 
he  can  explain  or  prove  his  innocent  possession  of  the  property.      Upon 
the  subject  of  a  very  numerous  class  of  cases  relating  to  the  receiving  of 
stolen  property,  with  the  guilty  knowledge  that  it  has  been  stolen,  I  hold 
it  to  be  unnecessary  to  offer  you  any  observation  whatever.     There  is, 
however,  one  case  which  stands  in  a  different  situation  from  the  rest,  and 
to  which  it  may  be  proper  that  I  should  call  your  particular  attention.      I 
mean  the  case  of  one  Lewis,  who  was  at  large  upon  his  recognisance,  but 
who  has  surrendered  since,  and  who  stands  charged  upon  an  inquest  befor«» 
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the  ooronery  with  the  offence  of  manslaughier.  in  tbooting  a  boj  of  the 
name  of  Morris.  It  appears  from  the  depositions  before  the  coroner,  that 
Lewis  was  acting  in  aid  of  the  civil  authorities,  in  assisting  to  dear  the 
streets,  after  prodamation  had  been  regularly  made,  requiring  the  rioters 
to  disperse  themselves,  and  after  they  had  continued  together  for  more 
than  an  hour  from  the  time  of  making  the  proclamation.  It  appears  also, 
bj  the  testimony  of  the  witnesses,  that  the  pistol  was  not  aimed  at  the  boy 
who  was  unfortunately  strvmk  by  the  ball  The  nature,  however,  of  the 
offence  conunitted  by  Lewis  wiU  not  depend  so  much  upon  that  fact,  as 
upon  the  circumstances  under  which  the  pistol  was  originally  discharged. 
If  die  firing  of  the  pistol  by  Lewis  was  a  rash  act,  uncalled  for  by  the  oc- 
casion, or  if  it  was  discharged  negligently  and  carelessly,  the  offence 
would  amount  to  manslaughter  ;  but  if  it  was  discharged  in  the  fair  and 
honest  execution  of  his  duty,  in  endeavouring  to  disperse  the  mob,  by  rea- 
son of  their  resisting,  the  act  of  firing  the  pistol  was  then  an  act  justified 
by  the  occasion,  under  the  riot  act  before  referred  to,  and  the  killing  of  the 
boy  would  then  amount  to  acddental  death  only,  and  not  to  the  offence  of 
mansiaugfater. — Mr  Lewis  was  acquitted. 

Suppression  of  Riots  bt  Military  Interference. — It  is  said, 
that  ^^  in  the  year  1 780,  the  law  respecting  the  suppression  of  riots  was  so 
little  unda:stood,  that  a  great  deal  of  mischief  was  effected,  which  might 
otherwise  have  been  prevented,"*  and  **  that  in  the  absence  of  magistrates, 
even  soldiers  stood  inactive,  with  arms  in  their  hands,  while  the  greatest 
atrocities  were  committed  before  them.'-'  Since  that  period  there  have  been 
many  occasions  on  which  it  has  been  indispensably  necessary  to  bring  this 
law  into  force,  and  to  explain  its  provisions  ;  particularly  at  the  trials  of 
the  Bristol  rioters,  when  it  was  expounded  at  considerable  length  by  the 
present  Chief  Justice  of  the  Common  Pleas.  His  lordship  took  that  op- 
portunity of  commenting  upon  the  duties  imposed  by  this  law  upon  soldiers. 
The  surprise  which  was  expressed  in  different  parts  of  the  country  at  the 
doctrine  which  he  laid  down,  proved  the  existence  of  a  general  mis-appre- 
hension upon  the  subject ;  and  we  are  led  to  suspect,  from  the  language 
whidl  at  that  time  was  commonly  used,  that  the  grounds  upon  which  the 
interference  of  a  military  force  is  accounted  legal,  and  the  duties  to  be 
performed  and  the  liabilities  to  be  mcurred  by  soldiers,  still  stand  in  need 
of  explanation.  (See  preceding  article.) 

There  exists,  however,  so  close  a  resemblance  between  the  duties  of  a 
soldier  and  those  of  a  private  citizen  in  times  of  disturbance,  that  in  order 
to  make  the  one  class  of  duties  intelligible,  we  are  obliged  to  give  an  ex- 
phmation  of  the  other.  We  shall  proceed,  then,  to  quote  the  law  by  which 
the  conduct  of  private  citizens  and  civil  magistrates  is  to  be  regulated,  and 

*  HiindcDck  v.  Baker,  2  B.  and  P.  264. 
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we  win  afterwards  pats  to  the  peenliar  object  of  onr  diBeusBioD—- the  dutj 
of  a  soldier. 

Bj  the  common  law,*  '<  any  private  person  may  lawfully  endeavoar  to 
suppress  a  riot,  by  staying  those  whom  he  shall  see  engaged  therein  from 
executing  then:  purpose ;  and  also  by  stopping  iAh&n  whom  he  shall  see 
coming  to  join  them ;"  and  ^'  private  persons  may  even  arm  themselTes  in 
order  to  suppress  a  riot ;  from  whence  it  seems  clearly  to  follow,  that  they 
may  also  make  use  of  arms  in  the  suppressing  of  it,  if  there  be  a  necessity 
for  so  doing.*'  It  should,  however,  be  observed,  that  where  this  law  is 
laid  down,  a  caution  is  added,  as  to  the  propriety  of  carrying  it  into  execu- 
tion, vis.,  ^*  that  it  seems  hazardous  for  private  persons  to  go  so  far  id 
common  cases,  and  that  such  violent  methods  seem  only  proper  against  such 
riots  as  savour  of  rebeUion."f  The  statute  law,  applicaUe  to  the  duties  of 
the  private  citizen,  invariably  couples  them  with  the  duties  of  the  magis- 
trate, or  of  some  other  peace  officer ;  but  it  must  be  remembered,  that  the 
duties  and  powers  of  a  private  citizen  at  common  law,  have  never  been 
curtailed  by  statute  and  remain  unaltered  ;  while  other  duties,  accompanied 
vrith  certain  formalities,  have  been  imposed  almost  indiscriminately,  and 
certainly  without  any  reference  to  the  distinct  military  or  civil  chanu^r, 
upon  the  whole  body  of  the  peopla  %  This  principle  pervades  the  statute 
of  Edward  in.,§  and  that  of  George  I.,||  and  all  the  other  important 
statutes  connected  with  the  subject :  no  old  duties  are  abolished  ;  but  to 
those  which  already  existed,  new  and  different  duties  are  superadded. 

The  power  of  a  justice  of  the  peace  to  restrain  rioters  existed  under  the 
common  law.  Bf  statutes  of  Edw.  III.  and  Rich.  II.,  he  was  empower- 
ed to  airest  and  chastise  them,  and  to  inflict  upon  them  diflerent  punidi- 
I  ments,  according  to  his  discretion.  If  two  justices  are  preset,  they  are 
empowered  by  13  Hen.  IV.  a  7,  s.  1,  *^  to  come  vrith  the  power  of  the 
county,  if  need  there  be,  for  the  purpose  of  suppressing  disturbance  ;'*  and 
by  S  Hen.  V.  c.  8,  s.  9,  ^^  the  king's  liege  people,  being  sufficient  to  travel, 
shall  be  assistants  to  them,  upon  reasonable  warning,  to  side  with  them  in 
aid  to  resist  such  riots,  routs,  and  assemblies,  on  pain  of  imprisonment,  and 
to  make  fine  and  ransom  to  the  king."  But  the  statute  under  which 
justices  generally  act,  in  their  endeavours  to  quell  disturbances,  is,  the  1 
€ieo.  I.  c.  5.,  commonly  called  the  Riot  Act      One  justice,  or  more 

*  See  Popham,  181 ;  KeL  76 ;  Chit  Bums'  JusL  5, 28a 

t  The  full  extent  of  the  leigal  powers  of  a  private  citizen  in  this  respect  is  thus  ocplained  by 
Lord  Hale :— >"  If  the  felon  resists  or  flies,  so  that  he  cannot  be  taken  >nthout  killing  him, 
this  is  justifiable  and  no  felony;  but  still  it  must  be,  where  he  cannot  be  othenfi-ise  taken,  for 
Itis  for  advancement  of  justice  and  suppreasion  of  fekms,  and  therefore,  if  they  cnuiot  be 
othenriae  apprehended,  it  is  lawful,  as  well  as  if  it  were  a  constafale  and  had  a  wanant.'* — 
PUas  cfth€  Crown^  vol.  iL  p.  77. 

i  The  persons  who  are  not  bound  by  the  2  Hen.  V.  c.  8,  s.  2,  to  assist  nugisU-ates  in  the  sup. 
presrion  of  riots^  are  women,  clergymen,  persons  decrepit,  and  infants  under  the  age  of  fifteen. 
§  34  Kdw,  HI.,  c,  1.  n  Geo.  I.  c  5. 


RIOTS.  B9 


ihan  one,  is,  hj  thn  statute,  enjoined  to  repair  to  the  leene  of  distur- 
bance, and  to  read  the  king's  proolamation,  oidering  all  penons  to  de- 
part peaceably  to  their  habitations.  To  remain  tumultuously  assembled, 
for  more  than  one  hour  after  the  reading  of  this  proclamation,  is  made 
felonj :  the  magistrate  and  peaee  officer  are  empowered  to  apprehend  the 
offeoders,  and  to  command  all  his  majesty's  subjects  of  age  and  ability  to 
be  asosting  to  them  therein  ;  and,  by  a  special  provision,  tlie  magistrates 
and  their  assistants  are  indemnified,  in  case  any  of  the  offenders  are  maim- 
ed or  IdDed  in  the  struggle. 

From  the  consideration  of  the  common  law,  and  of  these  seyeral  statutes, 
the  duties  of  a  prirate  citizen  may  be  easily  collected.  If  no  magistrates 
or  peace  officers  are  present,  he  must  make  his  best  exertions  by  peace- 
able means  to  check  a  riot,  and  in  case  any  felony  is  attempted,  he  is  justi- 
fied in  haying  recourse  to  arms.  If  any  magistrates  are  present,  he  should 
put  himsdf  under  their  direction,  and  co-operate  with  them  for  the  re- 
ertablishment  of  order.  Eren  if  they  choose  to  adopt  the  formalities  pre- 
§cnbed  by  a  particular  statute,  the  duties  imposed  and  powers  conferred 
by  die  common  law,  still  remain  in  force  and  ought  to  be  immediately  ex- 
ecuted, if  any  fit  «nergency  arise.  To  give  a  familiar  instance, — the 
Riot  Act  makes  it  felony  to  remain  tumultuously  assembled  for  more  than 
(me  hour  after  the  proclamation  has  been  read  ;  and  so  far  as  respects  the 
pronrions  of  the  Riot  Act,  persons  so  remaining  might,  in  the  intermedi- 
ate hour,  be  guilty  of  erery  species  of  mischief.  The  apparent  defect  is 
eorrected  by  the  provisions  of  the  other  statutes,  and  of  the  common  law, 
according  to  which,  as  we  have  clearly  seen,  private  persons  as  well  as 
magistrates  have  full  legal  powers  for  interfering  with  effect 

With  respect  to  the  suppression  of  riots,  the  situation  of  a  soldier  and  that 
of  a  private  citizen  are  precisely  the  same.  *'  Whatever  any  other  class  of 
his  majesty's  subjects  may  do,  the  military  may  unquestionably  do  also.'** 
Lord  Chief  Justice  Tindal  laid  down  the  same  law  in  the  trial  of  the  Bris- 
tol rioters,  which  we  have  already  quoted  ;  and  in  the  King  v.  Pinny,  (he 
attorney-genera]  quoted  the  authorities  of  lords  Mansfield  and  Thurlow 
to  the  same  effect  We  may  add,  that  there  is  in  civil  law  (we  use  the 
term  as  contradistinguidied  from  military  law)  no  distinction  between  the 
oiBoer  and  the  j^vate  soldier.  They  all  appear  in  the  same  character  of 
ciiiieiis,  when  called  out  to  suppress  riot.  If  the  private  citizen  is  bound 
to  stay  the  riot  by  gentle  means,  so  are  the  soldier  and  officer ;  if  the  pri- 
Tate  <3tizen  is  bound  to  obey  the  magistrate  or  peace  officer,  to  use  vio- 
lent means  in  preventing  a  felony,  and  even  to  hazard  the  destruction  of 
life  in  his  exertions  to  maintain  peaee:  upon  the  officer  and  soldier  the  same 
daties  are  incumbent  in  the  same  form  and  m  the  same  degree. 

*  See  the  opinion  of  the  late  Loitl  Ellenborough,  printed  amon^  the  "  General  Orden 
iBuedtothearmybyUieoominaiider-Jn-chief,  1801." 
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So  far  then  all  is  plain,  that  the  soldier  is  not  placed  in  a  more  difficult 
situation  than  the  private  citizen.  But  the  soldier  is  bound  by  another 
law,  peculiarly  applied  to  himself,  namely,  the  military  law,  or  that 
which  is  contained  in  the  Mutiny  Act ;  and  before  we  can  clearly  under- 
stand the  position  in  which  he  stands,  we  must  examine  the  provisions 
contained  in  this  act  for  occasions  of  this  nature. 

Respecting  our  military  law  there  prevails  a  great  deal  of  error.     It 
has  often  been  mentioned  as  a  law  at  variance  with  all  the  rest  of  our 
law;   a  law  separate  and  dbtinet  in  itself,  and  dangerous  to  the  public 
liberties ;  whereas  it  is  in  reality  a  part  of  the  general  law,  consistent  with 
other  laws  and  recognising  their  existence,  and  by  no  means  interfering 
with  the  general  rights  and  liberties  of  the  subject.      Like  every  other 
law  which  applies  directly  to  a  peculiar  class,  it  is  partial  in  its  operation  ; 
and  it  certainly  restricts  the  privileges  of  tliat  class  of  persons  for   the 
government  of  whom  it  is  enacted.     But  to  the  general  liberties  of  the 
subject  it  is  peculiarly  favourable,  as  it  serves  to  restrain  a  body  that 
might  overpower  the  civil  force  and  establish  tyranny  over  the  country  ; 
^'  for  nothing  is  so  dangerous  to  the  civil  establishment  of  a  state,  as  a 
licentious  and  undisciplined  army."*     Lord  Loughborough's  observations 
upon  the  true  nature  of  our  military  law,  and  its  difference  in  character 
and  effect  from  the  law  which  generally  bears  that  name,  are  so  clear  and 
so  much  to  the  point,  that  we  are  tempted  to  offer  them  at  some  length 
to  the  consideration  of  our  readers.     '^  This  leads  me  to  an  observation 
that  martial  law,  such  as  it  is  described  by  Hale,  and  such  also  as  it  is 
marked  by  Mr  Justice  Blackstone,  does  not  exist  in  England  at  alL  Where 
martial  law  is  established  and  prevails  in  any  country,  it  is  of  a  totally 
different  nature  from   that  which  is   inaccurately  called  ^martial  law,* 
merely  because  the  decision  is  by  a  court  martial,  but  which  bears  no  af- 
finity to  that  which  was  attempted  to  be  exercised  in  this  kingdom,  which 
was  contrary  to  the  constitution,  and  which  has  been  for  a  century  totally 
exploded.     Where  martial  law  prevails,  the  authority  under  which  it  is 
exercised,  claims  a  jurisdiction  over  all  military  persons  under  all  circum- 
stances ;  even  their  debts  are  subject  to  inquiry  by  a  military  authority  ; 
every  species  of  offence  committed  by  any  person  who  appertains  to   the 
army  is  tried,  not  by  a  civil  judicature,  but  by  the  judicature  of  the  rai- 
ment or  corps  to  which  he  belongs.     It  extends  also  to  a  great  variety  of 
cases,  not  relating  to  the  discipline  of  the  army,  in  those  states  which  sub- 
sist by  military  power.     Plots  against  the  sovereign,  intelligence  to   the 
enemy,  and  the  like,  are  all  considered  as  within  the  cognizance  of  mili- 
tary authority.*'     Again :    '^  The  army  being  established  by  the  authority 
of  the  legislature,  it  is  an  indispensable  requisite  of  that  establishment  that 

*^H,  Blackstone,  68. 
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there  should  be  order  and  discipline  kept  up  in  it,  and  that  the  pen<HM 
who  eompose  the  anny,  for  all  offences  in  their  militarj.capacitj,  should 
be  subject  to  a  trial  by  their  officers.  This  has  induced  the  absolute  neces- 
sity of  a  Mutiny  Act  accompanying  the  army."* 

The  military  law,  then,  which  prevails  in  this  country  is  narrowly  con- 
fined in  its  operation,  affects  none  but  persons  receiving  military  pay,  and 
affects  erea.  them  only  in  respect  of  military  offences.  The  line  of  dis- 
tinction between  the  two  classes  of  cases  which  fall  between  the  civil  and 
military  jurisdictions  has  been  established  by  the  civil  courts  with  a  just 
jealousy  of  military  interference,f  so  that  even  an  inferior  officer  may 
bring  an  action  against  his  superior  if  the  limits  of  military  authority  are 
transgressed.  Besides,  one  of  the  first  provisions  of  the  Mutiny  Act  is, 
that  '^  nothing  in  this  act|  contained  shall  be  construed  to  exempt  any 
officer  or  soldier  from  being  proceeded  against  by  the  ordinary  course  of 
law  ;^  and  there  is  an  additional  precaution  which  prevents  the  act  from 
endangering  public  liberties,  namely,  that  its  existence  terminates  with 
^ch  successive  year. 

Such  being  the  nature  of  our  military  law,  its  provisions  must  always  be 
construed  in  accordance  witb  the  other  portions  of  that  general  law,  of 
which  it  is  a  part.  The  only  clause  of  the  Mutiny  Act  which  can  be 
made  applicable  to  the  suppression  of  riots  is  that  in  which  the  soldier  is 
required  on  pain  of  death  ''  to  obey  the  legal  commands  of  his  officer." 
Our  construction  of  these  words  may  sound  harshly  in  the  ear  of  an  ad- 
vocate for  rigid  military  discipline  and  the  paramount  superiority  of  officer 
over  soldier ;  nevertheless,  it  is  the  true  legal  doctrine,  that  in  every  case 
the  duty  of  obedience  on  the  part  of  the  soldier  depends  upon  the  legality 
or  illegality  of  the  command  ;  and  the  soldier  who  does  an  illegal  act  in 
obedience  to  the  command  of  his  officer,  cannot  bring  forward  the  com- 
mand as  a  sufficient  legal  defence  in  a  civil  court  of  justice. 

An  objector  to  this  doctrine  will  probably  ask,  whether  the  obedience  of 
a  soldier  is  in  every  case  to  depend  upon  his  own  judgment,  whether  he  is 
to  exercise  his  own  discretion,  and,  in  case  he  entertain  doubts  upon  the 
legality  of  the  orders,  to  set  up  his  own  opinion  in  defiance  of  his  officer  ? 
Such  is  certainly  his  duty  according  to  the  laws  which  now  prevail ;  nor  is 
it  in  practice  accompanied  with  so  many  difficulties  as  might  perhaps  have 
been  anticipated.  In  time  of  war,  almost  all  measures,  however  violent, 
umj  be  legally  conmsanded,  if  they  are  directed  against  an  enemy  ;  in 
dme  of  peace,  the  routine  of  daily  discipline  is  clear  and  simple,  and  leaves 
no  room  for  hesitation  as  to  the  legality  of  the  officer's  commands.  Amongst 
the  few  occasions  on  which  doubts  can  arise,  is  this  case  of  the  suppression 

*  2  H.  Blackstone,  99.  t  See  Warden  y.  Bailey,  4  Taun,  67. 

\  See2Geo.IV^c.2S,8.2. 
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of  riot  Yet  even  in  this  caae  the  lesponsibility  of  die  soldier,  so  far  as 
respects  the  dnl  courts,  is  no  greater  than  the  responsibility  of  a  prirate 
citizen.  A  private  citizen,  carrying  deadly  weapons,  would  not  be  justi- 
fied in  using  them,  because  a  magistrate  ordered  him  to  do  so,  unless  the 
circumstances  were  of  so  aggravated  a  character  as  to  justify  the  magistrate 
in  giving  the  order ; — while,  on  the  other  hand,  he  might  be  punidied  for 
neglectmg  to  use  them,  if  the  magistrate  was  justified  in  giving  the  order, 
and  he  refused  to  obey  it  Thus  must  he,  as  well  as  the  soldier,  decide 
upon  the  question  of  legality. 

Suppose  the  military  law  were  diflPerently  framed,  and  the  word  legal 
omitted,  and  the  soldier  were  obliged  to  obey  every  command  of  his  of- 
ficer. An  instance  might  then  occur  in  which  an  officer,  either  througli 
ignorance  or  barbarity,  might  give  orders  to  fire  upon  a  multitude,  whose 
conduct  did  not  justify  the  attack ;  hundreds  might  be  butchered  within  a 
few  minutes,  and  the  whole  evil  be  attributable  to  the  error  of  a  single  in- 
dividual A  soldier  would  always  be  justified  in  shedding  blood,  provided 
his  commander  gave  the  command  ;  and  the  person  in  authority  would  be 
a  giant  of  a  hundred  hands  for  the  execution  of  evil.  Such  principles  are 
abhorrent,  not  merely  from  the  condition  of  fi'ee  citizens,  but  also  from  the 
laws  of  humanity.  Soldiers  would  become  the  objects  of  general  appre- 
hension, for  every  man  would  remember,  that  in  ail  institutions,  however 
well  regulated  and  however  much  approved  by  experience,  some  memben 
will  always  be  found  destitute  of  principle,  or  wholly  incapable  of  regulat- 
ing their  passions,  who,  to  gratify  their  feelings  of  revenge,  or  in  perfect 
recklessness  of  the  miseries  they  are  producing,  may  employ  their  formidable 
strength  in  oppressing  or  destroying  their  fellow-subjects.  Such  a  case  is 
an  extreme  case,  and  highly  improbable,  and  is  suggested  merely  to  show 
the  tendency  of  such  an  alteration  of  the  law.  If  the  soldier  is  to  be  justi- 
fied in  obeying  every  command  of  his  officer,  the  justification  will  indade 
the  worst  as  well  as  the  best  command  ;  but  if  any  line  is  to  be  drawn 
where  the  duty  of  obedience  shall  terminate  and  that  of  disobedience  begin, 
we  are  at  a  loss  to  discover  a  line  less  inconvenient  to  all  parties  than  that 
which  is  drawn  upon  the  principle  of  legality. 

The  difTerence  between  the  soldier  and  private  citizen,  when  engaged 
in  repressing  disturbance,  does  not  lie  in  the  necessity  of  considering  the 
legality  of  the  orders  which  are  received,  but  in  the  liability  of  a  soldier  to 
be  summoned  before  a  military  tribunal.  He  is  ordered  to  fire.  If  he 
obey^i,  will  the  jury  consider  the  command  legal  ?  If  he  disobeys,  will  the 
court  martial  decide  it  to  be  illegal  ?  It  is  the  fear  of  this  second  tribunal, 
whk;h,  while  it  is  unknown  to  the  private  citizen,  forms  the  principal  em- 
barrassment to  the  soldier.  Not  that  the  courts  martial  are  guided  by 
a  law  which  is  at  variance  with  the  law  admitted  in  all  our  criminal  courts ; 
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fir  we  *  hope  that  we  have  giyan  sufficient  proofs  that  the  military  and 
cinl  laws  are  in  harmony  with  one  another,  and  that  the  command  which 
would  be  dedared  illegal  in  the  King's  Bench,  ought  to  meet  with  no  ap- 
probation before  a  military  tribunal :  still  we  know  that  in  the  decision  of 
such  questions  men  are  strongly  influenced  by  then*  habits  and  general 
opinions  -,  and  that  a  scene  which  one  roan  would  ridicule  as  a  temporary 
and  unimportant  ebuflition  of  popular  feding,  would  by  another,  accus- 
tomed to  the  quiet  regularity  and  sober  discipline  of  well-organized  troops, 
be  treated  as  a  violent  commotion,  dangerous  to  the  existence  of  gorem- 
ment,  and  to  be  repressed  at  all  iiazards,  whether  of  life  or  property. 
Thus  might  the  soldier  be  condemned  before  the  court  of  his  regiment, 
although  has  only  crime  was  a  refusal  to  obey  his  officer  and  fire  upon  a 
mob,  when  that  act  would  have  rendered  him,  In  the  eyes  of  a  common 
jury,  liable  to  a  conyiction  for  murder. 

It  frequently  happens,  that,  on  occasions  of  this  nature,  the  minds  of 
the  JU17  are  unjustly  adverse  to  the  soldier.  No  sooner  has  a  person  in 
the  mob  been  killed  by  a  soldier,  than  the  enemies  of  order  seize  upon  the 
event  as  a  means  of  irritating  the  public  mind,  fill  the  newspapers  with  the 
grossest  misrepresentations,  conceal  the  violence  of  the  mob  and  the 
danger  of  th*e  soldiers,  and  poison  the  mind  of  the  juryman  before  he 
pDters  upon  the  trial  At  the  funeral  of  the  late  Queen  there  was  a  de- 
termined and  pre-arranged  attempt  to  resist  the  commands  of  government, 
to  drire  back  the  military,  and  to  prevent  the  processwn  from  taking 
pbee.  The  soldiers  were  loaded  with  every  abuse,  attacked  with  stones 
and  brickbats,  and  rendered  incapaUe  of  performing  the  duties  of  an  es- 
cort, or  even  of  protecting  their  own  lives  without  repelling  force  by  force ; 
thirty-five  were  so  dangerously  wounded  as  to  be  taken  immediately  to  the 
hospital :  yet  when  an  inquest  was  held  upon  the  bodies  of  the  rioters  who 
were  killed,  one  verdict  was  returned  of  ^*  manslaughter,"  and  the  other 
of  '^murder,"  apparently  to  the  great  gratification  of  a  kurge  portion  of 
the  community. 

The  riots  of  which  we  have  hitherto  treated,  have  amounted  either  io 
fekmies  or  misdemeanors.  The  third  species  of  riot,  which  amounts  to 
treason,  forms  a  less  important  subject  of  consideration  than  it  would  have 
formed  two  centuries  ago ;  because  many  offences  which  were  formeriy 
treBsoos,  have  been  declared  by  law  to  be  so  no  longer,  and  of  those  which 

*  The  folkming  ia  a  portion  of  the  oath  which  is  taken  by  the  members  of  the  court 
naitiaL  "  I,  A.  B.,  do  swear  that  I  will  duly  admiuister  justice  aooording  to  the  rules  and 
artideB  fbr  the  better  gmrernment  of  his  Mi^jesty's  Ibroes^  and  aooording  to  an  Act  now  in 
font  for  the  punishment  of  mutiny  and  desertion,  and  other  crimes  therein  mentioned,  with- 
out partiality,  fkvour,  or  affedian ;  and  if  any  doubt  shall  arise,  which  is  not  explained  by 
the  aid  artidcs  or  act,  then  according  to  my  conscience,  the  best  of  my  understanding,  and 
the  cuaom  of  war  in  like  cases." 

K 
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are  itiB  treaionalile,  a  large  proportion  are  now  proiecuted  under  anotluT 
character. 

The  ttatttto  £5  Edward  IV.  contains  those  definitions  of  treason  which  sr^ 
autiiorilies  at  the  present  day.  The  words  of  that  statute  within  the  mean- 
ing of  which  a  riot  nuiy  be  brought  are  the  following : — ^*  If  a  man  do 
levy  war  against  out  lord  the  king  in  his  reahn  ;*'  or  ^<  When  a  man 
doth  compass  or  imagine  the  death  of  our  lord  the  king,  or  our  lady 
his  queen,  or  of  their  ddest  son  and  heir."  The  constructive  treasom 
which  were  founded  upon  these  words,  during  the  more  arbitrary  periods 
of  our  history,  were  so  numerous,  that  if  they  had  retained  the  saaction 
of  the  law,  they  would  have  included  a  large  proportion  of  the  rioti  which 
have  occurred  during  the  present  century.  The  law  was  happily  altered 
in  this  particular  by  the  Ist  Mary,  statute  1£,  which  enacted,  '^  That  do 
act,  deed,  or  offence  being  by  act  of  parliament  made  treason,  petit  treason, 
or  misprision  of  treason,  by  words,  writing,  cyphering,  deeds,  or  otherwise 
whatsoever,  shall  be  taken,  had,  deemed,  or  adjudged  to  be  high  treason, 
petit  treason,  or  misprision  of  treason,  but  only  such  as  be  declared  and  ex- 
pressed to  be  treason,  petit  treason,  or  misprision  of  treason  in  or  by  the 
act  of  parliament  of  96th  Edward  III,,  touching  treason  or  the  dedaration 
of  treason,  and  none  other,  nor  that  any  pains  of  death,  penaltim  or  for- 
feitures in  any  wise  ensue,  or  be  to  any  offender  or  offenders,  for  doing  or 
committing  any  treason,  petit  treason,  or  misprisioH  of  treason,  other  than 
such  as  be  in  the  said  act  ordained  and  provided,  any  statute  made  before 
or  after  the  said  95th  year  of  Edward  the  III.,  or  any  declaration  or 
matter  to  the  contrary  notwithstanding.*'  By  this  act,  then,  treasons 
have  been  reduced  to  the  old  standard  of  25  Edward  III. :  yet  even  this 
dass  of  offWioes  is  still  so  comprehensive  as  to  include  a  large  number  of 
cases  which  are  in  these  days  treated  as  common  felonies. 

To  sliow  the  treasonable  character  attaching  to  many  of  those  riots 
which  have  recently  taken  phice,  we  may  quote  the  following  case  whidi 
occurred  in  1675.  ^^  A  great  number  of  weavers  in  and  about  London, 
bdng  offended  at  the  engine  loom,  (which  are  instruments  that  have  been 
used  these  sixty  years,)  because  thereby  one  roan  can  do  as  mudi  in  a  daj 
as  neariy  twenty  meo  without  them,  and  by  consequence  can  afford  his 
ribbands  at  a  much  cheaper  rate  ;  after  attempts  in  Pariiament  and  dse- 
where  to  suppress  them,  did  agree  among  themsdves  to  rise  and  go  from 
house  to  house  to  take  and  destroy  the  engine  looms  ;  in  pursuance  of 
which  they  did,  on  the  9th,  10th,  and  11th  of  fhb  instant  August,  as- 
■emhle  themadves  in  great  numbers,  at  some  places  to  a  hundred,  at 
others  to  four  hundred,  and  at  others,  particulariy  at  Stratford-Bow,  to 
about  fifteen  hundred.  They  did  in  a  most  riolent  manner  break  open 
the  houses  of  many  of  the  king*s  subjects,  in  which  such  engine  looms 
w«pe,  or  were  by  them  suspected  to  be  ;  they  tock  avray  the  engines,  and 
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maldog  great  fires,  Imnit  ihe  nine,  and  not  only  the  loonifl,  but  in  many 
places  the  ribbands  made  tber^y,  and  several  other  goods  of  the  persons 
whose  houses  they  broke  open;  this  they  did,  not  in  one  place  only,  but 
in  several  plaees  and  counties — Middlesex,  London,  Essex,  Kent,  and 
Suney,  in  the  last  of  which,  viz.  at  Southwark,  they  stormed  the  house  of 
one  Thomas  Bybby,  and  though  they  were  resisted,  and  one  of  them 
kiDed  and  another  wounded,  yet  at  last  they  forced  their  way  in,  took 
away  his  looms  and  burnt  them ;  the  value  of  the  damage  they  did  b 
ccnapated  at  several  thousand  pounds."  We  m^ht  almost  fancy  that,  in 
quoting  Uiis  history,  we  were  writing  an  account  of  those  formidable  riots 
whidi  oocuired  in  the  year  1830  ;  and  we  fed  couTmced  that  not  merely 
the  rioters  of  that  year,  but  also  the  public  at  large,  would  have  been  sur- 
prised to  leani  that  the  offence  bordered  upon  high  treason,  and  that  a 
case  so  precisely  similar  had  been  declared  treason  by  five  of  our  judges.* 
The  criminal  acts  drawn  up  under  Sir  Robert  Peel's  superintendence  de^ 
dare  offences  of  this  kind,  and  many  others,  which  would  have  formerly 
been  punished  as  treasons,  to  be  felonies  ;  but  they  do  not  abrogate  the  law 
pievioudy  existing  upon  treasons ;  they  are  cumulative,  and  leave  it  to  the 
disanetion  of  the  public  prosecutor  whether  he  shall  not  indict  the  offenders 
upon  a  charge  of  high  treason.  One  of  the  prisoners  at  the  Bristol  trials 
eodeavoured  to  turn  the  existence  of  the  ancient  law  to  his  advantage. 
Being  indicted  for  the  commisBion  of  a  felony  in  attacking  the  public 
prison,  he  attempted  to  put  in  as  a  plea  that  the  offence  was  treason  and 
to  be  punished  as  such,  because  he  had  openly  deckred  during  the  attack 
that  be  would  destroy  all  the  prisons  in  the  land.  The  judges  overruled 
the  objection,  not  however  denying  his  offence  to  be  treasonable,  but  as- 
serting, that  although  it  was  treason,  it  might  be  stOl  a  felony,  and  prose* 
cnted  as  such  under  the  provioons  of  Sir  R.  Peel's  actf 

Among  the  riots,  then,  which  a  soldier  may  be  called  upon  to  suppress, 
some  may  be  misdemeanors,  some  felonious,  others  may  be  felonious  and 
treasonable,  and  others  may  distinctly  amount  to  high  treason,  and  ought 

*    Bde's  Pleas  of  the  Crown,  vol.  i.  p.  142. 

f  Mamhag  Chronicle,  January  6th. — **  Mr  Palmer,  on  behalf  of  Clarke,  took  an  ob- 
jection  to  tfafl  indictment,  contending  that  the  evidence  went  to  ahow  that  he  had  declared  he 
WDoU  set  fire  to  all  the  gaols  in  the  kingdom,  and  that  he  was  thereby  guilty  of  high  trea- 
■m,  in  which  the  felony  was  mei^ed.  The  learned  counsel,  therefore,  submitted  that  the 
prisoner  mist  be  acquitted.  The  learned  judges,  (Tlndal,  Taunton,  and  Alderson,)  how. 
ever,  in  d«UTeiing  judgment,  said  that  the  ol^ection  was  not  tenable.  They  had  yei  to 
kan  that  if  a  penon  who  might  be  chained  with  high  treason  had  done  an  act  amounting 
to  murder,  anon,  or  other  offences  which  might  be  made  acts  of  that  treason,  that  therefore, 
ht  was  to  be  acquitted  as  such,  and  the  crown  driven  to  prefer  an  indictment  for  high  trea- 
sKi ;  bat  in  this  case,  the  dedaradons  of  the  prisoner  were  so  fkr  from  the  time  of  the  acts 
ommitted,  when  it  did  not  appear  that  he  was  in  company  of  those  who  had  been  oonoemed 
with  him  in  committing  the  acts  themselves,  that  it  could  not  be  said  that  he  was  guilty  of 
high  treason." 
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to  be  treated  as  sndk  The  daly  incombent  upoa  a  prirate  penon  for 
the  suppreMoii  of  treason  la  not  treated  in  any  of  onr  law-books  distinctly 
from  the  duty  of  suppressing  fdony.  Lord  Hale  and  Seijeant  Hawkins* 
treat  of  both  together ;  and  having  commenced  the  discoanon  upon  the 
arrests  of  ^^  traiton  and  felons,"  subsequently  employ  only  the  term  of 
*^  felons."  Indeedyt  ^^  in  ancient  time,  every  treason  was  oomfH^heoded 
in  the  name  of  felony ;"  and  brd  Hale  talks  of  ^<  treasons  and  other 
felonies ;"  so  that  in  every  case  of  treason,  a  private  person  may  safely 
act  as  in  a  case  of  aggravated  felony.  In  many  instances,  flie  nature  of 
the  act,  such  as  an  attack  upon  the  king's  person,  or  upon  his  courts  of 
justice,  or  his  fortresses  or  troops,  will  leave  no  doubt  upon  the  mind  of 
any  man  as  to  the  course  to  be  pursued  ;  and  it  may  be  observed  generaUj, 
that  the  aggravation  of  the  offence  will  prove  to  him  at  once,  that,  for  the 
purpose  of  checking  it,  the  use  of  the  most  violent  means  will  be  perfectly 
justifiable.  The  same  principle  of  law  which  applies  to  a  soldier  in  respect 
of  felony,  will  also  apply  to  him  in  respect  of  treason.  In  the  eye  of  the 
civil  law,  he  acts  as  a  private  person,  bound  by  the  same  duties,  and  sub- 
ject to  the  same  responsibility.  In  respect  of  military  law,  he  is  still  bound 
to  obey  the  legal  commands  of  his  officer.  If  no  officer  is  present,  e?ery 
interference  to  suppress  treason  is  legal ;  if  an  officer  is  present,  every 
command  issued  for  that  purpose  wOl  be  legal ;  if  a  magistrate  is  present, 
every  command  issued  by  him  should  be  obeyed  by  the  officer  and  trans- 
mitted to  the  soldier,  and  both  one  and  the  other  are  equally  bound  to 
obey  it. 

Such  is  the  state  of  the  law  under  which  is  to  be  decided,  on  each  suc- 
cessive riot  that  occurs,  the  poUcy  of  having  recourse  to  militaiy  aid.  The 
magistrate  must  remember  that  the  responsibility  for  consequences  is  not 
confined  to  himself  alone ;  that  an  improper  order,  on  his  part,  may  sub- 
ject to  capital  proceedings,  not  merely  himself,  but  also  those  persons, 
whether  civil  or  military,  who  act  under  his  directions ;  that  while  private 
individuals  are  to  consider  only  their  duties  as  private  citizens,  the  soldier 
is  bound  by  military  as  wdl  as  civil  law  ;  and  that  however  harmonious  the 
one  law  may  be  with  the  other,  there  may  be  moments  of  difficulty,  in 
which  the  soldier  may  find  hunself  at  a  loss  between  the  several  obligations 
which  they  create.  Perhaps  the  soldier  may  feel  sure  that  the  occaaon 
does  not  justify  the  use  of  fire>arms,  even  after  the  order  to  fire  has  been 
given  ;  or,  on  the  other  hand,  he  may  consider  his  own  life,  or  that  of 
others  about  him,  in  such  jeopardy  as  to  require  an  immediate  attack  upon 
the  mob,  although  he  has  received  orders  to  remain  inactive.    In  either 

*    Hal6*8  Plctts  of  the  Cnxm,  vol.  ii.  p.  7S.     Hftwkim*  Ptas  oT  the  Cnmn,  tqL  ii. 
p.  114^ 
t    CV  3^  Iikvt.  15. 
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,  be  may  be  unceitaio  whether  hb  own  dueretion,  or  the  eonuDandf 
of  his  officer  should  be  obeyed  ;  whether  he  should  hazard  the  decision  of 
a  dyil,  <v  that  of  a  military  court :  and  unless  his  senrices  are  indispens- 
able to  the  maintenance  of  public  peace,  he  ought  not  to  be  expoeed  by 
the  ma^trate  to  these  painful  and  difficult  altematires. 

At  the  same  time,  when  matters  come  to  extremities  when  the  civil 
power  is  unable  to  enforce  the  law,  there  is  no  body  in  this  country  so 
effective  for  the  end  in  view  as  the  regular  army.  In  many  instances, 
soldien  of  the  militiaa  are  personally  acquainted  with  persons  in  the  mob  ; 
tbey  and  their  officers,  as  well  as  the  yeomen  and  their  officers,  often  have 
as  individuals  a  pecuniaiy  or  some  other  interest  in  the  suppression  of  dis- 
order. Thus  they  will  be  considered  as  taking  part  for  their  own  private 
advantage,  and  not  for  the  mere  promotion  of  peace.  The  subjects  on 
whidi  riots  have  generally  occurred, — ^the  amount  of  wages,  the  price  of 
food,  or  the  support  of  peculiar  political  opinions,  are  such  as  frequently 
separate  the  farmer  from  the  labourer,  the  richer  from  the  poorer  classes. 
the  yeoman  from  the  multitude  against  which  he  is  required  to  act.  The 
consequence  is,  that  the  yeomen  is  suspected  of  taking  arms,  not  for  the 
mere  purpose  of  suppressing  riot  and  protecting  himself  and  his  property, 
at  well  as  his  fellow  subjects  and  their  property,  from  the  violence  of  in- 
temperate men,  but  in  order  to  promote  his  own  political  views,  to  resist 
elamis  which  the  multitude  bdicTe  to  be  just,  and  to  settle  civil  controver- 
aes  by  an  appeal  to  the  sword.  Can  such  a  motive,  widely  circulated  by 
lome  misehieyous  and  artful  ringleader,  fail  to  raise  a  general  unwillnig- 
Deal  to  concede  ?  or  to  excite  amongst  the  rioters  a  resolution  to  imitate  the 
bad  example  which  they  fancy  that  they  perceire  in  the  conduct  of  the  ex- 
ecutiye  power — t.  e.  to  vindicate  by  a  similar  recourse  to  arms,  the  opin- 
ions and  daims  which  they  are  assembled  to  promote  ?  We  might  say 
much  of  the  evil  consequences  which  are  felt  after  peace  has  been  re-estab* 
Uihed,  of  the  discordance  between  the  several  ranks  of  society,  of  the  heart- 
bumingB  and  anger  and  indignation  with  which  the  peasantry  regard  the 
farmer,  and  the  artisans  their  nmster  manufacturer,  while  they  harbour  the 
sorrowful  recollection  of  some  fnend  or  associate  who  fell  a  rictim  in  the 
struggle,  and  cherish  a  determination  to  take  the  first  opportunity  of  ven- 
^eanoe.  From  these  and  many  other  drawbacks,  which  attach  to  the 
ndlitia  and  yeomanry,  the  regular  soldier  is  wholly  exempt.  Very  pro- 
bably he  marohes  into  the  neighbourhood  of  the  scene  of  action  but  a  few 
days  before  the  event  occurs,  and  he  leaves  it  immediately  afterwards.  He 
has  no  ineods  amongst  the  multitude,  no  interest  in  the  cireumstances  out 
of  which  the  disorder  arises — he  is  the  mere  agent  of  the  law,  and  cannot 
be  suspected  of  any  other  desire  or  intention  than  to  perform  his  duty  as 
a  soldier,  and  in  obedience  to  the  commands  which  he  receives  to  overcome 
the  enemies  of  order.     His  interference  is  humane,  because  the  multi- 
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tude  know  the  impcMsibility  of  resistance,  and  retire  from  the  struggle  :  it 
is  effective,  because  his  discipline,  confidence  in  his  comrades,  and  ac- 
quaintance with  the  use  of  arms,  insure  to  him  an  easy  victory.  Thus  it 
generally  happens  that  life  is  saved,  while  the  law  is  enforced. 

It  is  obviously  deshrable  that  the  people  should  leani  to  regard  the  exe- 
cutors of  the  law  as  altogether  distinct  from  the  law  itself,  to  consider  their 
actions  as  altogether  mechanical  and  independent  of  the  merits  or  demerits 
of  the  law,  and  ia  times  of  riot  to  regard  them  as  solely  endeavouring  to 
re-establish  order,  without  any  reference  to  the  cause  from  which  the  dis- 
turbance arose.  How  this  notion  can  gain  ground,  if  yeomanry,  or  militia, 
or  any  persons  principally  interested  in  the  causes  of  distuiiiance,  are  them- 
selves to  repress  it,  we  are  at  a  loss  to  conceive. 

The  superiority  of  the  regular  army  over  yeomaniy  and  militia  for  the 
suppression  of  riot,  has  been  Idng  experienced  in  Ireland.  In  that  coun- 
try party  spu*it  is  inflamed  to  the  highest  pitch,  and  its  bitter  fruits  are  too 
plunly  perceived  in  the  distrust  and  personal  hostility  which  divide  all  ranks 
of  society.  The  yeomanry  are  accused  (whether  justly  ,0r  unjustly  is  little 
to  our  present  purpose)  of  partiality,  violent  party  feelings,  and  an  opposi- 
tion to  the  religion  of  the  vast  bulk  of  the  people.  They  constantly  en- 
counter a  vigorous  resistance,  and  thefr  conduct  is  invariably  misrepresented. 
On  the  other  hand,  the  soldiers,  although  performing  the  same  duties  and 
enforcing  the  same  laws,  are  generally  respected,  are  even  popular,  are 
seldom  obliged  to  draw  the  sword,  but  compel  the  restoration  of  order 
by  the  mere  apprehension  of  their  force. 

Having  explained  the  law  as  to  the  employment  of  soldiers  in  maintain- 
ing the  public  peace,  we  cannot  hdp  touching  upon  the  idle  complaints 
which  have  been  not  unfrequently  made,  that  such  an  employment  of  them 
is  unconstitutional,  or  contrary  to  the  liberties  and  privileges  of  the  subject. 
As  we  have  shown  that  the  law  under  which  they  act  is  consistent  with 
the  other  laws  by  which  the  whole  community  are  bound,  and  that  in 
reality  they  are  authorized  to  act  by  precisely  the  same  law  which  autho- 
rizes all  private  individuals,  we  need  not  detain  our  readers  by  proving  the 
complaints  to  be  unfounded,  but  will  merdy  aDude  to  some  of  the  causes 
to  which  the  mistake  may  be  attributed.  In  almost  all  nations,  and  at 
different  periods  of  our  history  in  England,  the  soldien  have  been  the 
agents  of  despotic  power, — it  is  therefore  assumed  that  they  will  again  act 
in  the  same  capacity  :  they  have  sometimes  been  employed  to  restrain  the 
constitutional  privilege  of  meeting  and  petitioning, — a  recurrence  of  the 
same  conduct  is  therefore  anticipated.  Again,  they  have  been  required 
to  enforce  obnoxious  laws,  laws  perhaps  in  themadves  of  an  oppressive 
charaoter,*--and  the  nature  of  the  law  lias  been  confused  with  the  character 
of  those  who  carry  it  into  executwn.  But  the  badness  of  a  law  supph'es 
no  charge  agahist  the  agent  who  brings  it  fiuthfully  into  operatron  ;   and 
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acts  of  tjnaanj  are  Bot  no^  to  be  anticipated,  merely  because  they  were  com- 
mitted ID  aDcieot  timesy  when  the  checks  and  restraints  upon  government 
were  adjosted  less  DaTouraUy  to  the  maintenance  of  public  liberties.  If  it 
were  carefully  borne  in  mind  that  the  law  military  conforms  to  the  civil 
law ;  thaty  if  an  arbitrary  minister  endeavours  to  employ  the  army  for  il- 
legal purposes,  there  is  a  remedy  in  the  civil  courts ;  that  the  refusal  to 
re-enact  the  military  law  would  at  once  annihilate  this  engine  of  his  power ; 
that  the  number  of  the  army  depends  entirely  upon  the  legislature,  and 
most  especially  upon  that  part  of  it  which  represents  the  peoj^e  and  has 
the  exclusive  authority  over  the  soldiers'  pay — k  would  at  once  be  aiv 
knowledged  that  very  little  danger  is  to  be  ap[»«hended  from  the  mere 
employment  of  the  military  force,  whilst  it  would  be  by  no  means  difficult 
to  prove  that  we  should  run  the  greatest  risk  by  unduly  diminishing  it* 
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PBiEiiuiriRE  is  a  species  of  offence  more  immediately  affecting  the 
kiag  and  his  govenunent,  though  not  subject  to  capital  punishment ;  it  is 
eaDed  praemunire  from  die  words  of  the  writ  preparatory  to  its  prosecu- 
tion ;  ^^pragmunire  facias  A.  B."  that  is,  cause  A.  B.  to  be  forewarned 
that  he  appear  before  us  to  answer  the  contempt  wherewith  he  stands 
charged ;  which  contempt  is  particularly  recited  in  the  preamble  to  the 
writ  It  took  its  original  from  the  exorbitant  power  claimed  and  exer- 
cised in  England  by  the  pope,  which,  ev^  in  the  days  of  blmd  zeal,  was 
too  heavy  for  our  ancestors  to  bear. 

King  Edward  I.,  a  wise  and  magnanimous  prince,  and  justly  styled  the 
English  Justinian,  set  himself  in  earnest  to  shake  off  this  servile  yoke.  He 
wonld  not  suffer  his  bishops  to  attend  a  general  council,  till  they  had  sworn 
not  to  receive  the  papal  benediction.  He  made  light  of  all  papal  bulls  and 
processes  ;  invading  Scotland  hi  defiance  of  one,  and  seizing  the  tempor- 
alities of  his  clergy,  who,  under  pretence  of  another,  refused  to  pay  a  tax 
imposed  by  parliament.  He  strengthened  the  statutes  of  mortmain,  thereby 
dosing  the  groat  gnlf,  in  which  all  the  lands  of  the  kingdom  were  in 
dangCT  of  being  swallowed  uj).  And  one  of  his  subjects  having  obtained 
i  bun  of  excommunication  against  another,  he  ordered  him  to  be  executed 

*  Th«  abore  article  is  extracted  fhim  the  Law  Magaxine,  and  is  not  only  of  itself  a  subject 
of  consideniUe  importanoe,  and  ought  to  be  geneivlly  known,  but  it  forms  an  excellent  com* 
meiitBrjr  on  the  preceding  charge  of  lord  chief  justice  Sir  Nicholas  Tindal,  at  Bristol. 
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at  a  traitor,  according  to  the  andent  law.  And  in  the  35th  year  of  his 
reign  was  made  the  first  statute  against  papal  proYisions  ;  being,  accord  - 
ing  to  Sir  Edward  Coke,  the  foundation  of  all  the  subsequent  statutes  of 
pr^gmunire,  which  is  ranked  as  an  offence  immediately  against  the  king-, 
because  erery  encouragement  of  the  papal  power  is  a  diminution  of  the 
authority  of  the  crown. 

In  the  writ  for  the  execution  of  all  these  statutes,  the  words  praemunire 
facias^  being  used  to  command  a  citation  of  the  party,  here  denominated 
in  common  speech  not  only  the  writ,  but  the  offence  itself,  of  maintaining^ 
the  papal  power  by  the  name  of  prcemunire.  The  statute  26  Rich.  II.  c. 
6,  which  enacts,  **  that  whoever  procures  at  Rome,  or  elsewhere,  any 
translations,  processes,  excommunkuitions,  bulls,  instruments,  or  other 
things  which  touch  the  king,  against  him,  his  crown  and  realm,  and  all 
persons  aiding  and  assisting  therein,  shall  be  put  out  of  the  king's  protec- 
tion, their  lands  and  goods  forfeited  to  the  king's  use,  and  they  shall  be 
attached  by  their  bodies  to  answer  to  the  king  and  his  council ;  or  process 
of  prasmunire  facias  shall  be  made  out  against  him,  as  in  other  cases  of 
pro  visors." 

The  penalties  of  pramunire  seem  to  have  kept  the  depressing  power  of 
the  pope  within  the  proper  bounds  of  their  original  institution,  up  to  the 
reign  of  Elizabeth  ;  but,  they  being  pains  of  very  considerable  consequence, 
it  has  been  thought  fit  to  apply  the  same  to  other  heinous  ofiTences,  some 
of  which  bear  more  and  some  less  relation  to  this  original  offence,  and 
some  no  relatk)n  whatever. 

To  molest  the  possessors  of  abbey  lands  granted  by  parliament  to  Henry 
VIII.  and  Edward  VI.  is  a  prcemunire. 

The  oflTence  of  acting  as  a  broker  or  agent  in  any  usurious  contract, 
where  above  ten  per  cent,  interest  is  taken,  is  a  prasmunire* 

To  obtain  any  stay  of  proceedings,  other  than  by  arrest  of  judgment,  or 
writ  of  eiTor,  in  any  suit  for  a  monopoly,  is  likewise  a  prcetnunire. 

To  obtain  an  exclusive  patent  for  the  sole  making  or  importing  of  gun- 
powder or  arms,  or  to  hinder  others  from  importing  them,  is  also  a  prcp- 
munire.  On  the  abolition  by  statute  IS  Char.  II.  c.  24,  of  purveyance, 
and  the  prerogative  of  pre-emption,  or  taking  any  victual,  beasts,  or 
goods,  for  the  king's  use  at  a  stated  price,  without  consent  of  the  pro|»ie- 
tor,  the  exertion  of  any  such  power  for  the  future  was  declared  to  incur 
the  penalties  of  prcemunire.  To  assert  maliciously  and  advisedly,  by  speak- 
ing or  writing,  that  both  or  either  house  of  parliament  have  a  legislative 
authority  wiihoul  the  king,  is  dedared  a  praemunire.  To  send  any  sub- 
ject out  of  this  realm  a  prisoner  into  any  parts  beyond  the  seas,  is  a  prce- 
tnunire^ and  also  a  breach  of  the  habeas  corpus  act,  and  is  incapable  of  the 
king^s  pardon,  besides  other  heavy  penalties.  Penoas  of  eighteen  years 
of  age,  refusing  to  take  the  new  oaths  of  allegiance,  as  well  as  supremacy, 
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upon  taider  by  the  supreme  magistrate,  are  subject  to  tbe  penalties  of  a 
pnemunire.  Sergeants,  councillors,  proctors,  attorneys,  and  all  officers 
of  courts,  practising  without  having  taken  the  oaths  of  allegiance  and 
supremacy,  and  without  having  subscribed  the  declaration  against  popery, 
are  gnflty  of  a  prcemunirej  whether  the  oaths  be  tendered  or  not  To  as- 
sert, maliciously  and  directly,  by  preaching,  teaching,  or  advisedly  speak- 
ing, that  the  male  descendants  of  James  II.  or  any  person  other  than  ac- 
cording to  the  acts  of  settlement  and  union,  hath  any  right  to  the  throne 
of  these  kingdoms,  or  that  the  king  cannot  make  laws  to  limit  the  descent 
of  tlie  crown ;  such  preaching,  teaching,  or  advisedly  speaking,  is  a  prtg- 
minnre,  and  writing,  printing,  or  publishing  the  same  doctrines  amounted 
to  high  treason.  If  the  peers  of  Scotland,  when  assembled  to  dect  their 
sixteen  representatives  in  the  British  parliament,  shall  presume  to  treat  of 
any  other  matter  save  only  the  election,  they  incur  the  penalties  of  a  prte- 
munire.  All  unwarrantable  undertakings  by  unlawful  subscriptions,  then 
commonly  known  by  the  name  of  bubbles,  subject  the  parties  to  the  pen- 
alties of  a  prasmunire. 

An  such  as  knowingly  and  wQfuUy  solemnize,  assist,  or  are  present  at 
any  forbidden  manriage  of  such  of  the  descendants  of  the  body  of  George 
II.  as  are,  by  that  act,  prohibited  from  contracting  matrimony  without 
consent  of  the  crown,  incur  the  penalties  of  the  statute  of  prcemunire. 

Its  puniAment  may  be  gathered  from  the  foregoing  statutes,  which  are 
thus  shortly  summed  up  by  Sir  E.  Coke ;  '^  that  from  the  conviction  the  de- 
fendant shall  be  out  of  the  king's  protection,  and  his  lands  and  tenements, 
goods  and  chattels  forfeited  to  the  king,  and  that  his  body  shall  remain  in 
prison  at  the  king's  pleasure,  or  during  life;  which  is  the  same  thing,  as 
the  kmg  by  his  prerogative  may  at  any  time,  remit  the  whole  or  any  part 
of  the  punishment,  except  in  the  case  of  transgressing  the  statute  of  Habeas 
Corpus.  Such  delinquent,  though  protected  as  part  of  the  public  from 
paUic  wrongs,  cannot  bring  an  action  for  any  private  injury,  how  atro- 
cious soever,  being  so  far  out  of  the  protection  of  the  law,  that  it  will  not 
goird  his  civil  rights,  nor  remedy  any  grievance,  which  he  as  an  mdividual 
may  suffer.  And  no  man,  knowing  him  to  be  guilty,  can  with  safety  give 
him  CMufort,  aid,  or  relief." 
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In  selecting  and  abridging  the  account  of  the  British  and  Scottish  par- 
liaments, I  have  given  not  only  the  spirit  of  the  authors  quoted  at  the  con- 
clusion of  the  articles,  but  their  very  words,  and  have  endeavoured  to 
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obterre  the  ttlmott  impartiaUtj.  Although  the  BiDs  for  the  Refonn  of  Par- 
liament hare  giren  the  Britkh  empue,  on  whose  widely  extended  domin- 
iont  the  san  nei^er  flete ,  a  new  constitution,  yet  aa  many  parU  of  the  M 
fabric  still  romain,  I  hare^giren,  in  the  following  work,  an  account  of  thoee 
institutbns  which  hare  been  the  means,  under  God,  of  rendering  this  em- 
pire happy  and  glorious  at  home,  and  the  envy  and  admiration  of  tlie 
world  abroad, 

Thii  royal  throne  of  kings,  this  soepier'd  isle, 

This  eiuth  of  majesty,  this  seat  of  Mars, 

This  other  Eden,  demi-paridise; 

This  fbrtrcsB,  built  by  Nature  for  herself. 

Against  infection,  and  the  hand  of  vrar  \ 

This  happy  breed  of  men,  this  little  world ; 

This  predous  stone  set  in  the  allTer  sea, 

Wliich  serves  it  hi  the  office  of  a  ivall, 

Or  as  a  moat  defensive  of  a  house, 

Against  the  enemy  of  less  happier  lands ; 

This  bleand  plot,  tikis  earth,  this  realm,  this  Britain, 

This  nurse,  this  teeming  womb  of  royal  ldng9^ 

Fear*d  by  their  breed,  and  famous  for  their  birth. 

Richard  11.  Act  11.  Scene  1. 

In  marking  the  origin  of  parliaments,  I  have  chiefly  followed  tlie 
authority  of  Judge  Blackstone ;  but  it  may  be  remarked,  that  much  dif- 
ference of  opinion  exists  among  lawyers  of  the  greatest  reputation  upcm  this 
interesting  subject ;  but  however  much  constitutional  writers  differ  from 
each  other  in  their  opinions  respecting  the  in8titutk>ns  of  our  Saxon  ances- 
tors, (whose  tenacious  adherence  to  ancient  customs  and  landmarks  is 
proverbial,)  they  all  agree  in  affirming,  that  there  was  no  such  tMng  as  a 
house  of  commons  in  existence  previous  to  the  year  1365,  which  was  the 
49Ui  of  Henry  III. ;  for  the  Saxon  Witenagemotte  cannot  be  considered 
as  a  pariiament  in  the  sense  in  which  we  understand  that  word.  Heniy 
in.  was  the  first  English  sovereign  who  sununoned  by  writ,  knights  and 
burgesses,  as  representatives  of  their  counties  and  boroughs,  to  serve  him  in 
pariiament,  a  service  which  was  then,  and  for  may  ages  aflterwards,  con- 
sidered as  a  grievous  burden,  a  heavy  expense,  and  a  great  hardship  i  in- 
deed it  frequently  happened  that  the  boroughs  viere  obliged  to  allow  their 
represoitatives  a  turn  of  money  to  defray  the  expenses  of  their  attendance  in 
pariiament  At  its  fint  institution,  pariiament  met  in  one  house  or  cham- 
ber, the  three  estates,  vis.  the  Prdates,  the  lay  Peers,  and  the  Commons, 
sat  and  voted  together  as  one  body ;  bnt  this  proving  inconvenient,  and  the 
oommons  requiring  frequendy  to  redre  for  consultation,  about  sndi  affiiirs 
as  more  immediately  affected  their  own  estate,  their  final  s^aration  and 
meeting  in  another  house  by  themselves^  was  efiecfted  about  the  year  1S95« 
in  the  reign  of  Bdward  I.  From  that  period  to  the  grand  rdidUon,  their 
unp<)Hanre  gradually  increased,  and  sinre  the  Rerdutko  of  1688,  the 
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crown  bas  from  time  to  time  oonoeded  (o  tbe  house  of  Commons  that 
poner  and  authority  which  oonstitotea  its  pieaent  greatness.  The  Scot- 
tish parijamepts  were  constituted  aimikriy  to  the  £n§^ ;  tbe  last  parliar 
ment  which  sat  in  Sootknd,  was  that  which  enacted  the  incorporating  union 
hetween  the  two  kingdoms,  and  before  the  RoTolution  of  1688 ;  it  also 
crmtanwd  three  esiaies^  m.  the  spiritual  and  lay  peer%  and  the  commons, 
who  all  sat  and  voted  together  in  one  house ;  but  at  the  Rerolutbn,  tl^ 
coofentioii  parliament,  which  met  at  Edinburgh  m  April,  1689,  deprived 
the  bishops  of  their  seats,  and  there  remained  only  two  estates  in  that  con- 
vniiom  which  offered  the  crown  of  Scotland  to  the  prince  and  princess  of 
Onnge,  and  of  that  parliament  which  paased  the  act  of  union,  and  thereby 
voted  their  own  annihilation. 

The  fdhming  ohservationB  are  extracted  from  Professor  Park's  ^*  Lec- 
tures on  the  Theory  and  Practice  of  the  Constitution,"  delivered  at  Kmg's 
College,  London,  in  the  commencement  term. 

''  The  aooedited  theory  <tf  the  Constitution  amigns  the  busmem  of  legia- 
Istioo  to  par&ameni  mducriminaiefy ;  it  does  not  confer  the  right  of  intro- 
doemg  bills  of  projects  of  law,  nor  yet  subjects  of  debate,  upon  any  paiti- 
eubr  penoo  or  persons ;  and  even  in  point  of  practice,  bilk  may  be  intro- 
dooed,  and  motioni  made,  by  any  individual  member  of  the  legislature  who 
diooses ;  tlttt  is  to  say,  by  any  one  of  six  hundred  and  fifty-eight  indivi- 
duals in  the  house  of  Commons,  and  four  hundred  and  eight  in  the  house 
ef  Lords ;  and  such  bilb  are  precisely  of  the  same  validity,  if  passed,  as 
bflii  introduced  by  the  executive  government,  or  Idng's  minbters.  We 
have  mdy  to  apply  this  theory  to  the  buriness  of  the  adwmttiratwt  govern- 
menij  and  to  suppose  that  government  carried  on  by  the  undisturbed 
means,  wliich  this  theoiy  of  the  constitution  has  pointed  out, — legislation 
eoMualfy  and  promieciumdy  originated , — ^to  see  with  one  glance,  that  a 
greater  afasaritty  never  entered  the  heart  of  man.  Administrative  govern- 
noit  has  become  the  most  profound  and  the  most  complicated  of  all  sci- 
cneesL  From  the  extent  and  intricacy  of  its  materials,  it  mates  and  masters 
the  most  powerful  intelleots  $  whie  €rom  that  very  extent,  and  the  inability 
of  the  human  mmd  to  grasp  afl  its  relations  and  dependencies,  or  to  con- 
tempbte  more  than  a  portfon  of  the  whole  field,  that  portion  with  which 
the  particular  obsegrvation  or  experience  of  eadi  has  made  him  most  con* 
Temnt,  it  furnishes  room  for  a  more  endless  diversity  and  gradation  of 
opinion,  than  is  to  be  found  in  any  other  sdenee  founded  upon  induction. 
Now  in  ail  sciences,  in  medicine,  in  maftematics,  in  chemistry,  in  astro 
Qomy,  m  law,  we  find  not  only  the  most  various  measures  of  capadfy  and 
power,  among  the  professors,  but  we  find  in  each,  a  very  few  minds  capable 
of  penetrating  immeasurable  distances  beyond  even  the  range  of  the  highest 
order  of  <»dinary  minds,  and  upon  whom,  in  each  of  those  sriences,  an  as- 
cendency or  superiority  devolves,  which  is  strictly  conaonant  to  the  nature 
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o£  things,  and  which  is  only  an  extension  of  the  same  principle  which  gires 
ordinary  inteUigence  and  information  an  ascendency  or  superiority  over 
duDness  and  ignorance.  One  man  can  do,  another  man  cannoi  do,  and 
that  IS  the  whole  matter. 

*^  We  find  that  no  sooner  is  an  administration  formed,  than  it  immedi- 
ately takes  upon  itself  not  only  what  is  properly  called  the  executive  goyem- 
ment,  but  another  and  much  more  important  function,  not  reeognised  by 
the  theory  of  the  constitution, — ^the  management,  control,  and  direction  of 
the  whole  mass  of  political  legislation,  according  to  its  own  riews  of  poli- 
tical science  and  civil  economy ;  that  although  some  scattered  portioDs  of 
legislation  are  gladly  left  by  this  overburdened  administration  to  prirate  in- 
diTiduals,  who  are  desirous,  either  through  vanity  or  puUic  spirit,  of  sig- 
nalizing themselves  as  legislators,  yet  that  even  this  is  done,  as  it  were,  by 
the  connivance  of  the  administration,  or  governmeniy  as  it  is  emphatieallj 
called ;  and  that  it  foOows  as  a  necessary  consequence,  from  government 
being  always  in  the  majmty  in  the  house  of  Commons,  that  no  private  in- 
dividual could  carry  any  measure  through  parliament  which  government 
should  see  reasons  to  oppose,— so  that  a  single  intimation  of  such  intention, 
at  once  compels  the  private  legislator  to  drop  or  withdraw  his  measure  ; 
that  even  this  connivance  at  private  legislation  is  not  considered  constitu- 
tional or  becoming,  when  the  measure  is  one  of  political  importance,  as  it 
is  deemed  not  merely  the  right  but  the  duii^  of  govemma:it,  to  take  upon 
itself  the  responsibility  of  introducing  such  measures  into  parliament ;  and 
government  has  ever  been  severdy  reprimanded  by  leaden  in  opposition  for 
abandoning  that  duty  to  others  :  finally,  that  as  soon  as  from  any  circum- 
stance whatever,  government  or  the  administration  shall  be  deprived  of 
the  power  of  so  managing,  controlling,  and  directmg  the  course  of  political 
legislation,  by  a  change  of  the  majority  into  the  minority,  or  findsufiicient 
reason  to  apprehend  that  they  shall  be  deprived  of  that  power,  they  do, 
according  to  the  actual  course  of  the  constitution,  resign  office,  upon  the 
express  ground  that  they  can  no  longer  carry  on  the  government  advan- 
tageously to  the  country ;  and  that,  so  far  from  doing  that  as  an  act  of 
offended  greatness,  it  would  be  esteemed  politically  dishoHourable  and  im- 
proper  if  they  were  to  retain  office,  after  the  support  and  adherence  of  a 
majority  in  the  house  of  Commons  should  have  been  unequivocally  with- 
drawn from  them. 

*<  A  person  who  is  returned  wholly  by  a  particular  dass  of  constituents, 
becomes  (so  far  as  there  is  any  meanmg  in  direct  representation,)  a  re- 
presentathre  of  the  interest  of  that  class  -,  and  if,  as  must  almost  universally 
happen,  the  mterest  of  that  class,  although  they  themselves  be  locally  con- 
fined to  a  particular  spot,  is  identical  with  ihe  interests  of  the  same  class 
all  over  the  kingdom,  then  the  person  does  indirectly  represent  the  interest 
of  the  whole  class ;  and  the  measure  of 'direct  representation  of  his  own  con- 
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stitaesey  wilL  be  the  measure  of  his  indirect  refHiesentatioii  of  that  claak 
We  m%fat  thus  create  a  fiur  representation  of  the  whole  coBununity,  hj  se- 
kdkg  tingle  spots  or  districts,  in  each  of  which  some  one  class  of  the  com- 
munity is  congregated,  nntfl  we  bad  fiiuriy  exhausted  every  dass,  and 
aatfaotrang  each  of  the  districts  to  return  a  certain  number  of  members. 
Bat  when  a  person  is  retained  for  a  district  sufficiently  large,  and  in  which 
the  eleetire  franchise  is  sufficiently  eztensiTe  to  comprehend  aQ  the  varieties 
ol  dtttts  within  its  constituency,  it  becomes  a  district^  not  a  class  which 
is  represented,  (unless,  indeed,  any  particular  class  have  an  overpowering 
predoBUDanoe  in  that  district,)  and  the  6nly  direct  or  indirect  represen- 
tation which  appears  to  exist,  is  that  of  local  interests,  such  as  the  affairs 
of  isil-roads,  navigations,  and  the  particular  trades  which  predominate 
witlim  the  district     So  far  as  these  interests  are  confined  to  that  district, 
there  nifl  be  direct  representation  only;  so  f&r  as  they  extend  to  other  dis- 
triela,  there  wiA  be  indirect  representation  also.     I  have  said  above,  as  far 
as  there  is  any  meaning  in  direct  representation,  for  I  have  great  doubts 
whether  the  modem  notion  of  direct  representation,  in  this  country  of  indis- 
tinct ideal,  will  stand  scrutiny ;  it  is  curious  to  see  how  men's  minds  work  in 
the  iuk.    *  Is  not  representation  a  humbug  2 '  said  a  very  keen-sighted,  but 
not  a  Tery  M»entific  friend  to  me  lately.     ^  Certainly',  said  I,  ^  in  thesense  in 
vhieh  it  is  now  used : .  take  for  example  the  members  for  Westminster. 
What  do  they  represent  ?  is  it  opinions  ?  whose  opinions  ?    What  are  the  col- 
lective opimons  of  Westminster  ?  is  it  interests  ?  whose  interests  ?     What 
are  the  collective  interests  of  St  James's  Square  and  Tothill  Fields?  and 
yet  ve  may  find  voters  from  both  for  the  sitting  members.     Which  do 
th^  repreeent  T — *"  0,'   says  one,  *  they  represent  the  majority  !'  what 
najority  ?  is  it  the  majority  on  the  poll  ?  there  is  no  majority,  but  the  ex- 
cesfl.    There  is  no  majwity  so  long  as  the  opposed  candidates  are  equal 
Who  are  the  majority  ?  those  who  come  first,  those  who  come  in  the 
niMle,  or  those  who  come  last  T — ^  No,'  says  another,  *•  the  majority  of 
their  own  voters.'     How,  I  ask,  is  that  mi^rity  ascertained,  and  where 
ii  the  identity  of  their  opinions  and  interests  ?" 

The  political  party  known  by  the  name  of  whigs,  were  excluded  from 
office  daring  the  reigns  of  the  third  and  fourth  Georges,  but  soon  after 
,  the  accesrion  of  William  the  IV.,  our  present  most  gracious  sovereign, 
that  party  obtained  ^ssession  of  power,  and  one  of  their  first-  measures 
^to  mtroduce  bills  into  parliament,  for  altering  the  mode  of  electing 
the  members  of  the  house  of  Commons,  disfranchising  some  boroughs, 
and  enfranchising  others,  increasing  the  number  of  the  county  and  bo- 
roogh  electors,  and  especially  giving  to  Scotland  an  entirely  new  consti- 
^  tncBcy.  Heretofore  in  that  kingdom,  the  burgh  members  were  elected  by 
the  respective  town  councils,  but  the  reform  bill  for  Scotland  wholly 
(iirfrancluses  all  the  town  councils,  and  confers  the  elective  franchise  b 
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the  burghs,  on  every  male  of  full  age  not  legally  incapachaied,  wlio  pays 
a  feat  of  £10,  and  has  qualified  by  paying  the  amesied  taxes,  on  or  be- 
fore the  80th  of  August  of  this  year,  and  of  July  in  every  suooeeding 
year. 

Without  claiming  originality,  my  desire  has  been  to  give  the  greatest 
mass  of  information  in  the  smallest  possible  compass :  And  as  the  Reform 
Bills  have  now  become  law,  I  devoutly  hope,  that  the  empire  may  be  as 
prosperous  under  their  operation,  as  it  was  under  our  old  ^  time*honcHired  " 
constitution. 

Blackstone  says,  that  the  original  or  fint  institution  of  parliament  is  one 
of  those  matters  which  lie  so  far  hidden  in  the  obscure  ages  of  antiquity, 
that  to  trace  it  out  n  equally  difficult  and  uncertain.  The  word  parlia- 
ment itself  is  comparatively  of  modem  date,  derived  from  the  French,  flg- 
nifying  merely  an  assembly  that  met  and  conferred  tt^ether.  It  was  fint 
applied  to  general  assemblies  of  the  estates  of  France,  under  Lewis  YII. 
about  the  middle  of  the  twelfth  century. 

It  is  certain,  that,  long  previous  to  the  introduction  of  the  Norman  lan- 
guage into  England,  all  matters  of  public  importance  were  debated  and  settled 
in  great  councils  of  the  realm.  And  this  general  councS  has  been  estab- 
lished under  several  different  names  from  tune  immemorial  *,  such  as  mychil 
synolh^  or  great  council,  myclul  ganoU^  or  greatymeetiag,  but  more  gene- 
rally tvitena  gemote^  or  the  meeting  of  wise  men,  so  that  it  would  appear 
parliaments,  or  great  national  councils,  were  coeval  with  the  kingdom  itsdf. 
How  these  parliaments  were  summoned  is  matter  of  dispute,  and  par- 
ticulariy,  if  the  commons  were  summoned  at  all :  it  is  generally  agreed  that 
the  main  constitution  of  pailiament  which  now  exists,  was  not  marked  out 
before  the  year  IS  15,  being  the  year  in  which  King  John  granted  to 
England  the  Great  Charter,  and  in  which  provision  is  first  made  for  ad- 
mittfaig  the  commons  of  England  to  a  share  of  the  legislation.  In  Mag- 
na Charta^  kmg  John  promises,  for  himself  and  his  hem  and  succes. 
sors,  to  summon  aQ  archbishops,  bishops,  abbots,  earls,  and  greater  ba- 
rons, personally :  and  all  other  tenants  in  chief  under  the  crown  by  the 
sherifib  and  bailiffs  :  to  meet  at  a  certain  place,  with  forty  days'  notice,  to  as- 
seas  aids  and  Msutages,  when  neceasary.  There  was  no  such  thing  ui  exis- 
tence as  a  house  of  G<NnmDns,  till  the  year  1S66,  being  the  49th  of  Henry 
IIL,  wlien  writs^  which  are  still  extant,  were,  for  the  first  time,  issued 
by  the  crown  to  summon  Jcnights,  citizens,  and  burgesses,  to  attend  and 
give  their  advice  to  the  Jung  in  parliament 

Parliament  is  summoned  by  the  king's  writ,  regulariy  issued  out  of 
chancery,  by  advice  of  the  privy  council,  at  least  forty  days  before  it 
commences  its  sittings.  It  belongs  exclusively  to  the  royal  prerogatrre 
to  summon  parliaments  :  no  parliament  can  be  convened  by  its  own  au- 
thority, or  by  any  other  authority  than  that  of  the  king  alone,  for  the 
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crown  (under  God)  is  the  fiouioe  and  fonntotn  of  aU  power  within  the 
rattfan.  If  the  same  persons  who  oompose  the  pariiament,  should  meet 
as  a  pm^amenl  without  the  king's  writ,  they  would  be  guilty  of  high 
treason^  and  all  their  enactments  as  a  parliament  would  not  only  be  null 
and  Toid»  but  treasonable  by  the  law.  In  all  eases  of  conquest  or  suc- 
oessfol  rebellion,  as  in  the  rivalliottses  of  Yoi^  and  Lancaster,  the  law 
sabmitted  to  the  powerful ;  and  whidiever  of  these  houses  won  the  field, 
never  onased  a  parliament  to  confirm  their  title  :  eren  Cromwell  found  a 
pariiamftnt  to  support  his  usurpation.  In  all  the  concessions  of  the 
crown  to  pariiaaoent,  it  has  erer  presenred  to  itself  this  prerogative,  and 
Ibr  voj  good  reasons.  In  the^r^  place.  For  its  own  preserfatton,  be- 
cause parliament  derives  its  whole  authority  from  the  crown,  and  the  law 
of  England  has  absolute  barred  all  coeroon  on  the  crown,  as  whoever 
had  the  power  of  coercion  would  be  superior  to  the  crown,  which  would 
destroy  the  very  foundation  of  the  government ;  and  the  power  that  is 
derived  from  the  crown  cannot  be  on  a  levd,  fiff  less  superior,  to  it  Both 
bouses  of  parliament  call  the  king  their  sovereign  lord,  and  style  them- 
nhes  his  moat  dotlfnl  and  obedient  nJ^ecU  and  servants,  and  swear  alle- 
gianee  to  him ;  And,  secondly^  Because,  supposing  parliament  bad  a  right 
to  meet  without  being  caBed  by  the  king,  it  is  impossiUe  to  imagine)  that 
all  the  members,  and  each  of  the  houses  would  unanimously  agree  upon 
the  proper  time  and  place  of  meeting ;  and,  if  one  half  of  the  memhem 
AmM  meet  and  the  other  half  absent  themselves,  who  shall  detennme 
which  is  really  the  parliament,  the  part  that  assemUes,  or  that  which  stays 
sway  ?  But  the  crown,  by  preierving  to  itself  the  prerogative  of  calling 
psrlisments  together,  prevents  confusions  and  revolutbns,  whfch  would 
set  every  private  person  on  the  throne,  and  introduce  an  anarchy,  which 
would  admit  of  neither  order  nor  remedy. 

But  although  the  parliament  cannot  meet  without  the  king's  writ,  yet, 
at  the  Revolution  in  1688,  a  convention  of  the  preceding  parliament  as* 
seaifaled  in  London,  whidi  was  afterwards,  by  the  authority  of  the  crown, 
tomed  into  a  pariiament  The  throne  had  become  vacant,  before  the  con- 
vention met  without  any  royal  summons.  They  did  not  assemble  without 
writ,  and  make  the  throne  vacant,  but  the  throne  being  preriously  vacant 
by  King  James  II.'s  abdication,  they  assembled  without  any  writ,  as  they 
must  have  done,  if  they  assembled  at  alL  Had  the  throne  been  full,  their 
oneting  would  not  merely  have  been  irregular,  it  would  have  been  high 
treason ;  but,  as  the  king  had  abdicated,  such  meeting  became  absolutely 
necessary.  In  this  convention,  the  three  estates  of  the  realm  declared  the 
throne  to  be  vacant,  and  recognised  the  succession  to  be  in  Mary,  the  eld- 
ot  daughter  of  the  hUe  king,  who  succeeded  to  the  throne,  according  to 
the  order  of  the  descent  of  the  crown  of  England,  with  whom  the  Prince  of 
Orange,  her  husband,  was  associated  in  the  government.     There  was  thus 
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no  diange  in  the  constitution,  the  throne  being  611ed  hj  hereditary  i 
Bion ;  in  proof  of  this,  it  may  be  remarked,  that  the  entail  of  the  crown 
went  to  the  heirs  of  Queen  Mary,  and  not  to  those  of  the  Prince  of 
Orange,  which  shows  that  his  administering  the  government,  was  no  in- 
fraction on  the  hereditary  descent  of  the  crown.  The  firrt  statnte  of  Wffiiam 
and  Mary  explains  the  grounds  of  that  ifrolution,  and  of  the  setdement 
then  made, — ^^And  whereas  (he  late  King  James  the  Second,  having 
abdicated  the  goyemmoit,  and  the  throne  being  thereby  vacant,"  &c. 
This  statute  also  settles  the  point  of  tiie  three  estates  of  which  pariiament 
is  composed,  which,  meaning  the  late  convention  which  met  without  any 
authority  of  the  king  or  queen,  says,  ^^  Whereas  the  lords  spiritual  and 
temporal,  and  commons,  assembled  at  Westminster,  representing  all  the 
estates  of  the  people  of  this  realm,"  &c.  therefore,  the  king  is  no^  an  es- 
taf  e  of  parliament,  for  here  were  three  estates  without  him. 

The  Revolution  parliament  repealed  several  former  laws,  but  they  left 
untouched,  and  in  their  full  force,  such  statutes  as  declared  the  suptemacy 
of  the  crown,  and  condenmed  any  coercion  upon  it.  Such  as  16th  Ridi. 
II.  which  declares,  ^^  That  the  crown  of  England  hath  been  so  &ee  at  all 
times,  that  it  hath  been  in  no  earthly  subjection,  but  immediately  subject 
to  God,  in  all  things  touching  the  regality  of  the  same  crown,  and  to  none 
other."  The  94 th  Henry  YIII.  which  recognises  the  king  as  the  ^^  one 
supreme  head  and  king,  unto  whom  a  body  politic,  compact  of  aU  sorts 
and  degrees  of  people,  divided  in  terms,  and  by  names  of  spirituality  and 
temporality,  been  bounden  and  owen  to  bear,  next  to  God,  a  natural  and 
humble  obedience.  He  being  also  mstituted  and  furnished,  by  the  good- 
ness and  suflTerance  of  Almighty  God,  with  plenary  whole  and  entire  power, 
pre-eminence,  authority,  prerogathre,  and  jurisdiction,  to  render  and  yield 
justice  and  final  determmation  to  all  manner  of  folks,  resiants,  or  sub- 
jects, within  this  his  realm,  in  all  causes,  matters,  debates,  and  conten- 
tions," &c.  The  ISth  Gar.  II.  wherein  it  is  declared :— ^^  That  by  the 
undoubted  and  fundamental  laws  of  this  kingdom,  neither  the  peers  of  this 
realm,  nor  the  commons,  nor  both  together,  in  pariiament  or  out  of  par- 
liament, nor  the  people,  collectively  or  representatively,  nor  any  other  per^ 
sons  whatsoever,  ever  had,  have,  or  ought  to  have,  any  coerctre  power 
over  the  persons  of  the  kings  of  this  redlm."  The  13th  Oar.  II.  which 
makes  it  a  prasmunire,  either  by  ^^  writing,  printing,  preaching,  or  other 
speaking,  to  declare  or  affirm,  that  both  houses  of  parliament,  or  either 
house  of  parliament,  have  or  hath  a  legislative  power  without  the  king ;"' 
and  it  also  declares  the  power  of  the  sword  to  be  wholly  in  the  king; 
^^  and  that  both  or  either  of  the  houses  of  paiiiameut  cannot,  nor  ought  to 
pretend  to  the  same,  nor  can,  nor  lawfully  may  raise  or  levy  any  war^ 
offensive  or  defensive,  agamst  his  majesty,  his  heirs,  or  lawful  successors  ; 
and  yet  the  contrary  thereof  hath  of  late  years  been  practised,  almost  to 
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ibe  miD  and  destraction  of  this  kingdom,  proceeding  firom  the  wilful 
take  of  the  sapreme  and  lawful  authoiitj."  All  these  lawi,  and  many 
iDMe,  were  left  unrepealed  at  the  Rerolution,  which  shows  that  it  was  in 
the  personj  and  not  the  government,  thai  our  rerolution  proceeded. 

Bladntone,  in  his  Commentaries,  proceeds  to  say,  that  the  constituent 
parts  of  a  parliament  are  the  next  objects  of  inquiry.  ^^  And  these,"  says 
he,  ^  are  the  King's  Majesty  sitting  there  in  his  royal  political  capacity, 
and  the  three  estates  of  the  realm  ;  the  Lords  Spiritual,  the  Lords  Tem- 
poral, (who  sit  together  with  the  king  in  one  house,)  and  the  Conunons, 
who  sit  hy  themsdves  in  another  house.  And  the  King,  and  these  three 
estate  together,  form  the  great  corporation  or  body  politic  of  the  kmg- 
dom,  of  which  the  King  is  said  to  be  caputy  principium,  etjims.  For,  on 
their  coming  together,  the  King  meets  them,  either  in  person  or  by  repre- 
aentatioD,  without  which  there  can  be  no  beginning  of  a  pariiament ;  and 
he  also  has  alone  the  power  of  dissolving  them/'* 

The  same  high  authority  goes  on  to  say,  that  the  legislature,  therefore, 
cannot  abridge  the  executive  power  of  any  rights  which  it  still  retains, 
withoat  its  own  consent,  since  the  law  must  perpetually  stand  as  it  now 
does,  unless  all  the  powers  will  agree  to  alter  it.  And  herem,  indeed, 
comista  the  true  exceflence  of  the  English  goremment,  that  all  its  parts 
form  a  mutual  check  on  each  other.  In  the  legislature,  the  people  are  a 
check  upon  the  nobility,  and  the  nobility  again  act  as  a  check  upon  the 
people,  by  the  mutual  privilege  of  rejecting  what  the  other  has  resolved, 
while  the  King  is  a  check  upon  both,  and  which  preserves  the  executive 
power  from  encroachments.  And  this  very  executive  power  is  again 
died^ed  and  kept  within  due  bounds  by  the  two  houses,  through  the  privi- 
lege whidi  has  been  conceded  to  them  by  the  crown,  of  inquiring  into, 
impeaching,  and  punishing  the  conduct  of  the  King's  evil  and  pernicious 
councillors.  The  King  can  constitutionally  do  no  wrong,  and  were  par- 
lianient  to  pass  censures  on  him,  it  would  destroy  his  constitutional  inde- 
pendence, render  him  inferior  to  his  parliament,  and  destroy  his  supremacy 
entirriy.  Thus  every  branch  of  our  civil  polity  supports  and  is  supported, 
regulates  and  is  regulated,  by  the  rest ; — for  the  three  estates,  naturally 
drawing  in  different  directions,  of  opposite  interests,  and  the  prerogative 
of  the  crown  in  another  still  different  from  the  two  houses,  they  mutually 
keep  each  other  from  exceeding  their  proper  limits,  while  the  whole  is 
prevented  from  separation,  and  are  artificially  connected  together  by  the 
mixed  naturer  of  the  crown,  which  is  the  capuiy  principiuniy  et  Jinis,  the 
heg^nmng,  the  middle,  and  the  end  of  the  legislature,  and  the  s(^  executive 
potoer.  Like  three  distinct  powers  in  mechanics,  they  jointly  impel  the 
i  of  gtyvenunent  in  a  direction  different  from  that  which  either,  if 
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aeting  bj  itself,  would  have  done  ;  and,  at  same  time,  in  a  direction  par- 
taking of  each,  and  formed  out  of  all,  a  direction  which  constitutes  the 
true  line  of  libertj  and  happiness  of  the  community. 

The  fitvt  estate  of  pariiament  is  ^the  Spiritual  Lords,  who  consist  of  tiro 
archbishops  and  twentj-four  bishops  for  England,  and,  since  the  Union 
with  Irelai)d,  four  Spiritual  Lords  of  that  kingdom  sit  hj  rotation  of  ses- 
sions in  the  House  of  Lords,  making  the  number  for  the  United  Kingdom 
thirty.  At  the  dissolution  of  the  monasteries  by  Henry  VIII.,  the  first  es- 
tate, besides  the  bishops,  consisted  of  twenty-six  mitred  abbots  and  two 
priors,  and  were  then,  in  point  of  nnmiiers,  equal  to  the  Temporal  Lords. 
The  bishops  hold  certain  ancient  baronies  under  the  King.  But,  though 
these  Lords  Spiritual  be,  in  the  eye  of  the  law,  a  distmct  estate  from  the 
Lords  Temporal,  and  are  so  distinguished  in  our  acts  of  pariiament,  yd, 
in  practice,  they  are  usually  Mended  together  under  the  one  name  of  the 
Lords ;  they  intermix  in  their  votes,  and  the  majority  of  such  intermixture 
joins  both  estates. 

Sir  Edward  Coke  says,*  that  a  bishop  is  regulariy  the  King's  fan- 
mediate  officer  of  justice  in  causes  ecclesiastical;  all  the  (temporalities  of 
the)  bishoprics  in  England  are  of  die  King's  foundation,  and  the  King  m 
patron  of  them  all ;  at  first  they  were  donative,  as  appears  fixnn  afl  law- 
books, acts  of  parliament,  and  history,  and  that  was  per  traditUntem  antntH 
et  ptutaralii  bacuH,  t.  e.  by  the  crosier.  King  Henry  I.  being  persuaded 
by  the  bishop  of  Rome,  refused  to  consent  to  their  being  elected  by  their 
chapters ;  but  King  John,  by  royal  charter,  adcnowledging  <he  custom 
and  right  of  the  crown  in  former  times,  yet  granted,  de  communi  consenn 
baronum,  that  they  should  be  elective,  which  was  afterwards  confirmed  bj 
divers  acts  of  Parliament  Afterwards,  the  manner  and  order,  as  well  of 
the  election  of  archbishops  and  bishops,  as  of  the  confirmation  of  their 
election  and  consecration,  is  enacted  and  expressed  in  the  S5th  Hen.  VIII) 
which  b  still  unrepealed,  but  remains  in  fuU  force  and  efiecL 

The  sec(md  estate  of  parliament  is  the  Temporal  Nobility,  which  con- 
sists of  all  the  peers  of  the  reahn,  of  whatever  title  of  nobility.  AH  ^^ 
ancient  peers  sit  by  descent,  because  their  titles  are  hereditary.  The  new 
made  peers  take  their  seats  from  the  date  of  their  creatron,  and  the  Scottish 
peers,  since  the  union  with  that  ancient  kingdom,  sit  as  representatives  of 
the  whole  body  of  the  Scottish  nobility,  and  are  elected  for  each  new  p8^ 
liament. 

The  distinction  of  vBxk  and  honour  is  necessary  in  every  weQ  goven^ 
state ;  as  a  reward  for  eminent  public  services  in  a  manner  the  most  deBi^ 
able  to  individuak,  and  yet  without  any  burden  to  the  community ;  exeit- 
mg  an  ambitious  yet  Uudahle,  arduous,  and  generous  emulation  in  evvT 

•  Ub.ii.c.]l,seot.  8ei,p.i3i. 
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das  of  the  people.  However  dangerous  these  generoas  emotions  might 
be  ID  a  republic^  they  wffl  oertainlj  be  attended  with  the  happiest  effects  under 
a  free  DHMiaroliy,  when,  without  destroying  its  existenee,  or  diaturUog  the 
pablie  peace,  g:uilty  amlntion  will  be  continuaDy  restrained  by  the  superior 
poirer,  the  sorereign,  firom  whiefa  all  honour  is  derived.  A  desire  for  ad- 
Tancement,  whev  RUi<«ally  diffused,  gives  life  and  vigour  to  die  oommonity, 
it  seta  aQ  the  wbeds  of  government  in  motion,  which,  under  a  wise  and 
patriotie  sovereign,  may  be  most  beneficially  directed  x  and,  in  consequence, 
ereiy  individual  may  be  made  subservient  to  the  good  of  the  puUie,  while 
he  exdnaively  seeks  only  to  promote  his  own  private  view&  A  body  of 
nobility  is  also  more  peculiariy  necessary  in  our  nuxed  and  oon^wund  eon* 
stitodoo,  in  order  to  support  both  the  rights  of  the  crown  and  the  pec^le, 
by  fonning  a  barrier  to  withstand  the  encroachments  of  each.  It  creates 
aad  preserves  that  gradual  scale  of  dignity  which  jMXioeeds  from  the  pe*- 
saQt  to  the  prince  ;  rising  like  a  pyramid  from  the  broad  foundation  of  the 
people,  and  diminishing  to  a  point  as  it  rises,  the  sovereign  being  its  apex. 
The  nobility  bemg  the  pillars  raised  up  from  among  the  people,  more  im- 
mediately to  support  the  throna 

The  third  estate  is  the  Commons,  who  sit  in  a  house  by  themselves, 
which  is  frequently  called  the  Lower  House,  in  contradistinction  to  the 
House  of  Lords,  or  the  Upper  House.  The  old  constitution  of  thb  house 
k,  that  the  counties  are  to  be  represented  by  knights,  elected  by  the  pro- 
frieton  of  lands ;  and  the  cities  and  boroughs  to  be  represented  by  ci- 
tizem  and  burgesses,  chosen  by  the  mercantile  part,  or  supposed  trading 
hitereBt  of  the  nation.  In  the  year  1833,  a  biU  was  passed,  which  great- 
ly extended  the  right  of  suffrage,  and  altered  in  a  small  degree  the  number 
of  lepresentatiyes  for  each  of  the  three  kingdoms.  This  ii  commonly 
called  the  Reform  Bill,  and  an  abstract  of  it  will  be  found  in  another 
part  of  the  volume.  The  number  of  representatives  in  the  British 
Hooae  of  Conunons  formwly  was  668,  of  whom  613  were  for  £ng- 
Ittd  aad  Wales,  45  for  Scotland,  and  100  for  Ireland.  Evwy  member 
nj8  Blackstone,  though  chosen  by  one  particular  district,  when  elected 
ftod  returned,  serves  for  the  whole  reahn.  For  the  end  of  his  coming 
thither  is  not  paitk^ular,  but  general,  not  barely  to  advantage  his  constitu- 
ents, but  the  commonwealth,  ^^  to  adrise  his  Majesty,"  {as  appears  from 
the  writ  of  summons,)  ^  in  the  great  council  of  the  natkin,  touching  cer- 
tain difficult  and  urgent  affairs  eoooeming  the  King,  and  defence  both  of 
Ihekiagdemand  church  of  England."  And,  therefore,  he  is  noi  bound, 
^  a  deputy  in  the  United  Provinces,  or  ^bA  Congress  of  North  America, 
to  coBsnlt  with,  or  take  the  advice  oi,  his  c<MiBtituents  upon  any  pwticidar 
point,  ualess  he  himself  thinks  it  proper  and  prudent  so  to  4o. 

Tfaehoiiae  of  Commons  only  gradually  attained  to  its  present  impor- 
^aaee;  it  was  not  till  the  retgn  of  James  I.  that  the  universities  enjoyed 
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the  pennanent  pririlege  of  being  represented  there.  Indeed,  go  little  were 
the  advantages  of  the  Lower  House  of  Parliament  understood,  that,  in 
the  reign  of  Edward  I,,  no  intelligence  could  be  more  disagreeable  to  any 
borough  than  to  find  that  it  must  elect,  or  to  any  individual  than  that  he 
was  elected,  to  a  trust  to  which  no  honour  was  thai  attached.  At  that  time, 
it  was  usual  for  the  members  to  give  sureties  for  their  attendance  before 
the  kmg  and  parliament,  their  expenses  being  respectively  borne  by  their 
constituents.  But  the  weight  and  influence  of  the  house  of  Conunons  in- 
creased from  time  to  time,  till  it  arrived  at  its  present  rank  and  authoritj 
in  the  legislature. 

These,  says  Blackstone,  page  160,  are  the  constituent  parts  of  a  parfa'a- 
ment,  the  King,  who  is  the  caputy  principmm^  etjinisj  the  Lords  Spiritual 
and  Temporal,  and  the  Commons, — ^parts,  of  which  each  is  so  necessaiy,  that 
the  consent  of  all  is  required  to  make  any  new  law  that  shall  be  binding  upon 
the  subject  Whatever  is  enacted  for  law  by  one  or  by  two  only  of  these,  is 
no  statute,  and  no  regard  is  due  to  it,  unless  in  matters  relating  to  the  priri- 
leges  of  either  house.  And  at  the  restoration  of  Charles  IL,  when  the 
constitution  rose  from  the  ruins  into  which  Cromwell  had  crushed  it,  it 
was  particulariy  enacted,  13  th  Car.  II.  c.  1 ,  ^^  That  if  any  person  shaU  ma- 
liciously or  advisedly  affirm,  that  botli  or  either  of  the  houses  of  parliament 
have  any  legislative  authority  without  the  king,  such  person  shall  incur  all 
the  penalties  of  a  pnemunire." 

Our  monarchy  is  said  to  be  a  limited  one ;  and,  therefore,  for  the  bet- 
ter understanding  of  this  common  expression,  a  term  which  is  of  daily  oc- 
currence, it  may  not  be  unnecessary  to  say  a  few  words  on  the  subject  o( 
limitation.  There  are  limitations  of  concession  and  of  coercion ;  both  are 
always  the  act  of  a  superior  to  inferiors.  Thus  the  Almighty  was  pleased 
to  limit  himself,  when  he  made  covenants  with,  and  granted  conditions  to 
mankind,  and  is  obliged  by  his  veracity  to  perform  them.  Fathers  maj 
also  limit  themselves  to  their  children,  and  kings  may  limit  themselves  to 
their  subjects,  by  grantmg  them  certain  laws  and  privileges,  and  giving 
them  his  solemn  oath  to  observe  and  keep  them.  Laws  were  made  by 
kings,  therefore  kings  must  have  been  in  existence  before  the  laws ;  no 
law  can  be  produced  that  made  the  first  king  in  England.  We  have  been 
governed  by  kings  as  isx  back  as  history  can  carry  us,  and  all  the  laws  of 
England  were  made  by  kings,  by  the  advice  of  parliament  Pariiament 
recognises  our  kings,  as  particularly  specified  in  the  act  Ist  Eliz.  and  1st 
James  L  wherein  parliament  acknowledged  the  prior  right  of  these  sove* 
reigns  from  proximity  of  blood,  but  made  no  pretence  of  conferring  the 
crown  as  at  the  disposal  of  parliament,  but  acknowledged  their  right  and 
title  to  be  from  God,  *^  and  thereunto  we  most  humbly  and  faithfully  do 
submit  and  oblige  ourselves,  our  heirs  and  posterity  for  ever,  until  the 
last  drop  of  our  Mood  be  spent." 
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Magna  Charta^  whidi  begins  the  statute  book,  is  whoflj  an  act  of  con- 
cenioaon  the  part  of  King  John,  and  granted,  as  it  so  expresses,  entirely 
of  his  free  wilL  There  was  no  house  of  Commons  till  after  the  concession 
of  the  great  charter,  when,  as  before  mentioned,  Henrjr  III.  first  summon- 
ed the  conunons  to  aid  the  crown  with  their  advice,  when  the  style  of 
eoactmoits  wa»— <<  Be  it  enacted  by  the  king,"  or,  ^^  our  sovereign  lord 
the  king  hath  ordained,  by  the  advice  of  the  lords,  and  the  humble  petition 
of  the  commons."  At  that  time,  it  was  the  privilege  of  the  lords  to  ad- 
Tise,  hot  the  commons  petitioned  ;  the  prerogative  of  enacting  was  wholly 
m  the  crown.  By  subsequent  acts  of  concession,  the  king  has  limited  his 
prerogative  not  to  make  laws  without  the  advice  and  consent  of  the  three 
estatcB  of  parliament,  yet  he  has  not  given  up  any  of  his  prerogative  to 
them,  for  he  alone  can  make  an  act  of  parliament  to  be  law ;  not  by  way 
of  a  negative  voice,  for  all  the  negatives  in  the  worid  wiU  never  make  a 
postife.  A  negative  is  only  the  saying  this  shall  not  be  law.  But  the 
king's  saying,  this  act  shall  be  a  law,  and  putting  his  name  to  it,  makes  it 
law.  It  is  the  king  alone  who  can  say,  ^^  Le  roy  le  veut"  the  king  wills 
this  to  be  a  law,  and  this  makes  it  law.  The  present  style  of  acts  of 
pariiament  is,  <^  Be  it  enacted  by  the  King,  with  the  advice  of  the  Lords  Spi- 
ritaal  and  Temporal,  and  Commons,  and  by  the  authority  of  the  same." 
Hoe  the  power  of  enacting  rests  wholly  in  the  king,  the  power  of  advising  is 
in  the  three  estates  ;  to  advise  and  consent  is  one  thing,  to  enact  is  another  ; 
"  hj  antbority  of  the  same,"  is  the  king's  authority,  who  enacts,  and  that 
of  the  lords  and  commons,  who  advise.  ^'  In  the  multitude  of  councillors 
there  k  wisdom^" 

The  king  of  Great  Britain,  therefore,  is  the  greatest  potentate  on 
farth,  and  under  him,  and  deriving  thev  being  and  authority  from  him, 
the  paifiament  of  England  is  the  most  august  and  powerful  national  as- 
Kohlj  in  the  whole  world.  The  power  and  jurisdiction  of  parliament, 
ayi  Sir  Edward  Coke,  is  so  transcendent  and  absolute,  that  it  cannot  be  con- 
fined either  for  causes  or  persons  within  any  bounds.  It  has  authority  in 
making,  confirming,  enlarging,  restraining,  abrogating,  repealing,  reviving , 
vA  expoiinding  of  laws,  concerning  matters  of  all  possible  denomuiatk>ii8» 
c^xJeoaslical  or  tCToiporal,  civil,  military,  maritime,  or  criminal  The  king 
in  this  {dace  is  incontroUable,  this  being  the  place  where  that  absolute  des- 
potic power,  which  must,  in  all  governments,  reside  somewhere,  is  en- 
trasted  by  the  constitution  of  these  kingdoms.  All  mischiefs  and  griev- 
Bnoea,  operations,  and  remedies,  that  transcend  the  ordinary  course  of  the 
^%  are  within  the  reach  of  this  extraordinary  tribunal  It  can  regulate 
and  new-model  the  succession  to  tho  crown,  as  was  done  in  the  reign  of 
Heoiy  YIII.  and  his  three  childrea  and  successors.  It  can  change  and 
^^^  afresh  even  the  constitution  of  the  kingdom,  and  of  parliaments 
^*^^OM<^es,  as  was  done  by  the  Act  of  Union,  and  the  several  stetutes  for 
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triennial  and  septennial  elections,  and  as  has  been  recently  done  bj  the 
passing  the  Bills  for  the  reibim  of  parliament.  In  short,  it  can  do  erery 
thing  that  is  not  naturally  impossible;  and,  dierefore,  some  have  not 
scrupled  to  call  its  power,  by  a  figure  certainly  too  bold — ^the  omnipotenoe 
of  pariiament  Tliis  figure  of  speech  applies  to  the  king  alone  in  the 
exercise  of  hb  prerogative,  and  it  is  true  that  what  the  king  and  parlia- 
ment doth,  no  authority  on  earth  can  undo.  So  that,  continues  Sir  E. 
Coke,  it  is  a  matter  most  essential  to  the  liberties  of-  this  kingdom,  that 
such  members  be  dected  for  this  important  trust,  as  are  moat  eminent  for 
their  probity,  their  fortitude,  and  their  knowledge,  for  it  was  a  known  apo> 
thegm  of  the  great  lord  treasurer  Burleigh,  **  that  England  could  never 
be  ruined  but  by  a  parliament ;"  and,  as  Sir  Matthew  Hale  observes,  thig 
being  the  highest  and  greatest  court,  over  which  none  other  can  have  ja- 
risdiction  in  the  kingdom,  if  by  any  means  a  misgovenunent  should  anjr 
ways  fall  upon  it,  the  subjects  of  this  kingdom  are  left  without  all  manoer 
of  remedy. 

In  order  to  prevent  the  mischiefs  that  might  arise  by  placing  such  ex- 
tensive privileges  in  hands,  that  are  either  incapable  or  improper  for  its 
managements  it  is  provided  by  the  custom  and  law  of  parUament,  that  do 
member  shall  sit  or  vote  in  either  house  before  he  is  twenty -one  years  of 
age.  And  it  is  enacted  by  statute  7th  Jac.  I.  e.  6,  that  no  member  be 
permitted  to  enter  into  the  house  of  Commons,  till  after  he  has  taken  the 
oath  of  allegiance  before  the  Lord  Steward,  or  his  deputy ;  and  by  statute 
the  30th  Car.  II.  and  Ist  Qeo.  I.,  no  member  shall  sit  or  vote  m  either 
house,  till  he  shall  have  taken,  in  the  presence  of  the  house,  the  oaths  of 
allegiance,  supremacy,  and  abjuration,  and  also  subscribed  and  repeated 
the  declaration  against  transubstantiation,  invocation  of  saints,  and  the 
sacrifice  of  the  mass.  The  declarations  against  these  three  articles,  which 
exduded  the  memben  of  the  Latin  church  from  both  houses,  and  also 
the  Test  Act,  was  repealed  in  the  year  1899,  as  preliminary  steps  towards 
a  ^*  breaking  in  upon  the  Constitution  ;*'  and  by  act  of  parliament  passed 
for  that  purpose,  Roman  CathoUc  gentlemen  are  now  eligible  to  sit  in  par- 
liament, and  to  hoM  offices  in  the  state,  with  the  exception  of  the  offices 
of  Lord  Chancellor  of  England,  aad  Ireland,  and  the  Lord  Lieutenant  of 
the  latter  kingdom,  which  three  offices  must  always  beh^  by  Protestaots. 
Aliens,  unless  naturalized,  were  likewise  incapable  to  searre  in  parliainent, 
but  by  the  statute  1 2th  and  ISth  William  and  Mary,  it  Is  declared  that 
no  alien  is  capable  of  being  a  member  of  either  house  of  pariiament. 

The  whole  of  the  law  and  custom  of  pariiament  has  its  origin  from  this 
one  maxim,  *^  That  whatever  matter  ariseth  concemmg  either  bouse  of 
pariiament  ought  to  be  examined,  discussed,  and  adjudged  in  that  house 
to  which  It  relates,  and  daewhere."  Hence,  for  instance,  the  lords  will  not 
suffisr  the  commons  to  inteifa^  in  settling  the  election  of  one  of  the  re- 
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praeotative  peers  of  Scotland ;  neither  will  the  commoos  aUow  the  lords  to 
judge  of  the  election  of  a  burgess  or  knight  of  the  shire  ;  nor  will  either 
boQse  permit  the  subordinate  courts  of  law  to  examine  or  discuss  the  merits 
ofeidier  Ctte. 

Vieprinkget  of  parliament  are  most  extensive,  and,  in  fact,  perfectly 
indefinite.    They  were  principally  established,  in  order  to  protect  its  mem* 
bers  not  oafy  from  being  molested  by  their  feUow  subjects,  but  also  more 
especiaflj  from  being  oppressed  by  the  power  of  the  crown,  and  the  dig- 
nity md  independence  of  both  houses  are  in  a  great  measure  preserred  by 
keeping  their  privileges  indefiniie^  so  that  they  can  draw  upon  this  maga- 
zine on  any  emergency.     Henry  VIII.  and  Elizabeth  were  frequently  m 
the  habit  of  swearing  at  the  members  of  the  house  of  commons,  even  strik- 
ing them,  imprisoning  them  during  thar  own  pleasure,  and  suffering 
no  questions  to  be  asked  or  reason  ghren  for  such  arbitrary  prooeed- 
rap,    Elizabeth  used  to  say,  <*That  the  commons  ought  not  to  deal,  to 
judge,  or  to  meddle  with  her  pi^rogative,  or  with  affairs  of  state,  but  to 
leare  all  such  matters  to  those  whose  business  it  was,  and  who  could  un- 
derstand them."     In  Townshend*s  coUectknis,  page  37,  it  is  related  that 
that  redoabtaUe  princess  limited  the  freedom  of  speedi  of  the  oommcms  to 
the  haie  voting,  yea  or  nay,  commanding  them  not  to  meddle  with  leform- 
ng  or  transformmg  either  church  or  state ;  and  the  speaker  was  ordered 
'*to  reject  sudi  biDs,  if  offered,  until  they  be  viewed  and  considered  of  by 
those  whom  it  is  fitter  should  consider  of  such  things,  and  can  better  judge 
of  thesk^'    She  abo  so  lunited  the  privileges  of  the  members  of  the  house 
ofeonmxMis,  *^that  no  man's  ill-doings  or  non-perfbrmaoce  of  duties, 
should  eover  or  ^x>tect  him."     And  in  a  petition  of  access  to  her  Mijesty, 
theconnnoBs  were  ccmfined  to  require  such  only  in  *^  weighty  matters," 
indthat,  too,  only  <^  when  her  Majesty  was  at  kisure.'^    But  m  the  reign 
of  Chalks  the  I.,  when  a  fanatksal  spirit  of  insubordinatbn  was  isevalent, 
it  was  esteemed  breach  of  privilege,  and  a  sufficient  cause  for  a  rebellion, 
when  that  mjured  monarch  only  deatedjutiice  against  five  members  of  the 
couDona'  houses     Some  of  the  more  notorious  privileges  of  the  members 
of  either  house  are, — the  privilege  of  speech,  person,  their  domestics,  and 
of  iheblaocis  and  goods.     The  privilege  of  speech  was  dedared  by  the 
statote  lit  W.  and  M.  to  be  one  of  the  liberties  of  the  people,  '<  that  the 
^'ndom  of  speedi,  debates,  and  proceedings  in  parliament,  ought  not  to 
be  impeached  or  questioned  in  any  court  or  place  out  of  pariiament"    This 
^om  of  speech,  as  likewise  the  other  privileges  of  servants,  lands,  and 
S^  are  partknilariy  demanded  of  the  king  in  person,  by  the  speaker  of 
the  house  of  commons  at  the  bar  of  the  house  of  lords,  at  the  opening  oi 
^  new  pariiament     This  privilege  formerly  included  not  only  protec- 
tion from  illegal  violence,  but  also  from  legal  arrests  and  seiauies  by  law 
Pi^ocesi ;  and  even  still,  violently  to  assault  a  member  of  eitlier  house,  or 
his  menial  servant,  is  a  high  contempt  of  parliament^  and  punishable  with 
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the  utmoBt  leverity.  No  member  of  either  hoiue  can  be  arrested  and 
taken  into  custody,  unleaa  for  some  indictable  offence,  without  a  breach  of 
the  privilege  of  parliament. 

Every  peer,  by  license  obtained  from  the  king,  may  make  another  lord 
of  parliament  his  proxy,  to  vote  for  him  in  his  absence.  ^^  By  the  orden 
of  the  house,  no  peer  can  have  more  than  two  proxies,  nor  can  proxies 
vote  upon  a  question  of  guilty  or  not  guilty."  A  privilege  which  a  mem. 
her  of  the  other  house  can  by  no  means  have,  as  he  is  himsdf  but  a  proxj 
for  a  multitude  of  other  people.  Each  peer  has  also  a  right,  by  leave  of 
the  house^  when  a  vote  passes  contrary  to  his  sentiments,  to  oiter  his  dii« 
sent  on  the  journals  of  the  house,  with  the  reasons  for  such  dissent,  which 
u  usually  styled  his  protest  All  bills,  likewise,  that  may  in  their  coDse- 
quences  anywise  affect  the  rights  of  the  peerage,  are  by  the  custom  of  par- 
liament, to  have  theur  first  rise  and  beginning  in  the  house  of  peers,  and  to 
suffer  no  changes  or  amendments  in  the  house  of  commons. 

The  law  and  customs  peculiar  to  the  house  of  commons  relate  principallj 
to  the  raising  of  taxes,  and  the  election  of  members  to  serve  in  pariiament 

Furst,  with  regard  to  taxes,  it  is  the  ancient  indisputable  privilege  and 
right  of  the  house  of  commons,  that  all  grants  of  subsidies  or  parliamen- 
tary aids  begin  in  their  house,  and  are  first  bestowed  by  them,  although 
their  grants  are  ineffectual,  to  all  intents  and  purposes,  until  they  have  the 
consent  of  the  house  of  lords  and  the  sovereign.  The  true  reason,  arising 
from  the  spirit  of  our  constitution,  seems  to  be  this, — because  the  lords, 
being  a  permanent  hereditary  body  created  at  pleasure  by  the  king,  are 
supposed  to  be  more  liable  to  the  influence  of  the  crown  than  the  com- 
mons, who  are  a  temporary  elective  body,  freely  nominated  by  the  people. 

Next,  with  regard  to  the  election  of  knights,  citizens,  and  burgesses,  we 
may  observe,  that  herein  consists  the  exercise  of  the  democratical  part  of 
our  constitution ;  for  in  a  democracy  there  can  be  no  exercise  of  sove- 
reignty but  by  suffrage,  wludi  is  the  declaration  of  the  people's  will  In 
an  democracies,  therefore,  it  is  of  the  utmost  importance  to  regulate  by 
whom,  and  in  what  manner,  the  suffrages  are  to  be  given.  In  England, 
the  people  do  not  debate  in  a  collective  body,  but  by  representation ;  and 
in  the  choice  of  representatives,  the  laws  have  very  strictly  guarded  against 
usurpation  or  abuse  by  many  salutary  provisions,  which  may  be  reduced 
to  these  three  points :  1.  The  qualifications  of  the  electors.  S.  The  quali- 
fications of  the  elected.     3.  The  proceedings  at  elections. 

As  to  the  qualifications  of  the  electors :  By  several  statutes  it  has  been 
enacted,  that  the  knights  of  the  shire  shall  be  chosen  of  people,  whereof 
every  man  shall  have  freehold  to  the  value  of  forty  shillings  by  the  year  within 
the  county,  which  is  to  be  dear  of  all  charges  and  deductions,  except  par- 
liamentary and  parochial  taxes.  The  knights  of  the  shfre  are  the  repre- 
sentatives of  the  landed  interest  of  the  kingdom  ;  theur  electors  mu8t|  there- 
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fore,  bare  ertates  in  lands  or  tenements  intliin  the  county  represented : 
These  estates  most  be  ireehold,  tbat  is,  for  term  of  life  at  least ;  because, 
ifben  these  statutes  were  made,  beneficial  leases  for  terms  of  years  were 
not  in  nse,  and  copyholders  were  then  little  better  than  villeins,  absolutely 
dependent  on  their  lords :  This  freehold  must  be  of  forty  shillings  annual 
ralue ;  because  that  sum  would  then,  with  proper  industry,  furnish  all  the 
neoBBfiries  of  life,  and  render  the  freeholder  an  independent  man.  The 
other  kss  important  qualifications  of  the  electors  for  counties  in  England 
and  Wales  may  be  collected  from  the  statutes  ;  which  direct,  2.  That  no 
peison  under  twenty-one  yean  of  age  shall  be  capable  of  voting  for  any 
member.  This  extends  to  members  for  boroughs  as  well  counties ;  as 
does  the  next  also,  viz.  3.  That  no  person  convicted  of  perjury,  or  subor- 
natioD  of  perjury,  shall  be  capable  of  voting  in  any  election.  4.  That  no 
penon  shall  vote  in  right  of  any  freehold,  granted  to  him  fraudulently,  to 
qaalify  him  to  vote,  under  the  penalty  of  £40.  And  to  guard  against 
fnuds,  it  is  further  provided,  5.  That  every  voter  shall  have  been  in  the 
actual  posseasion  or  receipt  of  the  profits  of  his  freehold,  for  his  own  use, 
for  twdre  calendar  months  before ;  except  it  came  to  him  by  descent,  mar- 
riage, marriage-settlement,  wiD,  or  promotion  to  a  benefice  or  office.  6. 
That  00  person  shall  vote  in  respect  of  an  annuity  or  rent  charge,  unless 
roistered  with  the  clerk  of  the  peace  twelve  calendar  months  before.  7. 
That  in  mortgaged  or  trust-estates,  the  person  in  possession,  under  the 
abo?e  mentioned  restrictions,  shall  have  the  vote.  8.  That  only  one.  per* 
ion  ifaall  be  admitted  to  vote  for  any  one  house  or  tenement,  to  prevent 
the  splitting  of  freeholds.  9.  That  no  estate  shaD  qualify  a  voter,  unless 
the  estate  has  been  assessed  to  some  land-tax,  and  at  least  twelve  months 
.  before  the  election.  10.  That  no  tenant  by  copy  of  court-roll  shall  be 
permitted  to  Fote  as  a  freeholder. 

The  electon  of  citizens  and  burgesses  are  supposed  to  be  the  mercan- 
tile or  trading  interest  of  the  kingdom.  Such  freemen  only  of  any  city  or 
boroagfa  as  claim  by  birth,  marriage,  or  servitude,  shall  be  entitled  to  vote 
thoein,  unless  he  has  been  admitted  to  his  freedom  twelve  calendar  months 
before. 

Some  of  the  qualifications  of  persons  to  be  elected  members  of  the 
house  of  Commons  depend  upon  the  law  and  custom  of  parliament,  de- 
clared by. the  house  of  Commons,  others  upon  certam  statutes.  From 
which  it  appears,  1.  That  they  must  not  be  aliens  bom,  or  minora.  9. 
That  they  must  not  be  any  of  the  twelve  judges,  because  they  sit  in  the 
House  of  Lords  ;  nor  of  the  clergy,  for  they  sit  in  the  convocation  ;  nor 
persons  attunted  of  treason  or  felony,  for  they  are  unfit  to  sit  any  where. 
3.  That  sherifiTs  of  counties,  and  mayon  and  bailifiTs  of  boroughs,  are  not 
c%ible  in  their  respective  jurisdictions,  as  being  returning  officen ;  but 
that  sheriffs  of  one  county  are  eligible  to  be  knights  of  another.  4.  That  in 
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itrietneM,  all  memben  ougbi  to  have  been  inhabitanU  of  die  places  for 
wbich  thej  are  duMen:  But  thia  haTiog  been  long  dkregarded^  was  at 
leogtb  entirely  repealed  bj  statute  14th  Geo.  III.  5.  That  no  penons  con- 
cerned in  the  management  of  any  duties  or  taxes  created  since  1692,  ex- 
cept the  commissioners  of  the  treasury,  nor  any  of  the  officers  following, 
Tifc  commissionen  of  prizes,  transports,  sick  and  wounded,  wine  licences, 
navy  and  victualling ;  secretaries  or  receiTers  of  prizes ;  comptroUen  of 
the  army  accounts ;  agents  for  regiments ;  governors  of  plantations  and 
their  deputies ;  officers  of  Minorca  or  Gibraltar ;  officers  of  the  excise 
and  customs  ;  clerks  or  deputies  in  the  several  offices  of  the  treasury,  ex- 
chequer, army,  victualling,  admiralty,  pay  of  the  army  or  navy,  secre- 
taries of  state,  seal,  stamps,  appeals,  wme  licences,  hackney  coaches,  hawk- 
ers and  pedlars  \  nor  any  persons  that  hold  any  new  office  under  the  crown, 
created  since  1705,  are  capable  of  being  elected  or  sitting  as  members.  6. 
That  no  person  having  a  pension  under  the  crown  during  pleasure,  or  for 
any  term  of  years,  is  capable  of  being  elected  or  sitting.  7.  That  if  any 
member  accepts  an  office  under  the  crown,  except  an  officer  in  the  army 
or  navy,  accepting  a  new  commission,  his  seat  is  void,  but  such  member  is 
capable  of  being  re-elected*  8.  That  all  knights  of  the  shire  shall  be  ac- 
tual knights,  or  such  notable  esquires  and  gentlemen  as  have  estates  suffi- 
cient to  be  knights,  and  by  no  means  of  the  degree  of  yeomen.  This  is 
reduced  to  a  still  greater  certainty,  by  ordaining,  9.  That  every  knight  of 
a  shire  shall  have  a  clear  estate  of  freehold  or  copyhold  to  the  value  of  £600 
per  annum,  and  every  citizen  and  burgess  to  the  value  of  £300  :  except 
the  eldest  sons  of  peers,  and  of  persons  qualified  to  be  knights  of-«hires, 
and  except  the  members  for  the  two  universities ;  which  somewhat  balances 
the  ascendant  which  the  boroughs  have  gained  over  the  counties,  by  oblig- 
ing the  trading  interest  to  make  choice  of  landed  men ;  and  of  this  qualifi- 
cation the  member  must  make  oath,  and  give  in  the  particulars  in  writing, 
at  the  time  of  his  taking  his  seat.  But  subject  to  these  standing  restric- 
tions and  qualifications,  every  subject  of  this  realm  is  eligible  of  common 
right 

Elections  are  also  regulated  by  the  law  of  pariiament,  and  several  sta- 
tutes. 

As  soon  as  parliament  is  summoned,  the  Lord  Chancellor  (or,  if  a  va- 
cancy happens  during  the  sitting  of  parliament,  the  speaker,  by  order  of 
the  house,  and  without  such  order,  if  a  vacancy  happens  by  death,  or  the 
member^s  becoming  a  peer  in  the  time  of  a  recess  for  twenty  days)  sends 
his  warrant  to  the  derk  of  the  crown  in  chancery,  who  thereupon  issues 
out  writs  to  the  sheriff  of  every  county,  for  the  election  of  aU  the  members 
to  serve  for  that  county,  and  every  city  and  borough  therein.  Within 
three  days  after  the  receipt  of  this  writ,  the  sheriflT  is  to  send  his  precept, 
under  his  seal,  to  the  proper  returning  officers  of  the  cities  and  boroughs, 
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comnumding  them  to  elect  tlieir  memben;  and  the  said  returning  offioen 
we  to  piooeed  to  election  within  &ghi  days  from  therecdpt  of  the  precept, 
giving  ibor  days'  notice  of  the  same,  and  to  return  the  persons  diosen, 
together  witii  the  precept,  to  the  sheriff. 

Bat  the  sheriffs  tfaemsehes  must  proceed  to  the  ejections  of  the  knights 
of  the  shire,  at  the  next  county  court  that  shall  happoi  after  the  delivery 
of  the  writ. 

And  as  it  is  essential  to  the  very  well-being  of  pailiament  that  elections 
diould  be  absolutely  free,  therefore,  all  undue  influences  upon  the  decton 
sre  iDegal,  and  strongly  prohibited.  As  soon,  therefore,  as  the  time  and 
place  of  dection,  either  in  the  counties  or  boroughs,  are  fixed,  all  soldiers 
quartered  in  the  place  are  to  remove,  at  least  one  day  before  the  election, 
and  to  the  distance  of  two  miles  or  more,  and  not  to  return  till  one  day 
after  the  poll  is  ended.  Riots,  likewise,  have  been  frequently  determined 
to  make  elections  void.  By  rote  also  of  the  House  of  Commons,  to 
whom  alone  belongs  the  power  of  determining  contested  elections,  no  lord  of 
paiiiament,  or  lord  lieutenant  of  a  county,  have  any  right  to  interfere  in 
the  dection  of  commoners ;  and,  by  statute,  the  lord  warden  of  the  Cinque 
Ports  shall  not  recommend  any  members  there.  If  any  officer  of  the  excise, 
customs,  stamps,  or  certain  other  branches  of  the  revenue,  presumes  to  in- 
termeddle in  dections,  by  persuading  any  voter,  or  dissuading  him,  be  for- 
fdts  £100,  and  is  disabled  from  holding  any  office. 

To  prevent  the  infamous  practice  of  bribery  and  corruption,  it  is  en- 
acted, that  no  candidate  shall,  after  the  date  (usually  called  the  teste)  of 
the  writs,  or  alter  the  vacancy,  give  any  money  or  entertainment  to  his 
electors,  or  promise  to  give  any,  either  to  particular  persons,  or  to  the 
place  in  general,  in  order  to  his  bdng  elected,  on  pain  of  being  incapable 
to  sfarve  lor  that  place  in  parliameat  And  if  any  money,  gift,  office,  em- 
ployment, or  reward,  be  given,  or  promised  to  be  given,  to  any  voter,  at 
any  time,  in  order  to  influence  him  to  give  or  withhold  his  vote,  as  well 
be  that  takes,  as  he  that  offers,  such  bribe,  forfeits  £500,  and  is  for  ever 
dkabled  from  voting  and  holding  any  office  in  any  corporation,  unless  be- 
fore conviction,  he  will  discover  some  other  offender  of  the  same  kind,  and 
thai  he  is  indemnified  for  his  own  offenc& 

Undue  influence  being  thus  (as  far  as  human  depravity  will  admit) 
guarded  against,  the  electiim  is  to  be  proceeded  to  on  the  day  appointed, 
the  sheriff,  or  other  returning  officer,  first  taking  an  oath  against  bribery, 
and  for  the  due  execution  of  his  office.  The  candidates  likewise,  if  re- 
quired, must  swear  to  their  qualification,  and  the  electors  in  counties 
to  theirB,  and  the  doctors,  both  in  counties  and  boroughs,  are  also  com- 
pdlable  to  take  the  oath  of  abjuration,  and  that  against  bribery  and 
corruption.  And  it  might  not  be  amiss,  if  the  members  elected  were 
bound  to   take  the  latter  oath  as  wdl  as  the  former,  which,   in   all 
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probability,  would  be  much  more  effectual  than  admiairtemg  it  only  to 
the  electors. 

The  election  being  closed,  the  returning  officer  in  boroughs  retonia  bis 
precept  to  the  sheriff,  with  the  persons  elected  by  the  majority,  and  the 
sheriff  returns  the  whole,  together  with  the  writ  for  the  county,  and  the 
knights  elected  thereupon,  to  the  clerk  of  the  crown  in  chancery,  before 
the  day  of  meeting,  if  it  be  a  new  parliament,  or  within  fourteen  days 
after  the  election,  if  it  be  an  occasional  vacancy,  and  this  under  the  penalty 
of  £500.  If  the  sheriff  does  not  return  such  knights  only  as  are  duly 
elected,  he  forfeits,  by  the  old  statutes  of  Henry  VI.  £100,  and  the  re- 
turning officers  in  boroughs,  for  a  like  false  return,  £40,  and  they  are 
besides  liable  to  an  action,  in  which  double  damages  shall  be  returned,  by 
the  later  statutes  of  King  William  ;  and  any  person  bribing  the  returning 
officer  shall  forfeit  £300.  But  the  members  returned  by  him  are  sitting 
members,  until  the  house  of  commons,  upon  petition,  shall  adjudge  the 
return  to  be  false  i^id  illegaL  The  form  and  manner  of  proceeding 
upon  such  petition  are  now  regulated  by  several  statutes,  which  direct  the 
method  of  choosing  by  lot  a  select  committee  of  fifteen  members,  who  are 
sworn  well  and  truly  to  try  the  same,  and  a  true  judgment  to  give  accord- 
ing to  the  evidence. 

The  method  of  making  laws  is  much  the  same  in  both  houses.  For 
despatch  of  business,  each  house  of  parliament  has  its  own  speaker.  The 
Lord  Chancellor,  or  keeper  of  the  King's  Great  Seal,  or  any  other  ap- 
pointed by  the  King's  commission,  is  the  speaker  of  the  House  of  Lords, 
whose  office  it  is  to  preside  there,  and  manage  the  formality  of  business. 
But  if  none  be  so  appointed,  Blackstone  is  of  opinion,  they  may  elect  a 
speaker.  The  speaker  of  the  House  of  Commons  is  chosen  by  the  house, 
but  must  be  approved  by  the  King.  And  in  this  particular  the  usage  of 
the  two  houses  differs,  that  the  speaker  of  the  House  of  Commons  cannot 
give  his  opinion,  or  argue  any  question  in  the  house ;  but  the  speaker  of 
the  House  of  Lords  may,  if  he  is  a  lord  of  paiiiament.  In  eadi  house, 
the  act  of  majority  binds  the  whole,  and  this  majority  is  declared  by  votes 
openly  and  publicly  given. 

An  adjournment  is  no  more  than  a  suspension  of  the  session  from  one 
day  to  another,  as  the  word  itself  signifies  :  and  this  is  done  by  the  au- 
thority of  each  house  separately  every  day,  and  sometimes  for  a  fortnight 
or  a  month  together,  as  at  Christmas  or  Easter,  or  upon  other  partksular 
occasions.  But  an  adjournment  of  one  house  is  not  an  adjournment  of 
the  other. 

A  prorogation  is  a  continuance  of  the  pailiament  from  one  sessbn  to 
another,  as  an  adjournment  is  an  interval  of  the  session  from  day  to  day. 
This  is  done  by  the  royal  authority,  expressed  either  by  the  Lord  Chancel- 
lor in  his  majesty's  presence,  or  by  commission  from  the  crown,  and  fre- 
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queody  hj  proclamation.  Both  houses  are  necessarily  prorog^ued  at  the 
same  time,  it  not  being  a  prorogation  of  either  house,  but  of  the  whole 
pariiament  The  session  is  nerer  understood  to  be  at  an  end  until  a  pro- 
rogatioii ;  though,  unless  some  act  be  passed  or  judgment  given  in  pariia- 
ment,  it  is  in  truth  no  session  at  alL  And  if  at  the  time  of  an  actual  re- 
bdlioD,  or  imminent  danger  of  invasion,  the  paiiiament  shall  be  separated 
by  adjonnunent  or  prorogation,  the  king  can  call  them  together  by  pro- 
damatioo,  with  fourteen  days'  notice  of  the  time  appointed  for  their  re- 
a«mbliiig. 

A  dinolution  b  the  civil  death  of  a  parliament,  and  this  may  be  effected  in 
three  ways : — 1.  By  the  king's  wifl,  expressed  either  in  person  or  by  re- 
proentation ;  for,  as  the  king  has  the  sole  right  of  convening  the  parliament, 
60  also  it  is  a  branch  of  the  royal  prerogative,  that  he  may  (whenever  he 
pleases)  prorogue  the  parliament  for  a  time,  or  put  a  final  period  to  its 
eiistenoeL 

S.  A  parliament  is  dissolved  by  the  demise  of  the  crown.  This  disso- 
lutioo  formerly  happened  immediately  upon  the  death  of  the  reigning  so- 
Teragn,  for  he,  being  the  head  of  the  parliament,  f  caput,  principium^  ei 
fintj)  that  failmg,  the  whole  body  was  hdd  to  be  extinct  It  was  enacted 
by  statutes  7th  and  8th  W.  III.  and  6th  Anne,  that  the  parliament  in  be- 
ing shall  continue  for  six  months  after  the  death  of  any  king  or  queen, 
uoksB  sooner  prorogued  or  dissolved  by  the  successor.  That  if  the  paiiia- 
nwDt  be  at  die  time  of  the  king's  death  separated  by  adjournment  or  pro- 
rogatioD,  it  shall  notwithstanding  assemble  immediately,  and  take  the  oaths 
to  the  new  sovereign :  and  that  if  no  parliament  is  then  in  bemg,  the 
nemben  of  the  last  parliament  shall  re-assemble,  and  be  again  a  parlia- 
ment 

3.  Lastly^  A  parliament  may  be  dissolved,  or  expire  by  length  of  time; 
so  that,  as  our  constitution  now  stands,  the  pariiament  must  expire,  or  die 
a  natural  death,  at  the  end  of  every  seventh  year,  if  not  sooner  dissolved 
by  royal  prerogative^ 

When  the  king  comes  down,  he  sits  at  the  upper  end  of  the  house  of 
Loids,  on  a  throne  or  chair  of  state ;  having  a  cloth  of  state  over  his 
^,  under  which  none  but  the  Royal  Family  stand.  He  is  always 
preKnt,  either  in  person  or  represented  by  commission,  at  the  open- 
ing of  a  new  Parliament,  and  at  the  passuig  of  bills ;  some  kings, 
Y  especially  queen  Anne,  have  been  present  at  solemn  debates,  but 
It  a  not  customary,  bemg  a  restraint  on  the  freedom  of  speech  abso- 
Uy  necessary  in  parliamentary  proceedings.  On  the  king's  right 
^,  is  a  seat  for  the  prince  of  Wales,  and  on  the  left,  one  for  the 
<iuke  of  York.  On  the  right  of  the  throne  and  next  the  waU,  are 
P^  on  a  bench,  the  two  archbishops;  below  these,  the  bishops  of 
l^on,  Durham,  and  Wmchester ;  then  upon  other  benches  on  the  same 
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side,  a]l  the  rest  of  the  bishops,  according  to  the  priority  of  their  ison- 
secration. 

On  the  left  of  the  throne,  the  lord  Chancettor,  President  of  the  council 
and  lord  privy  seal,  sit ;  if  they  are  barons,  above  all  dukes  except  those 
of  the  royal  family.  The  dukes,  marquisBes,  and  eark  sit  on  the  same  side, 
.according  to  the  date  of  their  creations.  On  the  first  bench  across  the 
house,  below  the  woolsacks  sit  the  yisoounts  ;  and  upon  the  next  bench, 
the  barons  sit  all  in  order. — The  Great  chamberlain,  the  Constable,  the 
Marshall,  the  lord  high  Admiral,  the  lord  Steward ;  and  the  king^s  cfaam- 
beriain  by  act  of  pariiament,  are  entitled  to  sit 'above  all  other  of  the  same 
degree  of  nobility  with  themselves.  If  the  chief  secretary  be  a  baron,  he 
sits  above  all  barons  not  having  any  of  the  above  office&  The  rest  of 
the  peers  sit  according  to  the  order  of  their  creation. 

When  the  king  is  present,  the  lord  Ghaocellor  stands  behind  the  throne ; 
but  at  other  times  he  sits  on  the  first  woolsack,  his  great  seal  and  mace 
before  hand  :  he  is  the  speaker  of  the  house  of  lords.  The  judges,  the 
king's  council  at  law,  and  the  masters  in  chancery  sit  on  other  woolsaidcs  . 
these  sit  in  parliament,  to  give  their  advice  when  asked,  but  not  being 
Peers  have  no  suffrage.  Formerly,  on  the  lowermost  woolsack  were 
placed  the  clerk  of  the  crown,  and  the  clerk  of  parliament;  thefoimer 
being  concerned  in  all  writs  of  pariiament  and  pardons ;  the  latter  records 
the  transactions  of  pariiament,  and  keeps  its  records.  Tliis  clerk,  has  also 
two  clerks  under  him,  who  used  to  kneel  behind  the  same  woolsack,  and 
write  upon  it ;  but  they  now  sit  at  a  table.  Without  the  bar  sits  the  first 
gentleman  usher,  called  the  ^^  black  rod,"  from  a  black  staff  which  he 
carries  in  his  hand,  under  whom  is  a  yeoman  usher  that  vniits  at  the  door 
within,  a  crier  without,  and  a  sergeant  at  mace  always  attending  the  lord 
Chancellor. 

When  the  king  is  present  with  the  crown  on  his  head,  the  lords  are  all 
uncovered.  The  judges  stand  till  the  king  gives  them  leave  to  sit.  When 
the  kmg  is  not  present,  the  lords  at  their  entrance  do  reverence  to  the 
throne;  the  judges  may  then  sit,  but  must  not  be  covered  till  the  lord 
Chancellor  signify  to  them  the  leave  of  the  house.  The  king's  council  and 
nwsters  in  chancery  sit  also,  but  may  not  be  covered  at  aQ. 

In  the  house  of  Commons,  the  members  sit  promiscuously :  the  q^eaker'a 
chair  is  fixed  in  the  middle  of  the  house  towards  its  upper  eaad  ;  and  the 
clerk  with  his  assistant  sits  near  him  at  the  table,  just  below  the  speaker's 
chair.  The  commons  do  not  wear  robes  as  the  brds  do,  except  the  speak> 
er  and  clerks,  who  always  in  the  house  wear  gowns,  and  the  former  a  wig-, 
sometimes  lawyers  also  in  term  time  wear  then:  gowns,  the  four  members 
that  used  to  represent  the  city  of  London  wore  scarlet  gowns  on  the  first 
day  of  a  new  parliament,  and  sat  altogether  on  the  right  hand  of  the  chair, 
next  the  speaker. 
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Upoo  the  daj  fixed  in  the  writ  of  nuniiioiu,  the  soTeragn  comes  in 
penoo  or  bj  commiflBion  to  open  pariiament.  On  the  king's  arriyal  at  the 
boose  of  Pecn,  twentj-one  great  guns  are  discharged  on  the  opposite  side 
of  the  Thames ;  irhidi  salute  is  repeated  when  the  king  retires.  In  a 
Toom  caDad  the  prince's  chamber,  the  king  puts  on  his  crown  and  robes, 
and  from  thence  the  brd  Ohamberlain  c^mducts  him  into  the  house  of 
bids:  and,  taking  his  seat  on  the  throne,  he  summons  the  Commons  by 
the  genttoman  usher  of  the  black  rod.  He  knocks  at  the  door  of  the 
bonae  of  Commons,  whkh  is  inmiediatelj  opened  bj  the  sergeant  at  arms ; 
atthebar  of  the  house  the  usher  makes  abow,  andadyancinga  few  steps, 
a  leooDd,  and  a  third,  saying.  '^  Gentlemen  of  the  house  of  Commons,  the 
king  cenmiands  this  honourable  house  to  attend  him  immediatdy,  in  the 
house  of  peen  :^'  he  then  retires  backwards,  bowing,  and  withdraws.  The 
CommoiiB  forthwith  attend  his  ma|esty  in  the  house  of  Lords,  atid  are  in 
the  kiDg^s  name  commanded  by  the  lord  Chancellor  to  choose  a  speaker. 
Oo  their  return  to  their  own  house,  they  elect  one  of  their  own  members^ 
whom  on  another  appointed  day  they  present  to  the  king  sitting  on  the 
throne,  or  to  his  oommissionera,  who  having  approved  of  their  choice,  the 
Dew  speaker  then  petitions  his  majesty  that  during  their  sitting  the 
commoin  may  hare  free  access  to  his  majesty,  freedom  of  speech  in  their 
o«B  bouse— and  freedom  from  arrests.  After  which  the  king  reads  bis 
sp^,  the  whole  house  of  Commons  being  presumed  to  be  present  at  the 
bar  of  the  house  of  Lords. 

The  f(^wing  is  the  manner  of  choosing  the  speaker,  any  member  of 
the  house  standing  up  in  his  place,  and  making  a  short  introductory  speech, 
moTes  that  such  a  member  of  the  house  as  he  then  names,  may  take  the 
chair,  and  being  seconded  in  that  motion  by  some  other  member,  if  the 
^km  is  not  contested,  they  lead  the  member  so  named  from  his  seat  to 
the  bar  of  the  house,  from  whence  they  conduct  him,  bowing  three  thnes, 
up  (be  house  to  the  chair,  where  being  placed,  he  stands  up,  and  returns 
thanks  to  the  house  for  the  honour  they  have  done  him,  and  modestly  ac- 
knowledges his  inability  to  perform  such  a  trusty  desires  the  house  would 
make  choice  of  some  more  able  person,  which  being  of  course  disallowed, 
he  submits  to  their  pleasure :  and,  after  receiving  the  directions  of  the  house 
about  the  usual  requests  to  be  made  to  the  king,  adjourns  it  to  the  day 
appointed.  On  which  occasion,  the  usher  of  the  black  rod  being  again  sent 
toinmmon  the  Commons,  he  alters  his  stfle  and  addresses  himself  to  the 
speaker.  But  if  there  is  a  contest,  some  other  person  being  proposed  and 
seconded  as  before,  it  is  determined  by  a  question,  as  in  a  committee  of 
the  whole  house,  by  changing  sides ;  the  clerk  of  the  house  putting  the 
qneition,  he  being  a  patent  officer  for  life,  and  is  always  present  on  such 
o^xaaons,  to  whom  during  the  contest  all  speeches  or  motions  are  directed, 
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and  from  courtesy,  the  penons  nomiDated  for  speaker,  always  Tote  for 
each  other. 

Before  they  can  proceed  to  busineis,  evea  before  the  choice  of  a 
speaker,  the  members  must  take  the  oaths  of  allegiance  and  sapremacj, 
in  the  presence  of  the  lord  Steward  of  his  majesty's  household.  After  the 
choice  of  the  speaker,  they  take  the  said  oaths  again  at  the  table,  and  for- 
merly declared  and  subscribed  their  opinions  against  the  doctrine  of  tnm- 
•abstantiation,  inyocation,  and  adoration  of  saints,  and  the  sacrifice  of  the 
mass:  but  in  183 9  the  statute  enforcuig  the  subscription  against  these 
doctrines  was  repealed,  and  the  oaths  only  remain. 

Any  member  of  pariiament  may  rooTO  for  leaye  to  bring  in  a  bill ;  when 
the  question  is  put  and  agreed  to  by  the  house,  the  person  making  the 
motion,  and  those  who  second  it,  are  then  ordered  to  prepare  and  bring 
in  the  bill ;  which  when  ready,  the  mover  presents ;  reading  the  order  at 
the  side  bar,  and  desires  leaye  to  bring  it  to  the  table,  which  being  agreed 
to,  the  bill  is  sometimes  immediately  read  for  the  first  time,  if  not,  it  may 
be  read  at  any  other  tune,  by  the  derk  at  the  table,  which  the  house  agrees 
to  ;  after  which  the  speaker  taking  the  bill  in  his  hands  reads  the  pream- 
ble, and  after  the  debate,  if  any,  he  puts  the-  question  whether  it  shall  be 
read  a  second  time,  and  when :  after  the  second  reading,  the  question  is  put 
whether  it  shall  be  committed,  which  if  the  bill  is  of  great  importance  is 
usually  to  a  committee  of  the  whole  house,  if  it  is  of  inferior  moment  to  a 
private  committee,  any  member  at  pleasure  naming  the  persons  to  be  on  the 
conunittee,  whose  names  beuig  read  by  the  clerk  at  the  table,  they  are  ordered 
to  meet  in  the  speaker's  chamber,  and  report  their  opinion  to  the  house. 
When  the  Committee  meets  they  choose  a  chairman,  and  either  adjourn 
to  some  future  time  or  immediately  proceed  to  consider  the  bill:  thechai^ 
man  first  causes  a  clerk  attending  the  committee  to  read  the  bill,  then  he 
reads  it  himself  paragraph  by  paragraph,  putting  every  clause  to  the  ques- 
tion, filling  up  the  blanks,  and  making  amendments  according  to  the  opin- 
ion of  the  majority  of  the  committee,  of  whom  there  must  be  eight  of  the 
persons  named  to  proceed  reguhrly,  though  five  may  adjourn.  When  tlie 
Committee,  have  gone  through  the  biU,  the  chauman  by  directions  of  the 
committee  makes  his  report  at  the  side  bar  of  the  house,  reading  all  the  ad- 
ditrans  and  alterations  made  by  the  committee,  and  how  any  of  these  amend- 
ments have  changed  the  scope  of  the  biU,  and  what  connexion  they  have 
with  it,  the  clerk  having  at  the  committee  written  down  in  what  folio  and 
tine  of  the  bill  those  amendments  are  to  be  found ;  and  if  it  has  been 
thought  fit  by  the  committee  to  add  any  clause,  they  are  marked  alphabeti- 
cally and  read  by  the  chairman,  who  then  moves  to  have  leave  to  bring  up 
the  report  to  the  table ;  which  being  agreed  to,  he  does,  and  delivers  it  to 
the  clerk,  who  reads  all  the  amendments,  and  clauses,  the  speaker  putting 
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the  queation  wlieUier  they  shall  be  read  a  second  time ;  and  if  agreed  to, 
reads  tbem  himsdf ;  and  as  many  of  them  as  the  house  agrees  ta, 
the  question  is  put  whether  the  biU  so  amended  shall  be  engrossed,  that 
is  to  saj,  written  fair  in  parchment,  and  read  the  third  time  some  other 
daj:  and  then  the  speaker,  holding  the  bill  in  his  hand,  puts  the  question 
whether  the  bill  should  pass:  if  the  majority  is  in  its  iaTour,  then  the  cMc 
vijtes  on  it  SoU  bailie  aux  Seigneurs ;  but  if  the  bill  passes  through  the 
howdoiyeenyiheiaiiiBSoiibaUleaux  Communes.  When  an  engrossed  biD 
is  read,  and  any  dauses  are  offered  to  be  added  to  it,  they  must  be  engrosnd 
in  parchment  Mice  the  biE,  which  are  then  caDed  Riders,  and  if  agreed  to  are 
then  added  to  the  bilL 

Petitions  are  offered  in  the  same  manner  asfaiDsatthe  bar  of  the  house, 
brought  up  by  the  member  who  presents  them,  and  are  ddiTered  at  the 
table.  AA  messages  from  the  lords,  as  likewise  all  persons  appearing  at 
the  bar  of  the  house,  are  introduced  by  the  sergeant  in  attendanoe  with 
his  mace  on  his  shoulder. 

While  the  speaker  is  in  the  chair  the  mace  is  always  laid  upon  the 
taUe,  except  when  sent  upon  any  extraordinary  occAion  into  Westminster 
Han  and  Court  of  Requests  to  summon  the  members  to  attend.  But  when 
the  house  resolTcs  itself  into  a  committee  of  the  whole  house,  the  mace  is 
kid  under  the  taUe,  and  the  chairman  to  that  conmiittee  takes  the  chair 
where  the  derk  of  the  house  usually  sits.  To  make  a  house  in  the  Com- 
BOOS,  forty  members  are  requisite,  and  eight  for  a  committee ;  the  house 
generally  begins  by  reading  some  uncompleted  bill  from  last  session. 

AJlec  the  speaker  and  members  have  taken  the  oaths,  the  standing  or- 
ders of  the  house  are  read,  and  grand  committees  appomted  to  sit  on  usual 
days.  When  any  member  stands  up  to  speak,  he  must  be  uncovered,  but 
in  strictness  and  regularity  he  ought  to  sit  with  his  hat  oa  When  the 
speaker  finds  several  bills  prepared  to  be  put  to  the  questkm,  he  gires  no- 
tieetheday  before,  that  to-morrow  he  intends  to  put  such  biib  to  the  third 
leading,  and  desires  the  special  attendance  of  all  the  members.  And  if  a 
bin  is  rejected  it  cannot  be  again  proposed  during  the  same  session.  One 
mode  of  rejecting  a  biD,  is  by  moving,  that  it  be  read  that  day  six  months, 
which  if  carried  puts  an  extinguisher  upon  it. 

When  a  BiE  is  sent  up  by  the  commons  to  the  peers,  it  is  usual  for  a 
certain  number  of  the  members  to  attend,  to  diow  their  respect,  and  as 
tiiej  approach  the  bar  of  the  upper  house,  the  member  who  presents  the  bffl 
makes  three  profound  rererences,  saying,  <<  The  commons  hare  passed  an 
act  entitled,  &e.,  to  which  they  desire  your  lordships'  concurrence :" 
The  lord  ehanoeUor  walks  down  to  the  bar  and  recdres  it 

When  the  lords  send  down  a  bffl  to  the  commons,  it  is  ddirered  by  one 
of  the  masters  in  chancery,  or  other  person  whose  place  is  on  the  wool- 
sacks, who  approaches  the'speaker,  and,  bowing  three  times,  ddivers  the 
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Ml  lo  hiB  ^tar  i«adjng  tbe  title,  and  desim  H  bh^  be  iliere  ( 
MmiftwmitotL  U  it  pnte  tlie  home  Xer  commtmes  <mi  msteaUz  m  written 
M  the  UL  An  meMgee  inm  tiw  comnoni  to  the  kndi,  are  atoodiiced 
li7thelilMkfod,aiidtJMMefr»itiielMdi,  are  pieKnted  bj  ^  eevgcut, 
wko,  with  Ilk  aHMse  OB  hk  thoiiUer,  and  walking  on  their  right  h^ 
with  then  three  bowi  ns  thej  draw  near  to  the  epeaker,  and  then  deli?er 
thcirinntge?  they  do  the  gameae  they rrtreat,  keepng  their  hwaee ajwayi 
to  the  ehaie*  When  the  neMaget  an  of  great  importanoe,  the  kwda  mai 
one  or  two  of  the  jadgee  to  the  honee  of  eommoiia. 

In  the  ooDmou,  whena  nemberiqpeaks,  he  etandi  up,  takee off  Ub  hat, 
and  addreiees  his  speech  only  to  the  speaker ;  bat  cannot  speaic  twice  io 
tiw  fame  debate,  wnkas  the  whole  house  be  taned  into  conunittee,  and  then 
erery  meaober  may  reply  as  often  as  he  hnnself  or  the  duunnan  judges  it 
necessary.  If  any  one  in  either  hovse,  iqpeakswords  of  oflenoe  against  tbe 
laag*f  majesty  or  to  tlie  house,  he  is  called  to  order  by  the  speaker^  and 
may  be  reprimanded  at  the  bar ;  but  if  the  offence  be  ^ery  great,  he  k 
liable  to  be  sent  to  the  Tower.  The  ^eaker  takes  no  part  hi  the  debates, 
but  eidy  makes  a  short  and  pban  narraiiye,  he  does  not  Toto  unless  the 
lionse  be  equally  dirided. 

The  peers  gi^e  their  suffinges  or  Totes,  begmning  at  the  pmne  or  lowest 
baron,  and  so  of  the  rest,  each  answering  eeparately  *' content"  or  ^<Dot 
cettteat."  In  the  hooae  of  commons  they  vote  by  yeas  and  nays  altogether, 
and  If  the  yeas  or  nays  be  doubtM,  the  house  divides.  If  the  questkMi  be 
the  bringing  in  a  bffl  or  petitwn,  then  the  ayes  go  oat ;  but  if  it  k  on  any 
biU  before  the  hoase,  then  the  noes  go  out  In  all  divisions,  the  qieaker 
appoints  four  teUen,  two  of  each  opinion,  who,  after  they  hare  told  those 
wkhin^  plaee  themselves  In  the  passage  betwixt  the  bar  and  (he  door  of 
the  house,  and  tell  the  others  who  went  out  as  they  enter,  and  who  till 
then  are  not  penmtted  to  come  in:  afterwards  the  two  teUers  who  have  the 
majority  take  the  right  hand,  and  pUunag  themsdves  within  the  bar,  all 
the  four  make  their  reverences,  as  they  advance,  three  times,  and  then  de- 
liver the  numbers  at  the  table,  saying,  the  ayes  that  went  oat  are  so  many, 
the  noes  that  stayed  in  so  many,  and  tnct  versa^  which  die  speaker  repeats, 
and  declares  the  majority.  In  a  coranuttee  of  the  whole  house,  fte  way 
of  dividuig,  k  by  changing  sides,  the  ayes  takmgtbe  right  and  the  noee  the 
left  hand  of  the  chair,  m*whkh  case  there  are  but  two  teflers. 

If  a  bin  pass  in  one  house,  and  the  other  house  denmr  to  receiring  it, 
then  a  conference  k  demanded  in  the  Painted  Chamber,  when  certain  dilut- 
ed members  of  each  house  meet,  the  lords  flitting  covered  at  a  table,  the 
conunons  standmg  uncovered,  when  the  busmees  k  defanled :  if  they  do  not 
agree,  then  the  bunness  k  nuU ;  but  if  they  do  agree,  then  it  k  at  kst 
brought,  with  aU  the  other  bilk  whkh  have  passed  both  houses,  to  the  king, 
who  cooMs  again  wearing  hk  crown  and  royal  robes,  and  seated  on  the 
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throoe^  and  «iie  peen  being  in  their  lobee,  tlie  detk  of  Ike  ciovn  reads  (he 
tideof  eMhhill,  and  aa  he  leads,  the  cteik  of  the  pariiament,  aoeoiding  to 
In  JDitnictionB  pronouiieee  the  royal  aaent.  If  it  it  a  puhKe  hitt  he  eaja, 
Lero^kveuiy  wUdi  girea  life  aad  hirth  to  that  bill  whieh  was  before  odIj 
iDflmfarja  If  the  ImO  be  private,  tiie  aiviper  is  iSb^./«i^  omMM  t/ ef<  de^ 
If  the  king  rafuses  his  assent  to  any  bill,  the  anaver  m  Lerogf  ti^avuera^ 
irfaichb  an  absdute  denial,  but  in  a  mild  and  gracious  manner,  and  the  bill  is 
nkllj  noIL  If  it  be  a  monej  biU,  or  has  subsidies  for  its  objeet,  he  says, 
Le  ny  remerde  ses  h^aux  tujeU^  accepte  leur  benevolence^  el  aussi  le  veui. 

This  custom  of  usmg  the  French  language,  was  imposed  by  William  the 
CoDquerar,  and  has  been  continued  ever  since  as  a  matter  of  form,  which 
often  lobsists  for  ages  after  the  real  substance  of  things  has  been  altered  ; 
sod  judge  Bhuskstone  says,  it  is  ^a  badge,  it  mnst  be  owned,  now  the  only 
ooenmBinmg,  of  conquest;  and  which,  one  would  wish  to  see  fall  into  total 
oUnioD,  imleBs  it  be  reserved  as  a  sdemn  memento  to  remind  us  that  ear 
liberties  are  mortal,  hating  once  been  destroyed  by  a  foreign  force." 

A  biflfor  Ae  king's  general  pardon  has  but  one  reading  in  either  hoose, 
beeanse  they  must  take  it  as  the  hii^  will  please  to  give  it. 

When  the  busniess  for  which  the  pariiament  was  summoned,  has  been 
brought  to  a  conclusion,  then  the  kbg  usually  adjourns,  prorogues,  or 
djaohres  the  parfiament  in  the  Ibttowing  manner : 

The  adjouraments  are  always  made  in  the  house  of  peers,  by  the  lord 
chanecflor,  in  the  king's  name,  to  any  other  day  which  the  Idng  pleaaes^ 
ad  also  to  what  other  place,  if  he  thinks  fit  to  remove  them,  as  used  for- 
hkeIj  to  be  dcme.  Every  thh^  already  debated  or  read  in  one  or  both 
bousei,  oontfaines  in  the  same  state  as  it  was  in  before  the  adjouruneBt, 
to  the  aezt  meeting,  and  so  may  be  resamed.  This  is  to  be  understood 
osty  of  sodi  adjournments  as  ]a«cede  a  recess  for  some  tine;  for  in  aB 
other  cases,  it  is  the  undoubted  privilege  of  eadi  house  to  adjourn  itself. 
Whaiperiiament  is  pronged,  the  session  is  ended,  in  whidi  case,  such  bitts 
ia  either  house  as  were  almost  ready,  but  had  not  the  royal  assent,  must 
atthe  le-sssembliii^  of  pailiament,  be  begun  anew.  When  notice  is  given 
to  the  speaker  of  the  house  of  Commons,  that  it  b  the  kmg's  jdeasure  to 
Mijomn  the  parliament,  he  says  ^^  This  house  is  adjourned." 

When  it  is  the  king's  pleasure  to  prorogue  or  dissolve  parliament,  he 
poenDy  cornea  down  to  the  house  of  peers  wearing  his  crown,  and  sends 
tbe  blade  rod  for  the  members  pf  the  house  of  ccnnmons  to  come  to 
tebar  of  Ae  house  of  peei%  and  after  signifying  his  assent  or  dfesent,  aa 
>lRady  described,  his  majesty  usually  makes  a  speech,  and  sometimes  the 
loiddianedlor  another:  then  the  lord  chancdior,  by  his  majesty's  special 
c^xnomod,  pronounces  the  parliament  dUier  prorogued  or  dissolved, 
S<widBnes  pariiament  is  prorogued  or  dissolved  by  coaunisBion,  under  the 
gnat  seal,  and  in  the  same  manner  biDs  have  been  passed.     The  kmg 
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being  the  head  of  the  pailiament,  if  hia  death  happraed  during  ita  aittingy 
it  was  formeriy  ip90  facto  diasolTed.  But  to  prevent  tumults  and  oonfu- 
donsi  it  haa  been  provided  by  a  solemn  act :  *^  that  a  paiiiament  sitting  or 
m  being  at  the  donise  of  the  king,  shall  continue  for  six  months,  and  if 
not  sitting,  shall  meet  expressly  for  keepmg  the  peace  of  the  realm  and 
presernng  the  suooesaion.' 


THE  ANCIENT  PARLIAMENT  OP  SCOTLAND. 

Although  the  parliament  of  Soothmd,  by  the  happy  union  of  the 
kingdoms,  is  now  at  an  end,  and  thp  representatives  of  thb  country  united 
to  those  of  England,  with  the  peen,  compose  the  imperial  parliament  of 
Great  Britain ;  yet  ifdien  we  reflect  on  our  own  independence  as  a  free 
people,  and  upon  its  ancient  grandeur,  decency,  dignity,  and  exoetteot 
order  in  transacting  public  affairs,  it  will  not  be  unacceptable  to  take  a 
brief  view  of  it. 

The  late  supreme  court,  both  in  dignity  and  in  authority,  was  accounted 
the  assembly  of  the  states  of  the  kingdom,  and  was  called  a  pariiament 
It  consist^  always  of  three  estates,  the  lords  spiritual,  the  lords  temporal, 
and  the  commissioners  of  counties,  cities,  and  boroughs.  This  Court  was 
called  by  the  long  or  queen-regent  at  pleasure^  allowing  a  certain  time  for 
notice  before  their  assemUing.  Forty  days  previous  to  meeting,  the  par- 
liament was  summoned  by  proclamation  at  the  principal  burgh  of  each 
county;  after  which  the  counties  and  buighs  met. for  their  elections. 
Every  one  who  held  lands  of  the  crown,  who  in  the  rolls  of  taxations  were 
.  valued  at  forty  shillings  Scots  money  of  taxation  to  the  king,  which  in 
real  value  may  be  about  ten  pounds  sterling  a  year,  or  every  one  who  had 
thirty  three  pounds  six  shillings  and  eight  pence,  of  the  present  valuation, 
was  an  elector  or  might  have  been  elected,  if  he  was  legally  infeft  or  seised 
in  the  lands^  and  was  not  at  the  king's  horn,  or  under  an  outlawry.  The 
electors  subscribed  the  commisBbns  they  gave,  whidi  returned  their  mem- 
ber or  commissioner,  as  was  the  language  of  the  Scottish  parliament  In 
the  case  of  a  controverted  election^  the  parliament  judged  who  should 
serve.  In  the  royal  burgh,  the  common  council  dected  the  commissioner. 
On  the  first  sesrion  of  each  parliament,  the  regalia,  crown,  sceptre,  and 
sword  of  state,  were  brought  down  in  state  from  the  castle  where  they 
were  kept,  to  Holyrood  house,  the  coach  bdng  well  attended  with  guards, 
and  every  passer  by  being  obliged  to  be  uncovered. 

The  following  was  the  order  of  the  procession  in  the  riding  of  the 
Scottish  parliament  at  Edinburgh,  6th  May,  1703,  with  the  number  of 
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those  wlio  went  or  should  haTO  gono  in  the  prooession.  The  streets  of  the 
dty  of  Edinburgh  and  the  Ganongate  being  cleared  of  aQ  coaches  and  car- 
riage^ and  a  lane  formed  bj  railing  the  atreets  on  both  sides ;  within  which 
none  were  permitted  to  enter  but  those  who  formed  the  procession,  the 
captains,  fieutenants,  and  ensigns  of  the  trained  bands  excepted*  Withont 
the  rails,  the  streets  westward  were  lined  with  the  horse  guards  from  the 
palace  of  H<^7rood  house ;  after  them,  with  the  hone  grenadiers ;  next 
with  the  foot  guards,  who  coyered  the  streets  up  to  the  Netherbow,  and 
thenoe  to  the  pariiament  square  by  the  dty  trained  bands;  from  the  pariia- 
mart  square  to  the  pariiament  house,  by  the  lord  high  constable's  guards ; 
and  from  the  pariiament  house  to  the  bar,  by  the  eari  marshall's  guards ; 
the  lord  high  constable  being  seated,  in  an  elbow  chair  at  the  door  of  the 
paiiianient  house ;  the  officers  of  state  having  ridden  up  before  in  their 
robes ;  and  the  members  of  pariiament  with  their  attendants,  being  assem- 
bled at  Hdyrood  house,  the  roUs  of  parliament  were  called  by  the  lord 
Register,  kid  Lyon,  and  heralds  from  the  windows  and  gates  of  the 
palace,  from  which  the  procession  moved  to  the  parliament  house  in  the 
ioDowing  order : — 

Tvn>  trumpets  in  ooats  and  bannen,  bareheaded,  riding 

TwD  pumdTantB  in  ooati  and  foot  mantlei^  riding 

^xty-thrae  oammiaionen  for  biui^ht  on  honeback, 

oorered,  two  and  two,  each  having  a  lacquey 

attending  on  foot,  the  odd  member 

walking  alone. 

Serenty-seren  oemmisrionen  for  sUnb  on  honebadi, 

coFered,  twoand  two, 

each  having  two  boqueys  attending  on  foot. 

Fifty-one  lords^  barons,  in  their  robes,  riding 

two  and  two 

each  havii^  a  gentleman  to  support  his  tnin  and  three 

.lacqueys  on  foot,  wearing  above  their  liveries  velvet 

surtouts,  with  the  arms  of  their  respective  lords 

on  the  breast  and  back,  embossed  on  plate 

or  embroidered  with  gold  and  silver ; 

Nineteen  viscounts  as  the  ibrmer. 

Sixty  earis  as  the  former,  four  laoque}-s  attending  on  each ; 

Four  trumpets,  two  and  two ; 

Four  puisuivants,  two  and  two; 

And  sixty  heraldic  two  and  two,  bareheaded.  * 

Lord  Lyon  Idng  at  arms,  in  his  coat,  robe,  chain,  baioon, 

and  foot  mantle 


sr 


Sword  of  State, 
borne  by  the  eari  of  Mar ;        Jf 
Xhe  sceptre,  ^ 

by  the  eari  of  Crawford. 


I 


THE  CROWN, 

By  the  eari  of  For&r  in  room  of  the  marquis  of  Douglas. 

The  purse,  by  commission  of  the 

eari  of  Morton. 
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Tai  DUKE  of  QUEENSBERRY,  LORD  HIGH  COMMISSION £R» 

irith  hif  ■enruitB,  pagee, 

and  footmen. 

Four  Dukes,  two  and  two ; 

Gentlomeh  bearing  their  tfaina, 

and  each  having  eight  laoqueyi ; 

Six  marquisKs, 

each  having  six  lacqueys; 

The  dulce  of  Aigyle ; 

Captain  of  the  hone  guards; 

The  hone  guards. 

The  lord  high  commissioner,  was  received  hj  the  lord  high  constable, 
and  by  him  conducted  to  the  earl  marshall,  between  whom  his  grace, 
ushered  bj  the  lord  high  chancellor,  was  conTejed  to  the  throne. 

Before  the  abolition  of  episcopacy  the  two  archbishops  and  the  other 
bishops  walked  in  this  procession,  as  the  first  estate  of  the  pariiament  The 
archbishops  had  each  eight  footmen,  and  every  other  bishop  three  ;  and  if 
they  pleased  might  have  each  a  gentleman  to  hold  up  his  train.  The 
great  officers  of  state  rode  up  from  the  palace  in  then:  robes  about  half  an 
hour  before  the  procession,  attended  by  their  friends  on  horseback,  wait- 
ing in  the  parliament  house.  When  the  king  was  present,  the  lord  chan- 
cellor received  his  majesty  at  the  door  of  the  bouse,  and  conducted  him 
to  the  throne.  All  the  members  were  obliged  to  wait  on  the  high  com- 
missioner in  the  great  hall,  the  noblemen  being  in  their  robes.  They 
returned  to  the  palace  in  the  same  order  they  came,  only  the  constable 
and  marshall  rode  on  the  commissioner's  right  and  left  hand,  in  permission 
caps :  the  lord  chanodlor  and  lord  privy  seal  remained  tiU  all  were  de- 
parted, and  then  returned  to  the  palace  in  the  same  state  they  came  to 
the  parliament  house.  When  the  king  or  queen  rode  in  person,  the 
lord  chancellor  rode  carrying  the  great  seal ;  but  not  before  a  commis- 
sioner. When  the  king  or  queen  regnant  was  present,  the  marquises  and 
dukes  rode  after  the  earls ;  but  if  his  majesty's  commissioner  was  present, 
they  followed  him  at  some  distance  on  his  right  or  left  hand.  After  the 
king  or  his  commissioner  was  received  by  the  lord  chancellor,  he  was  seated 
on  a  throne  six  steps  high  with  a  canopy  of  state  over  it.  On  the  first 
step  under  him  the  lord  chancellor  sat  on  a  bench  with  the  other  officers 
of  state  on  both  sides  of  him.  On  the  next  step  under  him  sat  the  lords  of 
session  or  judges.  On  the  right  hand  of  the  throne  the  bishops  sat,  rising 
up  m  two  rows  of  benches :  the  archbishops  sat  on  the  two  highest,  and 
the  bishops  on  the  lower  according  to  the  dignity  of  their  sees  or  the  dates 
of  their  consecration.  On  the  left  of  the  throne  was  another  great  bench 
of  three  steps,  and  as  many  rows  of  benches  on  which  the  nobility  sat  ao* 
cording  to  their  precedence.  In  the  middle  of  the  four  were  two  tables, 
upon  one  of  which  the  regalia  were  deposited ;  and  then  beside  them  in 
two  great  chairs  theoonstaUe  and  marshall  sat :  at  the  other  table  the  lord 
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deik  register  mi,  with  his  deputy  derks^  who  were  the  elarks  of  parlia- 


Tbere  were  abo  benehee  placed  on  the  floor :  on  thofo  on  the  right  sat 
file  comnUoneri  of  shirei,  and  on  the  left  the  commiinonen  of  burghs. 
After  all  the  membna  had  taken  their  seats  in  the  order  jnst  named,  the 
piriiaaHnt  was  fenced  in  the  long's  name ;  then  the  king,  if  present,  or  if 
ool,  hh  oomniisBfoner,  and  afterwards  the  chanceDor  more  oopionslj,  de- 
dand  the  came  for  whkh  thej  were  called  together;  which  being  con- 
dnded,  the  lords  spiritual  (that  is,  the  biidiope)  retired  ^lart  and  chose  eight 
of  the  lords  temporal ;  the  lords  temporal  likewise  chose  as  man  j  of  the  lords 
qnitaal :  these  altogether  nominated  eight  barons,  and  as  many  commissionerB 
<^  burghs,  which  made  m  all  thirty-two,  who  were  called  Thb  Lords  of 
THE  Articles,  and  with  the  chancellor,  treasurer,  privy-seal,  the  king's 
ncretary,  &e.,  admitted  or  rejected  all  matters  proposed  to  the  states  after 
tfaej  had  been  first  proposed  to  the  king.  After  the  bills  were  approved  by 
the  whole  assembly  of  the  states,  those  that  passed  by  a  majority  of  votes 
vers  peKnted  to  the  king,  who  by  touching  them  with  his  sceptre  declar- 
ed hii  confirmation  of  than;  whereas,  if  he  reftised  them,  they  were  of  no 
force.  The  members  gave  their  votes  distinctly  in  these  words,  /  approve 
or  noi  approve ;  only  those  who  were  not  satisfied  either  way,  answered  non 
hipti :  no  diss^its  or  protests  were  allowed  to  public  acts ;  but  in  private 
adi  relative  to  men's  rights  and  properties,  any  one  might  have  protested 
ior  Us  niteresL  When  aS  business  was  ended,  the  king,  or  his  commissioner, 
nadeaspeecfa,  and  the  pariiament  was  adjourned  or  dissolved,  for  there  was 
no  neh  thing  as  a  porogation  in  Scotland. 

Fmm  the  Revolution  io  the  Unk>n,  the  nobflity  with  the  commissionerB 
of  diires  and  burghs»  composed  a  parliamoit  without  the  bishops,  and  in 
queeo  Anne's  tinne,  the  committee  of  the  lords  of  the  arlkdes  was  abolished 
bf  actof  parliament  So  that  all  the  members  of  the  house  had  the  liberty 
of  makiDg  and  debating  proposals. 

GoHTRNTiONS  OF  THB  EsTATsa. — Bdore  the  union  there  was  another 
■eelaag  of  the  three  estates  in  Scotland,  known  by  the  name  of  the  Gon- 
vcirriGN  OF  EaTATSa,  which  was  indicted  by  the  king  on  twenty  days'  no- 
^;  the  members  were  chosen  in  the  same  way  and  their  proceedings  were 
the  nme  as  those  of  the  parliament  The  king  was  either  present  at  that 
BMtiBg,  or  sent  his  commissioner,  who  enjoyed  the  same  dignity  and  re- 
ipect  at  the  commissbner  io  pariiament ;  but  at  the  opening  of  a  conven* 
tioD,  there  waa  no  riding  w  cavalcade  as  at  a  parliament  The  difference 
betwiit  a  convention  and  a  parliament  consisted  chiefly  in  this :  that  par- 
iiaDMot  could  both  make  laws  and  impose  taxes;  whereas,  the  convention 
of  edatescould  only  impose  taTations,  and  make  statutes  for  their  colleo- 
tioo,  but  could  not  make  laws ;  and  those  statutes  of  the  convention  of 
«tetei  were  published  in  the  same  manner  as  acts  of  parliament     The 
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learned  Sir  George  Mackenzie  in  hig(  Institutions  says,  that  by  the  records 
of  the  conyentions  it  appears,  thatof  old  the  oonTentions  of  estates  consisted 
of  any  of  the  three  estates  sommarily  called  off  the  streets  by  the  king;  and 
that  they  cried  down  or  up  money,  and  judged  processes,  which  of 
later  times  they  could  not.  These  conventions  were  not  called  firequeotly ; 
for  the  goodness  and  justice  of  the  kings  of  Scotland  were  such,  that  they 
seldom  required  money  from  their  subjects  by  imposing  taxations,  without 
giving  them  also  an  opportunity  of  redressing;  then*  grievances,  and  of 
making  new  Uws  for  the  weal  and  safety  of  the  kingdom.* 


OF  THB  ABSOLUTE  RIGHTS  OF  INDIVIDUALS. 

As  municipal  law  is  a  rule  of  dvil  conduct,  commanding  what  is  rig^t, 
and  prohibiting  what  is  wrong,  being  in  every  Christian  country  based  on  the 
absolute  rule  of  our  obedience-— The  Ten  Commandments, — it  foDows^ 
that  the  primary  and  principal  objects  of  the  law  are  rights  and  wrongs. 

Rights  are  either,  firH^  those  which  concern  and  are  annexed  to  the 
persons  of  men,  and  are  then  called  jura  penonarunij  or  the  righU  of  per- 
tons  ;  or,  secondly y  they  are  such  as  a  man  may  acquire  over  external  ob- 
jects, or  thmgs  unconnected  with  his  person,  which  are  styled  jum  rerum^ 
or  the  rights  of  things.  Wrongs  are  also  divisible  mto^r^,  private  wrongs^ 
which  being  an  infringement  merely  of  particular  rights,  concern  indivi- 
duals only,  and  are  called  civil  injuries ;  and  secondly j  public  wrongs^  whicb 
being  a  branch  of  general  and  public  rights,  affect  the  whole  community, 
and  are  called  crimes  and  misdemeanors. 

Rights  may  be  reduced  to  three  principal  or  primary  artk^ — tbe 
right  of  personal  security,  the  right  of  personal  liberty,  and  the  right  of  ini- 
vate  property ;  because,  as  there  is  no  other  known  method  of  compulsion,  or 
of  abridging  man's  natural  free  will,  but  by  an  infringement  or  diminutioD 
of  one  or  other  of  these  important  rights,  the  preservation  of  these  in* 
violate,  may  justly  be  said  to  include  the  preservation  of  our  civil  immuiu- 
ties,  m  thefr  largest  and  most  extensive  sense. 

I.  The  right  of  personal  security  conasts  in  a  person's  legal  and  unmter- 
rupted  enjoyment  of  his  life,  his  lunbs,  his  body,  his  health,  and  his  lepa- 
tation. 

1.  Life  is  the  immediate  gift  of  God,  a  right  (at  least  as  far  as  his  fel- 
low creatures  are  concerned)  inherent  by  nature  in  every  individual;  and  it 
begins,  m  the  contemplation  of  the  law,  as  soon  as  an  infant  is  bora,  a 

*  BlackiUm«*8  Commentuies ;  Chamberb^ne's  Magna  Britannia  Nodlla,  or  pisioit  state 
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eren  before  its  birtb  ;  ibr,  even  ivhiist  atfll  in  the  womb,  an  infant  is  sup* 
posed  in  law  to  be  bom  lor  many  purpuses.  It  is  capable  of  baring  a 
iegacj,  or  a  aumoder  of  a  oopyhold  estate  made  to  it :  it  may  bave  a 
gnaidisn  assigned  to  it ;  and  it  is  enabled  to  have  an  estate  limited  to  its 
use,  and  take  aiierwaids  by  such  limitation  as  if  it  were  ihea  actually  bora. 
9.  fioth  the  life  and  limbs  of  a  man  are  of  such  high  value,  hi  the  esti- 
matioD  of  the  law  of  England,  that  it  paxdons  evoi  homidde,  if  committed 
se  defendeadoj  or  in  older  to  preserre  them.  For  whatever  is  done  by  a 
man  to  save  either  life  or  member,  is  looked  upon  as  done  upon  the  high- 
est necessity  and  ccMnpolsion.  Therefore,  if  a  man  thnragh  fear  of  death 
or  mayhem,  is  prevailed  upon  to  execute  a  dead  or  do  any  legal  act,  these, 
tbongh  soeompamed  by  aO  the  other  requisite  solemnities,  may  be  afterwards 
avoided,  if  forced  upon  htm  by  a  well-grounded  apprehension  of  losing 
bis  iife,  or  even  his  limbs,  in  case  of  his  non-compliance ;  and  the  same  is 
also  a  sufficient  excuse  for  the  commission  of  any  misdemeanors.  No 
soitaUe  atonement  can  be  made  for  the  loss  of  life  or  limb  ;  and.  the  law 
Dot  only  r^iards  life  and  member,  and  protects  every  man  in  their  enjoy- 
ment, but  also  furnishes  him  with  every  thing  necessary  for  their  support ; 
for  there  is  no  man  so  indigent  or  wretched,  but  he  may  demand  a  supply 
sufficient  for  all  the  ueoessities  of  life  from  the  more  opulent  part  of  the 
OHnmunity,  by  means  of  the  several  statutes  enacted  for  the  relief  of  the 
poor,  and  detailed  in  another  part  of  this  work. 

3.  Besides  those  limbs  and  members  that  may  be  necessary  to  a  man, 
for  his  own  defiance  or  his  enemy's  annoyance,  the  rest  of  his  person  or 
body  is  also  entitled,*  by  the  same  natural  right,  to  security  from  the  cor- 
poreal insults  of  menaces,  assaults,  beating,  and  wounding,  though  such 
inuits  do  not  amount  to  the  destruction  of  life  or  member. 

^  The  preservation  of  a  man's  health  from  such  practices  as  may  pre* 
judice  or  annoy  it ;  and, 

&•  The  security  of  his  reputation  or  good  name  fitHn  the  aits  of  detrac- 
tion and  slander,  are  also  rights  to  which  every  man  is  entitled,  by  reason  and 
oatoral  justice ;  since,  without  these,  it  is  impossible  to  have  the  perfect 
^yment  of  any  other  advantage  or  right, 

n.  Next  to  personal  security,  the  law  of  England  regards,  asserts,  and 
pr^Kires  the  personal  liberty  of  individuals.  This  personal  liberty  consists 
0  the  power  of  loco- motion,  of  changing  situation,  or  removing  one's  per- 
^tonbatsoever  place  one's  own  inclinations  may  direct,  without  unpri- 
wnnieot  or  restraint,  unless  by  due  course  of  law. 

Personal  confinement,  in  any  way,  is  an  imprisonment.  So  that  the 
^>ingankan  against  his  wOl  in  a  private  house,  putting  him  in  the  stocks, 
utesting  or  forcibly  detaining  him  in  the  street,  is  an  imprisonment  But 
«  a  man  be  lawfuOy  imprisoned,  this  is  no  duress  of  imprisonment.  To 
^^  imprisomnent  lawful,  it  must  either  be  by  process  from  the  courts 
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of  judicature,  or  by  warrant  from  flome  legal  officer,  having  authority  U» 
commit  to  prison  ;  which  warrant  must  be  in  writing,  under  the  hand  and 
seal  of  the  magistrate,  and  express  the  causes  of  his  conunitment,  in  order 
to  be  examined  into  (if  necessary)  upon  a  habeas  corpus.  If  there  be  no 
cause  expressed,  the  gaoler  is  not  bound  to  detain  the  prisoner. 

A  natural  and  regular  consequence  of  this  personal  liberty  is,  thai 
every  Englishman  may  claim  a  right  to  remain  in  his  own  country,  so 
long  as  he  pleases,  and  not  to  be  driven  from  it,  unless  by  the  sentence  of  the 
law.  The  kmg,  indeed,  by  his  royal  prerogative,  may  issue  out  his  writ, 
ne  exeat  regnumj  and  prohibit  any  of  his  subjects  from  going  into  foreign 
parts  without  license.  The  law  m  this  respect  is  so  benignly  and  liberally 
construed  for  the  subject's  benefit,  that,  though  within  the  king  may  com- 
mand the  att^dance  and  service  of  all  his  liegiemen,  yet  he  cannot  send 
any  man  out  of  the  realm,  even  upon  public  service,  excepting  soldiers  and 
sailors,  the  nature  of  whose  employment  necessarily  implies  an  exception ; 
he  cannot  even  constitute  a  man  lord  deputy  or  lieutenant  of  Ireland 
against  his  will,  nor  make  him  a  foreign  ambassador.  For  this  might, 
in  reality,  be  no  more  than  an  honourable  exile. 

III.  The  third  absolute  right,  inherent  in  every  Englishman,  is  that  of 
property,  which  consists  in  the  free  use,  enjoyment,  and  disposal  of  all  his 
acquisitions,  without  control  or  diminution,  save  only  by  the  laws  of  the 
land.  The  great  Charter,  already  detailed,  has  declared,  that  no  freeman 
shall  be  disseised  nor  divested  of  his  freehold,  nor  of  his  liberties,  nor  free 
customs,  but  by  the  judgment  of  his  peers,  or  by  the  law  of  the  land. 

So  great  respect  does  the  law  of  the  land  pay  to  private  property,  that 
it  will  not  authorise  the  least  violation  of  it ;  no,  not  even  for  the  g^ieral 
good  of  the  whole  community.  If  a  new  road,  for  instance,  were  to  he 
made  through  a  private  person^s  grounds,  although  it  might  perhaps  be  ex- 
tensively beneficial  to  the  public,  yet  the  law  permits  no  man,  or  set  of  men, 
to  do  this  without  the  owner  of  the  land's  consent.  In  this  and  similar 
cases,  the  legislature  alone  can,  and,  indeed,  frequently  does,  interpose  and 
compel  the  individual  to  acquiesce.  But  how  does  it  interpose  and  compel  ? 
Not  by  absolutely  stripping  the  subject  of  his  property  in  an  arbitrary  man- 
ner, but  by  giving  him  a  full  indemnification  and  equivalent  for  the  in- 
jury thereby  sustained.  And  even  this  is  an  exertion  of  power,  in  which 
the  legislature  indulges  with  caution,  and  which  nothing  but  the  legislature 
can  perform. 

In  the  three  preceding  articles  we  have  taken  a  short  view  of  the  prin- 
cipal absolute  rights  which  appertain  to  every  Englishman.  But  in  vain 
would  these  rights  he  declared,  ascertained,  and  protected  by  the  dead 
letter  of  the  laws,  (for  the  law  is  a  dead  letter  till  it  is  pronounced  by  the 
lips  of  a  judge  lawfully  appointed  to  administer  it,)  if  the  Constitution 
had  provided  no  other  method  to  secure  their  actual  enjoyment.    It  has. 
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therefore,  eitablishecl  certain  other  auxiliary  subordinate  rights  of  the  sub- 
ject, wlueh  senre  prindpaUy  as  outworks  or  barriers  to  protect  and  main- 
tain inriolate  the  three  great  and  primary  rights  of  personal  security, 
persMul  liberty,  and  personal  property. 

1.  The  constitution,  poven,  and  pririleges  of  pariiament,  of  which  we 
bare  already  treated  at  large  in  a  preceding  article. 

S.  The  limitation  of  the  king's  prerogative,  by  bounds  of  his  own  con- 
ccdoDyao  certain  and  notorious,  that  it  is  impossible  he  should  either 
mistake  or  legally  exceed  them. 

3.  A  third  subordinate  right  of  every  Englishman  is,  that  of  applying 
to  the  Courts  of  Justice  for  redress  of  injuries.  Since,  in  England,  the  law 
is  the  Bupieme  arbiter  of  every  man's  life,  liberty,  and  property,  courts 
of  justice  must  at  all  times  be  open  to  the  subject,  and  the  law  be  duly 
admiiffitered  therein. 

4.  If  any  uncommon  injury,  or  infringement  of  the  rights  before  men- 
tioned,  diould  happen,  which  the  ordinary  course  of  law  is  too  defective 
to  readi,  there  still  remams  another  subordinate  right,  appertaining  to 
emy  individual — ^the  right  of  petitioning  the  king,  or  either  house  of 
PaiiiaaeDt,  for  the  redress  of  grievances.  Care  only  must  be  taken 
lest,  under  the  pretence  of  petitioning,  the  subject  be  guilty  of  any  riot, 
or  tumult,  as  happened  in  the  memorable  parliament  in  1640  ;  and,  to 
prpveat  this,  it  is  provided  by  the  statute  13  th  Gar.  II.,  that  no  petition 
to  the  king  or  either  house  of  Parliament,  for  any  alteration  in  the 
diurch  or  state,  shall  be  signed  by  above  twenty  penons,  unless  the  matter 
tkreof  be  approved  by  tliree  justices  of  the  peace,  or  the  major  part  of  the 
grand  jury,  in  the  country ;  and  in  London,  by  the  lord  mayor,  alderman, 
and  eommon  council ;  nor  shall  any  petition  be  presented  by  more  than 
ten  penons  at  a  time.  But,  under  these  regulations,  it  is  declared  by 
the  statute  1st  W.  and  M.,  that  the  subject  hath  a  right  to  petition,  and 
that  an  eommitroents  and  prosecutions  for  such  petitioning  are  illegal.* 

5.  The  fifth  and  last  auxiliary  right  of  the  subject  is,  that  of  having 
ana  for  a  man's  defence,  suitable  to  his  condition  and  degree,  and  such 
M  are  allowed  by  law.  Which  is  also  declared  by  the  same  statute,  1st  W. 
and  M.,  and,  indeed,  it  is  a  public  allowance  under  due  restrictions,  of  the 
natural  right  of  resistance  and  self-preservation,  when  the  sanctions  of  so- 
cietiea  and  laws  are  found  insufficient  to  restrain  the  violence  of  oppression* 

In  these  several  articles  consists  British  rights  or  liberties,  liberties  more 
geoeraDy  talked  of  than  thoroughly  understood,  and  yet  highly  necessary 
to  be  perfectly  known  and  considered  by  every  man  of  rank  or  property, 
^  hia  ignorance  of  the  points  whereon  they  are  founded  should  huiry 
hhn  into  faction  and  licentiousness,  on  the  one  hand,  or  a  pusillanimous 
indifference  on  the  other.f 

«  See  Bffl  of  Ri^hU.  f  Blackstonc*s  Commeiitartee. 
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OP  THE  KING'S  ROYAL  FAMILY. 

The  fiivt  and  most  oonodenble  branch  of  the  )a»g*9  royal  fiunfly,  re- 
garded bj  the  laws  of  Englaiid,  is  the  Queen. 

The  Queen  of  England  is  eidier  queen  regnanij  queen  ooiuort^  or  queen 
dowager.  The  queen  regent,  regnani,  or  sooereign,  k  she  who  holds  the 
crown  in  her  own  right ;  but  the  queen  consort  is  the  wife  of  the  reigning 
king,  and  she,  by  virtue  of  her  marriage,  is  participant  of  divets  prero- 
gatives abore  other  women. 

And,  first,  she  is  a  public  person,  exempt  and  distinct  from  the  king  ; 
and  is  not,  like  other  married  women,  so  closdy  connected  as  to  have  lost 
all  legal  or  separate  existence,  so  long  as  the  marriage  continues ;  lor  the 
queen  has  ability  to  purchase  lands,  and  to  convey  them,  to  make  leases,  to 
grant  copyholds,  and  do  other  acts  of  ownership,  without  the  coneuirence 
of  her  lord,  which  no  other  married  woman  can  do.  She  is  also  capable 
of  taking  a  grant  from  the  king,  which  no  other  wife  is  from  her  husband. 
The  queen  of  England  has  separate  courts  and  officers  distinct  from  tlie 
king,  not  only  in  matters  of  ceremony,  but  eren  of  law  ;  and  her  attorney 
and  solicitor-general  are  entitled  to  a  plaee  within  the  bar  of  his  majesty's 
courts,  together  with  the  king's  counsel.  She  may  likewise  sue  and  be 
sued  alone,  without  joining  her  husband.  She  may  also  have  a  separate 
property  in  goods,  as  well  as  lands,  and  has  a  right  to  dispose  of  theraH^y 
wilL  In  short,  in  aU  legal  proceedings  she  k  looked  upon  as  SLjhmme  sole, 
and  not  as  a  married  woman. 

The  queen  has  also  many  exceptions  and  minute  prerogatives.  For 
instance,  she  pays  no  toll,  nor  is  she  liable  to  any  amercement  in  any  court 
But  in  general,  unless  when  the  law  has  expresdy  declared  her  exempted, 
she  is  upon  the  same  footing  with  other  subjects  ;  being  to  all  intents  and 
purposes  the  king's  subject,  and  not  his  equal.  She  has  abo  some  pecu- 
niary advantages  which  form  her  a  distinct  revenue. 

But  although  the  queen  consort  is  in  all  respects  a  subject,  yet  in  point 
of  security  of  |ier  life  and  person,  she  is  put  on  the  same  footing  with  the 
king.  It  is  equally  treason  to  compass  or  imagine  the  death  of  our 
lady  the  king's  companion,  as  of  the  king  himself ;  and  to  violate  or  de- 
file the  queen  consort  amounts  to  the  same  high  crime ;  as  weD  in  the 
person  committing  the  fact,  as  in  the  queen  herself,  if  consenting.  If, 
however,  the  queen  be  accused  of  any  species  of  treason,  she  shall  (whe- 
ther consort  or  dowager)  be  tried  by  the  peers  of  parliament.  (85  Ed- 
ward III.) 

The  husband  of  a  queen  regnant,  as  prince  George  of  Denmark  was  to 
queen  Anne,  is  her  subject,  and  may  be  guilty  of  high  treason  against  her : 
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but  in  the  initance  of  oonjogal  isfidelitj,  be  10  not  subject  to  the  same  pe^ 
nal  letributioiiB. 

A  queen  dowager  is  tbe  widow  of  the  king,  and  as  such  enjoys  most  of 
the  piifileges  bdonging  to  her  as  qaeen  eonsort.  But  it  is  not  high  trea- 
son to  oottspire  her  deadly  or  Tlolate  her  diastity^  for  the  saEiiie  reason  as 
was  bdore  alleged.  Tet  stiS,  pro  digmUaie  regaHj  no  man  can  many  a 
queen  dowager  wtthont  tpedal  licmse  from  tbe  Idng,  on  pate  of  forfeiting 
her  bod  and  goods.  But  she,  though  an  alien  bom,  shaD  stiH  be  entitled 
to  dower  aft^  the  king's  demise,  whfoh  no  other  alien  is.  A  qneen  dow* 
ager,  when  manied  again  to  a  subject^  doth  not  lose  her  regal  dignity,  as 
dowager  peeresses  do  their  peerage  when  they  marry  commoners.  Ca- 
tharine, queen  dowager  of  Henry  V.  married  Owen  Tudor,  a  priyate  gen- 
tleman ;  and  yet  maintained  an  action  against  the  bishop  of  Carlisle,  by 
the  name  of  Catharine,  queen  of  England. 

The  printe  of  Wales,  or  heir  apparent  to  the  crown,  and  also  his  royal 
oooaort,  and  the  princess  royal,  or  the  king's  eldest  daughter,  are  likewise 
peeoliariy  regaided  by  the  laws.  For  by  statute  95  Edward.  III.,  to  com- 
pass or  oQDs^re  the  death  of  the  former,  or  to  violate  the  chastity  of  either 
o£  the  lalt^,  are  as  much  high  treason,  as  to  conspire  the  death  of  the 
king,  or  to  violate  the  chastity  of  the  queen.  Tlie  heir  apparent  to  the 
crown  is  usually  made  prince  of  Wales  and  eari  of  Chester,  by  special  cre- 
ation and  iuTestiture ;  but  being  tbe  king's  eldest  son,  he  is  by  inheritance 
duke  of  Cornwall,  without  any  new  creation. 

Ue  rest  of  the  royal  family  may  be  considered  in  two  different  lights, 
according  to  the  different  senses  in  whkh  tbe  term  royal  famiUf  is  used. 
The  larger  sense,  indudes  all  those  who  are  by  any  possibility  inheritable 
to  the  crown,  which  since  the  revolution  and  act  of  settlement,  means  the 
proteataot  issue  of  the  princess  Sophia.  The  more  oonfined  sense  includes 
only  those,  who  are  within  a  certain  degree  of  prej^nquity  to  the  reigning 
prince,  and  to  whom  therefore  the  law  pays  an  extraordinary  regard  and 
reqiect :  but  after  that  degree  is  past,  they  faU  into  the  rank  of  ordinary 
sobjeets,  and  are  sddom  considered  any  fiirther,  unless  called  to  the  sue* 
cesNon  iqwn  failure  of  the  nearer  line. 

And  now  by  statute  13  Geo.  .III.  no  descendant  of  the  body  -of  Geo.  II. 
(other  than  the  issue  of  princesses  married  into  for^gn  families)  is  capable 
of  contracting  matrimony  without  the  king's  jMrevious  consent  signified  un- 
der the  great  seal ;  and  any  raarriftge  contracted  without  such  tonsent  is 
Tsid.  Provided,  that  such  oi  the  said  descendants,  as  are  above  the  age 
of  tw«nty*five,  may,  after  a  twelvemonth's  notice  given  to  the  king's  privy 
eamidK,  contract  and  sokmnbe  nwrriage  without  the  consent  of  the  crown ; 
aslesB  both  houses  of  parliament  shall,  before  the  expiration  of  the  said 
jear,  expresdy  declare  their  disapprobation  of  such  intended  marriage. 

The  royal  family  is  subject  to  pay  taxes,  unless  they  are  expressly  ex- 
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eoipted,  which  in  erery  tax  bill  b  always  done.  But  the  peculiar  prirt- 
leges  of  the  royal  family  are  greatly  eounterhalaoced  by  the  legal  reatraintR 
laid  upon  their  marriages. 

The  queen  was  anciently  entitled  to  certain  peiquisitesy  called  the  queen's 
gold,  to  purchase  oil,  as  it  was  quaintly  said,  and  attire  for  her  penon. 
Another  of  the  queen's  perquisites  was  formerly  the  right  to  the  half  of 
any  whale  found  on  the  coast,  which  was  for  that  reason  called  a  royal  fish. 
The  head  belonged  to  the  king  and  the  tail  to  the  queen;  and  the  reason 
assigned  by  old  writers  for  this  whimsical  division  was  **to  funnsh  the 
queen's  wardrobe."  But  of  late  years  these  rights  have  not  been  exacted.* 
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The  supreme  executive  power  of  these  kingdoms  is  vested  by  our  laws 
in  a  single  person,  the  king  or  queen  :  for  it  matters  not  to  which  sex  the 
crown  descends ;  but  the  person  entitled  to  it,  whether  male  or  female,  is 
immediately  invested  with  all  the  ensigns,  rights,  and  prerogatives  of  sove- 
reign power. 

**  The  grand  fundamental  maxim,"  says  Blackstone,  '^  upon  which  the 
jus  cororuBy  or  right  of  succession  to  the  throne  of  these  kingdoms  depends, 
I  take  to  be  this  :  *  that  the  crown  is  by  common  law  and  constitutional 
custom,  hereditary,  but  that  the  right  of  inheritance  may  from  time  to 
time  be  changed  or  limited  by  act  of  parliament ;  under  which  limitations 
the  crown  still  continues  hereditary.'  " 

1.  First,  it  is  hereditary ^  or  descendible  to  the  next  heir,  on  the  death 
or  demise  of  the  last  proprietor. 

9.  But,  secondly,  as  to  the  particular  mode  of  inheritance,  it  in  general 
corresponds  with  the  feudal  path  of  descents,  chalked  out  by  the  common 
law  in  the  succession  to  landed  estates  ;  yet  with  some  material  exceptions. 
Like  estates  ;  the  crown  will  descend  lineally  to  the  issue  of  the  reigning 
monarch,  as  it  did  from  king  John  to  Richard  II.,  through  a  regular 
pedigree  of  six  lineal  generations,  and  from  George  II.  to  his  grandson 
George  III.  As  in  common  descents,  the  preference  of  males  to  females, 
and  the  rights  of  primogeniture  among  the  males,  are  strictly  adhered  io. 
Like  lands  or  tenements,  the  crown,  on  failure  of  the  male  line,  descends 
to  the  issue  female.  But,  among  the  females,  the  crown  descends  by  right 
of  primogeniture  to  the  eldest  daughter  only  and  her  issue,  and  not  as  in 
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comiDoo  iniicntaneefl,  to  all  the  daughters  at  once ;  the  endent  neoeagity 
of  a  tola  gueeeadon  to  the  throne  having  ooeaaioned  the  royal  law  of  de- 
scents to  depart  from  the  common  law  in  this  respect ;  and  theiefoK  queen 
Ifary,  on  the  death  of  her  brother,  succeeded  to  the  crown  alone,  and  not 
ia  partnenhip  with  her  sister  Elizabeth.  Lastly,  on  the  Mnro  of  lineal 
<lesceDdant8,  the  crown  descends  to  the  next  collateral  relations  of  the  last 
kin;;  prorided  they  are  lineally  descended  from  the  Uood  royal,  that  b, 
irooi  the  royal  stock  which  origbiaDy  acquired  the  crown. 

3.  It  is  unqueetionaUy  in  the  breast  of  the  king,  with  the  adriceof  both 
hoQiei  of  pariiament,  to  change  the  successbn ;  and  by  particular  entails, 
limitations,  and  provisions,  to  exclude  the  immediate  heir,  and  rest  the  in- 
heritance in  any  one  else. 

4.  Bat  however  the  crown  may  be  limited  or  transferred,  it  still  retains 
its  deKcndiUe  quality,  and  becomes  hereditary  in  the  wearor  of  it  And 
beooe  in  our  law  the  king  is  said  never  to  die,  in  his  political  capacity  ; 
thoa^  in  common  with  other  men,  he  is  subject  to  mortality  in  his  natural 
body ;  because  immediately  on  the  natural  death  of  Henry,  George,  or 
WiOiani,  the  king  survives  in  his  successor.  For  the  right  of  the  crown 
lots  cotfutfanle,  upon  his  heir  ;  either  the  hasres  natus^  if  the  course  of  de- 
scent remains  unimpeached,  or  the  hceres  factusj  if  the  inheritance  be 
ooder  any  particular  settlement.  So  that  thero  can  be  no  intenregnum ; 
bnt,  as  Sir  Matthew  Hale  observes,  the  right  of  soveroignty  is  fuOy  in- 
voted  in  the  successor  by  the  descent  of  the  crown.  And  thereforo  it  be- 
eomes  in  him  absolutely  hereditary^  unless  it  is  otherwise  ordered  and  deter- 
nnned  by  the  rules  of  the  limitation. 

Beyond  all  controversy  the  English  government  has  been  monarchical 
^  the  remotest  period  of  its  existence.  That  the  royal  office  has  al- 
ways been  hereditary  and  not  elective,  has  never  been  denied  but  by  the 
regicides  ^o  murdo^d  king  Charles  I.  These  vk>lent  and  infatuated 
nMm  aawrted  the  inalienable  right  of  the  people  to  elect  their  supreme. 
gorenor ;  and  soon  afterwards,  with  great  inconsistency,  the  crown  was 
offered  to  Cromwell,  by  a  house  of  commons,  convened  by  the  sole  au- 
tliority  of  the  usurper.  Indeed  the  title  of  Cromwell  himself  to  the  su- 
prane  power*  rested  merdy  upon  the  instrument  of  government,  which  was 
<lnwn  up  by  a  counsel,  consisting  only  of  his  general  officers.  What 
sbaie  the  people  had  in  proposing  to  make  him  a  king,  may  be  seen  in  the 
historieB  of  that  time. 

In  1656  Cromwell  summoned  a  parliament,  when,  not  trustmg  to  the 
good  wiQ  of  the  people,  he  used  every  art  to  influence  the  elections,  which 
be  bad  new-modeUad,  in  order  to  fill  the  house  with  those  who  would  be 
deroted  to  him ;  but  after  all  his  precautions,  he  found  the  majority  would 
not  be  favourable  to  his  pretenswns :  he  therefore  placed  a  guard  at  the 
door,  and  no  one  was  permitted  to  enter  the  house  of  commons  who  did 
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not  produce  a  Mrarrant  from  his  council.  This  packed  pariiameDt  voted  a 
renunciation  of  aU  tiUe  in  Oharies  Stuart  or  any  of  hia  family ;  and  at 
length,  on  the  motion  of  alderman  Pack,  one  of  the  members  for  London, 
passed  a  bill  for  inresting  the  unirper  with  the  dignity  of  King.— So 
much  then  for  the  choke  of  the  peopU. 

The  hereditary  right  to  the  cioim,  acknowledged  by  the  laws  of  EDgiand, 
has  obtamed  the  general  consent  aad  an  established  usage ;  aad  conse- 
quently the  king  has  the  same  title  to  the  crown,  that  a  private  gentknan 
has  to  his  hereditary  estate.  The  experience  of  all  ages  has  convinced 
every  considerate  man,  that  popular  elections  are  uoavoidably  attended 
with  great  inconvenience ;  and  that  undue  influence,  ambition,  power^^  and 
artifice,  will  almost  always  prevul  over  virtue  and  integrity.  And  the 
ftu^  is,  as  we  leani  from  history,  that  the  dectk>n  of  the  ancient  knperial 
governors  was  univenaUy  accompanied  with  bloodshed  and  murder.  The 
electk>n  of  the  kings  of  Poland  in  former  days,  invariably  raised  ih%  bitter 
waters  of  discontent  and  sedition  to  an  alarming  height,  frcHU  which  they 
subsided  only  in  proportion  to  the  fall  of  the  fountain  from  whksh  they 
flowed,  deluging  that  unhappy  country  with  the  blood  of  its  diaughtered 
people.  But  what  Englishman  wlio  has  witnessed  the  scenes  of  riot  and 
^  confuaon,  which  are  exhibited  at  the  election  of  representatives  in  parlia- 
ment, will  not  rejoice  that  the  succession  to  the  crown  is  marked  out  with 
constitutional  precision ;  that  a  rule  is  laid  down,  which  is  uniform,  uni- 
versal, and  permanent,  and  that  thereby  the  peace  and  freedom  of  the  state 
are  preserved? 

The  doctrine  of  representation  likewise  prevails  in  the  descent  of  the 
crown,  as  in  other  inheritances ;  thus  Richard  II.  succeeded  his  grand- 
father Edward  III.  in  right  of  bis  father  the  Black  Prince,  who  died  whilst 
prince  of  Wales,  and  George  III.  took  the  crown  on  the  demise  of  his 
grandfather  George  II.  in  right  of  his  lather  Frederkk  prince  of  Wales, 
and  each  to  the  exclusion  of  their  uncles. 

As  already  mentioned,  the  king  with  the  advice  of  his  parliament,  has 
the  power  to  defeat  the  hereditary  right,  and  entail  the  succession  in  any 
particular  line.  And  the  reason  of  this  b  very  obvious,  in  order  to  avoid 
the  inconvenience  and  distress  that  the  whole  nation  must  experience,  were 
an  idiot  or  lunatic  necessarily  to  inherit  the  throne ;  and  on  the  other 
hand,  to  avert  the  miseries  that  must  accrue  to  the  reigning  monarch  at 
all  times,  were  any  such  authority  expressly  confided  to  the  people,  who 
are  liable  to  be  influenced  by  caprice,  and  hurried  on  by  the  most  ungo- 
vernable passions.  Hence  it  is  plain,  that  the  English  constitution  dis- 
claims all  such  political  theories,  as  any  right  inherent  in  tl^e  people,  eitfier 
to  choose  or  set  aside  their  king.  This  is  clear  from  the  bill  of  rights, 
called  the  **  Declaration  of  Right,"  in  which  the  lords  and  commons  con- 
sider it  *^  as  a  marvellous  providence  and  merciful  goodness  of  God  to  this 
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BatioD  to  preeerre,"  kiog  Wifliam  and  queen  Marj,  <^  meet  happfly  to 
niga  over  vmon  the  throne  of  their  ancestors^  for  whidi  from  tlw  bottom 
of  thev  hearta  they  letuin  the  homUeBl  thanks  and  praiaeB."  The  two 
honaet  in  the  Mil  of  rights,  did  not  thank  Qod  thai  they  had  Ibwid  a  imr 
opportunity  to  assert  their  right  to  eboose  their  own  goremors,  much  less 
to  make  an  dection  the  only  lawful  title  to  the  crown,  after  king  James 
II.  had  made  the  throne  Tacant  by  hb  ahdicatwn ;  but  on  the  contrary,  in 
order  to  exclude  for  ever  the  doctrine  ^^  of  a  right  to  choose  our  own 
goTemors,"  a  subsequent  dause  of  that  immortal  law  just  mentioned  de- 
dares,  Ami  <'  the  lords  spiritual  and  temporal,  and  commons,  do  in  the 
name  of  all  the  peo^e  aforesaid^  most  humbly  and  faithfully  subndt  them- 
Khei,  their  heus  and  posterity  for  Cfer ;  and  do  faithfully  promise  that 
they  win  stand  to,  maintain,  and  defend  their  said  majesties,  and  also  the 
limitatioB  of  the  crown,  herein  specified  and  contained,  to  the  utmost  of 
their  powers.  It  is  rery  surprising  that  any  sensible  person  can  infer  the 
doctrine  of  a  right  to  choose  our  own  goTemors  Irom  the  conduct  of  our 
ancestors  at  the  Revolution  in  1 688.  Since,  if  we  bad  posseswd  it  before, 
it  ii  dear  that  the  English  nation  did  at  that  time  most  solemnly  renounce 
and  abdicate  it,  for  themselTes  and  ibr  all  their  posterity  for  ever. 

The  true  sprit  of  our  constitution,  not  only  in  its  settled  course,  but 
b  an  its  rerdutions,  is  hereditary  snccessbn  to  the  reigning  monarch, 
whether  he  obtained  the  crown  by  law  or  by  force.  The  regular  inheri- 
tsDoe  of  the  British  throne  has  indeed  been  often  changed  and  usurped  by 
fraud  and  riolence,  as  wiU  be  seen  by  a  short  historical  view  of  the  kings 
of  England.  But  the  beautiful  feature  of  hereditary  sucoessbn  marked 
the  inlancj  of  our  gOYemment,  bloomed  in  its  manhood,  and  is  indelibly  en- 
graven in  the  venerable  wrinkles  of  its  increasing  aga 

£gbert,  who  was  the  first  kmg  of  England,  and  the  last  of  the  Saxon 
heptarchy,  was  king  of  the  West  Saxons,  by  a  long  and  uninterrupted  d^ 
ioent  from  his  ancestors  of  above  300  years,  and  united  the  heptarchy  in 
one  monarchy  under  himsdf  in  the  year  898.  How  his  ancestors  obtauied 
their  titles,  it  is  in  vain  fnr  us  to  inquire,  since  there  are  no  documents  in 
exiitenoe  that  wffl  satisfy  such  political  curiosity.  However,  Egbert  be- 
came sole  monarch  of  England,  partly  by  the  consent  of,  and  partly  by  the 
conquest  over,  the  other  six  kingdoms  of  the  heptarchy. 

From  Egbert  the  crown  descended  regularly  for  two  hundred  yean, 
through  a  succeasbn  of  fifteen  princes,  to  the  death  of  Edmund  Ironside, 
without  deviation  or  interruption ;  except  that  the  sons  of  king  Ethdwolf 
soooeeded  to  each  other,  without  regard  to  the  diildren  of  the  elder 
bzanehea ;  and  also  that  king  Edred,  the  uncle  of  Edwy,  reigned  about 
mne  yean  during  the  minority  of  Edwy,  on  account  of  the  troulbles  of  the 
times,  but  when  of  age  Edwy  assumed  the  reins  of  government  himself. 

At  the  death  of  Edmund  Ironside,  Canute,  king  of  Denmark,  obtained 
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the  kingdom  bj  violence,  bj  which  meaiw  a  new  familj  were  in  posseGnon 
of  the  throne.  Three  of  hit  hein  suoeeeded  to  the  throne ;  and  on  the 
death  of  Haidieanate,  the  ancient  Saxon  line  was  restored  in  Edward  the 
Oonfenor,  who  was  the  next  of  kin  then  in  England.  On  Edward's  de- 
cease, Harold  IL  usurped  the  goyemment,  for  Edgar  Athelmg,  the  grand- 
son of  Ironside,  was  the  lawful  heir.  Harold  bemg  defeated  at  the  battle 
of  Hasthigs,  was  dispossessed  of  the  throne  by  William  the  Gonqneror. 
Edgar  Atheimg,  the  true  heir,  retired  to  Scotland,  and  Malcom  the  Scot- 
tish king  married  his  sister  Margaret,  who  for  her  piety  is  commonly  call- 
ed Saint  Margaret,  whose  descendant  James  I.  restored  to  England  her 
ancient  Saxon  tine.  Robert,  the  Conqueror's  eldest  son,  being  duke  of 
Normandy  by  his  father's  wOl,  was  kept  out  of  the  possession  of  the  crown 
of  England  by  the  arts  and  riolence  of  his  brothers,  WiOiam  II.  and  Henry 
I.,  who  succeeded  their  father. 

Henry  I.'s  real  heiress  was  his  daughter,  the  empress  Maud  or  Matilda ; 
but  Stephen  usurped  the  throne,  haying  only  the  feeble  title  of  being  the 
Conqueror's  grandson  by  his  mother's  side ;  Henry  II.  succeeded  Stephen ; 
he  was  the  Conqueror's  undoubted  heir  after  his  mother  Matilda,  and  was 
also  lineally  descended  from  Edmund  Ironside,  the  last  of  the  Saxon  here- 
ditary kings.  Henry  was  succeeded  by  Richard  I.,  who  dying  childless, 
the  right  of  succession  rested  in  his  nephew  Arthur,  his  next  brother 
GeoflfVey's  son.  But  John,  the  late  king's  suryiTing  brother,  seized  the 
crown,  and  afterwards  murdered  his  nephew,  the  doctrine  of  representa- 
tion not  being  then  dearly  understood. 

Henry  III.,  who  succeeded  his  father,  king  John,  had  an  indisputable 
title ;  for  Arthur  and  his  sister  Eleanor  both  died  without  issue,  and  the 
crown  descended  from  Henry  to  Richard  II.  in  a  regular  succession  of  five 
generations. 

Henry  IV.  was  the  son  of  John  of  Gaunt,  duke  of  Lancaster,  fourth 
son  of  Edward  III. ;  he  rebelled  against  Richard  II.  and  compeOed  him 
to  resign  the  crown.  And  history  has  hitherto  accused  that  prince  of 
adding  murder  to  usurpation  ;  but  Mr  Tytler  m  his  excellent  history  of 
Scotland,  has  demonstrated  that  Richard  took  refuge  in  Scotland,  and 
died  a  natural  death  in  Stirling  castle,  in  the  chapel  of  which  fortress  the 
remains  of  that-  unhappy  prince  now  ]ie,r^Requiescat  in  pace.  Henry's 
title,  however,  was  not  a  just  one ;  for  Lionel,  duke  of  Clarence,  third 
son  of  Edward  III.  and  John  of  Gaunt's  elder  brother,  left  a  daughter 
PhOippa,  from  whom  descended  the  illustrious  house  of  York,  who  were 
the  true  heirs  of  the  crown.  But  Henry  having  at  that  time  a  large 
army  at  his  command,  asserted  his  defective  title  with  effect  And  it  was 
enacted  by  statute  7  Henry  IT.  ^'  that  the  inheritance  of  the  crown  and 
roalms  of  England  and  France,  and  all  other  of  the  king's  dominions, 
shall  be  set  and  remain  in  the  person  of  our  sovereign  lord  the  king,  and 
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ID  the  ban  of  hv  body  iMuing."  It  is  obTioiu,  from  the  tenant  of  the 
statute,  that  Henry's  title  mppeueA  eren  at  that  time  donhtfol ;  and  it  b 
equallj  dear,  that  the  kmg  de  faeiOj  and  poliament,  m  this  iostanoe  exer^ 
cised  the  right  of  changing  and  limiliag  Ae  sneoession  of  the  eroim. 

But «'  the  beginning  of  strife  is  as  when  one  letteth  out  waters."  No 
man  can  teil,  when  a  rirer  breaks  through  its  banks  and  rashes  from  its 
aeeuitomed  diannel,  what  devastation  it  will  oceaswn.  Henry's  usurpa- 
tion gave  rise  to  the  contest  between  the  houses  of  Yoik  and  Lancaster. 
The  latter  in  maintaining  their  possession,  and  the  former  in  asserting  their 
just  right,  spread  desolation  and  misery,  fire  and  sword,  through  a  peace- 
ful land  lor  several  subsequent  generations.  Henry  was  sueoeeded  by  his 
son  and  grandson  Henry  V.  and  Henry  VI.  In  the  reign  of  the  latter 
pious  but  weak  prince,  the  house  of  York  asserted  its  dormant  titie ;  and 
after  watering  England  with  native  blood  for  seven  years,  at  length  esta- 
blished iU  legitimate  rights  in  the  person  of  Edward  IV. 

In  all  the  acts  of  pariiunent  of  Edward  IV.  wherein  the  Henries  of  the 
bouse  of  Lancaster  were  named,  they  are  called  ^^  latdy  in  deed  not  of 
righi  kings  of  England  f  from  hence  first  arose  the  distinction  of  a  king 
^dejure"  and  a  king  ^'de facto:* 

On  the  death  of  Edward,  the  crown  descended  to  his  eldest  son ;  Ed- 
watd  y.,  who,  vrith  his  brother  the  duke  of  York,  are  g^ierally  believed 
to  have  been  murdered  in  the  tower,  by  their  uncle  Richard  duke  of  Glou- 
eester's  order ;  after  he  had  insinuated  into  the. people  a  suspicion  of  the 
bastardy  of  the  two  young  princes,  and  of  thdr  sister  Elizabeth,  to  whom 
the  down  of  right  devolved,  on  the  death  of  her  brothers.  And  the 
kicked  and  unnatural  undo  usurped  the  government,  under  the  name  of 
Richard  III.  He  enjoyed,  however,  the  fruits  of  his  villany  tittle  more 
than  two  yean,  when  his  tyranny  excited  Henry,  earl  of  Richmond^  to  as- 
sot  his  title  to  the  crown.  Richard  being  slain  in  the  battle  of  Bosworth, 
RiehmcMid  took  possession  of  the  crown  by  the  style  of  Henry  TIL,  al- 
though Dotiriag  couU  be  more  preposterous  than  his  claim ;  for  he  was 
descended  horn  a  natural  son  of  John  of  Qaunt,  whose  own  title  had  been 
exploded.  Henry,  however,  was  recognised  as  kmg  by  an  act  of  parlia- 
meat  in  the  itrst  year  of  his  reign.  But  the  right  of  the  crown  was  un- 
doabtedly  in  Elizabeth,  the  daughter  of  Edward  IV.  This  princess,  the 
heiress  of  the  royal  house  of  York,  Henry  married  in  th^  year  1486,  and 
tbns  happily  settled  the  fierce  and  bloody  contest,  of  the  two  rival  families, 
eonunonlj  called  the  wars  oi  the  roses,  horn  each  having  a  rose  for  their 
cognizance,  the  white  ior  Lancaster  and  the  red  for  York. 

How  mysterious  are  the  ways  of  God !  How  often  does  He  overrule  the 
vickednesB  and  ambition  of  man,  for  the  accomplishment  of  the  greatest 
benefits  to  mankind  1  Had  Richard  conducted  the  affairs  of  government 
with  justice  and  moderation,  instead  of  exhausting  the  people  with  tyranny 


19*  THE  KING.  j 

and  oppmnon,  to  moiutroiifl  a  tiile  as  that  of  the  earl  of  Richmond  would  I 
oeTflr  have  been  aMerted.     But  baring  suooeeded  in  his  pretensions  as  the  '{ 
heir  of  the  house  of  Lancaster,  Henry  married  Elizabeth,  who  by  Uie  i 
cruel  murder  of  her  brothers,  was  the  undoubted  heiress,  not  only  of  the 
illustrious  house  of  Toric,  but  also  of  the  Conqueror,  the  common  royal 
stock. 

Hemy  VIII.  the  issue  of  this  auspicious  marriage,  therefore  became  ' 
king  by  a  clear  and  indisputable  hereditary  right,  and  to  him  his  three 
children  suooeeded  in  r^ular  order.  Edward  YI.  following  his  father, 
dying  young,  was  succeeded  by  his  two  sisters,  Mary  and  Elizabeth.  The 
parliament,  ever  obsequious  at  that  time  to  the  rngning  monarch,  passed 
various  acts  respectmg  the  legitimacy  or  illegitimacy  of  the  bu(h  of 
Henry's  two  daughters. 

On  the  death  of  queen  Elizabeth,  the  line  of  Henry  VIII.  became  ex- 
tinct ;  and  the  crown  of  course  derolved  on  James  VI.  of  Scotland  and  I. 
of  England,  who  was  the  lineal  descendant  of  Henry  VII.  and  Elizabeth  of 
York,  whose  eldest  daughter,  the  lady  Margaret,  mairied  James  IV.  of 
Scotland,  so  that  James  their  grandson  united  in  his  own  person  an  un- 
doubted title  to  both  the  Scottish  and  English  crowns,  and.  was  the  heir 
both  of  Egbert  and  William  the  Conqueror.  In  James,  therefore,  centered 
all  the  claims  of  the  houses  of  York  and  Lancaster ;  and  what  is  more  re- 
markable, in  him,  also,  the  ancient  Saxon  Une  was  restored :  he  being 
lineally  descended  from  Margaret  Atheling,  the  sister  of  Edgar,  the  true 
heir  ofthe  throne  at  the  conquest  by  William  the  Norman.  The  parlia- 
ment of  Eng^d,  I  James  I.  c.  L,  in  recognising  James'  title,  acknowledg- 
ed his  majesty,  ^*  as  being  lineally,  justly,  and  lawfully,  next  and  sole  heir 
of  the  blood-royal  of  this  nation." 

James  was  succeeded  by  his  only  surriring  son,  the  unfortunate  Charies 
I.,  whose  lawless  judges  had  the  effrontery  and  folly  to  teQ  that  unhappj 
monarch,  that  he  was  an  elective  prince ;  and  as  such,  accountable  to  his 
people,  in  his  own  proper  person  ;  although  nothing  could  be  more  absurd 
and  false  than  sueh  a  doctrine,  since  Charies  could  deduce  an  undeniable 
hereditary  title  for  more  than  eight  hundred  years,  and  was  unquestionably 
the  real  heir  of  Egbert,  the  first  king  of  England.  To  be  sure,  it  was 
very  natural  that  men  who  were  about  to  strike  off  the  king's  head,  not 
by  the  sentence  of  the  law,  but  with  the  arm  of  violence,  should  deny  the 
constitutional  inviolability  of  his  person.  Nor  is  it  surprising,  that  in  the 
commission  of  such  a  traitorous  act,  as  putting  his  majesty  to  death,  they 
should  teU  him  that  he  was  an  elective,  and  not  an  hereditary  king.  For, 
with  all  their  folly,  they  had  disoenunent  enough  to  foresee  that  the  murder 
of  the  king  would  only  make  way  for  his  son,  if  they  admitted  the  ancient 
doctrine  of  the  hereditary  succession  to  the  crown.  They  probably  kept 
in  mind  the  certainty  that  an  hereditary  successor  would  call  them  to  a  se- 
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Tereaoeount  for  the  murder  of  hk  fiUher.  Tlieir  notioiis,  therefore,  were 
JQst  as  rattooaUe  as  tlie  aoepticann  of  thoie  who  deoj  the  diiine  aathority 
of  the  BiUe,  beeaiue  thej  perceire  that  its  holy  doetrines  eoBdena  Iheir 
ungodly  practices. 

The  sacrilegioiiB  murder  of  king  Gharies,  made  way  for  Cromwell's 
Qsnrpadon,  who  assumed  the  title  of  Lord  Protector. 

After  HI  usurpation  of  dereo  years,  a  wdemn  pariiamentary  oonrention 
of  the  eitates  restored  the  crown  to  the  right  heir,  king  Charles  IL  In 
their  proclamation  to  restore  the  king,  the  conTontion  declared  that  *'  im- 
medatdj  on  the  death  of  king  Chalks  I.  his  majesty  Charles  II.  was  the 
lineal,  joat,  and  lawful  next  heb  of  the  hlood-*royal  of  this  reahn  ;  and  to 
him  they  most  humhly  and  laithf  utty  submit  and  oUige  themselres,  their 
hein  and  posterity  for  ever." 

During  this  reign  a  Hll  passed  the  commons  to  ezdude  the  king's 
brother,  the  doke  of  York,  from  the  succession,  on  the  ground  of  his  be- 
ing a  papiit,  but  was  rejected  by  the  bids,  and  the  king  himsdf  declared 
that  he  would  never  consent  to  it ;  so  that  on  the  death  of  Chaiks,  the 
doke  succeeded  by  the  name  of  James  II.  It  was  on  account  of  his  re- 
ligion alone  that  this  attempt  of  the  commons  to  set  aside  James'  just 
right  was  made ;  it  should  be  remembered,  that  there  was  no  law  in  exist- 
ence at  that  time,  which  limited  the  entail  of  the  crown  to  the  protestant 
nceeaaoD.  The  confesaion  of  faiih  of  the  established  church  of  Scotland 
says  expresdy,  that  ^*  infidelity  or  difference  in  religion  doth  noi  make  void 
the  magiatrBte's  just  and  legal  authority,  nor  free  the  people  from  their 
doe  obedience  to  him." — Con.  offaiih^  ch.  xxiii  §  iv. 

The  infatuated  king  James,  after  various  aiid  notorious  attempts  to 
change  the  established  religion,  and  to  set  up  an  arbitrary  government,  in- 
dependent on  the  law,  voluntarily  vacated  the  throne  by  abdication.  But 
oar  aooeatOTs  very  prudently  voted  in  both  houses  of  parliament,  that  king 
James'  misconduct  amounted  only  to  an  endeavour  to  subvert  the  consti- 
tution. Thus  by  sunply  declaring  the  throne  vacant,  it  was  filled  by  the 
i^^a^Kst  in  proximity  of  blood  to  the  late  king,  which  was  his  ddest 
daughter  Mary,  with  whom  was  associated  her  husband  the  prince  of 
Onnge,  by  the  title  of  William  III.  and  Mary  IL  Both  houses  of  the 
conTention  parliament  issued  the  foUowmg  declaration,  dated  18  th  Feb. 
1688, "  that  William  and  Mary,  prince  and  princess  of  Orange,  be,  and  be 
declared  kmg  and  queen,  to  hold  the  crown  and  royal  dignity  during  their 
U^  and  the  life  of  the  survivor  of  them ;  and  after  their  deceases,  the  said 
crown  and  royal  dignity  to  be  to  the  heirs  of  the  body  of  the  said  princess, 
ttd  for  default  of  such  issue,  to  the  princess  Anne  of  Denmark,  and  the 
^  of  her  body ;  and  for  default  of  such  issue,  to  the  heirs  of  the  body 
of  the  said  prince  of  Orange" 

Towarda  the  end  of  the  reign  of  William,  the  duke  of  CUoucester,  the 
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■on  of  the  prinoeM  Arnie,  dying,  and  wilbhlmaU  bopegof  a  proteilaiiirae. 
eemim  in  tlie  right  line  Cuied ;  Wifliain,  by  the  advice  of  pariiament,  had 
preriooiiy  enacted,  that  no  peEwm  prafiMnng  the  luthof  the  Latin  chuidi 
•houU  erer  be  capable  of  inlieriting,  posseaang,  <m*  enjoying  the  crown  of 
theie  realms.  In  this  dilennna,  therefore,  the  entail  of  the  crown  expectant 
on  the  death  of  Williain  and  queen  Anne  without  ianie,  wag  settied  by 
•tatute  19  and  13  Wiliain  III.  e.  ii.,  on  the  princes  SopUa,  dowager 
£lectreM  of  Hanover,  and  grand-daughter  of  Idng  Jamea  I.,  and  on  the 
heira  of  her  body,  being  prciestanU* 

On  the  death  of  the  prince  of  Orange,  queen  Anne  ancceeded  to  the 
imperial  crown,  who  died  without  iarae,  but  aurriving  the  princesB  Sophia 
of  Hanover,  the  crown  deaoended  to  her  aon  and  heir  George  I. ;  to  him 
aucceeded  hia  aon  George  II. ;  on  whose  demiae,  George  IILaacceedediD 
right  of  his  father  Frederic,  prince  of  Wales :  after  a  long  and  gkrioiu 
reign,  he  was  succeeded  by  his  aon  George  IV.,  who  dying  without  issue, 
tranamitted  the  crown  to  hia  second  brother  the  duke  of  Clarence,  our  pre- 
sent sovereign,  whom  may  God  long  preserve.  The  heiress  presumptive 
is  the  princess  Victoria,  daughter  of  his  late  royal  highness  the  duke  of 
Kent,  fourth  son  of  George  III. 

Upon  the  whole  view  of  this  subject,  it  may  be  clearly  seen,  that  the 
title  to  the  crown  is  hereditary^  though  not  alt(^;ether  so  absolutely  so  as 
formerly  ;  because  previous  to  the  Revolution,  the  crown  descended  to  the 
next  heir,  without  any  restriction  ;  but  since  that  event  the  descent  is  con- 
ditional, being  limited  to  such  heirs  only  of  the  body  of  the  princess  So- 
phia, as  are  proUHani  members  of  the  church  of  England,  and  are  mar- 
rUd  to  none  but  proiesiants.  From  several  changes  in  the  line  of  succes- 
sion, difFerent  common  stocks  have  been  tiiereby  created.  The  first  com- 
mon royal  stock  was  that  of  king  Egbert;  after  him  was  William  the 
Conquer(H* ;  afterwards  these  two  common  stocks  were  united  in  the  per- 
son of  James  I.,  which  continued  till  the  death  of  queen  Anne ;  and  now 
the  common  stock  is  the  princess  Sophia  of  Hanover. 

The  statute  6  Anne  made  it  penal  to  dispute  the  constitutional  power 
of  the  king  with  the  advice  of  pariiament  to  alter  the  successwn  :  it  n  en- 
acted ^^  that  if  any  person,  maliciously,  advisedly,  and  directly  shall  main- 
tain by  writing  or  printing,  that  the  kings  of  this  realm,  with  the  autho- 
rity of  parliament,  are  not  able  to  make  laws  to  bind  the  crown  and  the 
descent  thereof,  he  shafl  be  guflty  of  high  treason ;  or  if  he  maintaiD  the 
same  by  only  preachmg,  teaching,  or  advued  q^eaking,  he  shall  incur  the 
penalties  of  a  pnmttntre." 

It  is  not  to  be  imagined  that  king  James  II.  destroyed  the  monarcbj 
when  he  abdwated  the  throne,  and  thus  dissolved  the  oQnstitutk>a ;  for 
although  a  king  may  abdicate  for  his  own  person,  he  cannot  abdKate  for 
the  monarchy,  any  more  than  the  house  of  lords  or  house  of  commons  can 
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renounce  each  iU  share  oMegislatire  authoritj.  Neiiher  was  the  {facing 
of  the  prince  of  Orange  upon  the  ihione,  making  the  OM^narchy  eleetiTe. 
The  necessity  of  the  case  oUiged  the  coHyention  to  fix  the  crown  some- 
wheie :  but  they  adhered  to  old  constitntional  principlea,  and  enacted  the 
sHccestioB  of  the  crown;  so  thai  they  did  not  diange  the  tubstanoe,  but  re- 
gulated the  mode  of  sacoession,  and  described  the  persona  who  should  in- 
herit the  crown  for  erer.  The  monarchy,  therefore,  is  as  purely  heredi- 
tary mmp  as  it  erer  was. 

The  real  bet,  then,  with  regard  to  the  constitution,  both  in  its  settled 
eoune  and  in  all  its  reyolntions,  has  erer  been,  and  still  is  this  ;  that  who- 
erer  came  mto  possession  of  the  crown,  or  however  became  by  it,  whether 
by  law  or  by  force,  the  hereditary  succession  imrariaUy  continued. 

It  n  worthy  of  obsermtion,  how  carefully  and  delicately  the  convention 
parliament  in  1 688  disclaimed  the  assumption  of  any  such  abstract  right 
u  the  people  of  England  electing  their  sorereign,  alt&ough  the  preamble 
to  the  Bin  of  Rights  expressly  dedares,  <^  that  the  lorda  spiritual  and  tem- 
poral, and  commons  assembled  at  Westnunster,  lawiuHy,  fully,  and  freely 
represent  aD  the  estates  of  this  realm."  In  the  statute  of  W.  and  M., 
the  parliament  prays  the  kmg  and  queen,  ^  that  it  may  be  declared  and 
enacted,  that  all  and  smgular  the  rights  and  liberties,  asserted  and  declared, 
are  the  true,  ancient,  and  indubitaUe  rights  and  liberties  of  the  people 
of  this  kingdom.'* 

And  b  an  the  various  changes  of  the  succesaon  to  the  crown,  it  has 
been  the  uniform  policy  of  our  legislatora,  to  daim  and  asMrt  our  liberties 
ag  an  entailed  inheritance  derived  to  us  from  our  forefathers,  and  to  be 
transmitted  to  our  posterity.  By  this  means,  our  constitution  preserves 
a  anitj  in  so  great  a  diversity  of  its  parts.  We  have  an  hereditary 
crown,  an  hereditary  peerage,  and  a  house  of  commons,  and  a  peof^e  in- 
heriting privileges,  frandiises,  and  liberties,  from  a  long  Ime  of  ancestors. 
And  the  chief  excellency  of  the  hereditary  right  of  the  kings  of  Eng- 
land is,  that  it  is  dosely  interwoven  with  those  liberties  that  are  equally 
tlie  inheritance  of  the  subject.* 


ORIGIN  AND  DESCENT  OF  THE  ROYAL  FAMILY  OF 
SCOTLAND. 

Having  given  an  historical  account  of  the  descent  of  the  crown  in  Eng- 
land, from  the  consolidation  of  the  heptarchy  into  one  monarchy,  under 

*  BlMlcslone'f  Coiiimeiitari«i,~^uitaiioe  on  the  GoDBiitution. 
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Egbert ;  It  may  be  interesting  to  many  of  our  readers  to  know  sometfaiDg 
of  that  illustrious  house  whieh  swiped  the  sceptre  of  Scotland  during  its 
independenoe  as  a  septate  Idngdom,  which  gave  a  sovereign  to  her  mon; 
^powerful  rival,  and  the  blood  of  whose  stock  circulates  at  Uiis  moment 
in  the  vems  of  almost  everj  crowned  head  in  Europe. 

I  shall  not  attempt  to  explore  the  regions  of  romance  to  trace  the  ori- 
gin of  the  royal  £Eunily  of  Scotland,  which  is  said  by  Buchanan  to  have 
existed  three  hundred  years  before  the  incarnation  of  our  blessed  Saviour, 
the  first  of  whom  was  Fergus  the  mm  of  Ferquhard,  a  king  of  Irdand. 
There  is  a  tradition,  that  a  king  named  Hiber  came  from  Elgypt  and  settled 
in  Spain ;  from  thence  he  pasMd  over  into  Irdand.  This  monarch  brou^t 
from  Egypt  a  marble  stone  on  which  he  was  accustomed  to  sit ;  which  stone 
has  ever  since  been  used  at  the  coronation  of  the  Scottish  sovereigns,  from 
the  time  of  Fergus  to  the  time  of  John  Baliol,  when  Edward  L  of  lEo^ 
land  carried  it  off  among  the  tpolia  opima  of  the  kingdom,  being  influenced 
by  an  old  traditionAry  legend  engraven  on  the  stone  itself: 

Ni  iUlat  iktum,  Sooti  qnocunqiie  looatum 
Invenient  lapidem,  regnare  tenentur  fludein. 

Fergus  assumed  the  rampant  lion  as  his  aims,  and  which  has  been  the 
royal  arms  ever  shice.  From  this  courageous  {Mince,  historians  enumerate 
twenty-five  kings,  who  were  idolaters,  previous  to  Donald  I.,  who  was  the 
first  Christian  prince  in  Scotland.  From  Donald  to  Achaius  thoce  were 
thirty-seven  kings  successively.  In  the  year  809,  Achaius  entered  into 
^'league  and  alliance  offensive  and  defensive,  towards  all  and  againiaU 
kings  and  princes,  not  excepting  any,  with  king  Charlemagne  and  the 
most  Christian  kmgs  of  France  his  successors  to  perpetuity."  From 
Achaius  to  Malcolm  Canmore  there  were  a  succession  of  twenty  kings. 
Malcolm  III.  began  his  reign  in  the  year  1061.  He  married  Margaret, 
daughter  of  Edgar  Atheling,  the  true  heir  in  the  Saxon  line  to  the  rrown 
of  England,— -a  princess  of  great  beauty  and  many  accomplishments ;  bj 
this  happy  marriage  the  foundation  was  laid  for  the  present  consolidation 
of  the  three  kingdoms  under  one  crown  ;  and  through  a  k>ng  and  illustrious 
posterity,  their  descendants  succeeded  by  right  of  blood  to  the  crown,  of  which 
saint  Margaret's  father  was  dispossessed  by  the  Norman  Conqueror,  and 
restored  to  England  the  true  line  of  her  Saxon  monarchs.  Malcolm  III- 
with  his  eldest  son  Edward,  were  slain  before  Alnwksk  castle.  He  was 
succeeded  successively  by  his  three  sons,  Edgar,  Alexander  I.  and  David  I. 
His  eldest  daughter  Matilda,  commonly  called  Maud,  married  Henry  I.  or 
Beauckre^  of  England ;  firom  whom  descended  the  kings  of  England.  Malcohn 
was  succeeded  immediately  by  his  brother  Donald  VI.  who  usurped  the 
crown  on  account  of  his  nephew's  youth.  Duncan,  bastard  of  the  late  king, 
dethroned  him  and  seized  the  crown.  Donald  fled  io  the  Hebrides ;  but  con- 
trivmg  to  murder  Duncan,  resumed  the  reins  of  govemm^it.    He  reigned 
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» tjaanktOyy  ihaX  te  nobility  reeatted  Edgar,  ihiid  mi,  but  tbe  eldeit 
wnimgjciihe  late Idog  Maloobn ;  who  being aauled  by  Wiiliaai  Rofba, 
fwmmA  hb  mheritaDce  and  drat  Donald  up  in  piiion,  where  he  died. 
Hub  prince  waa  the  first  in  Sootland  who  waa  anointed  inth  oonaeorated 
oil  HiiBiotbar  St  Mavgaiet  obtained  this  favour  horn  pope  Uihan  IT. 
Iq  tinte  days  no  pnUicchange  or  affUr  of  importanee  eould  be  under- 
takea  without  the  pope's  oonaent  Hediedinll09,andwaaBueoeededby  his 
broilier  Alexander  L,  called  the  Strong,  who  died  without  issue,  aftrar  a 
peiesfid  reign  of  seventeen  years,  in  1196.  To  him  snooeeded  his  brother 
Dand  L  who  mairied  Matflda,  daughter  and  sole  heiress  of  the  eail  <rf 
Gii]iMand,Notihumberiand,  and  Huntingdon:  by  this  aUianoe  these  eari- 
donafeD  to  the  erown  of  Sootland,  under  liomage  to  that  of  England, 
^theeooatess  of  Huntingdon  he  had  issue  only  one  son,  Henry,  who  died 
dumg;  fab  father's  lifietime,  but  who  left  three  sons,  Maloolm,  William,  and 
Dirid ;  sad  three  daughters,  Adama,  Margaret,  and  Matilda.  After  a  reign 
oftweDty-nine  years,  David  I.  died  in  1151, and  was  succeeded  by  his  grand- 
ion  Maloi^  IV.,  sumamed  the  Maiden  from  hiscbastity ;  and  never  having 
bea  nwRied,  he  died  in  1163,  and  was  sneoeeded  by  his  brother,  WOliam 
t]ieLkn,who  diedinl914,  and  was  suoeeeded  by  his  son  Alexander  II.  At 
the  age  of  nine  yean,  he  married  Joane,  daughter  of  Ridiard  I.  of  England) 
by  whon  be  had  no  issue;  after  her  death  he  married  Mary,  daughter  of  the 
cniof  Gowry,  by  whom  he  had  one  son.  This  Idng  reigned  thirty-fireyears, 
and  died  in  1249  ;  his  son  Alexander  III.  mounted  the  throne,  and  married 
Mng^sret  of  England,  daughter  of  Henry  III.,  by  whom  he  had  two  sons 
aodone daughter ;  the  sons,  Alexander  and  David,  died  during  their  father's 
fifctime.  Margaret  of  Scotland,  his  daughter,  married  the  kbgof  Norway, 
and  had  inae  one  daughter,  commonly  called  the  Maid  of  Norway,  who  was 
dedared  successor  to  the  crown.  Alexander  III.,  a  wise  and  valiant  prince, 
M  m  1983,  leaving  the  crown  to  this  infant.  On  his  death  a  regency 
vag  formed  and  the  Maid  of  Norway  brought  home,  but  she  sickened  and 
died,  and  Idlt  the  kingdom  a  prey  to  almost  the  greatest  calamity  that  can  be- 
M  a  kingdom,  especially  in  a  rude  and  wariike  age— a  disputed  suoeession. 
As  we  before  noticed,  the  earldom  of  Huntingdon  was  brought  to  the 
crown  of  Scotland  by  the  marriage  of  David  I.  to  MatQda,  countess  m  her 
ovn  right  ef  Huntingdon,  whose  only  son,  Heniy,  prince  of  Scotland,  dying 
tiefiore  bis  &ther,  his  two  sons,  MabM>hn  and  William,  succeeded  to  the  thnme, 
of  wlioin  the  line  Isfled  in  the  person  of  Alexander  IIL  David,  the  young- 
<it  aim  of  Henry,  became  eari  of  Huntmgd^m,  and  left  two  daughters,  Mar- 
faret  and  Isabdla  of  Huntingdon.  Margaret  the  eldest  daughter,  married 
Jobn  Bafiol,  eari  of  Galloway,  whose  son  without  doubt  was  the  true 
liar  to  the  crown ;  Isabella  of  Huntingdon  married  Robert  Bruce,  eari 
of  Oarrick,  had  a  son  also  of  the  same  name,  Robert  Bruce,  who 
again  bad  the  cdebrated   Robert  the  Bruce,  lord  of  Annandale,  who 
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beings  graodflon  of  Ihe  youngeH^  pretended  to  have  a  preeedeney  to  his 
cousin,  John  Baliol,  ivho  was  the  son  of  the  ddeH  daughter.  Besides  these 
two,  there  were  other  ten  competiton  for  the  crown.     Unhappily  for  ihe 
peace  and  tranquillity  of  the  nation,  the  competitors  agreed  to  submit  their 
claims  to  the  arbitration  of  Edward  I.  of  England,  at  whose  m^t;y  the 
Scottish  nation  was  now  laid  prostrate  ;  Edward  summoned  the  barons  of 
the  north  of  England,  amongst  whom  were  Baliol  and  Bruce,  with  all  the 
Scottish  clergy  and  nobility  to  meet  him  at  Norham  castle  in  Northumber- 
land, where  Edward  openly  asserted  his  supremacy  over  the  crown  of  Soot- 
land  as  lord  paramount.     The  candidates  were  mute  with  astonishment  at 
this  unexpected  usurpation ;  at  length  one  more  courageous  than  the  rest, 
replied  ^<  that  concerning  this  claim  of  feudal  supremacy  orer  Scotland,  no 
determination  could  be  made ;  while  the  throne  was  yacant."    Edward  was 
not  of  a  temper  to  bear  this  procrastination,  and  sternly  answered,  ^^  by 
holy  Edward  whose  crown  I  wear,  I  will  vindicate  my  just  rights,  or  perisli 
in  the  attempt"     A  day,  however,  was  granted  for  consultation,  which  was 
extended  to  three  weeks,  as  the  candidates  could  not  come  to  any  agree- 
ment.    Over-awed  by  his  power  or  won  by  his  bribes,  the  competitors,  to 
their  eternal  disgrace,  recognised  Edward  I.  as  lord  paramount  of  Scodand. 
The  umpve  decided  in  favour  of  John  Baliol,  who  swore  fealty  to  Edward, 
and  was  crowned  at  Scone  in  the  year  1393.    John  was  compelled  to  do 
homage  to  Edward,  and  to  answer  to  appellants  in  the  courts  at  London, 
and  there  not  by  his  advocate,  but  in  person  I   Notwithstanding  the  humili- 
ating degradation  in  which  Edward  held  the  Scottish  king,  the  latter  seems 
to  have  goyemed  the  kingdom  with  great  prudence,  and  moderation  ; 
but  indignant  at  the  insults  daily  offered  to  himself  and  the  independence 
of  his  kingdom,  John  renounced  his  allegiance  and  dedaied  war  against 
England.    Edward  defeated  Baliol  and  took  military  possession  of  the  king- 
dom, sent  him  and  his  son  Edward  prisoners  into  England,  and  declared 
the  crown  forfeited  to  its  lord  paramount  in  the  year  1396.     After  a 
long  protracted  and  gallant  warfare,  Robert  the  Bruce  gained  the  decisive 
battle  of  Bannockburn ;  and  thereby  seated  himself  securely  on  the  Scottish 
throne.    The  battle  was  fought  on  the  34th  June,  1314,  and  for  ever  vin- 
dicated the  independence  of  the  kingdom.  On  the  36th  April,  1315,  psurlia- 
ment  assembled  at  Ayr,  and  solemnly  recognised  Robert's  title  io  the  crown, 
and  swore  allegiance  to  him  and  his  heirs ;  and  to  prevent  the  horrible 
calamities  which  the  late  disputed  succession  had  occasbned  to  the  country, 
they  settled  the  order  of  the  descent  of  the  crown.     Robert  married  first, 
Isabella,  daughter  of  Donald,  earl  of  Marr,  by  whom  he  had  a  daughter, 
Marjory,  who  married  Walter  Stewart,  and  ^'  by  that  knot"  brought  the 
crown  into  that  illustrious  family.    His  second  wife  was  Elizabeth,  daughter 
of  Aymer  de  Burgh,  earl  of  Ulster,  by  whom  he  had  tliree  daughters, 
Margaret,  Matilda,  and  Elizabeth  ;  and  one  son,  David,  by  whom  be  was 
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saceeeded.  The  saooenioii  as  fettled  at  the  parliament  at  A}t  was  to  run 
in  David  and  his  heirs,  and  failing  him,  prince  Edward  Bruce,  king  Ro- 
bert's brother,  and  the  heirs  male  of  his  body, — ^he  died  without  issue,  before 
the  idng, — ^failing  these,  Maijorj  Bruce,  married  to  Walter  great  steward 
of  Scotland,  and  her  heirs,  whether  male  or  female.  In  13S9,  David  U. 
saceeeded  to  the  throne ;  he  married  Jane  of  England,  daughter  of  Edward* 
III^  by  whom  he  had  no  issue ;  at  her  death  he  married  Margaret  Logic, 
daughter  of  Sir  John  Logic,  by  whom  he  had  no  issua  He  died  SSnd  ' 
February,  1371  ;  and  was  succeeded  by  his  nephew  Robert  Stewart,  son 
of  his  ddest  sister  Marjory,  according  to  the  order  of  the  succession  set- 
tied  by  Robert  Bruce  and  the  three  estates  of  pariiament 

Before  continuing  the  descent  of  the  crown,  we  will  give  a  brief  account 
of  theorigin  of  the  illustrious  house  of  Stewart.  Banquo  and  his  son  Fleance, 
mentioned  by  Shakspeare  in  his  tragedy  of  Macbeth,  were  powerful  thanes 
of  Lochaber,  and  '^  bore  their  faculties  so  meekly,"  and  conducted  themselves 
with  such  prudence  and  public  yirtue,  that  they  rose  to  considerable  emi- 
nence in  the  reign  of"*^  the  gracious  Duncan :"  after  whose  murder,  and 
the  usurpation  of  Macbeth,  that  crud  and  crafty  tyrant  planned  the  mur- 
der of  them  both ;  he  succeeded  m  cutting  off  the  father,  but  Fleance  escap- 
ed and  took  refuge  in  England,  and  afterwards  in  Wales,  where  he  mar- 
ried the  prince's  daughter :  unfortunately  the  name  of  this  prince  is  not 
given.  By  this  Welsh  princess  he  had  a  son  named  Walter,  sumamed  Ban- 
quo.  This  Walter  returned  into  Scotland  on  the  downfall  of  Macbeth,  and 
the  restoration  of  the  right  line,  '^  and  fought  valiantly  for  his  king  against 
the  island  r^bt^  and  the  savages  of  Scotland."  In  recompense  for  his 
extraordinary  services,  he  was  created  great  steward,  and  treasurer  of  the 
royal  household.  In  which  capacity,  he  served  the  crown  with  so  much 
fidelity  and  integrity,  that  the  surname  of  Stewart  was  bestowed  upon  him 
and  all  his  posterity  :  he  was  ahK>  exalted  to  the  rank  of  an  earl.  His  son 
and  successor,  Allan  Stewart,  went  to  the  holy  land  under  the  duke  of  Lor- 
raine and  Robert  duke  of  Normandy,  son  of  William  the  Conqueror.  He 
nas  succeeded  by  his  son  Alexander  Stewart,  whose  son  Walter  Stewart  di- 
vided the  family  into  two  distinct  branches,  in  the  persons  of  hb  two  sons, 
Alexander  and  Robert  Stewart. 

•  Robert,  the  youngest  son,  married  the  heiress  of  Crookston,  from  whom 
are  desoeoded  the  ancient  earls  and  dukes  of  Lennox,  and  the  barons  of 
Oaroley.  Of  Alexander,  the  eldest  son,  desc^ided  John  and  James  Stewart, 
of  whom  descended  the  earls  of  Athol  and  Bucban,  Inverness,  and  others. 
AihxA  bore  the  fiill  arms  of  Banquo,  the  patriarch  of  the  family. 

John  Stewart,  the  eldest  son  of  Alexander,  the  second  of  the  name,  left 
bat  one  daughter,  Jane  Stewart,  who  married  the  eari  of  Bute ;  and  of  this 
marriage  sprang  Walter  Stewart,  third  of  the  name,  who  married  Marjory 
Bruce,  daughter  of  Robert  I.    Majory  died  before  her  father ;  but  her  son 
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Robert  Stewart  goooeeded  to  the  crown  by  the  title  of  Robert  IL,  on  the 
demiw  of  Dand  Brace  without' Issae  of  either  sex. 

Many  drcumttanoes  com]»red  to  augur  ptofperlty  to  Robert  Il.^srdgn. 
The  fiunfly  of  Baliol  lelin^piidied  their  just  pretannons  to  the  throne; 
£dward  the  IIL  was  old,  and  mdiflforent  about  resumbg  his  pretowioiH  to 
thesupremacyusorpedbyhiBgrandfiatheroTer  the  crown  of  Scodand;  Ro- 
bert hioHelf  was  in  the  fnU  vigourof  his  age  at  the  period  of  his  aeoesrion,  and 
the  father  of  a  numerous  family.  While  a  subject  and  steward  of  the 
kingdom,  Robtft  receired  a  papal  dispensation  to  enaUe  him  to  espouse  El- 
zabeth  the  daughter  of  Adam  Muir  of  Rowallan ;  and  by  her  he  had  four 
SODS,  John,  Walter,  Robert,  and  Alexander,  and  sereral  daughters.  Eliza- 
beth his  wile  died  before  his  accession,  and  he  married  Enphemia  Rocs, 
daughter  of  the  eaii  of  Ross,  by  whom  he  had  two  sons,  Darid  and  Walter, 
and  a  daughter,  whom  he  bestowed  after  his  accession  on  a  son  of  the  eari  of 
Douglas.  Robtft  II.  and  his  qneeo  Eophemia,  were  crowned  at  Scone  hj 
the  bishop  of  Aberdeen,  in  the  year  1979.  Old  age  and  bodily  infirmities 
rendered  Robert  II.  unequal  to  the  cares  of  goTemment,  and  prince  John, 
his  eldest  scm,  bebg  lame,  in  consequence  of  a  )dtk  on  the  thigh  from  an 
unruly  horse,  and  unfit  for  exertion,  he  appointed  Robert  eari  of  Fife, 
whom  he  also  created  duke  of  Albany,  regent  of  the  kingdom,  into  whose 
hands  he  resigned  the  whole  power  of  the  state.  The  king  died  in  his  cas- 
tle of  Dnndonald,  in  the  mondi  of  April,  in  the  year  1390,  in  the  seventj- 
fifth  year  olfhis  age  and  the  nbeteenth  of  his  reign. 

John,  eari  of  Gankk,  succeeded  to  the  crown  on  the  death  of  Robert 
II.,  the  first  of  the  dynasty  of  the  Stewarts.  He  married  AnabcUa  Dram- 
mond,  who  with  himself  was  solemnly  crowned  at  Scone,  the  15th  August, 
1390.  On  his  accession,  he  was  persuaded  to  adopt  the  name  of  Robert 
III.,  because  the  misfortunes  of  the  houa^  of  BaUol  had  rendered  his  name 
odious  to  his  subjects,  and  the  superstition  of  the  times  induced  them  to 
thbk  that  the  name  was  fatal  to  the  kingdom.  Besides,  hk  great-grand- 
father, the  erer-memoraUe  and  heroic  Bruce,  had  shed  a  lustre  round  the 
name  of  Robert,  whk^  rendered  that  name  dear  to  the  nation.  The  in- 
firmity already  noticed,  and  a  corresponding  indolence,  compeDed  Robert 
III.  to  continue  the  duke  of  Albany  at  the  head  of  government.  The 
king's  eldest  son  Robert,  duke  of  Rothsay,  was  married  to  a  daughter 
of  Archibald  the  grim,  eari  of  DougUu,  after  baring  been  engaged  to 
marry  a  daughter  of  the  eari  of  March.  The  guilty  ambition  of  the  duke 
of  Albany  induced  hhn  to  murder  his  nephew,  the  heir  apparent  of  the 
crown,  which  he  did  by  the  cruel  and  lingering  death  of  starvation,  m  the 
castle  of  FaUdand.  Robert  becametahumed  for  the  safety  of  his  surriving 
son  James ;  he  regarded  Albany  with  abhorrence  and  dread,  as  the  enemy 
of  the  lives  of  his  children,  as  the  murderer  of  his  son,  and  yet  as  being 
too  potent  for  punishment,  or  <>ven  for  removal  from  the  dangerous  height 
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to  whidi  he  had  attained.  Hie  eeeond  eon  Jamee  wae  too  youog  to  guard 
hii  own  life  agaioet  Ue  owde'e  arte,  if  Albanj  dKNiU  aepire  to  the  orown. 
TremUiBg:  wider  theee  apfKrebenaMNH,  be  eeeretlj  datenoined  to  eend  tbe 
youngpriiioetotbeeoiurtof  Fiaiiee,  where  ha  n^gfatproeeeute  hie  etodie^ 
aod  find  pioteetiOD  m  the  eonrt  of  a  faithfo]  ally.  At  the  oononaiid  of 
the  kiBgy  therafbre,  Sinclair  earl  of  Oricaey,  secretly  prepared,  with  a 
ndtaUe  namber  of  atteadante,  to  conduct  the  young  prince  to  Fraaoeu 
Tlujrniled,  hut  alaa!  thef  fell  m  with  an  English  ship  of  war,  who  etup- 
tmed  their  Tessel,  and  carried  the  prince  with  his  attendants  prisoners  into 
FlambofOfigh  head,  contrary  to  aB  the  rules  of  war,  lor  at  the  time  a  truce 
exked  between  the  nati<Mis.  The  news  of  this  disaster  filled  up  the  cup  of 
hnafiliGlioDs,  and  the  good  (M  man  died  of  grief  at  his  castle  of  Rothsay^ 
intbeideof  Bute,  m  1406,  and  sixteenth  year  of  hie  reign. 

The  king's  death  made  no  alteration  in  the  goreranient ;  t  was  still  ad- 
DiDKtend  by  the  duke  of  Albany  as  regent,  and  tbe  rude  nobles  yieUed 
bin  aa  outward  obedience ;  nevertheless,  ereiy  one  lired  in  his  own  castle, 
in  a  state  of  perfect  independence.  James  the  first  still  continued  a 
prii0D6r  in  England,  and  Albany  made  no  efforts  to  procure  his  release* 
At  length,  howoFor,  the  regent  died  in  the  year  1410,  and  was  buried  at 
Dunfermline,  *<  the  sacred  storehouse  of  his  ancestonL"  His  eldest  son 
Hbniac  aacceeded  him  as  regent ;  a  weak  man,  but  who  made  no  effort  to 
redeem  hia  sovereign,  who  still  continued  to  languish  in  captivity,  ndiere 
lenugfat  have  died,  but  for  one  of  those  trifles  which  the  providence  of 
M  makes  subservient  to  his  own  purposes.  Moodac  had  a  iiEivourite 
^aleon,  whidi  his  eldest  son  Walter,  a  man  of  vblent  and  ungovenudble 
teaper,  had  often  solicited  his  father  in  vain  to  bestow  upon  him.  At 
hit  the  nngiacious  youth,  resolved  that  his  father  should  not  oijoy  what 
lierefoaed  to  his  importunities,  snatched  the  £ak<Hi  from  his  lather's  wrist 
aid  wrong  its  neck  before  his  eyes.  This  excited  the  most  violent  pas- 
floaintheold  man,  and  he  instantly  vowed  to  recall  his  imprisoned  so- 
vcreiSD,  in  revenge  of  his  son's  fauolenca  The  angry  resolution  of  the  re- 
geot  Ultimately  concurred  with  the  earnest  desire  of  the  people,  who 
iial  with  one  accord  turned  their  eyes  toward  England  and  thev  captive 
sorereign.  An  embassy  was  accordingly  despatched  into  England  to  ne- 
gotiate his  rdease.  The  minirters  of  Henry  Y  L  during  his  minority  were 
Wpfly  wdl  disposed  to  listen  to  proposals  fer  James's  freedom.  One  bun- 
M  thousand  merks  partly  paid,  and  partly  promised,  with  the  security  of 
nne  of  the  young  ndMUty,  procured  his  release  from  captivity.  Dur- 
H  ^  imprisonment,  James  hinoself  had  impressed  his  captors  with  the 
^^  liavourable  expectations  of  his  taknta  and  virtues,  and  persuaded 
tliem  that  he  was  cordially  attached  to  their  country,  their  arts  and  man- 
Ben,  and  devoted  to  thev  poUtical  interests. 

^le  leaving  England,  James  married  Jane  Beaufort,  daughter  of  tbe 
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duke  of  Somenely  and  in  name  of  her  dowry  one  half  of  the  ranaom  was 
remitted.  James  and  his  queen  were  conducted  to  the  bordos  of  his  own 
kingdom  bj  cardinal  Beaufort,  the  queen's  uncle,  and  the  earl  of  Somerset, 
her  brother.  He  was  received  with  transports  of  joy  by  his  people.  He 
was  met  at  Scone  by  the  prelates,  nobles,  and  commons  of  the  kingdom, 
who  were  summoned  to  attend  a  parliament,  and  where  he  was  soleinolT 
crowned  by  Trail,  archbishop  of  St  Andrews,  and  placed  on  the  throne  bj 
his  cousin  the  duke  of  Albany.  James  was  in  the  twenty-seventh  year  of 
his  age  when  he  thus  sat  down  in  peace  on  the  throne  of  his  father^  in  the 
year  of  grace  one  thousand  four  hundred  and  twenty-four.  By  Jane 
Beaufort  he  had  twin  sons,  born  m  October,  1430,  Alexander  and  James ; 
the  former  died  in  infancy.  By  her  he  had  also  six  daughters.  The  lady 
Margaret  of  Scotland  was  married  to  the  Dauplun  of  France,  afterwards 
Lewis  XI.  Eleanor  married  Sigismund,  archduke  of  Austria.  The  third 
daughter  married  the  count  of  Zealand  ;  the  fourth,  the  duke  of  Bretagne ; 
the  fifth,  the  earl  of  Huntly ;  and  the  sixth,  the  eatl  of  Morton.  On 
the  night  of  the  Slst  February,  1437,  James  was  treacherously  murdered 
whfle  at  supper,  by  the  earl  of  Athol  and  seven  other  accomplices,  after 
wounding  his  queen,  who  exposed  her  person  to  their  daggers,  in  defence 
of  her  husband  and  sovereign. 

James  II.  succeeded  to  the  throne  at  the  early  age  of  seven.  The  estates 
of  the  kingdom  appointed  Sir  Alexander  Livingston  of  Callander,  regent 
of  the  kingdom,  and  the  chancellor.  Sir  William  Crighton  of  Crighton,  tu- 
tor to  the  king.  In  his  fifteenth  year,  James  married  Mary,  daughter  of 
the  duke  of  Guelders,  by  whom  he  had  three  sons ;  James,  prince  and  stew- 
ard of  Scotland,  Alexander  duke  of  Albany,  and  John  eail  of  Mair ;  and 
two  daughters, — Mary,  who  married  James  Hamilton  eari  of  Arran,  and 
Cecilia.  James  espoused  the  side  of  the  usurping  house  of  Lancaster ;  and 
in  prosecution  of  their  war  with  the  house  of  York,  James  laid  siege  to 
the  castle  of  Roxborough,  which  appears  to  have  been  then  in  the  hands  of 
the  partisans  of  York,  and  was  there  killed  by  the  bursting  of  a  cannon,  a 
fragment  of  which  wounded  him  so  severely  on  the  thigh,  that  he  died  al- 
most immediately  on  the  spot,  in  the  year  1460,  the  thirtieth  year  of  his 
age  and  the  twenty-fourth  of  his  reign. 

James  III.  was  only  seven  years  of  age  when  his  father's  death  placed 
him  on  the  throne,  and  plunged  the  kingdom  into  all  the  miseries  conse- 
quent  on  the  disputes  and  intrigues  of  rival  factions.  James  married  Mar- 
garet, daughter  of  Christiern  king  of  Denmark,  Sweden,  and  Norway  -,  who 
brought  with  her  as  a  marriage  portion  the  cession,  on  the  part  of  Denmark 
of  all  its  claims  to  tribute  from  the  crown  of  Scotland  on  account  of  the 
Hebridian  isles,  and  to  the  feudal  superiority  of  the  Orkney  and  Shetland 
islands.  James  was  more  attached  to  the  arts  of  peace,  than  was  consistent 
in  the  rude  notions  of  the  period  with  the  kingly  dignity.     The  nation 
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vere  apt  to  make  compariMiMy  disadvantageous  to  the  character  of  the 
MTerdgn,  between  hmi  and  his  brothers,  Albany  and  Marr,  which  excited 
bis  jealoasjr ;  to  which  hoirible  passion  the  earl  of  Marr  fell  a  victim,  and 
Albany  saved  himself  by  fortifying  hhnself  in  the  castle  of  I>unbar.  He  fied 
into  Franee,  where  he  married  the  duchess  of  Boulogne,  by  whom  he  had 
a  SOD,  wbo  was  afterwards  regent  of  Scothmd.  James  roused  himself  from 
his  peaoeAil  purmits  and  showed  that  he  possessed  both  courage  and  con- 
duct. A  party  of  his  nobles  rebelled  aganist  him ;  and  getting  possession  of 
hia  eUeit  son,  prince  James,  they  defeated  the  king  in  a  desperate  battle 
at  Torwood  m  Stirlingshnpe.  James  fled  at  fuU  speed;  and  his  horse,  snd- 
denlf  startled  at  some  object,  leapt  over  the  Carron  and  threw  his  rider.  He 
was  carried  into  the  miller's  house  of  Bamioekbum,  and  there  treacherously 
murdered  by  a  partisan  of  the  rebds,  who  recognized  the  fallen  monarch,  on 
the  nth  June,  1488,  in  the-twenty-ninth  year  of  his  reign  and  the  thirty- 
sixtliofliisage.  Besides  his  successor,  James  left  two  sons,  Alexander 
dnke  of  Ross,  and  John  earl  of  Marr,  and  one  daughter. 

James  lY.  was  prodaimed  at  Linlithgow  by  the  rebel  army  which  had 
defeated  and  murdered  his  father;  but  the  barons  who  had  been  loyal 
to  James  III.  mustered  a  new  force,  and  carried  the  bloody  shirt  worn  by 
the  late  kmg  on  the  point  of  a  spear.  These  were  defeated  vrith  great 
slaughter,  and  the  kingdom  gradually  submitted  to  the  sovereignty  of  the 
young  king,  who  at  the  time  of  his  accession  was  in  his  fifteenth  year,  and  a 
youth  of  great  promise.  James,  assuming  the  title  of  the  laird  of  Ballen- 
goch,  irould  often  disguise  himself  in  the  humble  garb  of  a  beggar,  or 
gaberlunzie  man,  and  wander  unknown  through  the  kingdom,  inquiring 
into  the  conduct  of  his  officers,  and  listening  to  the  opinions  and  comments 
of  erea  the  lowest  of  his  people  concerning  the  character  of  their  king.  But 
a^re  all,  the  diversions  of  the  tournament,  that  mimic  representation  of 
nr,  were  especially  agreeable  to  his  magnificent  taste,  and  the  generous  gal- 
laotty  of  his  spirit  His  fame  as  a  chivalrous  knight  spread  aH  over  Europe  ; 
>od  the  most  aocomplbhed  knights,  proud  to  distinguish  their  prowess  in 
>nDi,  resorted  to  the  court  of  Holyrood :  in  every  knightly  art  James 
^<%Qed  afanost  aH  his  contemporaries.  James  sent  an  embassy  to  the 
court  of  England,  to  solidt  the  hand  of  the  princess  Margaret,  eldest  daugh- 
ter of  Henry  VII.,  which  was  readily  bestowed,  and  the  marriage  celebrated 
^v  proxy  in  the  cathedral  of  St  PauFs.  Henry  accompanied  his  daughter 
aconaderaUe  way  on  her  journey,  the  earls  of  Surrey  and  North  umber- 
^  with  a  numerous  train  of  ladies,  accompanied  her  into  Scotland.  James 
BKt  her  in  the  Lammermoor ;  and  in  a  church  there,  the  actual  marriage  of 
^  parties  took  place :  a  happy  marriage,  which  introduced  an  English 
ioflneDce  into  the  councils  of  Scotland,  which  entffdy  extirpated  the  bane- 
^  oouDcils  of  France,  and  was  the  immediate  means  of  consolidating  two 
cations  formed  by  nature  to  be  but  one  people,     James  termmated  his 
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eartUj  career  oDtliefalal  field  of  Flodden,  eo  theOtii  Septanber,  1513,  i^ 
the  thirty-nioth  jear  of  hie  age,  and  the  tweotj^foiuili  of  hk  ragn  ;  leaviid 
two  inCuit  lODt,  Jamei  priaoe  of  SeoHaad,  and  Alexander  duke  of  Roal 
wlio  died  fooD  after  lua  father. 

At  hif  ameauoo  to  the  throne,  Jamee  V.  waa  oolj  ferenteen  month! 
old*   The  fint  effects  of  the  terror  ocoaakne^  by  their  defieat  at  Floddeo^ 
waa  to  constitute  the  dowager  queen  Margaret  reganft  of  the  Idngdom,  inoi> 
der  to  propitiate  the  wrath  of  Henry  YIIL    Margaret,  however,  waa  young 
and  beantifttl,  and  muromidedby  the  impetaoiis young  nobility  letlooee  Ironi 
paternal  leairaint  by  the  daughter  of  their  fathera  at  the  bit  &tal  balde. 
Archibald  Douglai,  now  eail  of  Angna,  persuaded  Bfai^aret  to  become  hie 
wile,  without  consultuig  the  estates  of  the  kingdom,  or  her  brother  Henry.] 
This  rash  step  naturally  excited  the  jealousy  of  the  nobility,  who  Tieweii| 
with  anxious  jealousy,  the  sudden  deration  of  one  of  their  own  eqoab  to ' 
the  supreme  power.    The  party  who  DsToured  the  interests  of  Franoey  i 
proposed  the  recall  of  the  son  of  the  late  duke  of  Albany  from  France, 
and  to  ccMumit  the  regency  of  the  kingdom,  and  the  tuition  of  its  infant 
aoverngn  to  hk  care.    He  arrived,  and  gOTcmed  with  a  stem  impartiality; 
but  insurrections  and  conspiracies  droTO  him  out  of  the  kingdom,  when 
Margaret  and  her  husband  again  acquired  the  reins  of  goremment ;  the 
enemies  of  Angus  and  hk  royal  wife  soon  concurred  in  agam  inviting  Al- 
bany to  return  and  assume  the  regency.    Among  Augusts  most  implacable 
enemies  was  now  his  own  wife,  stimulated  by  jealousy ;  and  besides,  ahe  her- 
self had  formed  a  new  attachment  in  the  person  of  Stewart,  brother  of  the 
lord  Ochihree.   On  the  return  of  Albany,  she  induced  him  to  solicit  ibr  her, 
at  the  renal  court  of  Rome,  a  divorce  firom  her  husband,  whom  she  now  most 
cordially  hated.     At  the  age  of  twelre  yean,  James  assumed  the  adminis- 
tration of  the  government,  and  Albany  finally  took  his  departure  for  France. 
Angus  seized  the  person  of  the  king,  and  usurped  the  government,  from 
whose  custody  at  Falkland  the  young  kihg  escaped,  some  years  after- 
wards, and  being  mstantly  attended  by  those  of  the  noHlity  who  were  loyal 
to  hk  person,  again  assumed  the  government.     He  created  hk  mother^s 
husband  Henry  Stewart,  lord  of  Methven.    James  sailed  round  the  whole 
coast  of  his  kingdom,  and  was  the  only  prince  who  ever  set  foot  on  the 
Shelbnd  islands.    He  went  to  France  in  quest  of  a  bride,  and  there  espous- 
ed Magdalene  of  France,  daughter  of  Franck  I.,  who  died  on  the  fortieth 
day  after  her  airival  at  Holyrood  house.    He  married  again  Mary  of  Iior- 
raincb  daughter  of  Claudius  of  Lorraine,  duke  of  Guise,  and  widow  of  the 
duke  of  Longueville,  in  the  year  1530, — a  lady  m  the  prime  of  her  years  and 
of  distinguished  beauty,  whom  James  had  himself  seen  and  admired  when 
he  visited  France.    Of  this  marriage  was  bom  prince  James  in  1538,  and 
prince  Arthur,  bom  in  16iO ;  both  of  whom  died  in  one  day :  also  Mary, 
bom  in  1643.    During  thk  king's  reign  the  Reformation  commenced,  and 
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imnj  hoirid  craeltiei  were  practised  <m  tlioee  who  ctfine  out  of  the  epiri- 
tual  Sodom  of  the  RomiBh  oodiBniiiioii.  Janee  the  V.  died  on  the  lath 
Deeember,  15i9,  and  left  hie  kfaigdom  to  n  long  Iniiioiitj)  and  an  fafiint 
daughter  of  a  week  old,  of  whose  birth  when  he  waa  hilbimed  on  hie  death 
bed,  he  said,  ^^  Alas!  the  Icingdom  came  with  a  nudden,  and  it  wiU  go  with 
one;"  he  turned  himself  in  his  bed  and  nerer  spoiie  again. 

Mary  Stewart  succeeded  to  the  thnme  on  the  seventh  daj  of  lier  birth, 
aad  after  much  intrigoe  the  eari  of  Artan  was  chosen  regent ;  hot  cardi- 
nal Beaton  gaining  the  ascendency  in  the  Idngdom,  he  induced  Arran  to 
lesign  in  ftirour  of  tlie  dowager,  queen  Maiy.  She  Imd  the  addrem  to  gain 
the  consent  of  her  pariiament  to  send  her  dmighter  Mary  to  France,  to  be 
educated  with  the  view  of  marTying  the  Dauphin  of  France, — ^to  the  great 
damppointment  of  the  court  of  London  and  the  English  party  in  Scotfamd, 
wiio  were  anxious  to  haye  espoused  her  to  Edward  VI.  She  married  the 
dauphin,  afterwards  Francis  II. ;  who  dying  without  issue,  she  returned  a 
vidow  to  Seotbnd  in  the  year  1561,  and  afterward  married  her  own  cousin, 
Henry  Damley.  To  account  lor  their  consanguinity,  it  will  be  necesmy 
to  letum  to  the  widow  of  James  IT.,  the  daughter  of  Henry  YII.  Aiier 
king  James's  death  she  manried  Archibald  Douglas,  earl  of  A  ngus,  to  whom 
she  had  a  daughter^  lady  Margaret  Douglas.  This  lady,  tiie  niece  of  Hairy 
Fill.,  was  educated  at  his  court,  and  waa  by  him  at  an  early  age  given  in 
marriage  to  the  eail  of  Lennox.  This  nobleman  was  in  the  next  degree  after 
the  Hamiltons  allied  to  the  crown  of  Scotland,  and  at  that  time  was  an  exile 
on  account  of  his  unsuccessful  exertions  to  promote  the  interest  of  Eng- 
land.  In  consequence  of  this  marriage,  the  children  of  Lennox  and  lady 
Margaret  I>ougla8,  were  next  after  the  house  of  Hamilton,  the  collateral 
heirs  of  the  crown  of  Scotland,  and  next  after  Maiy  herself  collateral  hetrs 
of  the  crown  of  England.  The  eldest  son  of  Lennox  and  lady  Margaret 
Douglafl  waa  Henry  lord  Daziiley.  He  was  the  queen's  cousin^  and  they  were 
married  in  the  chapel  royal,  Holyrood  house,  by  the  dean  of  Restalrig,  on 
the  39th  July,  1565,  and  the  name  of  Henry  was  by  proclamation  associat- 
ed with  the  queen  in  all  the  written  deeds  of  the  gOTeniment.  The  issue  of 
this  marriage  was  an  only  son,  James  dulce  of  Rothsay,  who  was  bom  in 
Edinburgh  castle  on  the  19th  June,  1566 ;  and  in  consequence  of  the  rebettion 
of  her  subjects,  was  even  in  infancy  exalted  to  sit  upon  her  throne.  The 
nrk  of  Moray,  Morton,  and  BothweU,  entered  into  a  conspiracy  to  destroy 
the  king  consort,  which  they  accomplished  by  blowing  him  up  in  the  Kirk- 
o-field  with  gunpowder,  on  the  9th  February,  1567.  By  the  confession  of 
an  the  conspirators  as  recorded  in  history,  Mary  is  entirely  and  triumph- 
SDtlj  acquitted  of  having  had  any  previous  knowledge,  or  participation  in 
thii  atrocious  deed.  Afterwards  BtfthweiU  seized  Mary's  person  and  carried 
her  off  to  his  castle  of  Dunbar,  where  he  first  committed  a  rape  upon  her 
person,  and  next  compelled  her  to  accept  himself  in  marriage,  aU  the  while 
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keeping  her  a  dose  piiioiier.  No  sooner  had  BothweU's  guilt  been  crowned 
with  the  desired  success,  than  those  very  nobles  who  had  reconuneoded  him 
to  Mary  as  a  proper  husband,  combined  to  overthrow  his  power,  and  hsTing 
treacherously  seized  Mary  near  Musselburgh,  they  confined  her  in-Loch- 
leren  castle,  with  the  ill  disguised  intention  of  taking  away  her  lifa  From 
thence  she  escaped,  and  her  friends  drawing  together,  fought  a  pitched  battle 
with  the  rebels,  at  Langside  hill,  near  Glasgow,  under  the  conmiand  of  the 
regent  Moray,  her  bastard  brother.  Her  forces  were  defeated  and  she  herself 
escaped  to  Dundrinnan  Abbey  in  Galloway,  from  whence  she  unhappily 
put  herself  into  the  power  of  her  remorseless  enemy  Elizabeth,  who,  agaiDst 
all  the  laws  of  nations  and  humanity,  kept  her  a  close  prisoner  for  more 
than  eighteen  years,  and  then  cruelly  murdered  her  by  a  judicial  seDtenoe 
and  decapitation  in  the  year  1687,  m  the  forty-fifth  year  of  her  age,  and 
also  of  her  reign. 

At  the  age  of  one  year,  James,  duke  of  Rothsay  was  elerated  by  the 
rebel  barons  to  the  throne  of  his  mother,  not  yet  vacant,  by  the  title  of 
James  VI.  The  kingdom  was  miserably  gOTcmed  by  four  regents  till  the 
year  1578,  when  Morton  was  disgraced/ and  James  assumed  the  reins  of 
goTcmment,  and  soon  after  Morton  terminated  his  guUty  career  on  the 
scaffold.  James  was  chaste  in  hu  conduct,  and  had  not  disgraced  his 
youth  by  any  of  those  Tioes  which  had  characterized  many  of  his  predeces- 
sors, and  his  people  became  exceedingly  anxious  that  he  should  form  a  matri- 
monial alliance.  A  splendid  embassy  was  accordingly  despatched  to  the 
court  of  Denmark,  and  Anne  the  Danish  monarch's  second  daughter  was 
granted  to  his  wishes.  Storms  however  delayed  the  arriyal  of  his  expected 
bride,  but  impatient  of  delay  he  sailed  to  Denmark,  and  consummated  his 
marriage.  In  one  of  his  letters  to  chancdlor  Maitland  he  good  humour- 
edly  says;  *' we  spend  our  time  here  drinking  and  driving  ower,  just  as  we 
do  at  hame."  After  spending  some  months  there  in  festivity,  he  returned 
in  safety  and  was  joyfully  received  by  his  affectionate  people^ 

Queen  Elizabeth  of  England  died  on  the  S4th  March,  1603,  in  the 
seventieth  year  of  her  age,  and  iorty-fifth  of  her  reign.  A  Uttle  before 
her  death,  the  lord  keepor  mquired  who  she  willed  to  be  her  saccessor : 
her  answer  was,  ''  None  but  my  cousin,  the  king  of  Scots."  James  was 
accordingly  proclaimed  king,  first  at  the  palace  of  Whitehall,  and  after- 
wards at  the  cross  in  Cheapside.  On  the  third  day  after,  the  news  was 
brought  by  Sir  Robert  Gary.  The  privy  council  of  England,  in  their  let- 
ter to  James,  acknowledged  that  *^  to  his  right  the  lineal  and  lawful  succes- 
8k)n  of  all  our  late  sovereign's  dominions  doth  justly  ai)d  only  appertain : 
wherein  we  presume  to  profess  this  much,  as  well  for  the  honour,  which 
will  thereby  remain  to  our  posterity ;  as  for  your  majesty's  security  of  a 
peaceable  possession  of  your  kingdoms,  that  we  had  never  found,  either  of 
those  of  the  nobility,  or  of  any  other  of  the  estates  of  this  reahn,  any  divid- 
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ed  bmnoiir  about  the  reoeiving  and  acknowMging  your  majeity  to  be  the 
onij  head,  that  miut  g;iTe  life  to  the  preMut  maimed  body  of  this  Idog- 
dom,  which  ii  so  happy  ai  with  an  universal  consent  tQ  hare  xeceiTed  one 
sole,  umlbnD,  aod  constant  unpresnon  of  bright  Mood,  aa  next  of  ion  to  our 
soTeieign  deceased,  and  consequently  by  the  laws  of  this  realm,  true  and 
oext  heir  to  her  kingdoms  and  dominions.  And  rest  assured,  that  our 
tender  and  loyal  affections  towards  yon  our  gracious  soTcreign,  shall  be 
erer  hereafter  seccmded  with  all  faith^  obedience,  and  humble  serrice, 
which  shall  be  in  our  power  to  perform,  for  maintaining  that  which  we 
hare  begun  with  the  sacrifice  of  our  Utcs,  lands,  and  goods,  wluch  we 
with  an  our  other  means  do  here  humbly  present  at  your  majesty's  feet" 
His  daughter  Elizabeth,  bom  19th  August,  1596,  married  at  London 
on  the  lith  February,  1613,  Frederick,  elector  palatine,  and  king  of 
Bohemia,  by  whom  he  had  a  numerous  famfly.  Her  youngest  daughter 
Sophia  married  Earnest  Augustus,  duke  of  Brunswick  and  Hanorer,  oi 
irhom  are  descended  the  present  royal  family  of  Great  Britain. 


THE  KINO'S  DUTIES  AND  PREROGATIVES. 

"  The  king's  name  is  a  tower  of  strength  ;"  and  an  apostle  who  wrote 
bj  inspiration,  informs  us,  not  only  of  the  obedience  due  by  subjects  to  their 
princes,  but  of  the  duties  incumbent  on  princes  towards  their  subjects ;  so 
that  protection  and  allegiance  are  reciprocal  duties  incumbent  on  both  the 
gOTeroon  and  the  governed.  ^'  Let  every  soul  be  subject  to  the  higher 
powers.  For  there  is  no  power  but  of  God ;  the  powers  that  be  are  or- 
dained of  God.  Whosoever,  therefore,  resisteth  the  power,  resisteth  tlie 
ordinance  of  God ;  and  they  that  resist  shall  receive  to  themselves  damna- 
tioD.  For  rulers  are  not  a  terror  to  good  works,  but  to  the  evil.  Wilt 
thoQ  then  not  be  afraid  of  the  power?  do  that  which  is  good,  and  thou 
shak  hare  praise  of  the  same.  For  he  is  the  minister  of  God,  a  revenger 
to  execute  wrath  upon  him  that  doeth  evU  Wherefore,  ye  must  needs  be 
rabject,  not  only  for  wrath,  but  also  for  conscience  sake.  For,  for  this 
cause  pay  ye  tribute  also ;  for  they  are  God's  ministers,  attending  contin- 
ually on  this  very  thing.  Render  therefore  to  all  theur  dues ;  tribute  to 
whom  tribute  is  due';  custom  to  whom  custom ;  fear  to  whom  fear ;  hon- 
DOT  to  whom  honour.''     (Romans  xiii.) 

It  is  a  maxim  in  law  that  protection  and  subjectwn  are  reci]MXK»l. 
The  subject  owes  the  duties  of  obedience  *^  for  conscience  sake :"  and  the 
king's  principal  duty  in  return  is  to  govern  the  people  whom  God  has 
oonunitted  to  his  charge,  according  to  the  known  laws  of  the  land,  and  to 
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the  nimoti  of  hb  power  toeaase  law  and  juatioe  to  be  executed  m  mercy. 
In  the  elaim  of  Right,  the  ooionation  oath  was  otdained  to  be  taken  by  the 
king  or  queen  m  the  preMnoe  of  all  the  people,  who  on  their  part, 
reeiproeallj  take  the  oath  of  aUegianoe  to  the  Boveieign.  The  following 
M  the  oath  as  taken  at  the  king's  coronation. 

The  archbithop  or  biskop  shall  iojf :  WOl  yon  solenudy  promise  and  swear 
to  gOTsm  the  people  of  this  kingdom  of  England,  and  the  dominions  there- 
unto belonging,  according  to  the  statutes  in  parliament  agreed  on  and  the 
laws  and  customs  oi^the  same  ?  The  king  or  queen  shall  say :  I  solemnly 
promise  so  to  do. 

Archbishop  or  bishop :  WiD  you  to  your  power  cause  law  and  justice, 
in  mercy,  to  be  executed  in  all  your  judgments  ?     iSng  or  queen :  I  will 

Archbishop  or  bishop.  WOl  you  to  the  utmost  of  your  power  maintain  ihc 
laws  of  God,  the  true  profesnon  of  the  gospel,  and  the  protestant  refonned 
religion  established  by  the  law  ?  And  will  you  preserve  unto  the  bidiops 
and  clergy  of  this  reahn,  and  to  the  churches  committed  to  their  charge, 
all  such  rights  and  privileges  as  by  law  do,  or  shaU  appertain  unto  them 
or  any  of  them?    King  or  queen :  AH  this  I  promise  to  do. 

AJier  this  the  king  or  queen^  lairing  his  or  her  hand  on  the  hdy  gospels  shall 
say :  The  things  which  I  have  here  before  promised  I  will  perform  and 
keep :  80  HELP  MB  odd,  and  then  shall  kiss  the  book. 

At  his  coronation  the  king  does  not  swear  to  protect  the  establishment 
of  Scotland,  because  he  had  done  so  as  his  very  first  act  after  his  accession. 
Ther  twenty-fifth  article  of  the  union  expressly  provides  **  that  the  sovereig:n 
in  the  royal  government  of  Great  Britain,  shall  in  all  time  coming,  at  hb 
or  her  accession  to  the  throne,  swear  and  subscribe  that  they  shall  invio- 
lably maintain  and  preserve  the  aforesaid  settlement  of  the  true  protestant 
religion,  with  the  government,  worship,  discipline,  rights,  and  privileges  of 
this  church  of  Scotland,  as  above  established  by  the  laws  of  this  kingdom 
in  prosecution  of  the  claim  of  right'' 

The  king  of  England  is  very  highly  exalted  above  his  subjects ;  and  the 
constitution  regards  hb  person  as  so  sacred,  that  no  jurisprudence  upon 
earth  lias  power  to  coerce  him.  No  suit  even  in  civil  matters  can  he 
brought  agamst  the  kmg,  for  no  court  can  have  authority  over  hun.  The 
king  being  above  the  Uw,  is  not  the  effect  of  mere  ristonary  theoiy  or  of 
idle  supecstition  and  folly,  as  many  absurdly  imagme.  For,  as  already 
mentioned,  it  is  the  king's  fiat  that  makes  the  laws  by  the  advice  of  the 
great  council  of  the  nation,  and  consequently  the  creator  must  be  superior 
to  the  thmg  created ;  besides,  the  liberty  and  safety  of  the  meanest  subject 
is  better  secured  by  the  free  agency  of  the  executive,  than  if  the  kmg  was 
a  mere  public  servant,  like  the  preddent  of  the  United  States  of  America. 

The  king  n  declared  to  be  the  supreme  head  of  the  realm  in  matters 
both  civil  and  ecclesiastical,  and  of  consequence  inferior  to  no  man  upon 
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earth,  dependent  en  no  man,  aeoomitable  to  no  man.  Judge  Braclon  aa^s, 
^*Rex  at  wkariuMy  el  mimsUr  Dd  in  terra  :  omnu  quidem  sub  eo  eil,  et 
ipse lub  nuUo^  nuiiaaium  tub  De^" 

The  king  ■  called  the  father  of  the  country,  not  that  he  begat  bis 
people,  or  that  he  mutt  be  an  older  man  than  all  his  subjects ;  but  because 
Adam,  the  fintldng  as  weQ  aa  the  first  man,  begat  hk  own  subjects,  and 
when  the  eldest  son  succeeded  to  hk  father's  authority  he  succeeded  also 
to  hii  title  of  iatfier,  and  hence  the  style  of  Cither  is  given  to  this  day  to 
all  kings,  which  points  remarkably  to  the  original  of  gOTemment  or  king- 
ajiip  in  the  time  of  man's  innocency  in  Eden,  which  God  first  instituted 
tlwre,  both  in  nature  and  by  positiTo  oonunand.  And  therefore  we  owe 
to  our  Gorereign  the  same  obedience  which  Adam's  children  or  subjects 
paid  to  him ;  for  God's  commands  and  institutions  descend  through  all 
ages  to  the  end  of  time,  and  government  is  of  the  same  necessity  and  ob- 
ligation now,  as  it  was  when  it  was  first  imposed  by  God  himself,  and  it  is 
equally  ^'  his  ordinance  "  now,  as  it  was  then. 

IfgoTenunent  and  its  succession  was  ordained  by  God,  then  it  is  as  na- 
taial  that  it  diould  succeed  in  the  same  track,  as  for  the  sun  to  proceed  in 
iiii  dittmal  course ;  and  consequently,  when  electiFo  monarchies  and  re- 
poUics  usurp  the  place  of  '^  God's  ordinance" — ^that  is  an  hereditary  mon- 
uthy  or  £ithecship<— they  ace  eccentric  from^  and  breaches  of  the  primi- 
tire  iogtitatlon  ;  nevertheless,  obedience  is  due  to  such  when  a  better  right 
caanot  be  established,  as  a  bastard  is  a  man,  although  be  be  unlawfully  be> 
gotten,  and  it  would  be  as  much  murder  to  kiH  a  bastard,  as  to  kill  one 
lavfollj  bora ;  so  a  republic  is  a  govemment  though  a  bastard  one,  and  is 
to  be  obeyed  till  a  better  right  to  the  goremment  b  established. 

The  king  **  is  the  minister  of  God  for  good"  to  his  people,  and  conse- 
qoentlj  he  is  as  much  bound  to  exercise  his  high  authority  agreeably  to 
the  diTine  will  for  the  benefit  of  his  people,  as  they  are  to  obey  him  *^  in 
ail  godly  fear,  knowing  whose  authority  he  hath,"  namely  God'a  But 
vjobt  the  king  la  a  minister  fi)r  good,  he  is  also  **  a  revenger,  to  execute 
vrath  upon  him  that  doeth  eril ;"  therefore  if  we  compare  the  benefits, 
vhidi  Ul  obedient  peo^  derive  from  thehr  goyenioiB,  with  the  evils  which 
A  few  tnriwleiit  men  may  suffer  from  the  worst  governors,  we  shall  find 
^  the  general  good  far  outweighs  the  particular  evils  beyond  aU  com- 
fuia>n.  For  if  the  govenunent  is  deranged,  then  every  man's  hand  is 
^  looK  upon  his  neighbour,  the  strong  oppress  the  weak,  and  a  more  gen- 
eral tjnouiy  will  follow,  than  by  the  greatest  severity  of  any  long.  It  fre- 
TKoily  happens,  that  the  most  rigid  governors  are  the  strictest  justkiaries ; 
^  on  the  other  hand,  kings  may  be  so  gentle  and  easy,  as  to  let  factions 
m  and  distract  the  country,  which  generally  occasions  more  mischief  than 
^  wont  administratwa  The  evil  of  too  great  clemency  was  exemplified  in 
^^luriea  L  who  suffered  factions  to  get  beyond  control ;  and  rebeUious 
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people  always  denominate  thoee  princes  tyranto,  whom  they  destroy,  as 
the  ruin  and  bloodshed  of  the  peo|Ae  always  aooompames  the  destracdoB 
of  the  sovereign,  whose  reign  is  consequently  called  bloody  and  tymmicaL 
Hence  the  severe  reigns  of  Henry  YIII.  and  Elisabeth  have  be^  calkd 
glorious,  because  their  seyerity  kept  down  Action  and  preaenred  peace. 
Throughout  all  history,  the  mildest  and  best  kings  have  been  always  motf 
rebelled  against  by  theur  subjects.  But  let  kings  be  as  bad  as  they  an 
often  called,  still  tiieir  tyranny  must  end  some  time ;  in  them  ^*  lifers  co- 
py's not  eterne ;"  and  to  change  our  govemors  at  the  caprice  of  the  mob, 
is  not  worth  the  expense  of  blood  and  treasure  which  rebdlion  and  uaoi^ 
pation  has  always  cost  the  nation.  The  usurpation  of  Henry  lY.  cost 
England  a  hundred  years  of  carnage  and  civil  war,  and  which  was  not 
composed  till  the  royal  line  of  York  regained  theur  inheritance.  The 
usurpation  of  Cromwell  cost  the  three  kingdoms  more  blood  and  treasure 
than  all  her  foreign  wars  £rom  the  Conquest  to  his  time. 

It  is  a  wise  maxim  in  English  law,  that  '*  the  king  can  do  no  wroi^  z^ 
not  that  he  is  personally  impeccable,  but  because  he  derives  his  authoiity 
from  God  alone,  as  the  laws  of  England  acknowledge ;  and,  therefore,  that 
excdlent  maxim  means  only  that  he  is  not  accountable  to  his  suljects  for 
his  publks  actions ;  but  his  ministers  or  counsellors  are  responsible  for  the 
advice  they  may  give  him :  and  under  God,  this  is  our  greatest  aecniity ; 
for  if  the  king  could  be  controlled  or  coerced,  then  he  would  be  no  longer 
sovereign,  for  whoever  had  the  power  to  coerce  or  control  him  would  be 
in  fact  the  sovereign  ;  but  his  councillors  being  responsible  with  their  fivci 
and  fortunes,  are  put  under  the  necessity  of  giving  good  and  just  oounseL 
Judge  Bracton  says,  '^  that  the  king  does  no  wrong,  neither  will  he  amend 
that  wrong  either  on  petition  or  remonstrance;"  and  he  decides  thai 
*^  sufficU  ei  pro  poena,  that  it  is  sufficient  punishment  to  him  (the  king,) 
that  he  is  to  expect  God  to  be  an  avenger,  for  he  has  no  superior  on  earlb," 
which  was  Bracton's  opinion  of  this  maxim  The  maladministratioo  of 
the  king  cannot  be  of  such  mischievous  effects  to  the  people  as  their  own 
anarchy ;  and  in  the  case  of  a  personal  incapacity  in  the  prince  to  adnuD- 
ister  the  government,  such  as  infancy,  lunacy,  or  any  other  cause,  the 
three  estates  of  parliament  appoint  a  regent,  who  governs  in  his  name  and 
by  the  authority  of  the  incapable  prince.  When  Uzziah  was  struck  with 
leprosy,  so  that  he  was  cut  off  from  all  society  and  lived  *^  in  a  several 
house,"  his  ddest  son  Jotham  ^'  was  over  the  king's  house,  judging  the 
people  of  the  land,"  but  did  not  succeed  to  the  crown  tiU  his  Other's 
death,  (3  Chron.  xxvi.  81,  SS.)  And  after  Nebuchadnenar  bad  been 
turned  into  a  beast  for  seven  years,  when  his  reason-was  restored,  ^*  his 
lords  and  his  councillors  sought  unto  hun,  and  he  was  established  in  hk 
kmgdom,"  (Dan.  iv.  36.)  The  line  of  successkm  was  not  bcoken,  nor 
the  people  discharged  from  their  allegiance,  on  account  of  the  madnnHt  of 
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their  prinoe,  and  it  is  the  general  tappontion  that  the  case  of  Nebudiad- 
neoar  was  madneas.  The  ecmfession  of  Faith  of  the  l^al  church  of  Scot- 
hod,  aaieits  ^  thai  dilTevenoe  of  religion,  or  eren  infidditj,  does  not  take 
amj  the  right  of  a  Idng  to  his  crown.'* 

The  king's  prerogatives  are  of  three  kinds,  such  as' regard  his  royal 
diaraeter,  his  royal  authority,  and  his  royal  income  or  revenue.  The 
term  royal  dignity  implies,  not  only  those  powers  and  emoluments  which 
he  poflBeiKB  jurt  corome,  but  likewise  other  attributes  of  a  transcendent 
natue,  which  derate  him  above  all  other  men,  so  that  he  has  no  superior 
upoD  earth.  Some  of  these  prerogatites,  especially  those  that  relate  to 
JTisiice  and  peace,  are  so  essential  to  soverdgnty  that  they  are  for  ever  in- 
herent in  the  crown,  and  are  equaDy  inseparable  from  it  as  the  sun-beams 
from  the  sun.  And  every  British  king,  as  he  is  Debiior  juttitUe  to  his 
people,  80  is  he  in  conscience,  obliged  to  defend  and  maintam  all  the  rights 
of  the  erown  in  possessbn,  and  to  endeavour  the  recovery  of  those,  of 
whjdi  the  crown  noay  have  been  stript  On  the  other  side,  it  is  equally  his 
duty  to  protect  the  just  liberties  of  his  subjects,  according  to  the  golden 
rak  of  the  pious  Charies  I.  that  *^  The  king's  prerogative  is  to  defend 
the  people's  liberties,  and  the  people's  liberties  to  strengthen  the  king's 
prerogaliTe." 

As  Bovereign,  he  is  *^  the  Lord's  anointed,"  <<  the  mhuster  of  God," 
ud  as  such,  iitferior  to  no  man,  dependent  on  no  man,  and  accountable 
to  00  man  on  earth,  as  the  laws  folly  recognise :  the  crown  belongs  to 
hiffl  alone,  without  any  partners,  and  is  under  no  subjection  to  any  one. 
Hieitaiute  of  1 6th  Rich.  11.  c.  95,  asserts  «^  that  the  crown  of  England 
hath  been  so  free  at  all  times,  that  it  hath  been  in  no  earthly  subjection, 
iv<  immediatdy  subject  to  God,  in  all  things  touchmg  the  regality  of  the 
ame  crown,  and  to  none  other ;" — ^^  whereas  by  sundry  diven  old  authen- 
tK  histories  and  chronides,  it  is  manifestly  declared  and  expressed  that  this 
iBahn  of  England,  is  an  empire,  and  so  hath  been  accepted  in  the  world, 
go^etned  by  one  supreme  head  and  king,  having  the  dignity  and  royal 
state  of  the  imperial  crown  of  the  same:"  9itk  Hen.  VIII.  also  1  Eliz., 
then  rarely,  to  neither  a  foreign  nor  domestic  tribunal ;  for  if  the  pope, 
K  he  fonnedy  daimed,  had  any  supremacy,  then  the  king  would  not  be 
"  supreme,"  and  so  there  would  be  an  end  of  British  independence,  equally 
« if  a  domefltie  tribunal  could  try,  or  coerce  him,  which  would  immedi- 
ately pat  an  end  to  the  government.  *^  Such,"  says  an  excellent  writer, 
*  was  the  effect  of  the  mock  trial  of  king  Charies  I.  That  unhappy  prince» 
^,  conaistei^y,  and  constitutionany  denied  the  authority  of  the  court 
that  eondenmed  him.  But  in  vain  did  he  plead  his  own  rights  and  the  rights 
^bn  people,  before  a  tribunal  erected  by  domestic  violence,  which,  tram- 
l^ing  upon  aQ  laws,  human  and  I>ivine,  completely  overturned  the  constitu- 
tion.  If,  indeed,  the  king  invade  the  rights  of  the  subject,  either  by  private 
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iDJurieg,  or  publie  oppewioDt,  tbe  law  has  pronded  a  remedj  in  botli 
eaiet.  Should  any  penoo,  lor  in»tanee,  hare  anj  juit  deniaiid  on  the 
king,  in  point  of  propertj,  he  muft  pedtian  him  in  hit  court  of  Chancery, 
where  hii  lord  chanceUor  will  admmister  right  as  a  matter  of  graoe^  though 
not  upon  compukion.  So  likewiae  in  eaaea  of  ordinary  puUic  opprearioiii 
as,  politicalij  speaking,  he  can  do  no  wrong,  impeachments  and  indict- 
ments wiD  lie  against  those  evil  oouncillorB  and  wicked  ministeis,  witbont 
whose  bad  advice  and  criminal  assistance  he  could  not  misose  his  power, 
or  act  in  contradiction  to  the  known  Uws  of  the  land." 

Another  political  attribute  of  the  king  is  his  absolute  peifeciwn.  The 
ancient  and  fundamental  manm,  *^  that  the  king  can  do  no  wrong/'  does 
not  mean  that  he  is  not  subject  to  the  same  passions  and  mfirnrities  u 
other  men ;  but  that  the  constitution  has  prescribed  no  mode  by  which  he 
can  be  pemnallj  amenable  for  any  wrong  that  he  may  actnafly  coninit 
And,  in  fact,  the  inviolability  of  the  king  is  essefitiaDy  necessary,  not  for 
his  own  private  gratification,  as  the  ignorant  are  too  apt  to  suppose,  bat 
for  the  preservation  of  the  liberty  of  his  subjects.  The  king,  like  the 
sun,  shines  not  so  much  to  exhibit  his  own  splendour,  as  to  animate  all 
around  him.  He  is  the  centre  of  attraction,  around  which  the  different 
bodies  in  the  political  system  revolve,  and  by  whose  influence  tbey  are 
preserved  in  their  proper  places  and  order.  The  king  is  not  capable, 
politically,  of  even  thinking  wrong.  For  should  he  make  any  grant,  for 
instance,  contrary  to  reaison,  or  prejudicial  to  the  state,  or  to  any  indindaal» 
the  law  will  not  impute  any  blame  to  him,  but  suppose  that  he  was  mided 
and  fli  advised,  and  thereupon  such  grant  is  rendered  void.  The  two 
houses  of  parliament,  however,  have  a  constitutional  right  of  remonstnt- 
ing  and  complaining  to  the  king,  even  of  those  acts  of  royalty  which  are 
properly  his  own.  This  is  often  done  in  canvassing  the  messages  to  eadi 
house,  signed  by  the  king,  and  in  detiberating  on  his  speeches  from  tbe 
throne.  Yet  to  preserve  decency  and  the  fireedom  of  debate,  the  members 
usually  consider  these  speeches  and  messages,  as  the  composition  of  the 
ministers  of  state,  and  therefore  have  always  thought  themsdves  at  liberty 
to  examine  any  proposition  m  them  with  freedom.  This  privilege,  how- 
ever, of  examining  the  personal  acts  of  the  sovereign,  belongs  exdusivefy 
to  the  two  houses  of  parliament,  and  is  even  there  to  be  exercised  with  all 
due  respect. 

In  further  pursuance  of  this  principle,  the  law  also  determines  that  in 
the  king  there  can  be  no  negligence,  and  therefore  no  dday  wMl  bar  his 
right:  for  the  law  intends  that  the  king  is  always  busied  for  the  pubHc 
good,  and  therefore  has  not  leisure  to  assert  his  right  within  the  time  liisit- 
ed  to  subjects.  In  the  king  also  there  can  be  no  stain  or  comption  of 
blood;  for  if  the  tehr  to  the  crown  were  attained  of  treason  or  lclony,ai]d 
afterwards  the  crovrn  shouhl  descend  to  him,  this  wosdd  tpio  fiicto^  porge 
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the  attainder.  Neither  can  tbe  king  in  judgment  of  law,  as  king,  ever  be 
a  minor  or  under  i^ ;  and,  therefore,  his  royal  grants  and  assents  to  acts 
of  parfiament  are  good,  though  he  has  not  in  his  natural  capacity  attained 
tbe  legal  age  of  twenty-ona  The  rery  necessity  of  appointing  a  protec- 
tor, guardian,  or  regent,  is  sufficient  to  demonstrate  the  truth  of  that 
mtxin  of  common  law,  that  there  is  no  minoiity  in  the  king :  and  there* 
fine  that  he  hath  no  legal  guardian. 

Per^wiff  is  another  kingly  attribute.  The  Ung  noTer  dies.  Because 
on  the  natural  death  of  the  sovereign  the  crown  descends  to  his  heir,  with- 
out sDj  interregnum  or  interval  whatever,  who  becomes  immediately  the 
soveragn:  and  the  source  and  fountain  of  all  political  power,  throughout  the 
kiogdom,  as  all  magistrates,  and  men  in  authority,  derive  their  power, 
prmleges,  and  authority  from  him.  In  the  exercise  of  his  royal  prero- 
gatives, the  king  is  absolute  and  irresistible,  and  accountable  to  no  man  ; 
Dereithdess,  his  advisers  may  be  caDed  to  a  severe  account  for  their  bad 
advioe.  In  his  intercourse  with  other  nations,  his  public  acts  are  the  acts 
of  tbe  whole  community,  he  being  the  head  and  chief  of  the  nation ;  what- 
ever ia  done  without  his  concurrence  and  authority,  being  mere  private 
acta,  are  of  no  authority.  He  alone  can  empower  and  send  ambassadors, 
vbo  represent  his  person,  and  are  entitled  to  the  same  courtesy  and  re- 
spect as  himself.  He  alone  can  make  treaties,  leagues,  and  alliances  with 
foreign  powers,  and  these  are  binding  on  the  whole  nation ;  his  ministers,  * 
bj  wboae  advice  and  instrumentality  he  makes  those  treaties,  being  an- 
svenble  for  their  evil  counsel.  The  whole  power  of  the  sword  is  in  the 
kii^  abne,  he  alone  declares  war,  and  makes  peace )  his  advisers  being 
sti&  aoawerable  for  their  advice. 

At  home  his  prerogative  »  exercised,  in  allowing '  or  rejecting  all 
adi  of  parliament  which  he  considers  proper  or  improper  to  be  passed 
ioto  a  law.  It  is  incorrect  to  say  that  the  king  has  only  a  negative  voice, 
all  tbe  negatives  in  the  world  could  never  make  an  affirmative ;  it  is  true 
be  seldom  exercises  his  negative,  but  he  always  exercises  an  affirmative, 
vhfli  he  consents  to  enact  what  his  councillorB  in  parliament  advise  him 
to  make  a  law.  Notwithstanding  the  many  and  important  concessions  of 
the  crown  to  parliament,  it  has  never  conceded  the  power  of  the  sword, 
vbidi  is  whoDy  lodged  in  the  king :  he  is  generalissimo  of  all  the  naval 
ud  military  array  of  the  kingdom,  and  by  his  prerogative  he  raises  and 
i^Bgnlstes  the  fleets  and  armies.  The  danger  of  trusting  the  power  of  the 
i*oid  in  the  hands  of  parliament,  was  exemplified  in  the  reign  of  the  first 
Charles,  and  to  remedy  this,  and  annex  it  irrevocably  to  the  crown,  the 
^nte  13  Ch.  II.  was  enacted,  which  declares  that  ^^  Forasmuch  as  within 
^  bis  majesty's  reahns  and  dominions,  the  sole,  supreme  government,  com- 
nani  and  disposition  of  the  militia,  and  of  all  forces  by  sea  and  land,  and 
of  an  forts  and  places  of  strength,  is,  and  by  the  laws  of  England  ever 

T 


1*«  THE  KING'S  DUTIES 

was,  the  undoubted  right  of  his  majesty,  and  his  royal  pvdeceMon,  kings 
and  queens  of  England,  and  that  both  or  either  of  the  faouns  <tf  pariia- 
oient  cannot,  nor  ought  to  pretend  to  die  same ;  nor  can,  nor  lawluly  may 
raise  or  leyy  any  war,  ofiFensiye  otr  defensive,  against  his  ooajesty,  his  hein 
or  lawful  successors ;  and  yet  the  contrary  thereof  hath  of  late  years  been 
practised,  almost  to  the  ruin  and  destruction  of  this  kingdom ;  and,  during 
the  late  usurped  goyemment,  many  evO  and  rebellious  prinoides  have  been 
instOled  into  the  minds  of  the  peoj^e  of  this  kingdom,  which,  unless  pre- 
rented,  may  break  forth  to  the  disturbance  of  the  peace  and  quiet  thereof/' 
(Act  13  Gh.  II.  c.  6.) 

By  his  prerogatire  the  king  can  erect  beacons,  lighthouses,  and  sea- 
marks, whenever  and  wherever  he  chooses ;  and  if  the  ownn'  of  tlie  land, 
or  any  other  person,  shall  destroy  or  remoye  any  of  these,  he  b  liaUe  to 
be  amerced  in  £I00,  and  in  faflure  of  payment  he  is  ipso  fado  outlawed. 
The  kmg  can  prevent  ai^  one  from  leaying  the  kingdom,  by  issuing  his 
writ  under  the  great  seal,  or  by  commanding  parties  to  return  if  alooad ; 
disobedience  to  ^ther  is  a  high  contempt  of  the  king's  pferogative,  for 
which  the  offender's  lands  may  be  seized  till  his  return ;  after  which  he  is 
liable  to  fine  and  imprisonmenL       * 

The  king  is  the  sole  judge  of  all  his  subjects,  which  is  fully  acknowledged 
in  the  statute  S4  H^iry  VIII.  c  13.,  where  he  is  called  the  "  one  su- 
*  preme  head  and  king — ^he  bemg  also  instituted  and  fiunished  by  the  good- 
ness and  sufierance  of  Almighty  God,  with  plenary^  fohaie  and  entire 
power,  pre-emin^ce,  authority,  prerogative,  and  jurisdiction  to  render 
and  yield  justice,  and  final  determination,  to  all  manner  of  folk,  resiants 
or  subjects  within  the  reahn,  in  all  causes,  matters,  debates,  and  conten- 
tions," &c.  But  acting  as  a  judge  in  his  own  proper  person,  would  be 
both  physically  impossible  and  also  derogatory  to  his  dignity ;  he  distributes 
justice,  therefore,  to  all  his  subjects,  through  the  diannets  of  the  diflferent 
courts  of  justice  in  the  kingdom,  which  are  erected  solely  in  his  name,  and 
by  his  authority,  justice  being  rendered  entirdy  in  his  name,  under  his  seal, 
and  executed  by  his  ofiicers  alone,  and  by  none  other. 

In  the  beginning  of  hb  long  and  glorious  reign,  George  III.  rendered 
the  judges  independent,  in  order  to  prevent  the  possibflity  of  their  being 
corrupted  or  biased  in  the  adminbtration  of  justice ;  he  declared  ^^  that 
he  looked  upon  the  independence  and  uprightness  of  the  judges,  as  essen- 
tial to  the  impartial  administration  of  justice ;  as  one  of  the  best  securities 
of  the  rights  and  liberties  of  hb  subjects ;  and  as  most  conducive  to  the 
honour  of  the  crown."  Accordingly  he  gaye  hb  consent  to  an  act  of  par- 
liament, continuing  the  judges  in  their  ofiice  notwithstanding  the  demise 
of  the  crown  \  and  they  cannot  be  remoyed  but  by  the  joint  address  of  both 
houses  of  parliament  to  the  king.  Thb  is  an  act  of  concessk^n  from  the 
crown,  that  cannot  be  too  highly  praised,  as  the  perversion  of  justice  b 
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;  next  to  impoMibiB.  Engiidi  oearU  of  law  are  neither 
exBCutire  nor  k|pdaliTe,  they  are  eO&rdf  jwdidai^  which  renders  them  pr»- 
enmMody  eoneeryaton  of  ihe  Hbertiee  of  the  people. 

^  We  see  then,"  says  an  exodient  writer,  '^  that  this  single  act  of  our 
(late)  graoions  aoyeroign,  in  reoonunending  to  his  parliament  m  important 
a  massiuey  has  heen  the  means  of  foMifyiag  our  libertiee  with  a  rery  strong 
alditioBsl  barrier.  This  alone  would  h%iB  endeared  die  king  (George  III.) 
to  Umbjeoti^  had  he  given  no  subsequent  proofs  of  his  earnest  desire  to 
exieod  the  enril  and  religious  liberties  of  hk  people.  This  patriotic  act  of 
(he  kiag  is  unexampled  in  history.  What  was  the  great  charter  of  our 
Vbertiesi  but  the  imroluntary  grant  of  a  cowardly  tyrant !  What  were  the 
rdigioQS  adrantages  obtained  at  the  Reformation,  but  the  unforeseen  ef- 
iiedi  of  the  Yiolence  of  a  ci^iricious  monarch !  What  were  the  civil  prin- 
ks lecnred  during  the  reigns  of  the  Stewarts,  but  the  rductaat  conces- 
B0D8  of  prmcea  who  could  not  resist  their  pariiaments  I  ¥^at9  in  short, 
mn  the  Usssinge  of  the  glorious  Rerohition,  but  the  conciliating  men- 
sueiof  a  monaith  whose  title  rested  entirely  on. the  natioQal  feeUngs! 
Bot  in  this  measure  we  behold  the  unbiased,  disinterested  conduct  of  a 
wiie  and  virtuous  king,  soUdtous  to  provide  for  the  happiness  of  his 
subjeds." 

After  the  flood  it  pleased  Cbd  to  enter  hito  a  covenant  with  Noah,  the 
uoirenal  sovereign,  and  of  course  through  him  with  all  sovereign  princes, 
gmng  bhn  the  power  of  life  and  death ;  *<  whoso  sheddeth  man's  blood, 
by  man  shall  his  blood  be  shed,  for  in  the  image  of  God  made  he  man," 
(Gob.  tx.  ••)  And  as  mercy  is  one  of  the  attributes  of  the  Most  High,  in 
token  of  which  **  I  do  set  my  bow  m  the  doud — and  the  bow  shall  be  in 
theekmd,  and  I  will  look  upon  it,  that  I  may  remember  the  everiasting 
eoTenaot  between  God  and  every  living  creature,"  so  it  is  also  the  bright- 
est jewel  m  every  earthly  crown,  the  prerogative  of  pardoning  olTences 
being  alone  its  incommunicable  right  At  faJs  coronation  the  king  fakes 
a  Boleiiui  oath  in  presence  of  his  assembled  peoj^e,  io  administer  justice  in 
nerty.  And  although  he  cannot  personally  distribute  justice,  yet  by  a 
fiction  of  law,  he  is  always  present  in  every  court  The  judges  are  the 
airror  by  which  Us  image  is  reflected :  and  hence  the  king,  by  a  AaSkJ 
fiction,  is  said  to  possess  ubiquity. 

To  lame  proclatnatums  is  also  a  prerogative  of  the  crown.  Not  that  a 
proclamation  makes  a  new  law  or  dispenses  with  an  old  one,  or  that  they 
are  any  farther  binding  on  the  subject,  than  as  they  promulgate  any  known 
or  acknowledged  law.  It  is  a  standing  law,  that  the  king  can  prohibit 
vxj  (Hie  from  leaving  the  kmgdom ;  a  proclamatk>n,  therefore,  laying  an 
embargo  on  all  shipping  in  time  of  war,  has  the  full  force  and  efllcacy  of 
u  set  of  parliament  But  in  the  time  of  peace  a  proclamatkm,  hying  an 
embargo  on  vessels  laden  with  wheat,  is  not  legaL    Proclamations  which 
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are  contrary  to  the  lawi,  are  not  binding.  Hence  when  Jamea  IL  prose- 
cuted the  seven  bishope  for  presenting  their  humble  petition,  showing  the 
illegality  of  complying  with  hit  assumed  dispensing  power,  they  were  fuDy 
acquitted. 

The  king  is  the  source  and  fountain  of  all  honour,  and  the  nobility  of 
every  rank  and  degree  hold  their  patents  from  the  crown  alone.  When 
titles  of  honour  are  conferred,  they  axe  either  expressed  by  writ  or  letten 
patent,  as  in  the  creation  of  peers  or  baronets ;  or  by  corporeal  mveatitorp, 
as  m  the  creation  of  a  knight  The  king  also  grants  privileges  to  indi- 
viduals, such  as  place  and  precedence,  and  charters  to  corporations.  He 
is  also  the  arbiter  of  conunerce,  by  settling  the  establishment  of  public 
marts  and  fairs,  with  their  tolb  or  customs.  He  also  regulates  weights 
and  measures.  To  him  ^^  tribute  is  due — ^for  he  is  God's  minister,  at- 
tending continually  on  this  very  thing ;"  it  is  his  authority  alone  which 
gives  value  and  currency  to  ^^  Caesar's  image  and  superscription."  His 
proclamation  gives  value  and  currency  to  foreign  coin ;  and  he  inay  at 
any  time  cry  down  any  coin,  and  render  it  no  longer  current 

The  stronger  the  prerogatives  of  the  crown,  the  greater  is  the  people's 
security ;  and  it  is  absolutely  necessary  that  the  crown  should  be  free  from 
all  coercion,  for  whosoever  can  coerce  the  king  can  oppress  any  other 
man,  and  the  chief  end  of  government  is  to  preserve  the  people  from  each 
other's  oppression.  Where  the  king  has  not  sufficient  authority  to  pro- 
tect the  weak  from  the  tyranny  of  the  strong,  when  his  prerogative  is  les- 
sened and  reduced,  then  the  liberty  and  freedom  of  the  people  is  destroyed, 
and  they  are  let  loose  like  Ishmael,  every  man  against  his  neighbour,  to 
pillage  and  oppress,  whidi  is  the  greatest  and  most  wretched  tyranny. 
Both  a  king  and  a  parliament  may  be  guilty  of  acts  of  tyranny  and  op- 
pression ;  but  such  win  neither  be  of  so  long  continuance  nor  so  fatal  in 
their  effects ;  for  a  king  has  bowels  of  compassion,  God  keeps  his  heart  in 
his  own  hand,  he  cannot  seek  the  destruction  of  his  own  country,  for  in 
that  he  would  involve  himself.  Every  member  of  a  parliament  has  a  stake 
in  the  country,  and  therefore  can  never  desire  its  ruin ;  and  although  both 
king  and  parliament  may,  and  have  done,  extravagant  things,  yet  they  will 
stop  short  of  its  utter  desolation,  and  remedies  may  be  applied.  But  dif- 
ferent and  contending  factions  have  neither  mercy  nor  compassion,  but  each 
seeks  the  ruin  and  extermination  of  the  other,  and  neither  thinks  itself  safe 
but  in  the  destructbn  of^the  adverse  faction.  When  the  prerogatives  of  the 
crown  are  so  weakened  that  it  has  not  strength  or  authority  to  qudl  and  keep 
down  factions,  but  suffers  them  to  contend  together,  then  there  is  tyranny, 
-—tyranny  in  the  abstract,  where  there  are  no  bowels  of  compassion,  but 
blind  fury  and  enmity,  totally  indifferent  and  reckless  of  consequences. 
And  if  factions  divide  the  nation,  which  th^  almost  always  do,  eadi  appeal- 
ing to  the  passions  of  the  multitude,  then  the  calamity  becomes  national 
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aod  the  gonmnMoiis  swaDowed  np,  and  the  liberties  of  the  people  perish. 
This  wont  of  all  fyraimies  Is  occasioned  by  the  weakness  of  the  crown,  and 
konlj  prerented  by  tlie  streDgth  and  Tigoiir  of  the  prerogatira  There 
are  no  limits  to  tbe  tyranny  of  fsctions,  but  there  is  a  legal  constitutional 
defence  sgainst  the  tyranny  of  a  king,  whidi  be  can  only  execute  by  his 
mnisten,  who  are  answerable  with  their  heads  and  fortunes  for  their 
Bial>adBiinistntion.  Therefore  let  the  crown  be  strong  that  faction  may 
be  weak ;  for  the  people's  best  security,  under  God,  is  in  the  honour  and 
power  of  the  king.  Let  the  crown  flourish,  and  its  enemies  be  cfothed 
njlfa  shame  and  confusion  I 

The  titles  assumed  by  the  soTcreigns  of  the  Norman  line  were,  King  of 
EngUod,  Load  of  Ireland,  Duke  of  N<Mrmandy  and  Aquitaine,  and  Earl 
of  Anjon ;  on  tbe  conquest  of  France  by  Henry  V.,  he  added  King  of 
Fraoee.  From  the  reign  of  James  VI.  of  Scotland  and  I.  of  England,  to 
the  dose  of  the  eighteenth  century,  the  king  hath  been  styled.  King  of 
Gretl  Britain,  France,  and  Ireland,  Defender  of  the  Faith.  Those  of  the 
line  of  Hanover  have  added  the  titles,  Dukes  of  Brunswick  and  Lunen- 
burg, Ardi-treasurer  of  the  holy  Roman  empire,  and  electors  of  Han- 
orer.  Since  the  peace  of  1815,  George  lY.  was  elevated  to  the  rank  of 
kiog  of  Hanover.  The  arms  of  England,  Scotland,  and  Ireland,  are 
borne  by  WiDiam  IV.  quarteriy,  to  which  is  added  an  escutcheon  of  the 
lojai  arms  of  Hanoyer,  surmounted  by  a  regal  crown. 

Although  nothing  of  the  duchy  of  Aquitaine  now  rraiains  to  our  mon- 
aidtt  bat  ^e  name,  yet  at  their  coronation  one  of  the  officers  of  the  crown 
stands  apon  the  right  side  of  the  throne,  holding  a  ducal  cap  and  sword  of 
state,  in  memory  of  the  conquest  of  that  duchy. 

The  tities  of  the  heir-apparent  to  the  throne  are  Prince  of  Wales,  Duke  of 
Coinwall  and  Rothsay,  Earl  of  Chester,  Electoral  Prince  of  Brunswick  and 
Laoenbnzg,  Earl  of  Garrick,  Baron  of  Renfrew,  Lord  of  the  Isles,  Great 
Steward  of  Sootland,  and  Captain-General  of  the  Artillery  Company.* 
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In  order  to  assist  his  majesty  in  the  discharge  of  the  duties  of  his  office, 
the  maintenance  of  his  dignity,  and  the  exertion  of  his  just  prerogative, 
ss^eral  councik  have  been  appointed  for  the  king  to  advise  with. 

First  The  high  court  of  parliament,  which  is  the  great  councfl  of  the 
QitioD,  and  of  which  we  have  already  treated. 

«  Bladortone's  Cofliinentaries,— Custanoe  on  the  Conttitiitian. 
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Second,  ^ke  peen  of  the  realm  are,  by  their  buih-right,  hereditary 
eoonciUors  of  ihe  crown,  and  the  long  may  at  any  time  call  tfiem  together 
to  give  him  theur  advice  In  all  maitfln  of  fanportanee  to  the  realm,  either 
during  the  sitting  of  parliament,  or  ivheo  there  has  been  no  parliament  in 
being,  which,  says  Blackstone,  has  been  their  principal  use.  The  law 
maintains  that  peers  are  created  for  two  reasons  s  1.  ad  coiuulendumy  as 
oounciUors ;  S.  ad  defendendum  regent,  for  the  king's  defenee :  on  which 
account  in  law  they  are  entitled  to  certain  great  and  high  privileges,  even 
when  no  parliament  is  sitting ;  because  it  contemplates  that  they  are  si- 
ways  assisting  the  king  with  their  council  for  the  puUie  good,  or  preserring 
the  realm  in  safety  by  their  prowess  and  yalour.  As  hereditary  coundHon, 
they  enjoy  the  privilege  of  being  exempt  from  arrest  for  debt,  because  the 
law  supposes  that  the  peers  are  always  engaged  in  the  king's  serrice,  either 
in  council  or  war.  Any  peer,  in  his  character  of  an  hereditary  councillor 
of  the  crown,  can  demand  an  audience  of  the  king,  to  lay  before  him,  with 
decency  and  respect,  such  matters  as  he  shall  consider  of  importance  to 
the  state. 

Third.  A  thml  council  is  the  judges  of  the  courts  of  law,  but  only  in 
legal  cases. 

Fourth.  But  the  king's  principal  council  b  his  Privy  CouncU,  which, 
by  way  of  eminence,  is  generally  called  ihe  CouncU ;  and  this,  according  to 
Sir  £.  Coke,  is  a  noble,  honourable,  and  reverend  assembly  of  the  king, 
and  such  as  he  wills  to  be  of  his  privy  council  in  the  king's  court  or 
palace.  The  king's  will  is  the  sole  constituent  of  a  privy  councillor,  which 
also  regulates  their  number,  which  anciently  was  only  twelve ;  afterwards, 
the  number  was  so  consideraUy  increased,  that  it  was  found  to  be  inconve- 
nient for  secrecy  and  despatch,  and  therefore  Gharies  II.  in  the  year  1679, 
limited  its  number  to  thirty,  whereof  fifteen  were  to  be  the  principal  of- 
ficers of  state,  who  should  be  councillors  virtute  officii,  and  the  other  fifteen 
were  composed  of  ten  lords  and  five  commoners  of  the  king's  choosing. 
But  at  present  the  number  is  indefinite.  The  lord  president  of  the  coun- 
cil has  precedence  next  after  the  lord  chancellor  and  lord  treasurer.  The 
Cabinet  CouTunl  consists  of  the  king's  ministers  for  the  time  being,  and 
who  are  summoned  to  consult  on  the  important  and  arduous  discharge  of 
the  executive  government 

Privy  CounciHors  are  made  by  the  king's  nomination,  without  either 
patent  or  grant,  and  on  taking  the  neoessaiy  oaths,  they  become  immedi- 
ately councillors,  during  the  lifethne  of  the  king  who  appoints  them,  but 
subject  to  removal  at  his  discretion.  Any  natural-bom  subject  of  England 
is  capable  of  being  a  member,  after  taking  the  oaths,  BnAformerlif  the  test 
for  the  church's  security. 

The  oath  of  office,  which  consists  of  seven  artides,  distinctly  points  out 
a  privy  councillor's  duties, — 1.  To  advise  the  king  according  to  the  best 
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of  km  camiiBg  and  discretioii.  8.  To  adTite  for  the  king's  bommr,  and 
good  of  the  paUiCy  wiihout  partiality,  through  affeetbn,  lore,  meed, 
doulpt,  or  fear.  3»  To  keep  the  king's  oouneil  secret  4.  To  aroid  cor- 
raptioB.  5.  To  help  and  strengthen  the  execution  of  what  sliall  be  there 
resolved.  6.  To  withstand  all  persons  who  would  attempt  the  contrary  ; 
and  Usily,  in  genend*  to  obserre,  keep,  and  do  all  that  a  good  and  true 
eouDclIlor  ought  to  do  to  his  sovereign  lord. 

The  power  of  the  Privy  Council  is  to  inquire  into  all  offences  against 
the  government,  and  to  commit  the  offenders  to  safe  custody,  in  order  to 
take  their  trial  in  some  of  the  courts  of  law.  But  their  jurisdiction  does 
not  extend  to  the  punishment  of  the  culprit,  but  merely  to  make  mquiry, 
sad  be  is  oititled  to  his  habeas  corpus.  In  plantation  and  admiralty 
causes  which  arise  without  the  jurisdiction  of  the  kingdom,  and  in  matters 
of  lunacy  or  idiocy,  being  a  special  flower  of  the  prerogative,  although 
they  may  eventually  involve  questions  of  extensive  property,  the  privy 
council  still  continues  to  have  cognizance,  bdng  the  court  of  appeal  in 
inch  cases,  or  rather  the  appeal  lies  to  the  king's  majesty  himself  in 
conneiL  Whenevar  questions  arise  between  two  provinces  in  America,  or 
elsewhere^  concerning  the  extent  of  their  diarters,  or  the  like,  the  king  m 
eoniftcil  exerdoes  original  jurisdiction,  on  the  principles  of  the  feudal  sove- 
ragBty.  And^  likewise,  when  any  person  daims  an  isbnd  or  a  province 
in  the  nature  of  feudal  principality,  by  grant  from  the  king  or  his  ances- 
tors, the  determination  of  that  right  belongs  to  his  majesty  in  council ;  and 
(rom  all  the  dominions  of  the  crown,  excepting  Great  Britain  and  Irdand^ 
an  ^pcUate  jurisdiction  in  the  last  resort  b  vested  in  the  privy  councfl, 
vhich  usually  exercises  its  judicial  authority  in  a  committee  of  the  whole 
esundl,  who  hear  the  aflegations  and  proofii,  and  afterwards  make  their 
report  io  his  majesty  in  council,  by  whom  the  judgment  u  finally  given. 

Abstracted  from  their  honorary  precedence,  the  privileges  of  privy 
Goundilors  consist  principally  m  the  security  whidi  the  law  has  given  them 
against  attempts  and  conspiracies  to  destroy  their  lives.  By  statute  3d 
Hen.  YII.  c.  14,  if  any  of  the  king's  servants,  of  his  household,  conspire  or 
imagine  to  take  away  the  life  of  a  privy  councillor,  it  is  felony,  even  al- 
tliougli  no  attempt  be  made.  But  the  statute  0th  Anne,  c.  16,  goes  far- 
tfaa,  and  enacts,  that  if  *^  any  person  shall  unlavrfuUy  attempt  to  kill,  as- 
aolt,  strike,  or  wound  any  privy  councillor  in  the  execution  of  his  oflUce, 
shall  be  a  felon,  without  benefit  of  clergy."  This  statute  was  made  in 
eooseqnenoe  of  the  daring  attempt  of  the  Sieur  Guiscard  to  stab  Mr  Har^ 
kj  with  a  pen-knife,  when  under  examination  by  the  privy  coundL 

Priry  councillors  have  honorary  precedence  next  after  knights  of  the 
garter.  The  dissolution  of  the  privy  council  depends  entirely  on  the  king's 
pWamre,  and  he  may,  whenever  he  thinks  proper,  discharge  any  particu- 
lar member,  or  the  whole  council,  and  appoint  another.     Formeriy  it  was 
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diMolved,  ipsojacloj  on  the  king's  demise,  as  deriTUig  its  whole  authoriij 
from  him.  But  now,  to  prevent  the  inconvenience  arinng  from  there  not 
being  any  council  in  being  at  a  new  accession,  it  was  enacted,  6th  Anne, 
that  the  pnvj  council  shall  continue  for  six  months  after  the  demise  of  ilie 
crown,  unless  sooner  determined  by  the  successor. 

Such,  says  a  late  writer,  are  the  duties  and  privileges  of  the  priTj 
council ;  and  whoever  duly  reflects,  that,  upon  their  wisdom,  diligeooe, 
and  int^^rity,  the  interests  and  happiness  of  the  whole  kingdom  very  much 
depend,  will  see  the  propriety  of  our  public  petition,  *^  that  God  would  be 
pleased  to  bless  the  lords  of  the  council,  and  all  the  nobility,  with  gnce, 
wisdom,  and  understanding."  * 
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The  wrongs  and  injuries  which  men  commit  upon  each  other  are  vari- 
ous and  grievous,  even  in  the  most  civilized  states ;  and  these  would  be  still 
more  numerous,  were  it  not  for  the  salutary  restramts  of  human  laws. 
Such  wrongs  and  injuries  are  either  of  a  civil  or  of  a  criminal  nature. 
Under  the  former  description  may  be  reckoned  any  species  of  trespass, 
nuisance,  waste,  subtraction,  or  disturbance,  and  likewise  all  kinds  of  in- 
juries proceeding  from,  or  affecting,  the  crown. 

Under  the  latter  are  comprised  all  offences  against  God  and  rdigion ; 
against  the  law  of  nations;  against  public  justkse;  against  the  pubUe  peace; 
against  public  trade ;  against  the  public  health  and  economy  ;  against  the 
persons,  habitations,  and  property  of  individuals.  Our  limits  will  not  ad- 
roit of  treating  specifically  of  these  several  denominations  of  civil  and  cri- 
minal offences.  But  this  is  the  less  necessary,  inasmuch  as  every  descrip- 
tion and  ipodification  of  offence  is  a  breach  of  one  or  other  of  the  Ten 
Commandments ;  which  teach  us  our  duty  towards  God,  and  our  duty  to- 
wards our  neighbour.  We  have  no  occasion  to  refer  to  law-books  to  as- 
certain how  we  ought  to  act  one  towards  another ;  for  the  work  of  the 
law  is  written  in  every  man's  heart,  his  conscience  also  bearing  him  wit- 
ness. And  if  any  man  wiU  but  do  unto  others  upon  all  occasions  as  be 
would  they  should  do  unto  him  under  similar  circumstances,  he  will  nerer 
suffer  any  thing  from  the  laws  of  England,  which  are  constantly  stretched 
forth  to  protect  him.  It  is  sufficient  then  to  remark,  that  ^^  the  law  is  not 
made  for  a  righteous  man,  but  for  the  lawless  and  disobedient ;"  that  is, 
only  such  are  amenable  to  its  tribunals,  and  liable  to  its  penalties.   ^^  I^ 

*  BJackstone's  CommentarieB^ — Ciutanoe  on  the  ConBtitutioo. 
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must  needs  be  that  offences  mnst  come.'*  There  irill  always  be  the  of- 
leoden  and  the  offended :  but  it  is  the  Toice  of  reason  as  well  as  of  revela- 
tion, that  no  man  ought  to  decide  in  his  own  cause ;  and  it  is  the  language 
of  the  insphvd  yolume,  that  ^^  if  one  man  sin  against  another,  the  judge 
ihall  judge  him."  Every  well-regulated  goTeinment  has  its  courts  of  law, 
in  ^icfa  persons  duly  qualified  and  authorized  preside,  for  the  administra- 
tion of  justica  The  institution  is  of  divine  appointment ;  ^^  Judges  and 
officers  sbalt  thou  make  thee  in  all  thy  gates,  which  the  Lord  thy  God 
giveth  thee,  throughout  thy  tribes :  and  they  shall  judge  the  people  with 
just  judgment"     (Deut  xvi.  18.) 

A  court  is  defined  to  be  *^  a  place  where  justice  is  judicially  administer- 
el"  The  king  is  the  sole  executer  of  the  laws,  and  it  follows,  that  all 
the  couits  of  justice  within  the  reahB  derive  their  power  and  authority 
from  him  alone ;  his  consent  to  their  existence  being  at  all  times  either 
expressed  or  implied.  The  law  always  contemplates  the  king*s  presence, 
in  all  bis  courts,  by  a  sort  of  fiction,  but  as  that  is  in  fact  impossible,  he 
i>  represented  there  by  his  judges,  whose  power  is  merely  an  emanation  of 
the  rojal  prerogative. 

For  the  more  speedy,  universal,  and  impartial  administration  of  justice 
between  subject  and  subject,  the  law  has  appointed  a  prodigious  variety  of 
eonrts,  some  with  a  more  limited,  others  with  a  more  extensive  jurisdic- 
tion; some  constituted  to  inquire  only;  others  to  hear  and  determine  i 
some  to  determine  in  the  first  instance ;  others  upon  appeal  and  by  way 
of  reyiew :  aD  these  in  their  turns  will  be  noticed  and  described  in  their 
rapectire  places ;  and  I  shall  here  only  mention  one  distinction  that  runs 
through  them  all :  that  is,  that  some  of  them  are  courts  of  record  and 
others  not  of  record.  A  court  of  record  is  that  where  the  acts,  and  judi- 
cial proceedings  are  enrolled  in  parchment,  for  a  perpetual  memorial  and 
testimony.  These  roUs  are  called  the  records  of  the  court,  and  are  of 
neh  high  and  supereminent  authority  that  their  truth  is  not  to  be  called 
io  question.  But  if  there  appear  any  mistake  of  the  derk  in  making  up 
sQch  record,  the  court  wiU  direct  him  to  amend  it.  All  courts  of  record 
ire  the  king's  courts,  and  no  other  court  has  any  authority  to  fine  and 
imprison.  A  court  not  of  record,  is  that  of  a  private  man,  whom  the  law 
^  not  intrust  with  any  discretionary  power  over  the  liberty  and  fortunes 
of  his  fellow  subjects.  The  courts-baron  in  every  manor,  and  other  in- 
ferior juiisdictions,  where  the  proceedings  are  not  recorded  or  enrolled, 
ve  courts  not  of  record.  But  as  well  their  existence  as  the  truth  of  the 
Batters  therein  contained,  shall,  if  disputed,  be  tried  and  determined  by  a 
Fy.  These  courts  cannot  hold  pleas  of  matters  cognizahle  by  the  com- 
mon law,  unless'  they  be  under  the  value  of  40^.,  nor  of  any  forcible  in- 
J^T  whatsoever ;  because  they  have  not  any  process  to  arrest  the  defen- 
^t'spirson. 
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In  every  court  there  must  be  al  least  three  oonttHuted  parte.  The 
Plaintiff,  who  ooinplami  of  an  uijurj,  done ;  the  DefandUaii,  who  is  called 
upon  to  make  satidiEMStion  for  the  injury  ;  and  the  judicial  power  which  ii 
to  examine  into  the  fact,  determine  the  law  arising'  upon  it,  to  aiseertain 
whether  anj  injury  has  heen  done,  and  hy  its  oflBicerB  to  appfy  the  remedy. 
In  the  higher  courts  the  usual  asnstants  are  attorneys,  and  adrocales,  or 
counsel 

An  attorney  at  law,  is  one  who  is  put  in  the  pbce,  stead,  or  imm  of 
another,  to  manage  his  matters  of  law  for  him.  Formerly  ererf  suitor 
was  obliged  to  appear  in  person,  to  prosecute  or  defend  his  own  cause ; 
which  is  still  the  law  in  criminal  cases.  An  idiot  cannot  appear  by  his  at- 
torney, because  he  has  not  discretion  to  enaUa  him  to  Uppoint  a  soifaUe 
person  in  his  stead.  He  must  therefore  appear  iA  person,  and  the  judge 
is  bound  to  take  care  of  his  interest ;  and  admit  the  bdstplea  in  his  behair 
that  any  one  in  court  can  suggest  No  one  can  practise  as  an  aitoniej 
in  any  court,  but  in  that  of  whidi  he  li  sirom  an  attorney  ;  and  as  he  en- 
joys many  privil^es  in  that  court,  so  he  is  also  peculiarly  subject  to  tb« 
censure  and  animadversion  of  its  judges.  To  enable  an  attorney  to  prM- 
tise  m  the  court  of  chancery,  it  is  necessary  that  he  be  admitted  a  aolieilor 
therein.  And  none  can  act  as  attorneys  at  the  quarter  sessions,  but  sucfa 
as  have  been  regularly  admitted  into  some  superior  court  of  record :  and 
attorneys  are  subjected  to  Tarious  other  regulations,  by  different  statutes. 
So  early  as  the  reign  of  Henry  lY.  (4.  c.  18.)  it  was  enacted,  that  all  at- 
torneys should  be  examined  by  the  judges,  and  none  be  admitted  but  sacb 
as  were  ^rtuous,  learned,  and  sworn  to  do  their  duty. 

AdTocates,  or,  as  they  are  commonly  called,  ctMnsely  are  of  two  degrees 
barristers  and  sergeants.  The  former  are  admitted,  tfter  a  consideraUe 
period  of  study  and  standing,  in  the  inns  of  court ;  and  are  in  all  the  oU 
law  books  styled  apprentices^  bemg  looked  .upon  merely  as  leameis,  ani 
not  qualified  to  execute  the  full  office  of  an  advocate  till  they  were  of  ax- 
teen  years'  standing ;  at  which  tune  they  may  be  called  to  the  honourafalr 
state  and  degree  of  sergeants.  Sergeants  at  law  are  bound  by  a  soleno 
oath  to  do  their  duty  to  their  clients  with  fidelity  and  discretion. 

His  majesty's  two  principal  counsel,  are  die  attomey-general  and  solici- 
tor-general, who  may  be  either  banisters  or  sergeants.  The  king's  coun- 
sel cannot  be  employed  in  any  cause  against  the  crown,  without  ^Mctal 
license ;  hence  they  cannot  publicly  plead  in  court  for  a  pritoner,  or  a  de- 
fendant in  a  criminal  prosecution,  without  license,  but  which  is  new  re- 
fused.    In  obtaining  it,  however,  an  expense  of  nine  pounds  is  incuired. 

A  custom  has  of  late  years  prevailed,  of  granting  letters  patent  of  pre- 
cedence to  such  barristers  as  the  crown  thinks  proper  to  honour  with  that 
mark  of  distinction  ;  whereby  they  are  entitled  to  such  rank  and  pre-audi- 
ence as  are  assigned  in  their  respective  patents :  sometimes  next  after  tht 
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kiBg*8  attoHMf-gcneral,  but  imaUy  aezt  allar  his  majeitj'fl  oounael  then 
being.  Thew  (m  vidl  ag  the  qoeeo's  iittoney  and  solicitor-gmeral) 
nok  jfomaenmodj  with  the  Uag*t  oooniel,  and  together  wkh  them  nt 
wilbin  the  hur  of  the  vopeetire  oourti :  but  receive  no  salariet  and  are 
not  8woni ;  and  therefore  are  at  libertj  to  he  retamed  in  causes  af ainst 
Ik  cnma  AU  other  aergeants  and  barri^leri  iadiseritiUDatelj  (except  in 
the  oouit  of  eopvBon  pleas,  when  onlj  sergeaate  aro  adautted)  may  take 
ipoe  ih&m  the  protecthm  and  defence  of  any  mtors,  whether  plaii^  ot 
defoadaDt ;  who  are  tber^re  caBad  their  ciieiiUj  lilce  the  dependants  before 
\k  mami  Roman  orators.  These  indeed  practiaed  gntiU  for  honour 
aerdy,  or  at  moat  for  the  sake  of  gaining  influence  s  and  so  likewise  it  is 
eEtiUahed  with  ns,  tiiat  a  co^tasel  can  maintain  no  action  for  his  fees ; 
whiek  lie  given  as  a  mere  gratuity  and  |iot  as  a  sabry  or  hire,  and  which 
leDamdier  cannot  demand  without  ii^uring  hu  reputation ;  the  same  is 
abo  Ud  down  with  legaid  to  the  advocates  in  the  civil  law,  whose  hono- 
rvrnm  or  gratvlty  was  directed  by  a  decree  of  the  Senate  not  to  exceed 
h  aaj  esse  ten  tboussnd  sesterces,  or  about  eighty  pounds  of  Eq^sh 
Boo^.  And  in  order  to  enooumge  dne  freedom  of  speech  in  the  lawful 
defeoee  of  their  clients,  and  at  the  same  time  to  give  a  check  to  the  un- 
woAf  lioeatiovneas  of  venal  and  iHiheral  men,  (some  of  whom,  who  would 
iratHute  their  talents  and  acquirements  to  any  cause,  win  insinuate  them- 
alTtt  into  the  most  honouraUe  professwns,)  counsel  are  indulged  with 
libaty  of  speech  ia  defiance  of  their  clients,  and  are  not  answerable 
for  aoj  matter  spokep  by  them  rdative  to  the  cause  in  hand,  and 
nggeitod  in  their  client's  iwtrectk^ns,  althovgh  it  should  prov^  dto- 
gether  a  groimdleH  refleftkm  on  another's  reputation.  But  if  they 
daoU  maition  an  untruth  of  theur  own  inventkm,  the  injured  party 
mr  bn^  hk  action.  Qy  the  statute  <^  3  Edward  I.,  counsel  may  be 
puidwd  for  coUnsk^n  and  deceit,  with  imprisonment  for  a  year  and  a 
day,  and  perpetual  silence  in  the  courts.  But,  to  the  honour  <^  our  courts, 
tk«ormption  <rf  judges  and  the  treachery  of  counsel  are  crimes  now  un- 
iKvdof  in  these Idi^oms.  Injeed  the  wisdom  and  integrity  of  the  British 
eoQiU  are  justly  proverbial.* 
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PiEPouoBB. — The  lowestf  and  at  the  same  time  the  most  expeditious 
c<Niit  of  justice,  known  in  Engbnd,  is  the  CQurt  of  piepaudrej  so  called 
^  the  dotty  feet  of  the  suitors.    It  is  a  court  of  record,  incident  to 

*  Custance, — Blackstone. 
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ererj"  fair  and  market ;  of  which  the  steward  of  him  who  owns  or  has  the 
toll  of  the  market,  is  the  judge ;  and  its  jurisdiction  extends  to  administer 
jastioe  for  all  commercial  injuries  done  in  that  very  fair  or  market,  and 
not  in  any  preceding  one.  So  that  the  injury  must  be  done,  com^aioed 
of,  heard,  and  determined,  within  the  compass  of  one  and  the  same  day, 
unless  the  fair  continues  longer.  This  court  has  cognizance  of  all  matters 
of  contract  that  can  possibly  arise  within  the  precincts  of  that  fair  or  mar- 
ket ;  and  the  plaintiff  must  make  oath  that  the  cause  of  an  action  arose 
there.  From  this  court  a  writ  of  error  lies,  in  the  nature  of  an  appeal  to 
the  courts  of  Westminster,  which  are  bound  to  issue  writs  of  executioii, 
in  aid  of  its  process,  after  judgment,  where  the  person  or  efibcts  of  the  de- 
fendant are  not  within  the  limits  of  this  inferior  jurisdictwn. 

The  Court  Baron,  is  a  court  incident  to  every  manor  in  the  king- 
dom, to  be  holden  by  the  steward  within  the  manor.  This  court  baron  is 
of  a  double  nature ;  one  is  a  customary  court,  appertaining  entirdy  io 
the  copyholders,  in  which  their  estates  are  transfeired  by  surrender  and 
admittance,  and  other  matters  transacted  relative  to  their  tenures  only. 
The  other  is  a  court  of  kw,  and  it  is  the  court  of  the  barons,  by  which 
name  the  freeholders  were  somethnes  anciently  called :  for  that  is  held  be- 
fore the  freeholders,  who  owe  suit  and  service  to  the  manor,  the  steward 
being  rather  the  registrar  than  the  judge. 

A  Hundred  Court  is  only  a  large  court  baron,  being  held  for  all 
the  inhabitants  of  a  particular  hundred,  instead  of  a  manor.  The  free 
suitors  are  here  also  the  judges,  and  the  steward  the  r^^rar,  as  in  the 
case  of  a  court  baron.  It  is  not  a  court  of  record ;  but  resembles  the 
former  in  all  points,  except  that  in  point  of  territory  it  is  of  a  greater 
jurisdiction.  But  these  courts  are  fallen  into  disuse  with  regard  to  the 
trial  of  actions,  because  the  causes  are  liable  to  be  removed  to  the  super- 
ior court,  and  may  also  be  reviewed  by  writ  of  false  judgment 

The  County  Court  is  incident  to  the  jurisdiction  of  the  sheriff.  H 
is  not  a  court  of  record,  but  may  hold  pleas  of  debt  or  damages  under  Ute 
value  of  Ms.  But  as  proceedings  in  these  courts,  are  removable  into  the 
king's  superior  courts,  and  as  a  writ  of  false  judgment  may  be  had,  in 
nature  of  a  writ  of  error,  bringing  actions  into  this  court  has  fallen  into 
disuse. 

Common  Pleas. — This  court  is  sometimes  called  in  law,  the  court  of 
common  bench.  The  distribution  of  comAion  justice  between  man  and 
man  was  thrown  into  so  provident  an  order,  that  the  great  judkial  officers 
were  made  to  form  a  check  upon  each  other,  the  court  of  chancery  issu- 
ing all  original  writs  under  the  great  seal  to  the  other  courts  ;  the  com- 
mon pleas  being  allowed  to  determine  all  causes  between  private  sabjects, 
the  exchequer  managing  the  king's  revenue,  and  the  court  of  king's  bench 
retaining  all  the  jurisdiction  which  was  not  Cantoned  out  to  other  courts, 
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aod  particiikrly  Hhe  sapermteodance  of  all  the  rest,  by  way  of  appeal, 
and  the  sole  cognizance  of  ^eas  of  the  crown,  or  criminal  cases.  For 
pleas,  or  suits,  are  regularly  divided  into  two  sorts ;  pieas  of  the  crown, 
vhicb  comprehend  all  criminal  misdemeanors  wherein  the  king,  on  behalf 
of  the  pablic,  is  plaintiff->and  common  pleas,  which  indude  all  civil  actions 
depeod^  between  sabject  and  sabject  The  former  of  these  were  the 
pioper  object  of  the  jnrisdiction  of  the  court  of  king's  bench,  the  latter  <^ 
the  court  of  common,  pleas ;  which  is  a  court  of  record,  and  is  styled  the 
lock  aod  key  of  the  common  law ;  for  herein  only  can  real  actions  which 
(MDceni  the  right  of  freehold  or  the  reality,  be  originally  broaght;  and 
all  other,  or  personal  pleas,  between  man  and  man,  are  likewise  here  de- 
termined; though  in  most  of  ^Aiiit  the  king's  bench  has  also  a  cimcuneni 
lutbority.  The  judges  of  this  court  are  at  present  four  in  nund>er,  one 
diief,  and  three  puisne  (pronounced  puny)  justices  created,  by  the  kmg's 
ktten  patent,  who  sit  every  day  in  the  four  terms  to  hear  and  determine 
all  matten  of  law  arising  in  civil  causes,  whether  real,  personal,  w  mixed 
and  compounded  of  botk  Of  these  it  takes  cognizance^  as  well  originally, 
81  npoD  removal  from  the  inferior  courts  before  mentbned.  But  a  writ 
of  error  id  the  naiure  of  an  appeal,  lies  from  this  court  into  the  court  of 
king's  bench. 

Court  of  Kino's  Bbnoh. — This  court  is  so  called  because  the  king 
used  to  sit  there  in  person,  and  the  style  of  the  court  is  still  conmi  ipso 
Te§e,  It  IS  the  supreme  court  of  •common  law  in  the  kingdom  ;  oonnsting 
of  acbief  ju8tH»  and  three  puisne  justices,  who  are  by  thdr  office  the 
DTereign  conservators  of  the  peace,  and  supreme  coroners  of  the  land. 
Yet,  though  the  king  himself  used  to  sit  m  this  court,  and  still  is  supposed 
to  do  80,  he  did. not  determine  any  cause  or  motion,  but  by  the  mouth  of 
In  judges,  to  whom  he  has  committed  his  whole  judidai  authority. 

The  jurisdiction  of  this  court  is  very  high,  and  transcmdent  It  keeps 
8B  inferior  jurisdictions  withm  the  bounds  of  their  authority,  and  may 
either  remove  thdr  proceedmgs  to  be  determined  here,  or  prohibit  their 
progress  hebw.  It  superintends  all  dvil  oorporatkms  in  the  kingdom. 
It  eommands  magistrates  and  others  to  do  what  their  duty  requires,  in 
any  ease  where  there  is  no  other  specific  remedy.  It  protects  the  liberty 
of  the  subject,  by  speedy  and  summary  interposition.  It  takes  cognizance 
of  both  criminal  and  dvil  causes ;  the  former  in  what  is  called  the  crown- 
^  or  crown-office,  the  latter  in  the  plea-side  of  the  court. 

For  this  court  is  Iflkewise  a  court  of  appeal,  into  which  may  be  remov- 
^  hj  writ  of  error,  all  determinations  of  the  court  of  common  pleas,  and 
of  aQ  inferior  courts  of  record  in  England ;  and  to  which,  till  lately,  a  writ 
of  error  lay  also  from  the  court  of  king's  bench  in  Ireland.  Yet  even 
titt  80  high  and  honourable  court  is  nd  the  dernier  resort  of  the  subject ; 
for  if  he  be  not  satisfied  with  any  determination  here,  he  may  remove  it 
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by  writ  of  error  into  the  hofise  of  lords,  or  the  court  of  exchequer  cham- 
ber, as  the  case  may  happen^  aocor^ing  to  Ae  nature  of  the  tail,  and  the 
maimer  in  which  it  has  been  |HNMeeat^ 

The  Gouet  oi?  Exohbqueb  is  inferior  in  rank,  not  oidj  to  the  court 
of  king's  bench,  but  to  the  ^ramon  pleas  also.  It  is  a  court,  both  of  lav 
an4  equity,  and  is  priodpally  intended  to  order  the  revenues  of  the  crovn, 
and  to  reeoTer  the  king's  debts  and  duties.  Its  name  of  exchequer, 
(soaccurium,)  arises  firom  tl|e  chequered  cloth,  reKmbling  a  diesa  board, 
which  covers  the  taUe  there ;  and  on  which,  when  certain  of  the  king's 
accounts  are  made  up,  the  sums  are  marked  apd  scored  with  counters,  h 
consists  of  two  divisions ;  the  receipt  of  the  exchequer,  whksh  manages  the 
royal  revenue,  and  tho  court  or  judicial  part  of  it,  which  is  again  sulh 
divided  into  a  court  of  equity,  and  a  court  of  ciHnmqn  law. 

The  court  of  equity  is  held  hi  the  exchequer  cjiamber,  before  the  lord 
treasurer,  the  ehanceUor  of  the  exchequer,  the  chief  baron,  and  three 
puisne  ones.  Its  primary  and  original  business  is  to  call  the  kkg^a  debt- 
ors  to  account,  by  bill  filed  by  the  attomey*general ;  and  to  recover  any 
huids,  tenements,  or  hereditameuti,  ai^  goods,  chattels,  of  other  profita  or 
benefits,  belongmg  to  the  crown.  For  as  all  the  ofiicers  and  minkteis  of 
this  court  have,  like  those  of  other  superior  courts,  the  privilege  of  suing 
and  being  sued  only  in  their  oim  court,  so  also  the  king's  debtors  and 
farmers,  and  all  accountants  of  the  exchequer,  are  privil^ed  to  sue  aod 
implead  all  manner  of  penoqs,  ip  the  same  oonrt  of  equity  that  thej 
themselvee  are  caU^  into :  they  have  likewise  the  privilege  to  sue  and  im- 
plead one  another,  or  any  straiiger,  in  the  samQ  kind  of  cmnmon  law  tcr 
tions  (where  the  personality  is  concerned)  ^fs  are  prosecuted  in  the  court 
of  common  pleas.  On  the  equity  side  of  this  court,  the  clergy  have  long 
been  us^d  to  exhibit  their  bills  for  non-payment  of  the)r  tithes,  in  which  case 
the  surmise  of  being  the  king's  debtor  is  not  a  fiction,  the  clergy  being 
bound  to  pay  him  their  first  fruits  and  annual  tenths.  But  the  chancery 
has  of  late  years  obtamed  a  large  sh«re  of  this  businessi  An  appeal  km 
the  equity  side  of  this  court  lies  immediately  to  the  house  of  peera;  butiioBi 
the  common  law  side,  a  writ  of  error  must  be  brought  into  the  court  of 
exchequer  chamber.  And  from  the  determinatk>n  there  had,  there  lies, 
in  the  last  resort,  a  writ  of  error  to  the  house  of  lords. 

The  Hio^  Court  of  Chahoery  is  the  last  and  most  important 
court  in  matters  of  civU  property,  of  any  of  the  king's  supicme  and 
original  courts  of  justice.  The  ofice  of  chanoelkir,  or  lord  keeper,  h  at 
present  created  by  the  mere  delivery  of  the  king's  great  seal  into  his  cncr 
to^ :  whereby  he  becomes,  without  writ  or  patent,  an  oAoer  of  the  great- 
est weight  apd  power  of  any  now  subsisting  in  the  kingdom ;  and  suferior 
in  point  of  precedency  to  every  temporal  k>rd.  He  is  a  privy  couocillor 
by  his  office,  and  protocutor  of  the  house  of  lords  by  prescriptkia    The 
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appoiDiment  of  aB  the  justices  of  tiie  peaee  tiiioughout  the  kingdom  be- 
kHigs  to  Ubl  Formerly  he  wte  usaaUj  an  eoderiattic,  and  piesiding  over 
the  loyal  dispd,  he  became  keeper  of  the  king's  conscience,  Tidtor,  m  the 
king's  right,  of  all  hospitali  and  colleges  of  the  king's  foundation,  and 
patron  of  aJl  the  king's  linngt  under  the  ndue  of  twenty  marks  per  annum 
io  tbe  Ung^s  hooks.  He  is  the  general  giiardian  of  all  infimU,  idiots,  and 
hnatiea,  and  has  the  general  superintendence  of  all  charitable  uses  hi  the 
kingdom.  And  all  thin,  orer  and  above  the  vast  and  esttensive  jurisdkstion 
wlndi  he  ezerciaes  hi  his  judichd  capacity  in  the  court  of  chancery ;  where- 
in, aa  in  the  exchequer,  there  are  two  distuMt  tribunals,  the  one  ordinary, 
k«ng  a  eourt  of  common  law,  and  the  other  eztraordmary,  bebg  a  court 
«Ceqiiify« 

The  ordmary  legal  court  is  much  more  ancient  than  the  court  of  equity. 
Its  jurisiustion  is  to  hdd  plea  upon  a  scire  fadoMj  to  repeal  and  cancel 
(faenoe  the  nanw  caneeUarwij)  the  king's  letters  patent,  when  made  against 
isv,  or  upon  nntme  suggeiAions:  and  to  hold  pleas  of  petitions,  mot^ 
tirans de  droits  traverses  of  oflfeea,  and  the  like;  when  he  has  been  ad- 
viied  to  do  any  iMst,  or  is  put  in  posMsaion  of  any  lands  or  goods,  hi  pre* 
jiidioe  of  a  subject's  right.  On  jwoof  of  which,  as  the  king  can  do  no 
wrong,  nor  can  he  be  supposed  to  intend  to  do  any  wrong,  the  law  does 
not  queatwn  bot  that  he  wOl  immediately  redress  the  h^ury,  and  refers 
tfaatooiMoiaitioas  task  to  the  chanceUor,  the  keeper  of  his  conscience.  This 
coBit  also  holds  pleas  of  all  personal  acttona,  when  any  officer  oi^  minister 
of  (he  court  is  a  party.  It  might  likewise  hold  ]^eas  of  partitbns  of  lands 
in  eopnrsenary  and  of  dower,  when  any  vrard  of  the  crovm  was  concerned 
io  mtoeat,  so  long  as  the  miiftary  tenures  subsisted ;  nod  it  may  also  do 
wnow  of  the  tithes  of  forest  lands,  when  granted  by  the  king,  and  claimed 
by  a  gtnnger  against  the  grantee  of  the  crown ;  and  of  exectitiona  on 
itafaitea,  or  recognizanees  in  nature  thereof.  But  if  any  cause  comes  to 
ine  in  this  court,  that  is,  if  aiiy  foot  is  disptited  between  the  pwties,  the 
diaaedkr  cannot  try  it,  having  no  power  to  summon  a  jury,  but  must 
^direr  the  record  propria  manu  into  the  court  of  king^'s  bench,  where  it 
shiB  be  tried  by  the  country,  and  judgment  shall  be  there  given  thereon. 
And  wben  judgment  is  given  in  chancery  upon  demurrer  or  the  like,  a 
*rit  of  error,  in  nature  of  an  appeal,  lies  out  of  this  ordinary  court  into 
tte  ftmit  of  khig's  bench ;  for  whwh  reason  very  little  is  usually  done  on 
the  eooDBoa  law  side  of  the  court 

Io  tbia  (odmary  or  legal  court  is  also  kept  the  qfficinajuetici4Bj  out  of 
^^  iinie  all  original  writs  that  pass  under;  the  great  seal,  all  oomrais- 
"Ottof  (^aritaUeuses.  seweifs,  banknlptcy,  idiocy,  lunacy,  and  the  like ; 
*^  for  whidi  it  is  ahraya  op^  io  the  subject^  who  may  there  at  any  time 
^nand  and  have,  ex  debUo  jutticia,  any  writ  that  hii  occasions  may  call 
^'   These  writs  aild  theiif  retuma,  were,  according  to  the  sim^dicity  of 
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ancient  times,  originally  kept  in  a  hamper,  in  hanaperioj  and  the  otlien 
vhich  relate  solely  to  the  crown,  were  preserved  in  a  little  sack  or  bag^ 
in  parva  baga ;  hence  arises  the  distinction  of  the  hanaper  and  petty  bag 
offices,  which  hoth  belong  to  the  common  law  court  in  chancery. 

But  the  extraordinary  court,  or  court  of  equity,  is  now  become  the 
court  of  the  greatest  judicial  consequence.  This  distinction  between  law 
and  equity,  as  administered  in  different  courts,  is  not  at  present  known, 
nor  seems  oyer  to  have  been  known  in  any  other  country  at  any  time.  The 
reason  and  necessities  of  mankind,  arising  from  the  great  change  in  pro- 
perty by  the  extension  of  trade  and  the  abolition  of  military  tenures,  co- 
operated in  enabling  many  great  men  who  hare  presided  in  dianoery,  to 
build  a  system  of  jurisprudence  and  jurisdiction  upon  broad  and  rational 
foundations.  And  the  power  and  business  of  this  court  have  now  increas- 
ed to  an  amazing  degree. 

From  the  court  of  equity  in  chancery,  as  from  the  other  superior  courts, 
an  appeal  lies  to  the  house  of  peers.  But  there  are  these  differences  be- 
tween appeals  from  a  court  of  equity,  and  writs  of  error  from  a  court  of 
law :  Ist,  That  the  former  may  be  brought  upon  any  interiocutory  mat- 
ter, the  latter  upon  nothing  but  only  a  definitive  judgment :  Sd,  That  on 
writs  of  error  the  house  of  lords  pronounces  the  judgment ;  on  appeals 
it  gives  direction  to  the  courts  below  to  rectify  its  own  decree. 

Court  of  Exchequer  Chamber. — This  court  has  no  original  juris- 
diction, but  is  simply  a  court  of  appeal,  to  correct  the  errors  of  other 
jurisdictions.  It  was  first  erected  in  the  reign  of  Edward  III.  to  deter- 
mine causes  upon  writs  of  error  from  the  common  law  ride  of  the  court  of 
exchequer.  It  consists  of  the  lord  chanceOor  and  lord  treasurer,  associat- 
ing with  themselves,  the  justices  of  the  king's  bench  and  common  pleas. 
In  imitation  of  which  a  second  court  of  exchequer  chamber  was  erected  by 
statute  in  the  twenty-seventh  year  of  the  reign  of  Elizabeth,  consisting  of 
the  justices  of  the  common  pleas,  and  the  barons  of  the  exchequer,  before 
whom  writs  of  error  may  be  brought  to  reverae  judgments  in  certain  sorts 
originally  begun  in  the  court  of  king's  bench.  Also  inlo  the  court  of  ex- 
chequer chamber  (which  then  consists  of  all  the  judges  of  the  three  superior 
courts,  and  sometunes  the  lord  chancellor  also),  such  causes  are  occa- 
sionally adjourned  from  the  other  courts,  as  the  judges  upon  ai^ument 
find  to  be  of  great  weight  and  difficulty,  before  any  judgment  is  given 
upon  them  in  the  court  below.  From  all  branches  of  this  court  of  exchequer 
chamber,  a  writ  of  error  lies  to  the  house  of  peers. 

The  House  of  Peers  is  the  supreme  court  of  judicature  oi  the  king- 
dom, having  at  present  no  origmal  jurisdiction  over  causes,  but  only  upon 
appeals  and  writs  of  error,  to  rectiiy  any  injustice  or  mistake  of  the  law 
committed  by  the  courts  bek>w,  and  is  in  all  causes  the  last  resort,  fi»m 
whose  judgment  no  further  appeal  is  permitted ;  but  every  subordinate 
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tribunal  most  conform  to  their  determinations,  the  law  reposing  an  entire 
confidence  in  the  honour  and  conscience  of  the  nohle  persons  who  compose 
this  important  assemUj,  that  thej  will  make  themsekres  masters  of  those 
questions  upon  which  they  undertake  to  decide,  and  in  all  dubious  cases 
refer  themselyes  to  the  opinions  of  the  judges,  who  are  summoned  bj  ^mrit 
to  adTise  them  :  since  upon  their  decision  all  property  must  finally  depend. 

Thb  Courts  of  Assize  and  Nisi  Prius  are  deriTed  out  of,  and 
art  SB  collateral  auxiliaries  to,  the  foregoing  courts.  They  are  composed 
of  two  or  more  commissioners,  who  are  twice  in  every  year  sent  by  the 
king's  special  commisBion  aU  round  the  kingdom,  (except  London  and 
Middlesex,  where  courts  of  nisi  prius  are  holden  in  and  after  every  term, 
before  the  chief  or  other  judge  of  the  several  superior  courts,  and  except 
the  four  Dwthern  counties,  where  the  assizes  are  holden  only  once  a-year,) 
to  trj  by  a  jury  of  the  respective  counties  the  truth  of  such  matters  of 
fart  as  are  there  under  dbpute  in  the  courts  of  Westminster  Hall.  The 
jadges  nsuaUy  make  their  circuits  in  the  respective  vacations  after  Hilary 
and  Trinity  terms. 

The  judges  upon  their  circuits  sit  by  virtue  of  fire  several  authorities. 
H  The  commission  of  the  peace.  Sd,  A  commission  of  Ojfer  and  terminer. 
3d,  A  commission  of  general  jail  delivery.  4th,  A  commission  of  assize 
direrted  to  the  justices  and  sergeants  therein  named,  to  take,  together  with 
their  assodates,  assizes  in  the  several  counties ;  that  is,  to  take  the  verdict 
of  a  peeaHar  species  of  jury,  called  an  assize,  and  summoned  for  the  trial 
^landed  disputes.  5th,  The  last  is  that  of  nut  priuSy  which  is  a  conse- 
qaenoe  of  the  commisnon  of  assize^  being  annexed  to  the  office  of  those 
justices  by  statute,  and  it  empowers  them  to  try  all  questions  of  fact  issuing 
out  of  the  courts  at  Westminster,  that  are  then  ripe  for  trial  by  jury. 
These,  by  the  course  of  the  courts,  are  usually  appointed  to  be  tried  at 
WeBtnoDster,  in  some  Easter  or  Michaelmas  term,  by  a  jury  returned  from 
tbeeottiity  wherein  the  cause  of  action  arises,  but  with  this  proviso,  nisi 
pnvi;  that  is,  unless  before  the  day  prefixed,  the  judges  of  assize  come 
into  the  county  in  question.  This  they  are  sure  to  do  in  the  vacations 
pnceding  Easter  and  Midiaelmas  term,  which  saves  much  expense  and 
trouble. 
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Besides  the  several  courts  just  named,  in  which  all  injuries  are  redressed, 
t^t  fan  under  the  c<^izance  of  the  common  law  of  England,  or  that 
ipirit  of  equity  whkh  ought  to  be  its  constant  attendant,  there  still  remain 
ttoie  oUier  courts  of  a  jurisprudence  equally  public  and  general,  which 
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take  cogmzanee  of  other  vpeeam  of  iBJuriei  of  an  eoefedastieal,  mffitaiy, 
and  maritime  nature. 

In  hrieflj  reeonnting  the  varioiu  species  of  eedeaartical  courts,  or,  as 
thej  are  often  styled,  courts  christian,  we  shall  begin  with  the  lowest,  and 
teo^  gradually  to  the  supreme  court  of  appeal 

Thb  Arohdeacon's  Court  is  the  most  inllerior  court  in  the  whole 
ecdesiastieal  polity.  In  the  archdeacon's  absence,  it  is  hdd  before  a  judge 
of  his  own  appomtment,  who  is  called  hki  official ;  and  its  jurisdiction  b 
sometimes  in  concurrence  with,  sometimes  in  exclusion  of,  the  Indiop'e  court 
of  the  diocesa  An  appeal,  howerer,  lies  from  this  court  to  that  of  the 
bishop. 

Tbb  Consistory  Court  of  erery  diocesan  bishop  is  hdd  in  their 
several  cathedrals,  ibr  the  trial  of  aH  ecclesiastical  causes  arisii^  within 
their  respectire  dioceses.  The  bishop's  chancellor  or  hb  commissary,  is 
the  judge ;  and  from  Ms  sentence  an  appeal  lies  to  the  archbishop  of  each 
proTmce  respectiTely. 

Thb  Court  of  Arches  is  a  court  of  appeal  belonging  to  the  arefa* 
bishop  of  Canterbury,  and  the  judge  is  called  the  dean  of  (he  aroiies ;  be- 
cause he  anciently  hdd  his  court  in  the  church  of  St  Mary  le  howj  though 
all  the  prindpal  spiritual  courts  are  now  holden  at  doctor's  conunons. 
His  proper  jurisdiction  is  only  over  the  thirteen  peculiar  parishes  befeng- 
ing  to  the  arehbbhop  in  London ;  but  the  office  of  dean  of  the  ordies, 
having  been  for  a  long  time  united  with  thut  of  the  ardibishop*s  principal 
official,  he  now,  in  right  of  the  last  mentioned  office,  (as  does  also  the 
prindpal  offidal  of  the  ardiUshop  of  York,)  receives  and  detemunes  ap- 
peals from  the  sentences  of  all  inferior  ecdesiastieal  courts  within  the  pro- 
vinca  And  from  him  an  appeal  lies  to  the  king  in  chancery,  thsit  is,  to  a 
court  of  delegates  appointed  under  the  king's  great  seal,  as  supreme  bead 
of  the  English  church. 

The  Court  of  Peculiars  is  a  branch  of,  and  annexed  to,  the  court 
of  arches.  It  has  a  jurisdiction  over  all  those  parishes  di^rsed  through 
the  province  of  Canterbury  in  the  midst  of  other  dk>ceses,  which  are  ex- 
empt from  the  ordinary  jurisdktion,  and  subject  to  the  metropolitaa  oolv. 
All  ecdesiastted  causes,  arising  within  these  peculiar  or  exempt  jurisdic- 
tions, are  originally  cognizable  by  this  court,  from  which  an  appeal  ties  to 
the  king  in  chancery. 

The  Prbrooatiye  Court  is  established  for  the  trid  of  all  testamen- 
tary causes,  where  the  deceased  has  left  bona  notahUia  within  two  difler- 
ent  dioceses.  In  which  case  the  probate  of  wills  bebngs  to  the  ardibidiop 
of  the  province,  by  way  of  spedd  prerogative.  And  all  causes  idatii^ 
to  the  wills,  administrations,  or  legades  of  such  persons,  are  originally 
cognizable  in  this  court,  before  a  judge  appointed  by  the  archbishop, 
called  the  judge  of  the  prerogative  court,  from  whom  an  appeal  lies  to 
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the  kmg  in  duuMMry.  The  gnmting  of  letten  of  admiiiisiratioo,  in 
the  event  of  a  person  dying  intestate,  and  the  probates  of  Will,  has 
ever  bek>ng;ed  to  bishops,  not  only  in  England  bat  in  all  countries 
whererer  Christianity  has  been  established  ;  nor  is  there  any  other  court 
in  which  wills  can  be  regnlariy  proved,  except  in  some  particular  boroughs 
where  the  duef  magistrate  may  do  it  by  prescription.  Our  reason  for 
intniiitiiig  this  power  to  bishops  was,  that  whatever  was  given  to  pious  uses 
might  be  £uthfiilly  applied ;  and  those  wills  where  such  charities  are 
given,  are  called  by  the  canonists  privil^ed  wiUs }  for  by  the  canon  law, 
what  would  annul  another  will,  has  no  effect  on  these.  In  former  times 
Ordinaries  had  the  power  of  applying  some  part  of  the  goods  of  a  person 
dying  intestate  to  pious  uses,  especially  if  he  were  a  clergyman  *,  and  by 
the  statute  of  Edward  II.,  *^  the  profiU  of  the  lands  of  idioU,  if  there  be 
any  at  ih»  time  of  their  deaths  remaining,  more  than  was  necessary  for  the 
use  of  them  and  their  families,  shaU  be  ^Kstributed  for  their  soub,  by  the 
advice  of  the  Ordinary." 

The  great  Court  of  Appeal  in  aU  ecclesiastical  causes,  viz. 
the  court  of  deleoatsb  appointed  by  the  king^s  commission  under  his 
great  seal,  and  issuing  out  of  chancery,  to  represent  his  royal  person,  and 
hear  all  appeals  made  to  him  by  virtue  of  95  Henry  YIII.  This  commu- 
sion  is  frequently  filled  with  lords  spiritual  and  temporal,  and  always  with 
judges  of  the  courts  at  Westminster  and  doctors  of  the  civil  law.  But  in 
case  the  king  himsdf  be  a  party  in  any  of  these  suits,  the  appeal  does  not 
then  lie  to  him  in  chancery,  which  would  be  absurd,  but  by  statute  94  Henry 
VIII.  to  all  the  bishops  of  the  realm,  assembled  in  the  upper  house  of 
convocation. 

A  commission  of  review  is  sometimes  granted  in  extraordinary  cases,  to 
revise  the  sentence  of  the  court  of  delegates,  when  it  is  apprehended  they 
have  been  led  into  a  material  error.  But  it  is  not  a  matter  of  right  which 
the  sabject  may  demand,  ex  dehiio  juHkuB^  but  entirdy  a  matter  of  favour, 
and  which  has  been  accordingly  often  denied. 

These  are  now  the  principal  courts  of  ecclesiastical  jurisdiction,  none  of 
which  are  allowed  to  be  courts  of  record. 

Courts  Military. — The  only  court  of  this  nature  known  to,  and 
established  by  the  permanent  laws  of  the  land,  is  the  court  of  chivalry^ 
formerly  held  before  the  lord  high  constable  and  earl  marshall  of  England 
jointly.  The  statute  of  13  Richard  II.  gave  this  court  the  cognizance  of 
contracts  and  other  matters  touching  deeds  of  arms  and  war,  as  well  out  of 
the  realm  as  within  it.  And  from  its  sentences  an  appeal  lies  immediately 
to  the  king  in  person ;  but  is  now  grown  almost  entirely  out  of  use,  on 
account  of  the  feebleness  of  its  jurisdiction,  and  want  of  power  to  enforce 
its  judgments;  as  it  can  neither  fine  nor  imprison,  not  being  a  court  of 
record. 
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Thb  Maritime  Courts,  or  such  as  have  power  and  jurisdietion  to 
determine  all  maritime  iojuriesy  arising  upon  the  seas,  or  in  parts  out  of  the 
reach  of  the  common  law,  are  only  the  court  of  jldmiraiiTT  and  its  courts 
of  appeal.  The  court  of  admiralty  is  held  before  the  lord  high  admiral  of 
England  or  his  deputy,  who  is  called  the  judge  of  the  court  Its  proceed- 
ings are  according  to  the  method  of  the  ci^il  law,  like  those  of  the  ecdesi- 
astical  courts ;  upon  which  account  it  is  usually  held  at  the  same  place  with 
the  superior  ecclesiastical  courts  at  doctors'  commons  in  London.  It  is  not 
a  court  of  record  any  more  than  the  spuitual  courts.  An  appeal  always 
lies  in  ordinary  course  from  the  sentences  of  the  admiralty  judge  to  the 
king  in  chancery.  But  it  is  expressly  declared  hy  statute,  that  upon  ap- 
peal made  to  the  chancery,  the  sentence  definitive  of  the  ddegates  ap- 
pointed by  the  commission  shall  be  final. 

Appeals  from  the  courts  of  vice- admiralty  in  America,  and  our  other 
plantations  and  settlements,  may  be  brought  before  the  courts  of  admiralty 
in  England,  as  being  a  branch  of  the  admiral's  jurisdiction,  though  they 
may  also  be  brought  before  the  king  in  council.  But  in  case  of  prize-ressels 
taken  in  time  of  war,  in  any  part  of  the  world,  and  condemned  in  any 
courts  of  admiralty  or  vice-admiralty  as  lawful  prize,  the  appeal  lies  to 
certain  commissioners  of  appeals,  consisting  diiefly  of  the  privy  ooundl, 
and  not  to  judges  delegates.  The  original  court,  to  which  this  court  is 
permitted  in  England,  is  the  court  of  adnuralty ;  and  the  court  of  appeal 
is  in  effect  the  king's  privy  council^  the  members  of  which  are  in  conse- 
quence of  treaties,  commissioned  under  the  great  seal  for  this  purpose. 

To  the  crown  of  Great  Britain  belongs  the  dominion  of  all  the  narrow 
seas  which  surround  the  island,  by  ancient  and  immemorial  right,  and  of 
which  it  has  kept  possession  in  all  past  times.  Mr  Selden  makes  it  ap- 
pear, that  before  the  invasion  of  Julius  Caesar,  the  aboriginal  inhabitants 
possessed  this  rights  and  after  their  subjugation,  the  Romans  held  it  by  the 
right  of  conquest.  On  the  expulsion  of  the  Romans,  the  Saxon  oooquer- 
ors  claimed,  and  held  the  sovereignty  of  the  surrounding  narrow  seas  ;  and 
king  Edgar,  among  his  royal  titles,  styled  himself  ^^  sovereign  of  the  nar- 
row seas."  The  claim  of  sovereignty  was  continued  by  the  Norman 
conqueror ;  and  under  that  more  rigorous  dynasty,  the  Swedes,  Danes, 
Hanse  Towns,  Dutch,  Zealanders,  &c.,  were  compelled  to  ask  permicsion 
and  to  take  licenses  for  fishing  in  the  British  seas  ;  and  as^  tok^i  of  the 
British  sovereignty,  were  obliged  to  lower  their  top-sails  when  passing  a 
British  ship  of  war,  in  conformity  with  an  ordinance  made  by  kmg  John 
at  Hastings  in  Sussex. 
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In  the  two  preceding  sections,  we  baye  considered  the  several  courts 
whose  jorisdictioa  is  public  and  general ;  and  are  so  contrived  that  some  or 
other  of  them  may  administer  redress  to  every  possible  injury  that  can 
arise  in  the  kingdom  at  large.  There  yet  remains  certain  others,  confined 
to  particular  spots,  or  instituted  only  for  the  redress  of  particular  injuries^ 
and  whose  jurisdiction  is  private  and  special 

These  are,  I.  The  Forest  Courts,  instituted  for  the  government  of 
the  kmg's  forests  in  different  parts  of  the  kingdom,  and  for  the  punishment 
of  aD  injuries  done  to  the  king's  deer  or  venison,  to  the  veri  or:  green- 
sward, and  to  the  covert  in  which  such  deer  are  lodged.  These  are  the 
courts  of  attachments,  of  regard,  of  stvein  mote,  and  of  Justice-seat,  But 
ooce  the  era  of  the  Revolution  in  1688,  the  forest  laws  have  fallen  into 
total  disuse,  to  the  great  advantage  of  the  subject. 

II.  A  second  species  of  private  courts,  is  that  of  commissioners  of  sewers. 
This  is  a  temporary  tribunal,  erected  by  virtue  of  a  commission  und^  the 
great  seal ;  which  formeriy  used  to  be  granted  pro  re  nata,  at  the  pleasure 
of  the  crown  :  but  now  at  the  discretion  and  nomination  of  the  lord  chan^ 
cellor,  lord  treasurer,  and  chief  justices,  pursuant  to  the  statute  23  Henry 
VIII.  Their  jurisdiction  is  to  overlook  the  repairs  of  sea  banks  and 
sea  walk ;  and  the  cleansing  of  rivers,  public  streams,  ditches,  and  oth^* 
conduits,  whereby  any  waters  are  carried  off;  and  is  confined  to  such 
couoty  or  particular  district,  as  the  commission  shall  expressly  name.  The 
conomissioners  are  a  court  of  record,  and  may  fine  and  imprison  for  coiv- 
tempts  ;  and  in  the  execution  of  their  duty,  may  proceed  by  jury  or  upon 
their  own  view,  and  may  take  order  for  the  removal  of  any  annoyances, 
or  for  the  saf^uard  or  conservation  of  the  sewers  within  their  commission, 
either  according  to  the  laws  and  customs  of  Romney-marsh  or  otherwise 
at  their  own  discretion.  They  may  also  assess  such  rates,  or  scots,  upon 
the  owners  of  lands  within  their  district,  as  they  shall  judge  necessary  :  and 
if  aoy  person  refuses  to  pay  them,  the  commissioners  may  levy  the  same  by 
distress  of  his  goods  and  chattels ;  or  they  may,  by  statute  S3  Henry 
VIIL,  sell  his  freehold  lands  in  order  to  pay  such  scots  or  assessments. 
But  their  conduct  is  under  the  control  of  the  court  of  king's  bench, 
which  will  prevent  or  punish  any  illegal  or  tyrannical  proceedings. 
III.  The  court  of  policies  of  assurance,  when  subsisting,  is  erected  in 
pursuance  of  the  statute  43  Elizabeth,  which  enables  the  lot;d  chancellor  to 
grant  yeariy  a  standing  commission  to  the  judge  of  the  admiralty,  the  re- 
<^order  of  London,  two  doctors  of  the  civil  law,  two  common  lawyers,  and 
eight  merchants  ;  any  three  of  which,  one  being  a  civilian  or  a  barrister, 
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are  thereby,  and  by  statute  13  and  14  Char.  II.  empowered  to  determine 
in  a  summary  way,  all  causes  concerning  policies  of  assurance  in  London, 
with  an  appeal  (by  way  of  bill)  to  the  court  of  chancery.  But  the  juris- 
diction being  somewhat  defective,  as  extending  only  to  London^  and  to  no 
other  assurances  but  those  on  merchandise,  and  to  suits  brought  by  the 
insured  only,  and  not  by  the  insurers,  no  such  commission  has  of  late 
years  been  issued ;  but  insurance  causes  are  now  usually  detennined  by  the 
▼erdict  of  a  jury  of  merchants,  and  the  opinion  of  the  judges  in  case  of 
any  legal  doubts ;  whereby  the  decision  is  more  speedy,  satisfactory,  and 
final 

IV.  The  court  of  Marohalsea  and  the  Palace  Court  at  West- 
minster, though  two  distinct  courts,  are  frequently  confounded  together. 
These  courts  have  jurisdiction  to  hold  plea  of  all  manner  of  personal  ac- 
tions whatsocTer,  which  shall  arise  between  any  parties  within  twdve  miles 
of  his  Majesty's  palace  at  Whitehall,  and  are  now  held  once  a-week  in  the 
borough  of  Southwark,  and  a  writ  of  error  lies  from  thence  to  the  <5ourt 
of  king's  bench.  But  if  the  cause  is  of  any  considerable  consequence,  it 
is  usually  removed  on  its  first  commencement,  together  with  the  custody 
of  the  defendant,  either  into  the  king's  bench  or  common  pleas,  by  a  writ 
of  habeas  corpus  cum  causa  ;  but  the  inferior  business  of  the  court  has  of 
late  years  been  much  reduced  by  the  new  courts  of  conscience  erected  in 
the  environs  of  London. 

v.  Another  species  of  private  courts  of  a  limited  though  extensive  jur- 
isdiction, are  those  of  the  principality  of  Wales.  By  several  statutes  of 
Henry  VIII.,  courts-baron,  hundred,  and  the  county  courts  are  establish- 
ed there,  the  same  as  in  England.  A  session  is  also  to  be  held  once  in 
every  year,  in  each  county,  by  judges  appointed  by  the  king,  called  the 
great  sessions  of  the  several  counties  in  Wales ;  in  which  all  pleas  of  real 
and  penonal  actions  shall  be  held,  with  the  same  form  of  process,  and  in  as 
ample  a  manner  as  in  the  court  of  common  pleas  at  Westminster  ;  and 
writs  of  error  shall  lie  from  judgments  therein  (it  being  a  court  of  re(x>rd), 
to  the  court  of  king's  bench  at  Westminster. 

YI.  The  court  of  the  duchy  chamber  of  Lancaster  is  another  special 
jurisdiction,  held  before  the  chancellor  of  that  duchy  or  his  deputy,  con- 
cerning all  matters  of  equity  relating  to  lands  holden  of  the  king  in  right 
of  the  dudiy  of  Lancaster ;  which  is  a  thing  veiy  difierent  from  a  county 
palatine,  (which  has  its  separate  chancery  for  sealing  of  writs  and  the  like,) 
and  comprises  much  territory  which  lies  at  a  vast  distance  from  it,  parti- 
culariy  a  very  large  district  surrounded  by  the  city  of  Westminster.  Tht 
proceedings  in  this  court  are  the  same  as  on  the  equity  side  in  the  courts 
of  exchequer  and  chancery,  so  that  it  seems  not  to  be  a  court  of  record  ; 
and  Indeed  it  has  been  holden  that  these  courts  have  aconcuirent  jurisdic- 
tion with  the  duchy  court,  and  may  take  cognizance  of  the  same  causes. 
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YU.  Tbere  are  a  spedes  of  priyate  courtB  whidi  an  of  a  limited  local 
jarisdietion,  and  haye  at  the  same  time  an  exdnsire  oognizaiioe  of  pleas,  in 
matters  both  of  law  and  equity/ as  those  which  appertain  to  the  counties 
palatine  of  Chester,  Lancaster,  and  Durham,  and  the  royal  franchise  of 
EIj.  In  idl  these,  as  in  the  prindpalit j  of  Wales,  the  king's  ordinary  vrrits, 
istting  undtf  the  great  seal  out  of  chancery,  do  not  run  ;  that  is,  they  are 
of  no  force.  For  originally  aU  Jura  regalia  having  been  granted  to  the 
lords  of  these  counties  palatine,  they  had  of  course  the  sole  administration 
of  justice,  by  theur  own  judges  appointed  by  themselres  and  not  by  the 
crown.  It  would  therefore  be  incongruous  for  the  king  to  send  his  writ 
to  direct  the  judge  of  another  prince's  court  in  what  manner  to  administer 
justice  between  the  suitors.  But  when  Henry  VIII.  abridged  the  privi- 
leges and  franchises  of  these  county  palatines,  it  was  enacted  by  statute  97 
Houy  Ym.  that  aU  writs  and  processes  should  be  made  in  the  king's 
same,  but  should  be  witnessed  in  the  name  of  the  owner  of  the  frandiise. 
Wherefore,  all  writs  whereon  actions  are  founded,  and  which  have  current 
authority  in  the  counties  palatine,  must  be  under  the  seal  of  the  respective 
(ranchiaes ;  the  two  formed  of  whidi  are  now  united  to  the  crown,  and  the 
two  latter  under  the  government  of  thew  several  bishops.  And  the  judges  of 
ao&e  who  sit  therein,  hold  their  seat  by  virtue  of  a  special  commission 
from  the  owners  of  the  several  franchises,  and  under  the  seal  thereof,  and 
not  by  the  usual  commission  under  the  great  seal  of  fiagland.  Hither  al- 
so may  be  referred  the  courts  of  the  cinque  ports^  or  five  most  important 
havens,  as  they  were  fbrmeriy  esteemed  ;  viz.  ]>over.  Sandwich,  Romney, 
Hastings,  and  Hythe,  to  which  Winchelsea  and  Rye  have  been  once  added ; 
which  have  also  similar  franchises  in  many  respects  with  the  counties  pal- 
atine, and  particularly  an  exclusive  jurisdiction  before  the  mayor  and  jurats 
of  the  ports,  within  which  exclusive  jurisdiction  the  king's  writ  does  not 
ran.  A  writ  of  error  lies  from  the  mayor  and  jurats  of  each  port,  to  the 
lord  warden  of  the  cinque  ports  in  his  court  of  Shepway,  and  from  the 
court  of  Shepway  to  the  king's  bench.  And  a  writ  of  error  lies  also  from 
afl  the  other  jurisdicttons  to  the  same  supreme  court  of  judicature,  as  an 
ensign  of  superiority  reserved  by  the  crown  at  the  original  creation  of  the 
franchises.  And  all  prerogative  writs,  such  as  habeas  corpus^  prohibition, 
certiorari^  and  mandamus^  may  issue  for  the  same  reason  to  all  these  ex- 
empt jurisdictions  ;  because  the  privflege,  that  the  kmg's  writ  runs  not^ 
most  be  intended  between  party  and  party,  for  there  can  be  no  such  privi- 
lege against  the  king. 

VIII.  The  Stannary  Courts  m  Devonshire  and  Cornwall  for  the  ad- 
mmktration  of  justice  among  the  turners,  are  also  courts  of  record,  but  of 
the  same  private  and  exdusive  nature.  They  are  held  before  the  lord 
Warden  and  his  substitutes,  in  virtue  of  a  privilege  granted  to  the  workers 
in  the  tin  mines  there,  to  sue  and  be  sued  only  in  their  own  courts,  that 
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they  may  not  be  drawn  (rom  their  businesB,  wbidi  is  highly  profitable  to 
the  public,  by  attending  their  lawsuits  m  other  courts.  What  relates  to 
our  present  purpose  is  only  this,  that  all  tinners  and  labourers,  in  and  about 
the  stannaries,  shall,  during  the  time  of  their  working  therein  bona  Jide^ 
be  privileged  from  suits  of  other  courts,  and  be  only  impleaded  in  the  Stan- 
nary court  in  all  matters,  excepting  pleas  of  land,  life,  and  member.  No 
writ  of  error  lies  here  to  any  court  in  Westminster  halL  But  an  appeal 
lies  here  from  the  steward  of  the  courts  to  the  under  warden,  and  from  bim 
to  the  lord  warden,  and  thence  to  the  privy  council  of  the  prince  of  Wades, 
as  duke  of  Cornwall,  when  he  hath  had  livery  or  investiture  of  the  same. 
And  from  thence  the  appeal  lies  to  the  king  himself  in  the  last  resort. 

IX.  Theseveralcourts  of  justice  within  thecity  of  London,  and  other  cities, 
boroughs,  and  corporations  throughout  the  kingdom,  held  by  prescription, 
charter^  or  act  of  parliament,  are  also  of  the  same  private  and  limited 
species.  It  would  exceed  the  limits  of  this  work  to  enter  into  a  particular 
detail  of  these,  and  to  examine  into  the  nature  and  extent  of  their  several 
jurisdictions. 

But  there  is  one  species  of  courts  constituted  by  act  of  parliament  in  the 
city  of  London,  and  other  trading  and  populous  districts,  which  differs  so 
much  in  its  proceedings  from  the  course  of  the  common  law,  that  it  de- 
serves a  more  particular  consideration.  We  mean  the  Courts  of  Re- 
quests, or  courts  of  conscience,  for  the  recovery  of  small  debts.  In  these 
courts,  two  aldermen  and  four  commoners  sit  twice  a  week,  to  hear  all 
causes  of  debt  not  exceeding  the  value  of  forty  shillings  ;  which  they  ex- 
amine in  a  summary  way,  by  the  oath  of  the  parties,  or  other  witnesses 
and  make  such  ord^  therein,  as  is  consonant  to  equity  and  good  conscience. 
The  time  and  expense  of  obtaining  this  summary  redress,  are  very  incon- 
siderable, which  make  it  a  great  benefit  to  trade ;  and  in  consequence, 
several  trading  towns,  and  other  districts,  have  obtained  acts  of  parliament 
ibr  establishing  courts  of  conscience  upon  nearly  the  same  plan  as  that  in 
the  city  of  London. 

X.  There  is  yet  another  species  of  private  courts,  which  must  not  be 
omitted  in  this  notice,  viz.  the  chancellor's  courts  in  the  two  universities  of 
Oxford  and  Cambridge ;  which  two  learned  bodies  enjoy  the  sole  jurisdic- 
tion, in  exdusion  of  the  king's  courts,  over  all  civil  actions  and  suits 
whatsoever  when  a  scholar  or  privileged  person  is  one  of  the  parties, 
excepting  in  such  cases  where  the  right  of  freehold  is  concerned.  So  far 
as  the  privilege  relates  to  civil  causes,  it  is  exercised  at  Oxford  in  the 
chancellor's  court ;  the  judge  of  which  is  the  vice-chancellor,  his  deputy, 
or  assessor ;  from  whose  sentence  an  appeal  lies  to  delegates  appointed  by 
the  Congregation ;  from  thence  to  other  delegates  of  the  house  of  Con- 
vocation, and  if  they  all  three  concur  in  the  same  sentence,  it  is  final  ;  at 
least  by  the  statutes  of  the  university,  according  to  the  rule  of  the  civil 
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law.  But  if  tfaere  be  any  discoidance  or  rariatioii  In  any  of  the  three 
sBQteiices,  an  appeal  liei  in  the  last  resort,  to  judges  delegates  appointed 
bj  the  crown,  under  the  great  seal  in  chancery. 

DocTOBS  Commons — This  college  of  civilians  is  estaUished  for  the 
siody  of  the  civil  law,  in  which,  courts  are  kept  for  the  trial  of  civil  and 
ecclesiastical  canses,  under  the  archbishop  of  Canterbury  and  the  bishop 
of  London,  as  in  the  court  of  arches  and  the  prerogative  court  There 
are  also  offices  in  which  wills  are  deposited  and  searched,  and  a  court  of 
faculties  and  dispensations.  The  name  of  commons  is  given  to  this  college, 
from  the  drcomstance  of  the  civilians  commoning  together  as  in  other 
GollegesL  This  edifice  is  situated  in  Great  Knight  Rider  Street,  near  the 
eoDege  of  anns,  on  the  south  side  of  St  Paul's  Cathedral  The  old  build- 
ing which  stood  in  this  place  was  purchased  for  the  residence  of  the  ci- 
vifians  and  canonists,  by  Henry  Harvey,  doctor  of  the  civil  and  canon  law, 
and  dean  of  the  arches.  But  this  edifice  being  destroyed  by  the  general 
devastation  in  1666,  they  removed  to  Easter  House,  in  the  Strand,  where 
the  dvjlians  had  their  chambers  and  offices,  and  their  courts  were  held  in 
the  halL  But  some  years  after,  the  commons  being  rebuilt  in  a  more 
convenient  and  dbgant  manner  than  before,  the  civilians  returned  thither. 
The  causes  of  which  the  dvil  or  ecclesiastical  law  do,  or  may,  take  cog- 
DBsnce,  are,  Uasphemy,  apostasy,  heresy,  ordinations,  institutions  to 
benefices,  cdebration  of  divine  service,  matrimony,  divorces,  bastardy, 
tidies,  oblations,  obventions,  mortuaries,  diUpidations,  reparations  of 
chniches,  probates  of  wiDs,  administrations,  simony,  incest,  fornication, 
adultery,  pensions,  procuratrons,  commutation  of  penance,  right  of  pews, 
and  others  of  the  same  kind.  Those  who  practise  in  these  courts  are 
divided  into  two  dasaes,  advocates  and  proctors.  The  advocates  are  such 
as  have  taken  the  degree  of  doctor  of  civil  law,  and  are  retained  as  coun- 
seflors  and  pleaders.  These  must  first,  upon  their  petition  to  the  arch- 
Udiop,  ohtain  his  fiat,  and  thus  they  are  admitted  by  the  judge  to  practise. 
The  following  is  their  mode  of  admission :  Two  senior  advocates  in  theur 
scaikt  robes,  with  the  mace  carried  before  them,  conduct  the  doctor  up 
the  court  with  diree  reverences,  and  present  him  with  a  short  Latin  speech, 
together  with  the  archbishop's  rescript  Then,  havmg  taken  the  oaths, 
the  judge  admits  him,  and  assigns  him  a  place  or  seat  in  the  court,  whkh 
he  IS  always  to  keep  when  he  pleads.  Both  the  judge  and  advocate,  if  of 
Oxford,  wear  in  court  scariet  robes,  and  hoods  lined  with  taffeta ;  but  if 
of  Cambridge,  white  minever,  and  round  black  velvet  caps.  The  proctors 
or  procurators  exhibit  thehr  proxies  for  their  clients,  and  make  themselves 
parties  for  them,  and  draw  and  give  pleas,  or  libels  and  allegations  in  their 
bdialf^  produce  witnesaes,  prepare  causes  for  sentence,  and  attend  the  ad- 
Tocates  with  the  proceedings.  These  are  also  admitted  by  the  archbishop's 
fiat,  and  introduced  by  two  senior  proctors.     They  wear  black  robes  and 

Y 
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hoods,  lined  with  fur.  The  terms  for  the  pleading  and  ending  of  caoseg 
in  the  dril  courts,  are  but  slightly  different  from  the  term  times  of  the 
common  law.  The  order  as  to  the  time  of  the  sitting  of  the  serend 
courts,  is  as  follows.  The  court  of  arches  having  the  pre-eminence,  site 
first  in  the  morning,  the  court  of  admiralty  sits  in  the  afternoon  in  the 
same  day,  and  the  prerogative  court  also  sits  in  the  afternoon. 

Inboltekt  Debtors^  Court.— The  defective  state  of  the  law  re- 
specting the  issuing  of  mesne  process^  and  the  frequency  of  insolvent  acts, 
rendered  some  such  court  as  this  necessary.  It  was  established  about  the 
year  1814,  as  an  experiment  for  five  yean,  being  chiefly  founded  on  the 
ceseio  bonorum  principle  of  the  law  of  Scotland ;  a  debtor  is  entitled  to 
petition  for  his  discharge  out  of  prison,  after  an  imprisonment  of  three 
months,  on  condition  of  surrendering  aU  his  effects  for  the  use  of  his  ere- 
ditors.  This  discharge,  if  it  should  not  be  conditional,  on  the  ground  of 
extravagance,  or  fraud  having  been  committed  by  the  debtor,  release§  the 
person ;  but  any  property  that  can  be  traced  to  him,  although  it  maj 
have  been  subsequently  acquired,  is  liable  for  the  payment  of  his  dd)tg ; 
the  person  is  for  ever  released,  but  property  never,  so  long  as  any  debts 
remain  unsatisfied,  where  there  is  an  unconditional  discharge. 

The  acts  constituting  the  insolvent  d^ton'  court,  contain  the  regula- 
tions for  its  guidance,  and  appoint  a  commisnoner  to  carry  them  into 
effect.  The  construction  to  be  put  upon  these  laws  is  left  to  his  sole  dis- 
cretion ;  there  is  no  intervention  of  a  jury  ;  and  tiius  the  court  psrtakes 
of  the  mingled  pnnciples  of  law  and  equity,  having  specific  regulations  to 
enforce,  at  the  same  time  possessing  a  large  discretionary  power. 

How  far  the  principle  of  releasing  the  person,  and  fixing  the  property 
of  a  debtor,  have  answered  the  expectations  of  the  supporlen  of  this  change 
in  the  practice  of  the  common  law,  we  shall  not  pretend  to  decide,  in  aa 
impartial  matter-of-fact  work  like  the  present;  but  to  assist  in  othen 
coming  to  a  conclusion,  on  what  so  materially  affects  credit  and  the  io- 
terests  of  trade  in  general,  the  following  facts  may  not  be  unacoeptal^ ; 
they  are  drawn  from  the  Commons'  report  on  the  subject,  whidi  the  honse 
ordered  to  be  printed  a  very  short  time  aflter  the  constitution  of  the  court. 
Feb.  1st,  1816,  there  had  been  presented  7,609  insolvent  debtors*  peti- 
tions ;  of  these  1,419  were  withdrawn  in  consequence  of  the  54  Geo.  III., 
so  that  6,090  petitions  remained  ;  of  that  number  5,511  had  been  heard, 
determined,  and  discharges  ordered.  There  were  166  petitions  remanded, 
and  393  not  finally  determined,  which  made  up  the  6,090  petitions. 

The  amount  of  debts  in  the  schedule  vrithdrawn,  fvas  .  £1,188»171 

Ditto  ofthe  petitions  remanded 280,699 

Total  groM  amount  of  the  sehedule  of  aU  the  petiliciw  piesented        •  bJBOdJBni 

On  the  other  side  of  the  statement  we  find,  that  assigning  of  the  effects  of 
500,  out  of  the  5,511  debtors,  had  been  appointed  :  and  that  the  assignees, 
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in  fifieen  of  tbese  cans,  had  made  returna  to  tbe  eourt.  The  gross  amount 
of  thenrietuns  was  £l,499,  4«. 

Aoooidingp  to  retona  made  in  the  bouse  of  commone,  founded  on  the 
above,  and  aubaequent  returna  to  March,  1817,  there  had  been  about  nine 
tbonsand  penona  liberated,  whoae  debta  amounted  to  nearly  nine  miUiona ; 
and  ibe  average  dividend  resulting  from  the  property  giren  up  to  the  cr&- 
diton,  was  a  quarter  of  a  forthmg,  and  half  a  farthing  in  the  pound ! 
Mr  Aidennan  Waithman,  arguing  from  ^hat  had  paased,  declared,  that  by 
tbe  tinie  thia  act  expired,  there  would  be  liberated  14,000  persons,  and 
fifieenmiDions  of  debts.  In  the  course  of  the  examinations  which  took 
piaoe  before  the  house  of  commons,  the  imperfect  state  of  the  laws  affect* 
ing  debtor  and  creditor  was  made  still  more  manifest,  as  will  appear  from 
tbe  following  singular  document,  extracted  from  the  evidence  of  Mr  Clark, 
at  tbat  tine  deric  of  the  insolvent  debtors'  court,  ^^  showing  how  a  debtor 
nay  banss  a  creditor,"  and  sold  among  the  prisoners  at  sixpence,  each. 

"When  arrested  and  heU  to  bail,  and  after  being  aenred  with  a  dedara- 
tioii,yoa  may  plead  a  general  isaue,  which  bringa  you  to  trial  aooner 
tban  any  plea  that  you  can  put  in ;  but  if  you  want  to  vex  your  plaintiff, 
pat  ID  a  special  plea ;  and  if  m  cuatody,  get  your  attorney  to  plead  in 
jooroame,  whkh  will  cost  you  £l.  Is.  and  your  plaintiff  £l,  10/.  aa 
expeom.  If  you  do  not  mean  to  try  the  cauae,  you  have  no  occasion  to 
do  10  tiD  your  plaintiff  geta  judgment  againat  you ;  he  must,  in  the  term 
liter  yon  put  in  a  apecial  plea,  aend  in  what  ia  termed  the  paper  book, 
vbidi  yon  must  return  with  7s.  6^.,  otherwiae  yon  will  not  put  him  to 
inif  tbe  expenaea.  When  he  proceeda  and  baa  received  a  final  judgment 
agaut  you,  get  your  attorney  to  aearch  the  office  appointed  for  that  pur- 
poae  in  the  temple,  and  when  he  finds  that  judgment  is  actually  aigned,  he 
mut  give  notice  to  the  plaintiff'a  attorney,  to  attond  the  master  to  tax  hia 
Qnte,  at  which  time  your  attorney  must  have  a  writ  of  error  ready,  and  give 
it  to  tbe  plaintiff's  attorney  before  the  master,  which  puts  him  to  a  very 
ff^  eipense,  aa  he  will  have  the  same  charges  to  go  over  again.  The 
^  of  eRor  will  coat  you  £4,  4#. ;  if  you  want  to  be  farther  troublesome 
^  your  plaintiff,  make  your  writ  of  error  returnable  in  parliament,  wluch 
coiteyoii£8,  8#.  and  your  plaintiff  £l00.  Should  he  have  courage  to 
ibikm  you  through  all  your  proceedings,  then  file  a  bill  in  the  exchequer, 
wlucb  win  cost  him  five  or  six  pounds  more,  and  if  he  answers  it,  it  will 
OMt  bim  £80  more ;  alter  this  you  may  file  a  bill  in  chancery,  wluch 
^foatafaout£lO,  and  if  he  does  not  answer  this  bill,  you  will  get  an 
■iJQiictioD,  and  at  the  same  time  an  attachment  from  the  court  against 
bi,  and  may  take  his  body  for  contempt  of  court  in  not  answering  your 
tebiQ;  you  may  file  your  bill  in  the  court  of  chancery  instead  of  the 
^cbeqoer,  only  the  latter  costs  you  the  least.  If  you  are  at  any  time 
^rved  with  a  copy  of  a  writ,  take  no  fjuther  notice  of  it  than  by  keeping 
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it:  when  you  are  declared  against,  do  not  USL  to  put  in  a  special  plea 
immediately,  and  most  likely  you  will  hear  no  more  of  the  businen,  as 
your  plaintiff  will  probably  not  like  to  incur  any  further  expense,  after 
having  been  at  so  much." 

DEFENDANTS  COSTS.  PLAINTIFF'S  COSTS. 


Common  Plea,     .       .       .£086 

Answer  to  epedal  plea. 

£30 

0 

0 

Spedal  do.                      .       .110 

Do.    to  writ  of  error, 

100 

0 

0 

Paperbook,          .       .       .        0    7    6 

Do.    to  biU  in  ezchequer, 

84 

0 

0 

Writ  of  error,                  .        .440 

Do.    do.      in  chancery, 

100 

0 

0 

Do.  ntumable  in  parliament,    8    8   0 

Filing  bOl  In  exchequer,                6    6    0 

Do.  in  chancery,    .               .  10    0    0 

£30  10    0  £314   0  0 

Thus  debtors  have  the  legal  means  of  harassing  their  crediton,  without 
putting  tbemselTes  to  a  tenth  part  of  the  expenses  to  which  they  subject 
the  plaintiff,  whose  property  they  have  previously  run  through  or 
squandered ! 

Manner  of  making  a  Judge. — The  judges  must  be  seleeted  from 
the  sergeants  at  law,  and  the  manner  in  which  they  are  created  merits 
notice.  The  lord  chancellor,  having  taken  his  seat  in  the  court  where 
the  vacancy  is  to  be  filled  up,  bringing  with  him  the  letters  patent  of 
creation,  causes  the  sergeant  elect  to  be  introduced,  to  whom  in  open 
court  his  lordship  notifies  the  king's  pleasure,  and  afterwards  directs  the 
patent  to  be  publicly  read.  When  this  has  been  done,  the  master  of  the 
ioHs  reads  to  the  new  judge  the  oath  he  is  to  take,  which  states,  that  he 
shaH  mdifferently  administer  justice  to  all  men,  as  well  foes  as  friends,  that 
shall  have  any  suit  or  plea  before  him  ;  and  this  he  shall  not  forbear  to  do, 
though  the  king  by  his  letters,  or  by  express  word  of  mouth,  should  com- 
mand the  contrary  ;  and  that  from  time  to  tfane  he  shall  not  receive  aoy 
fee  or  pension,  or  living  of  any  man,  but  of  the  king  only ;  nor  any  gift, 
reward,  or  bribe,  of  any  man  having  suit  or  plea  before  him,  saving  meat 
and  drink,  which  shall  be  of  no  great  value.  The  oath  having  been  ad- 
ministered, the  lord  chancellor  delivers  to  the  new  judge  the  letters  patent 
of  his  creation  ;  and  the  brd  chief  justice  of  the  court  assigns  to  him  a 
place  on  the  bench,  where  he  is  then  placed,  and  which  he  is  enjoined  to 
keep. 

Inns  qf  GouRT.-~It  may  not  be  improper  to  notice  the  institutions 
in  which  the  professors  of  the  law  are  supposed  to  be  bred ;  but  they  are 
now  only  nominally  what  they  were  formerly  in  reality.  Instead  of  any 
public  *^  moots,"  exerdses  and  duties,  to  be  observed  by  students  pre- 
viously to  their  being  privileged  to  be  cafled  to  the  bar,  they  have  now 
only  to  eat  a  certain  number  of  dinners,  during  the  terms  of  three  or  five 
years,  in  one  of  the  Inns  of  Court,  the  expense  of  which,  together  with  a 
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qneia  of  fine,  amounts  to  about  £I30.  After  haTing  undflrgone  this 
probationary  requisite,  the  students  are  qualified  for  admission  to  the  bar, 
if  they  can  persuade  members  of  the  society  to  move  that  they  be  called, 
erea  thongh  the  party  so  recommended  had  never  once  seen  a  law  book* 
There  is  seldom  any  Hbjection  to  the  call ;  it  is  not  however  always  a 
matter  of  course.  The  celebrated  Horne  Tookb,  who  studied  for  the 
pulpit,  the  parliament,  and  the  bar,  found  himself  baffled  in  each  of  those 
punoits ;  the  motion  that  he  be  called  to  the  bar,  after  he  had  regularly 
gone  his  terms,  was  negatived  by  a  majority  of  one  /  But  although  much 
pleasantry  has  been  occasioned  by  the  practice  of  thus  eating  the  way  to 
the  bar,  it  must  not  be  presumed  that  no  preparatory  study  is  pursued. 
Public  courses  of  study  were  found  inefficacious,  and  were  abandoned; 
but  all  those  who  have  risen  to  celebrity  as  lawyers,  laid  the  foundation 
of  their  greatness  by  sheer  hard  study.  The  young  men  not  only  apply 
themselves  U>  courses  of  law  reading,  but  come  mto  the  practice  of  the 
laws,  and  the  application  of  their  own  researches,  by  being  articled  as 
papih  to  leading  special  pleaders,  counsel,  &c  Two  or  three  hundred 
goineas  are  frequently  paid  for  permission  to  study  in  the  office  of  a  spe- 
cial pleader,  or  barrister  of  high  consideration  and  great  practice.  The  study 
of  the  law  is  a  certain  road  to  greatness  in  the  state.  The  method  which 
lawyers  are  obliged  to  pursue  in  all  their  studies  and  pleadings,  gives 
tb^  advantages  in  public  speaking  both  in  parliament  and  at  the  bar, 
over  every  body  else ;  hence  may  be  traced  the  amazing  success  and  cde- 
brilj  that  often  attends  them  in  life,  humble  individuals  rising  to  be  the 
first  hw  officers  and  ministers  of  the  crown. 

As  a  member  of  the  law  is  obliged  to  belong  to  an  Inn  of  court,  and  as 
the  students  and  practitioners  generally  reside  in  chambers  in  some  of  the 
ions,  those  courts  have  become  famous  for  the  production  of  menof  leam- 
iog.  The  Inns  of  court  are  governed  by  masters,  principals,  benchers, 
stewards,  &c.  They  have  not  any  judicial  authority  over  their  members. 
For  b'ghter  offences,  persons  are  only  excluded,  or  not  allowed  to  eat  at 
tbe  common  table  with  the  rest ;  and  for  greater,  they  lose  their  chambers  ; 
and  when  once  expelled  from  one  society,  they  are  never  received  by  any 
of  tbe  rest  As  the  societies  are  not  incorporated,  they  have  neither  lands 
nor  reyenues,  nor  any  thing  for  defraying  the  charges  of  the  house,  but 
what  is  paid  for  admissions,  and  other  dues  for  the  chambers.  The 
members  may  be  divided  into  benchers,  outer  barristers,  inner  barristers, 
lod  students.  The  benchers  are  the  seniors  who  have  the  government 
of  tbe  whole  house  ;  and  out  of  these  is  annually  chosen  a  treasurer,  who 
RcetTes,  disburses,  and  accounts  for  all  the  money  belonging  to  the  housa 

The  Temple. — ^There  are  four  principal  inns  of  court,  the  Inner  and 
Middle  Temples,  Lincoln's  Inn,  and  Gray's  Inn.  The  Temple  is  so 
called,  because  it  was  anciently  the  dwelling-house  of  the  Knights  Tern- 
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plan.  AC  the  suppresaioii  of  that  order,  it  was  purchased  by  Ihe  profea- 
eon  of  the  common  law,  and  conrerted  into  Inns.  They  are  called  tLe 
Inner  and  Middle  Temple,  m  relation  to  Eskx  house,  which  also  belonged 
to  the  Templars,  and  is  called  the  Outer  Temple,  because  situated  withont 
Temple  Bar.  The  king's  treasure  was  kept  in  the  Middle  Temple,  during 
the  time  of  the  Templars.  The  master  of  the  Temple  was  the  chief  offi- 
cer, and  was  summoned  to  pariiameni  m  the  47,  Henry  III.,  and  from  bim 
the  chief  master  of  the  Temple  church  is  called  ^^  the  Master  of  the 
Temple." 

Thb  Inner  Temple  is  situated  in  the  east  of  Middle  Temj^gate, 
and  has  a  cloister,  a  lai^  garden,  and  spacious  walks.  The  society 
consists  of  benchers,  barristers,  and  students;  the  former  of  whom,  as 
goremon  at  commons,  have  theur  table  at  the  upper  end  of  the  hall,  and 
the  barristers  and  students  in  the  middle. 

The  Middle  Temple  is  joined  to  the  Inner  Temple  on  the  west, 
and  is  thus  denominated  in  consequence  of  its  having  been  the  middle  or 
central  part  of  the  andent  Temple  or  priory  of  Knights  Templan. 

LiNOOLN^s  Inn  is  situated  on  the  west  side  of  Chancery  Lane,  where 
the  houses  of  the  bishop  of  Chester  and  the  Black  Friars  formeily  stood ; 
the  latter  was  erected  about  the  year  1999^  and  the  former  about  1SS6 ; 
but  both  of  them  fallmg  into  the  possession  of  Henry  Laeey^  eari  of  Lin- 
coln, he  built  in  theu*  place  a  stately  mansion  for  his  city  residence.  I( 
afterwards  reverted  to  the  bishopric  of  Chichester,  and  was  demised  bj 
Robert  Sherboum,  bishop  of  that  see,  to  Mr  William  Selliard,  a  student, 
for  a  term  of  years  ;  after  the  expiration  of  which,  Dr  Richard  Sampson, 
his  successor,  in  the  year  1536,  passed  the  inheritance  thereof  to  the  said 
Selliard  and  Eustace  hu  brother  ;  and  the  latter,  in  157  9,  conveyed  the 
house  and  gardens  in  feu  to  Richard  KingsmiU  and  therest  of  thebencbers. 

Qrat*s  Inn  lies  on  the  north  side  of  Holbom,  near  the  bars,  and  is  so 
called  in  consequence  of  having  been  formerly  the  residence  of  the  ancient 
and  noble  famUy  of  Gray  of  Wilton,  who  demised  it  in  the  reign  of  Edward 
III.  to  several  students  of  the  law.  It  is,  like  the  other  inns  of  court, 
inhabited  by  barristers  and  students  of  the  law,  and  also  by  many  gentle- 
men of  independent  fortune,  who  may  choose  it  as  an  agreeable  retire- 
ment, or  for  the  pleasure  of  the  walks.  The  chief  ornament  of  this  inn 
is  its  spacious  garden,  which  is  open  to  the  well-dressed  part  of  Uie 
public  every  day. 

Besides  these  principal  inns  of  court,  there  are  two  Serjeants'  Inn8» 
the  one  m  Fleet  Street,  and  the  other  in  Chancery  Lane. 

The  Inns  of  Chancery  were  probably  so  called  because  they  were 
anciently  inhabited  by  such  clerks  as  chiefly  studied  the  forming  of  writs, 
which  regularly  belonged  to  the  'Cursitors,  who  are  officers  of  diancery. 
The  first  of  these  is  Tbavie's  Inn,  begun  in  the  reign  of  Edward  III., 
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god  naee  purchased  by  ihe  society  of  Linooln's  Iim ;  Clemeot's  Inn ; 
CMoid's  Inn,  Ibnnerly  the  dweDin^lionae  of  lord  GlifTord  ;  Staple  Inn, 
bdon^g  to  the  merchants  of  the  staple ;  Lion's  Inn,  anciently  a  com- 
mon inn  with  the  agn  of  the  lion ;  Fumind's  Inn,  now  handsomely 
lebaflt,  and  Barnard's  Inn.  These  were  considered  as  only  preparatory 
schools  for  younger  students ;  and  many  were  entered  here  before  they 
were  admitted  into  the  inns  of  court  They  are  now  chiefly  occupied  by 
attoiiieys  and  scdicilors.  They  belong,  however^  to  some  of  the  inns  of 
court,  who  Ibnnerly  sent  barristers  annually  to  read  to  them.* 
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Hayimq  before  ghren  a  brief  sketch  of  the  different  Courts  of  Law  in 
EDgiaod,  it  will  be  proper  to  take  a  succinct  view  of  the  method  of  pro- 
ceeding therein,  both  in  civil  actions  and  criminal  cases.  The  following 
obterrations  will  be  restncted  to  the  forms  obsenred  in  the  courts  of  gener- 
al jurisdiction  ;  for  if  there  be  any  peculiarities  in  conducting  the  business 
io  the  inferior  courts,  they  being  of  a  local  nature,  are  consequently  of 
little  interest  or  importance  to  the  public  But  m  general  triahi  are  con- 
ducted nrach  the  same  in  the  lower  courts  as  before  the  superior  tribunals. 
Aod  we  shall  here  give  some  observations  on, 

1.  Trials  in  CivH  Actions. — II.  Courts  of  Equity.— III.  Punishments. 
—I?.  Honffeide. — Y.  Courts  of  Criminal  Jurisdiction. — ^YI.  Proceedings 
in  Criminal  cases. 

1.  Trials  in  civil  actions. — The  commencement  of  a  civil  suit  is 
tlie  original  writ.  When  a  person  has  received  an  injury,  and  is  deter- 
mined on  seeking  the  remedy  provided  by  law,  he  sues  out  from  the  court 
of  ehanoery  an  original^  or  the  writ,  which  is  applicable  to  his  particular 
e»e.  This  is  directed  to  the  sheriff,  requiring  hmi  to  command  the  of- 
fender to  do  justice  to  the  party  complaining,  or  to  appear  in  court  to 
answer  the  accusation  against  him.  The  sheriff  is  bound  to  make  a  re- 
<kni  of  th^  writ,  and  this  should  be  done  on  the  following  term :  but  as  the 
Isw  allows  the  defendant  three  dayt^  grace  for  his  appearance,  the  court 
does  not  usually  sit  for  despatch  of  bufliness  till  the  fiurih  or  appearance 
day.  The  means  of  compelling  the  defendant  to  appear  in  court  is  called 
iheprocer^,  of  which  the  primaiy  step  is  by  giving  the  party  notice,  by 
mmoiu  to  obey  the  original  writ  If  the  defendant  disobey  this  warning, 
afORe  is  iasued  out,  or  writ  of  attachment,  .so  called  from  the  words  of  the 

*  BlBckstone,  Cwrtsnoe,  Leigh's  Pktare  of  London. 
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writ^  ^^pone  per  vadium  ei  salvos  plegios** — ^^  pnt  by  gage  and  safe 
pledges,  A.  B.,  the  defendant, &c.'* — If  he  neglect  to  appear  after  at- 
tachment^ he  it  farther  compelled  by  writ  of  distringas,  commanding  the 
sheriff  to  distnun  the  defendant  of  his  goods  if  he  do  not  appear.  And 
if  he  have  no  goods,  then  a  writ  of  capias  is  issued,  empoifering  the 
sheriff  to  take  the  defendant's  body  and  bring  him  into  court,  on  the  daj 
of  the  return  to  answer  the  plaintiff's  plea.  If  after  repeated  writs  of  ca- 
pias and  proclamation  made,  the  defendant  do  not  appear  and  cannot  be 
found,  an  outlawry  takes  place.  Such  outlawry  is  putting  the  man  oat  of 
the  protection  of  the  law,  and  is  attended  by  a  forfeiture  of  aU  his  goods 
and  chattels  to  the  kmg.  But  the  common  practice  is  to  issue  the  writ  of 
capias  in  the  first  instance  ;  and  the  dieriff  can  only  serre  the  defendant 
with  a  copy  of  the  writ,  and  a  written  notice  to  appear  by  his  attonej  in 
court  to  defend  the  action.  But  if  the  plaintiff  make  affidavit,  that  the 
cause  of  action  amounts  to  £lO  and  upwards,  then  he  may  arrest  the  de- 
fendant An  arrest  must  be  by  corporeal  seizing  or  touching  the  de- 
fendant's body  ',  but  the  bailiff  cannot  enter  his  house  by  riolence,  but  must 
watch  his  opportunity  to  take  him.  When  the  defendant  is  regulariy  ar- 
rested, he  must  either  go  to  prison  or  safe  custody,  or  put  in  special  bail 
to  the  sheriff  as  security  for  his  appearance.  This  appearance  is  effected 
by  putting  in  bail  to  the  action.  These  bails,  who  must  be  at  least  two  in 
number,  must  enter  into  a  recognizance  in  a  sum  equal,  or  sometimes 
double,  to  that  to  which  the  plaintiff  has  sworn  :  whereby  they  undertake, 
that  if  the  defendant  be  condemned  in  the  action,  he  shall  pay  the  costs  and 
condemnation  or  render  himself  a  prisoner,  or  that  they  will  pay  it  for  him. 
Such  then  is  the  process  or  mode  which  the  law  appoints  for  bringing  the 
defendant  into  court,  to  try  the  suit  and  abide  the  issue. 

After  the  process  follows  the  pleadings  ;  that  is,  the  plamtiff  states  a  de- 
claration of  his  case,  to  which  the  defendant  must  in  a  reasonable  time 
make  his  defence  or  put  in  a  plea,  otherwiae  the  plaintiff  will  at  once  re- 
cover judgment  by  default,  unless  he  and  the  plaintiff  can  agree  to  make 
up  the  matter. 

Pleas  are  of  two  sorts ;  dilatory  pleas,  and  pleas  to  the  action. 

The  fourth  stage  of  the  action  is  the  issue,  which  is  the  end  of  aD  the 
proceedings ;  and  is  either  on  a  matter  of  law  or  matter  of  fact.  The 
former  is  called  a  demurrer;  which  confesses  the  facts  to  be  true,  but  de- 
nies that  any  injury  is  thereby  done  to  the  plaintiff.  The  latter,  or  an 
issue  otfacty  is  when  the  fiact  only  is  disputed.  When  he  who  denies  the 
-  £act  has  tendered  the  issue,  both  parties  are  said  to  join  issue,  having 
agreed  to  rest  the  fate  of  the  cause  upon  the  decision  of  a  jury  of  the 
country  ;  and  this  brings  us  to  the  trial  in  open  court 

A  trials  then,  or  probation,  is  the  mode  which  the  law  of  the  kmd  has 
settled  for  a  criterion  of  truth  and  Dalsehood. 
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In  mil  eates  the  law  acknowledges  aeven  special  trials;  vis.  1  byre- 
cord  ;  %,  hj  inspection  ;  3.  by  certificate;  4.  by  witnesses ;  5.  by  wager  of 
battel ;  6.  by  wager  of  law  ;  and  7.  by  jury. 

1.  A  tml  by  record^  Is  when  a  matter  of  record  is  pleaded  in  any  ae- 
(ioD;  and  the  defendant  pleads  that  there  is  no  such  record  existing. 
Upon  this,  issue  is  joined,  and  the  plaintiff  is  allowed  time  to  produce 
the  said  rec^nd,  and  on  his  failure  tlie  defendant  shall  have  judgment  to 
leoorer.  The  cases  usually  tried  by  record  are  titles  of  nobility.  Thus, 
irhether  such  a  one  be  eari  or  no  eari,  whether  baron  or  no  baron,  sliall 
be  tried  by  the  Idng^s  patent  only,  which  is  matter  of  record. 

%,  Trial  by  inspection^  is  when  the  point  or  issue  is  the  object  of  sense  ; 
fo  tiiat  the  judges  upon  the  testimony  of  their  own  senses  may  decide  the 
quotion;  as  in  cases  of  nonage,  idiotism,  and  the  like.  So  also  the 
iaoe  respecting  any  circumstance  relative  to  a  particular  day  past,  may  be 
tried  by  inspection  of  the  almanac  by  the  court  Thus,  an  appeal  upon  a 
writ  of  error  was  once  made  from  an  inferior  court,  at  Lynn  Regis,  assign- 
ing the  error  to  be,  that  the  judgment  was  given  on  a  Sunday:  it  appear- 
ing to  have  been  the  S6th  February,  in  tlie  S6th  year  of  the  reign  of 
queen  Elizabeth.  Upon  hispecting  the  ahnanacs  of  that  year  the  fact  was 
firand  to  be  so  ;  and  the  judgment  was  reversed  accordingly. 

3.  The  trial  by  certificate  is  allowed  in  such  cases  when  the  evidence  of 
tbe  person  certifying  is  the  only  proper  criterion  of  the  point  in  dispute. 
At  if  A.  B.  asserts  that  he  was  at  Jamaica  at  such  a  time,  the  court  may 
detomine  the  fact  upon  a  certificate  under  the  hand  and  seal  of  the  gover- 
nor of  that  bland. 

4.  The  trial  6y  witnesses^  without  the  intervention  of  a  jury,  is  the  only 
m^bod  of  trial  knovm  to  the  civil  law,  in  which  the  judge  is  left  to  form 
ills  sentence  in  his  own  breast  upon  the  credit  of  the  witnesses  examined. 
Bat  it  IS  very  rarely  used  in  the  law  of  England,  which  prefers  the  trial 
injury  before  it  in  aU  cases. 

5|  6.  The  trial  by  wager  of  battel^  and  by  wager  of  lawy  are  both  now 
qoite  out  of  use,  and  therefore  need  only  be  mentioned. 

7.  Trial  by  jury  having  been  already  detailed,  page  51,  need  not  be 
here  repeated,  but  merely  to  supply  what  was  then  omitted.  The  evi- 
dence hsYiDg  been  gone  through  on  both  sides,  the  judge  proceeds  to  sum 
vp  tbe  whole  to  the  jury,  in  presence  of  the  parties,  their  counsel,  and 
>&  others,  in  open  court.  In  doing  which  his  lordship  observes  wherein 
the  main  question  or  principal  issue  lies ;  states  what  evidence  has  been 
adduced  in  it,  and  gives  his  opinion  to  the  jury,  in  matters  of  law,  arising 
opon  that  evidence.  If  the  case  be  not  very  clear,  the  jury  then  retire 
^m  the  bar  to  consider  of  then*  verdict.  They  must  be  kept  entirely 
hj  themselves,  and   not  suffered   to  speak  to  either  of  the  parties,   or 
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their  agents ;  nor  to  receire  any  fresh  eridenoe  in  prrrate,  nor  east  lots 
for  whom  they  shall  decide  ;  as  any  of  these  circumstances  would  inralidate 
their  verdict  And  to  avoid  intemperance,  or  unnecessary  delay,  they  are 
to  be  kept  without  meat,  drink,  fire,  or  candle,  unless  by  permission  of  the 
judge,  till  they  are  all  unanimously  agreed.  If  they  should  not  be  agreed 
before  the  judges  are  about  to  leave  the  town,  they  are  to  be  threatened 
or  imprisoned  ;  yet  the  judges  are  not  bound  to  wait  for  their  decision,  but 
may  take  them  from  town  to  town,  through  the  circuit,  in  a  cart,  until 
they  can  make  up  their  minds. 

When  the  jury  are  agreed,  they  return  back  to  the  bar;  and  before  the 
verdict  is  delivered,  the  plaintiff  is  bound  to  appear  in  court  by  himself,  or 
his  attorney,  or  counsel,  in  order  to  answer  the  amercement  to  which  he 
is  liable  if  he  fail  in  his  suit.  If  the  plaintiff  do  not  appear,  he  is  said  to 
be  non-suit,  and  no  verdict  can  be  given  ;  and  therefore  it  is  usual  for  him, 
when  he  or  his  counsel  perceive  that  he  has  not  sufficient  evidence  to  main- 
tain his  issue,  to  be  voluntarily  non-suited.  Whereupon  the  action  is  end- 
ed, and  the  defendant  shall  recover  his  costs.  The  reason  of  this  practice 
is,  because  after  a  non-suit,  the  plaintiff  may  commence  an  action  again  ; 
but  after  a  verdict  and  judgment  against  him,  he  cannot  attack  the  defen- 
dant again  upon  the  same  grounds. 

A  verdict  means  to  speak  truly,  by  which  the  jury  openly  declare  to  have 
found  for  the  plaintiff  or  defendant.  A  special  verdict  is  when  the  jury 
simply  state  the  naked  facts  as  they  find  them  to  be  proved,  and  pray  the 
advice  of  the  court  thereon,  concluding  conditionally,  that  if  upon  the 
whole  of  the  matter,  the  court  shall  be  of  opinion  that  they  find  for  him  ;  if 
otherwise,  then  they  find  for  the  defendant.  A  special  case  is  another  species 
of  verdict,  when  the  jury  find  generally  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  judge  or  court  above,  on  a  special  case^  stated  by  the  counsel  on 
both  sides,  with  regard  to  a  matter  of  law  ; — when  the  verdict  is  given  and 
recorded  in  court,  the  trial  is  finished,  and  the  jury  is  to  be  discharged. 

The  Judgment  of  the  court  follows  the  verdict  of  the  jury,  but  it  may 
be  suspended  and  finally  arrested,  for  it  cannot  be  entered  till  the  next  term 
aAer  trial  had,  and  that  upon  notice  to  the  other  party  ;  so  that  if  any  de- 
fect of  justice  happened  at  the  trial  through  surprise,  inadvertency,  or 
misconduct,  the  party  may  have  sufficient  relief  in  the  court  above,  by  ob- 
taining a  new  trial ;  which  is  always  granted,  when  the  reasons  for  apply- 
ing for  one  are  sufficiently  weighty. 

Arrests  of  judgment  arise  from  intrinsic  causes  appearing  on  the  face 
of  the  record.  Of  this  kind  are,  first,  when  the  declaration  varies  totally 
from  the  original  writ ;  secondly,  when  the  verdict  differs  materially  from 
the  pleadings  or  issue  thereon  ;  or,  thirdly,  if  the  case  laid  in  the  de- 
claration, be  not  sufficient  in  point  of  law  on  which  to  found  an  action. 
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If,  bf  some  of  these  means,  judgment  is  not  arrested  within  the  first  four 
dafs  of  the  next  term  after  the  trial,  it  is  then  to  be  entered  on  the  roll  or 
leoord.    But  when  judgment  is  arrested,  each  party  pays  his  own  costs. 

Judgments  are  not  the  judge's  determinations,  but  the  sentence  of  the  ^ 
IttWy  and  are  of  four  sorts  ;  first,  when  the  facts  are  confessed  by  the  part* 
ies  themielTes,  and  the  law  is  determined  by  the  court :  as  in  the  case  of  judg- 
ment on  demurrer;  secondly,  when  the  law  is  admitted  by  the  parties,  but 
theiiM^  disputed  :  as  in  the  case  of  judgment  on  a  verdict ;  thirdly,  when 
botb  the  law  and  the  facts  arising  thereon  are  admitted  by  the  defendant : 
vhidi  IB  the  case  of  judgment  by  confession  or  default ;  or,  lastly,  when  the 
plaintiff  is  oouTinced  that  either  fact  or  law,  or  both,  are  insufficient  to 
support  his  action,  and  therefore  abandons  or  withdraws  his  prosecution  ; 
which  is  the  case  in  judgments  on  a  non-suit ^  or  retraxit. 

The  consequence  ofjudgment  b  execution,  which  will  follow  immediately, 
oole§B  the  party  condemned  thinks  himself  unjustly  aggrieved  by  any  of 
these  proceedings ;  and  then  he  has  his  remedy  to  reveive  them  by  several 
writs  in  the  nature  of  appeals. 

The  principal  method  of  redress  in  wrong  judgment,  by  way  of  appeal, 
ii  by  a  writ  of  error  to  some  superior  court.  A  writ  of  error  for  some 
fopposed  material  mistake,  assigned  in  the  proceedings  of  a  court  of  re- 
cord, lies,  in  the  last  resort,  to  the  house  of  Lords,  whose  decision  cannot 
be  rerersed,  or  even  reviewed.  When  judgment  has  not  been  suspended, 
saperseded,  nor  reversed,  execution  follows,  or  the  law  is  put  in  force,  ac- 
cording to  the  nature  of  the  action.  The  different  writs  of  execution  must 
be  gned  out  within  a  year  and  a  day  after  judgment  is  entered :  otherwise 
the  court  concludes  that  the  judgment  is  satisfied  and  extinct ;  yet  the  de- 
fendaot  may  be  compelled  to  show  cause  why  the  judgment  should  not  be 
rerired,  &c. 

II.  Courts  of  Equity. — Although  there  is  some  difference  vith 
regard  to  the  forms  of  practice  adopted  in  the  court  of  Chancery,  and  the 
equity  court  of  Exchequer,  yet  the  same  system  of  redress  is  pursued  in  each. 

Equity^  in  its  true  and  genuine  import,  is  the  soul  and  spirit  of  all  law. 
Positire  law  is  construed,  and  rational  law  is  made  by  it.  Nothing  more 
is  intended  by  equity  than  the  sound  interpretation  of  the  law :  the  words 
of  the  law  itself  may,  and  often  are  too  general,  too  special,  or  otherwise 
defective.  In  such  cases,  it  is  the  province  of  equity  to  expound  their 
true  meanbig.  However  the  courts  of  law  and  of  equity  may  differ  in 
their  outward  forms,  they  rest  upon  the  same  substantia]  foundation. 
Their  proceedings  are  dissimilar  in  their  mode  of  proof,  the  mode  of  trial, 
and  the  mode  of  relief.  But  the  essential  difference  between  them  consists 
10  the  different  modes  of  administering  justice  in  each. 
With  respect  to  the  mode  of  pniof:  where  facts,  or  their  leading  drcum- 

itaDces,  depend  only  on  the  knowledge  of  the  party,  a  court  of  equity  ap- 


180  PROCEEDINGS  IN  COURTS  OP  LAW. 

plies  Useif  to  his  aoMcience ;  and  purges  him  npon  oath  with  regard  to 
the  transaction.  The  truth  being  hereby  once  discoTered,  the  judgment 
is  the  same  in  equity  as  it  would  have  been  had  the  same  facts  appeared  in 
a  court  of  law.  The  mode  of  trial  in  courts  of  eqnity  is  by  interrogato- 
riesy  administered  to  the  witnesMs;  upon  which  their  depositions  are 
taken  in  writing,  wherever  they  happen  to  reside.  If,  therefore,  the  cause 
arise  in  a  foreign  country,  and  the  witnesses  live  on  the  spo^ ;  if  in  casei 
arising  in  England  the  witnesses  are  abroad,  or  soon  to  leave  the  kingdom ; 
or  if  witnesses  residing  at  hmne  are  aged  and  infirm:  a  court  of  equitj 
may  and  will  grant  a  commission  to  examine  them. 

As  to  the  mode  of  relief :  the  want  of  a  more  specific  remedy  than 
can  be  obtained  in  the  courts  of  law,  gives  a  concurrent  jurisdiction  to  a 
court  of  equity  in  a  great  many  instances,  as  in  executing  agreements, 
which  a  coulrt  of  equity  will  cause  to  be  carried  into  strict  execution,  instead 
of  giving  damages  for  their  non-performance.  And  in  other  instances,  a 
more  extensive  and  specific  rriief  may  be  had  in  courts  of  eqnity  than  can 
be  obtained  in  courts  of  law. 

A  suit  in  Chancery  commences  by  preferring  a  b91  to  the  loid  chancellor 
in  the  style  of  a  petition,  '*  humbly  complaining,  showeth  to  your  lordship, 
your  orator  A.  B.  that,"  &o.  setting  forth  the  circumstances  of  the  case  at 
length,  as  some  fraud,  trust,  or  hardship  ;  ^Hn  tender  consideration  where- 
of, and  for  that  your  orator  is  wholly  without  remedy  at  the  common  law  :'* 
relief  is  therefore  prayed  for  at  the  chancellor's  hand,  and  aho  a  process  of 
ntbpana  against  the  defendant  to  compel  him  to  answer  upon  oath,  U>  all 
matter  charged  in  the  bill,  &:c.  The  bill  preferred  must  be  signed  br 
counsel  as  a  certificate  of  decency  and  propriety.  When  the  biH  is  filed, 
process  of  subpoena  is  taken  out,  commanding  the  defendant  to  appear 
and  answer  to  the  bill  on  pain  of  the  forfeiture  of  £100  ;  and  if  he  do  not 
appear  within  the  time  limited  by  the  rules  of  the  court,  he  is  then  said  to 
be  in  contempt :  the  consequence  of  which  is  an  attackmenL  This  is  a 
writ  in  the  name  of  a  capias  directed  to  the  sherifi^,  conkmanding  hun  to 
attach  or  take  up  the  defendant,  and  bring  him  into  court  If  the  Aeiiit 
should  return  that  the  defendant  non  est  inventus,  that  is,  was  not  found, 
then  an  attachment  with  proclamations  issues, — ^whicfa  enjoins  the  sherif 
to  cause  proclamations  to  be  made  throughout  tiie  county,  to  summos 
the  defendant  upon  his  allegiance,  personally  to  appear  and  answer.  If 
this  writ  should  also  be  returned  with  a  non  est  inventus^  a  commission  of 
rebellion  is  awarded  against  him  for  not  obeying  the  king's  prodamations, 
according  to  his  allegiance ;  and  four  commissioners,  therein  named,  or 
any  of  these,  are  ordered  to  attach  him  wherever  they  find  him,  as  a  rebel 
to  the  king's  government.  If,  notwithstandmg,  a  non  est  inventus  be  still 
returned,  the  court  sends  a  sergeant  at  arms  in  quest  of  him.  And  if  be 
elude  the  search  of  the  sergeant  also,  then  a  sequestration  issues  to  sece 
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an  Ids  peiMiud  eitafe,  and  the  profits  of  bis  real,  and  to  detain  them,  sob* 
ject  to  the  order  of  the  court  After  an  order  of  sequestration  is  issued, 
tlie  pUintifiTs  biU  is  to  be  taken  pro  txmfenOj  and  a  deeree  to  be  made  ac- 
cordingly. Andihns  much  if  the  defendant  abscond.  But  if  the  defendant 
betaksn  in  anj  sCageof  the  process,  be  is  transmitted  to  the  Fleet,  or  other 
priam,  till  he  put  in  his  appearance,  or  answer,  or  perform  wbalcTer  else 
this  process  is  issued  to  enforce.  He  must  also  clear  his  contempts  by 
]isj]Qg  the  costa  which  the  pLuntiff  has  thereby  incurred. 

If  the  defendant  should  be  a  body  corporate,  the  process  is  by  distringas 
to  distrain  them  of  their  goods  and  chattels,  rents  and  profits,  till  they  shall 
obey  the  summons  or  directions  of  the  court.  But  if  the  defendant  should 
be  a  peer  of  the  realm,  the  lord  chancellor  sends  a  copy  of  the  bill  together 
with  a  letter  missive  to  him,  requesting  his  appearance.  If  he  neglect  to 
appear,  he  may  be  senred  with  a  sftbpcena  ;  and  if  be  still  continue  in  con- 
tempt, a  sequestration  issues  out  inunediately  against  his  lands  and  goods. 
The  lame  process  is  pursued  against  a  menober  of  the  house  of  commons, 
except  only  that  the  lord  chancellor  does  not  send  his  letter  missive  to  him. 
Sboald  the  defendant  appear  regularly  and  take  a  copy  of  the  biU,  he  is 
then  to  demur,  plead,  or  answer. 

A  demvrrer  in  equity  is  nearly  of  the  same  nature  as  a  demurrer  in 
law.    It  is  an  appeal  to  the  judgment  of  the  court,  whether  the  defendant 
diaH  be  bound  to  answer  the  plaintiff's  bill.     If  the  demurrer  be  oTerruled, 
the  defendant  is  ordered  to  answer.     A  plea  may  be  either  to  the  jurisdi^ 
tioD,  ihowing  that  the  court  has  no  cognizance  of  the  cause ;  or  to  the  per- 
tOHj  showing  some  disability  in  the  plamtiff ;  as  by  outlawry,  ezcommunica- 
tioQ,  and  the  like ;  or  it  is  in  bar,  showing  some  matter,  whereof  the  plain- 
tiff can  demand  no  relief.     An  answer  in  equity  courts  is  the  most  usual 
defence  that  is  made  to  the  plaintiff's  bill     It  is  given  in  on  the  oath  of 
a  commoner,  or  the  honour  of  a  peer  or  peeres&     But  when  these  are 
amicable  defendants,  their  answer  is  usually  taken  without  oath,  by  the 
plaJDliff^s  consent     If  the  defendant  live  within  twenty  miles  of  London, 
his  answer  must  be  obtained  by  swearing  him  before  one  of  the  masters  of 
tbe  court ;  if  he  reside  fiarther  off,  there  may  be  a  commission  to  take  his 
aDswer  in  the  country,  where  the  commissioneis  administer  to  him  the  usual 
oath.    Tbe  answer  being  then  sealed  up,  is  carried  by  one  of  the  com- 
aassioQerB  up  to  the  court,  or  is  sent  by  a  messenger,  who  swears  he  re- 
ceiTed  it  from  one  of  the  commissionerB^  and  that  the  same  has  not  been 
opened  or  altered  since  he  received  it.     The  answer  must  be  signed  by 
counsel,  and  must  either  deny  or  confess  all  the  material  parts  of  the  bill, 
OT  it  may  confess  and  avoid ;  that  is,  justify  or  palliate  the  facts.     If  none 
of  this  be  done,  the  answer  may  be  objected  to  as  msufficient,  and  the  de- 
fendant be  compelled  to  put  in  a  more  satisfactory  one.  .  In  his  answer  the 
defendant  may  pray  to  be  dismissed  the  court ;  but  if  he  have  any  relief  to 
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pray  against  the  plaintiff,  he  must  do  it  by  an  original  biQ  of  bis  own,  call- 
ed a  cross  hilL  After  an  answer  is  put  in,  the  plaintiff  upon  payment  of 
costs,  may  amend  his  bill ;  either  by  adding  new  parties  or  new  matter ; 
and  the  defendant  is  obb'ged  to  answer  afresh  to  such  amended  bilL 

If  the  plaintiff  now  find  suflicient  matter  confessed  in  the  defendant'i 
answer  on  which  to  ground  a  decree,  he  may  proceed  to  the  hearing  of  the 
cause,  upon  bill  and  answer  only  ; — but  in  that  case,  he  must  take  the  de- 
fendant's answer  to  be  true  in  every  point  Should  this  not  be  the  case, 
the  plaintiff  is  then  to  reply  generally  to  the  answer,  averring  his  bill  to  be 
true^  certain,  and  sufficient,  and  the  defendant's  answer  to  be  the  reverse  ,- 
which  he  i^  ready  to  prove  as  the  court  shall  award.  Upon  which  the  de- 
fendant rejoins,  averring  the  like  on  his  side,  which  is  joining  issue  npoo 
the  disputed  facts.  The  next  step  is  to  prove  these  facts  ;  which  is  done 
by  examining  witnesses,  and  taking  their  depositions  in  writing.  Tbe 
witnesses  near  London  are  examined  at  an  office  appointed,  and  those  in 
the  country  by  commissioners.  When  all  the  witnesses  are  examined,  ibe 
depositions  may  be  published.  After  which  they  are  open  for  the  inspec- 
tion of  all  the  parties,  and  copies  may  be  taken.  The  cause  is  now  ripe 
to  be  set  down  for  hearing  ;  which  may  be  done  at  the  procurement  of  ibe 
plaintiff  or  defendant,  either  before  the  lord  chancellor  or  the  master  of  tbe 
rolls,  according  to  the  direction  of  the  clerk  in  court,  the  nature  of  tlie 
suit,  and  the  arrival  of  causes  depending  before  each.  The  decrees  of  tbe 
master  of  the  rolls  are  valid,  but  subject  to  be  discharged  or  altered  by  tbe 
chancellor,  and  cannot  be  enrolled  till  they  are  signed  by  his  lordship. 

The  method  of  hearing  causes  in  court  is  this :  the  parties  on  botb 
sides  appearing  by  their  counsel,  the  plaintiff's  bill  is  first  opened, 
and  the  defendant's  also  by  the  junior  counsel  on  each  side.  After  irfaicb 
the  plaintiff's  leading  counsel  states  the  case,  the  matters  in  issue,  and  tbe 
points  of  equity  thereon  arising.  Then  such  depositions  as  are  called  for 
by  the  plaintiff  are  read  by  one  of  the  six  clerks  ;  and  the  {daintiff  may  al- 
so read  any  part  of  the  defendant's  answer,  and  after  this,  the  rest  of  bii 
counsel  proceed  to  make  their  observations  and  arguments.  The  defen- 
dant's counsel  then  goes  through  the  same  process  for  him,  except  that  thef 
may  not  read  any  part  of  hb  answer ;  and  the  counsel  for  the  plaintiff 
are  heard  in  reply.  The  court  then  pronounces  the  decree,  adjusting  eveiy 
point  in  debate  according  to  equiiy  and  good  conscience.  ,  If  either  party 
think  himself  injured  by  the  decree,  he  may  petition  the  court  for  a  rr- 
hearing  g  but  the  petition  must  be  signed  by  two  respectable  counsd,  cer- 
tifying that  it  is  their  opinion,  that  the  cause  is  proper  to  be  reheard.  Hot 
after  the  decree  is  once  signed  and  enrolled,  it  cannot  be  reheard  or  recti- 
fied, but  by  a  bill  of  review  or  by  appeal  to  the  house  of  lorda 

A  bill  oi  review  may  be  had  upon  apparent  error  in  judgment  app6B^ 
ing  upon  the  face  of  the  decree;  or  by  special  leave  of  the  court,  upon 
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Mth  made  of  Uie  diwoyerj  of  new  matten  or  eTidence  which  could  not  be 
posflUj  had  or  nsed  at  the  time  when  the  decree  passed.  But  the  der- 
wr  resort  of  the  party  who  thinks  himself  aggriered,  is  an  appeal  to  the 
bouse  of  lords.  This  is  effected  by  petition  to  that  high  court,  and  not  bj 
mril  of  error.  But  no  new  evidence  is  admitted  in. the  house  of  lords, 
vpoo  any  account 

III.  PuNisHiCENT. — It  may  not  be  uninteresting  now  to  inquire  into 
tk  nature  of  crimes  and  their  punishment  In  the  precediog  article, 
tboK  offences  haTe  been  considered  which  arise  between  man  and  man  : 
m  than  now  consider  the  criminal  law  or  pleas  of  the  crown.  The  king 
is  the  proper  prosecutor  for  every  offence,  because  as  he  is  the  sovereign 
lod  head  of  all  eatates'and  classes  in  the  natk>n,  he  is  supposed  to  be  per- 
nDaflj  injured  when  any  of  the  great  family  of  which  he  is  the  head  and 
father  personally  suffers. 

A  crime  is  an  act  either  committed  or  omitted  in  breach  of  a  public  law, 
which  either  forbids  or  commands  it 

A  misdemeanor  is  a  term  of  «  milder  import,  and  signifies  any  indictable 
offeooe  which  does  not  amount  to  felony  ;  such  as  perjury,  battery,  libels, 
ooDspiracies,  &e. 

Laws  are  necessarily  enacted  for  the  good  government  and  security  of 
the  state,  and  for  the  punishment  of  those  who  commit  any  crime ;  and  as 
the  kiDg  enacts  these  laws  by  the  advice  and  consent  of  his  great  council, 
the  three  estates  of  parliament,  it  follows  as  a  matter  of  course,  that  he  is 
anned  with  the  power  of  enforcing  them.  '^  He  beareth  not  the  sword  in 
raio ;  for  he  is  the  minister  of  God,  a  revenger  to  execute  wrath  upon  him 
thatdoeth  evO."  Rom.  xiii.  Punishments  have  been  devised,  denounced,  and 
inflicted  by  human  laws  in  consequence  of  the  disobedience  of  those  who  have 
been  guilty  of  such  outrages,  as,  if  permitted  with  impunity,  would  soon 
loosoi  all  the  bands  of  society.  But  there  is  no  law,  human  or  divine, 
vhidi  empowers  private  individuals  or  parties,  being  subjects,  to  assume  at 
their  own  hands  the  right  of  executing  justice,  either  ^'  between  plea  and 
plea,  or  stroke  and  stroke,'*  inasmuch  as  the  divine  right  of  demanding  blood 
ivr  blood  was  conferred  by  God  on  Noah,  as  the  universal  sovereign  and  his 
not :  and  from  them  naturally  descending,  as  an  undoubted  prerogative 
of  their  crown,  on  all  sovereign  princes,  and  who  have  in  consequence  ex- 
9tM  this  right  m  all  ages,  both  civilized  and  barbarous,  to  the  entire 
prevention  of  the  people  assuming  to  themselves  the  privilege  of  avenging 
their  own  quarrels,  far  less  of  executing  public  justice,  and  which  in  no  age 
or  eountiy  has  ever  been  disputed. 

Human  punishment  may  be  considered  with  regard  to  its  power,  end, 
ud  measure. 

With  respect  to  the  power  or  right  of  the  sovereign  to  inflfet  punish- 
inent ;  every  one  must  at  once  see  the  mischief  that  would  arise,  if  men  were 
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aflowed  io  recbresB  tbeir  own  grieyaiice&  Bui  no  man  being  a  propw  judge  lo 
his  own  case,  the  power  of  enacting  punishment  is,  with  the  strictest  justice 
and  the  unerring  wisdom  of  Gkkl,  transferred  from  indiyidnab  to  the  sove- 
reign authority.  Thu  power  was  confeired  on  Adam  at  his  creation,  but 
more  distinctly  on  Noah  after  the  flood.  We  find  Noah  exercising  the 
fatherly  or  sovereign  authority  over  his  wicked  son  :  ^^  and  he  said,  C  lined 
be  Canaan,  a  servant  of  sorants  shall  be  be  unto  bis  brethren."  Bat  his 
dutiful  and  obedient  children  he  blessed  :  ^<  and  he  said.  Blessed  be  the  Lord 
Grod  of  Shem ;  and  Canaan  shall  be  his  servant  God  shall  enlarge 
Japheth;and  Canaan  shall  be  his  servant."*  Here  we  see  the  unirer- 
sal  8ovet«ign  exercising  the  supreme  authority,  cursing  Ham  or  Canaan  for 
his  irreverence  and  impiety,  and  blessing  the  other  two  for  their  respectfnl 
and  dutiful  conduct.— God  said  to  Noah  and  his  sons,  ^^  Whoso  sheddetli 
man's  blood,  by  roan  shall  his  blood  be  shed."  f  From  the  general  import  of 
these  words,  and  because  Noah's  sons  were  joined  with  him  in  this  commii- 
sion  it  has  been  attempted  to  be  explained  away,  that  this  command  was 
given  to  mankind  in  general,  and  not  to  the  sovereign  in  particular ;  which 
makes  nonsense  of  a  very  solemn  and  important  divine  gift :  for  in  that  case, 
any  one  of  Noah's  sons  had  the  power  of  life  and  death  over  their  father 
and  sovereign,  as  well  as  he  over  them,  which  would  be  complete  confusion ; 
there  could  not  then  be  any  judge,  because  every  man  would  be  a  judge  over 
his  judge  !  It  was  a  command  of  obedience  to  the  sons,  that  was  to  extend 
to  all  generations  to  the  end  of  the  worid,  and  had  respect  to  Noah's  sons 
when  they  themselves  should  become  sovereigns,  in  the  course  of  succession 
to  their  father's  power  and  authority  ;  whereas,  had  the  commission  been 
given  to  Noah  alone,  without  associating  his  sons  with  him,  it  might  have 
been  construed  into  a  particular  grant  to  him  alone,  and  not  to  be  desceodiUe 
to  other  governors  after  him ;  therefore  the  commission  is  in  general  terms, 
^^  by  man  shall  his  blood  be  shed,''  that  is,  by  such  men,  to  the  end  of  the 
world,  who  shall  be  justly  vested  with  sovereign  authority.  These  men, 
Shem,  Ham,  and  Japheth,  were  well  certified  of  their  father's  authority 
over  them ;  it*  was  no  new  thing  to  them,  it  had  been  established  from  the  be- 
ginning, as  well  by  the  positive  institution  of  God,  as  by  the  dictates  of  na- 
ture :  imd,  therefore,  it  being  manifest  that  Noah  had  no  superior  but  God 
only,  his  authority  must  have  been  supreme  and  absolute  over  his  sons,  who 
were  his  subjects ;  and  it  must  follow  that  the  power  of  life  and  death  was  to 
be  executed  by  Noah  over  his  sons  and  their  children  after  them,  wbo  all 
constituted  his  subjects ;  and  whoever  inherited  his  power  and  authority,  in- 
herited likewise  the  power  of  life  and  death  conferred  on  him  by  God  him- 
self, and  which  through  him  is  inherent  in  every  lawful  soverdgn,  to  the 
end  of  the  world.  And  the  words  of  the  Mosaical  law  are  very  emphatical 

*  GenedB  ix.  25,  86, 27.  f  IWd,  ix.  6. 
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in  prohiMlmg  tlie  pardon  of  mnrderan :  **  Moreover,  ye  shall  take  no  i 
faction  ft»r  the  life  of  a  mnidever  w]m>  is  goSkf  of  death,  but  he  shall  surely 
be  pat  to  death  ;  for  the  land  eannot  he  cleansed  of  the  blood  thai  is  shed 
tbeiem,  hnt  by  the  blood  of  him  that  shed  it"* 

With  r^ard  to  the  particakr  mode  of  punishment  which  may  be 
thouglit  best  calculated  to  defend  every  individual  in  his  civil  capadty  from 
mJDiy,  thai  must  be  left  to  the  wisdom  of  the  legisktnre  of  every  country. 
And  it  is  in  vain  for  any  criminal  to  say,  that  this  or  Htmi  penalty  is  too 
Kvere  for  his  crime ;  for  it  is  a  maxim  of  the  eonstitntion,  that  erery  man 
eomeots  expressly  or  im^iedly  to  all  the  acts  of  the  leg^idature.  The 
criflunal  code  is,  therefore,  a  constituent  part  of  that  original  contract  into 
vbich  every  man  enters  when  he  first  becomes  a  member  of  society ;  it 
was  intended,  and  continued  to  contribute  to  his  personal  safety  and  happi- 
nen,  tiQ  his  own  folly  brought  down  its  terrible  Tengeance  on  his  head« 
As  to  the  end  of  human  punishment :  it  is  not  inflicted  by  way  of  revenge  : 
for  tiiat  would  be  to  usurp  the  prerogative  6f  God,  to  whom  alone  vengeance 
iieloDgeth ;  ^  vengeance  is  mine,  I  will  repay,  saith  the  Lord."  Neither  is  it 
■warded  to  make  an  atonement  For  every  wilful  violation  of  human  laws 
that  are  contrary  to  revelation,  is  a  breach  of  the  moral  law ;  and  no 
hoBian  Buffiaiing  can  remove  the  guilt  of  the  offender,  or  make  nfhok  the 
hw  which  he  has  broken.  Suffering  is  the  effect  of  transgression,  and  it 
a  alMohifdy  impossible  that  an  effect  should  destroy  the  cause  which  pro- 
^need  it.:  for  instance,  no  length  of  confinement  of  a  debtor,  will  discharge 
<be  debt  which  he  owes.  In  short,  it  is  from  the  scriptures  alone  that  we 
lean  how  sin  can  be  pardoned,  consistently  with  the  divine  attributes  and 
government  <^ Therefore,"  says  St  Paul,  «^  by  the  deeds  of  the  law  there 
shall  no  flesh  be  justified  in  his  sight ;  for  by  the  law  is  the  knowledge  of 
m.  But  now  the  righteousness  of  God  without  the  law  is  manifested,  being 
witneaaed  by  the  law  and  the  prophets ;  even  the  righteousness  of  God, 
whidi  is  by  faith  of  Jesus  Christ  unto  aU  and  upon  aU  them  that  beKeve, 
for  there  is  no  difference  ;  for  all  have  sinned  and  come  short  of  the  glory 
of  Qod.  Being  justified  freely  by  his  grace  through  the  redemption  that 
is  in  Christ  Jesus ;  whom  God  has  set  forth  to  be  a  propitiation  through 
foith  m  his  blood,  to  dechure  his  righteousness  for  the  remission  of  sins  that 
are  past,  through  the  forbearance  of  God."t 

The  sole  design,  then,  of  the  legislature  in  enacting  punbhments  »  to 
1»^Bvent  m  othera  the  commission  of  the  same  crimes  in  future.  This  is  ef- 
fected in  three  ways  ;  either  by  amendment  of  the  offender  himsdf,  in  sufllbr- 
ing  corporeal  punishments,  such  as  exile,  fines,  imprisonment,  and  the  like  ; 
orbjr  deterring  of  others  by  the  dread  of  example,  which  gives  rise  to  all 
open  and  ignominious  punishments  ;  or  by  deriving  the  criminal  of  the 

*  Numben  zzzr.  31, 33.  t  Romans  iii.  20-25. 
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power  of  doing  farther  mischief,  which  is  accomplished  either  by  death, 
perpetual  imprisonment,  or  banishment  for  life.  The  measure  of  human 
punishments  must  be  left  to  the  wisdom  and  discretion  of  the  legislature, 
to  enact  such  penalties  as  are  warranted  by  the  laws  of  nature  and  of 
society.  They  should  be  such  as  seem  best  adapted  to  answer  the  end  of 
prevention,  and  not  of  a  vindictive  nature.  The  law  of  retaUaiion  is  not  a 
proper  mode  of  punishment ;  because  in  various  instances  it  would  be 
more  than  a  compensation  ;  as  if  a  court  would  award  a  strong  man  to 
strike  a  weak  man  who  had  struck  him :  again,  in  some  cases  it  would  be 
inadequate  to  the  offence ;  as  if  a  man  were  sentenced  to  lose  one  of  his  eyes, 
who  had  put  out  his  neighbour's  on/y  eye.  In  other  instances  it  is  impossi- 
ble to  apply  it ;  as  in  the  case  of  theft,  defamation,  forgery,  &c 

There  are,  however,  some  general  principles  to  be  regarded  in  allotting  a 
pv^nishment  which  shall  be  adequate  to  the  offence.  It  is  necessary  to  at- 
tend to  the  object  of  an  injury  ;  to  the  violence  of  passion  or  temptation 
under  which  it  was  committed,  to  the  age,  education,  and  character  of  the 
offender ;  with  a  variety  of  other  circumstances  which  may  extenuate  or 
aggravate  the  commission  of  a  crime  ;  and  must  point  out  the  measure  of 
punishment.  As  therefore  punishments  are  intended  for  the  prevention 
of  future  crimes,  it  follows  that  those  offences  should  be  most  severely 
punished,  which  are  most  destructive  of  the  public  safety  and  happiness, 
and  which  a  roan  has  the  most  frequent  and  easy  opportunities  of  commit- 
ting. Hence,  it  is  in  more  cases  capital  for  a  servant  to  rob  his  master 
than  for  a  stranger.  To  steal  any  trifle  from  one's  person  privatefy^  of  the 
value  of  trifelve  pence,  is  made  capital ;  but  to  carry  off  a  load  of  com 
from  an  open  field  is  punished  only  with  transportation.^Unrea8onable 
severity  in  the  punishment  of  crimes,  is  thought  by  many  wise  and  good 
men  to  defeat  its  own  end.  They  are  of  opinion  that  crimes  are  roore 
effectually  prevented  by  the  certainly  than  by  the  severity  of  the  punish- 
ment ;  because,  when  the  severity  of  the  law  is  very  great,  their  execution 
is  hindered  by  public  humanity.  A  feeling  man  will  decline  to  prosecute, 
when  he  thinks  the  conviction  would  be  followed  by  excessive  punishment ; 
and  a  merciful  prince,  influenced  by  similar  motives,  will  be  often  constrain- 
ed to  pardon  the  criminal,  or  dispense  with  a  part  of  the  sentence  of  the  law. 

IV.  Homicide — It  does  not  fall  within  the  limits  of  this  work  to  give 
a  specification  of  all  the  crimes  of  which  the  fallen  nature  of  man  is 
guilty,  and  for  which  the  laws  of  every  well-governed  realm  has  provided 
just  and  salutary  punishments.  The  greatest  crime  that  can  possibly  be 
committed  against  the  persons  of  any  of  the  king's  liege  subjects,  is  the 
wilful  taking  away  of  that  life  which  is  the  immediate  gift  of  God.  No 
man  has  even  the  authority  to  destroy  his  own  life,  much  less  has  he  the 
privilege  of  depriving  his  neighbour  of  his :  except  under  certain  circum- 
stances ;  when  he  is  either  permitted  or  commanded  to  do  so,  by  the  lavrs 
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of  natim  or  of  revelation.  Bui  as  the  best  action  may  he^  debased  br 
the  DDWorihy  motives  from  which  it  originated  ;  so  even  the  killing  of  a 
fellow  ereatuxe  may  be  altogether  an  innocent  act,  if  there  be  a  total 
absence  of  all  malicious  intention  or  premeditated  design.  And  in  such 
casei,  under  the  Jewish  dispensaticm,  the  divine  law  provided  an  expiation. 
'^  If  one  be  found  slain  in  the  land  which  the  Lord  thy  God  giveth  thee  to 
posKM  it,  lying  in  the  field,  and  it  be  not  known  unto  thee  who  hath 
dain  hun.  Then  thy  elders  and  thy  judges  shall  come  forth,  and  they 
dull  measure  nnto  thee  the  cities  which  are  round  about  him  that  is 
ilain :  and  it  shall  be,  that  the  city  which  is  next  unto  the  slain  man,  even 
the  dders  of  that  city  shall  take  an  heifer  that  hath  not  been  wrought 
with,  and  which  hath  not  drawn  in  the  yoke  :  and  the  dders  of  that  city 
ihaQ  bring  down  the  heifer  into  a  rough  valley,  which  is  neither  eared 
Ror  sown,  and  shall  strike  off  the  heifer's  neck  there  in  the  valley  :  and 
(he  priests,  the  sons  of  Levi,  shall  come  near :  (for  them  the  Lord  thy 
God  hath  chosen  to  minister  unto  him,  and  to  bless  in  the  name 
of  the  Lord  :)  and  by  their  word  shall  every  controversy  and  every 
stroke  be  tried  :  and  all  the  elders  of  that  city  that  are  next  unto  the 
dain  man,  shall  wash  their  hands  over  the  heifer  that  is  beheaded  in 
the  valley  :  and  they  shall  answer  and  say,  our  hands  have  not  shed  this 
blood,  neither  hath  our  eyes  seen  it :  be  merciful,  O  Lord,  unto  thy  people 
Israel,  whom  thou  hast  redeemed,  and  lay  not  innocent  blood  unto  thy 
people  of  IsraeUs  diarge.     And  the  Mood  shall  be  forgiven  them."* 

The  kws  of  England,  therefore,  vrith  their  usual  regard  to  reason  and 
revelation,  rerj  properly  contemplate  homicide  in  three  points  of  view ; 
I.  Justifiable  :  2.  excusable  :  and  3.  felonious. 

I.  Justifiable  homicide  is  of  various  kinds;  it  may  be  such  as  arises 
from  some  unavoidable  necessity^  without  the  consent  of  the  will  of  the 
perpetrator,  who  is  therefore  without  any  hlame:  as,  when  the  law 
requires  it,  one,  by  virtue  of  his  office,  puts  another  to  death,  who  had 
forfeited  his  Kfe  hy  the  laws  and  verdict  of  his  country.  This  is  an  act 
not  only  of  necessity  but  of  duty  :  and  is  therefore  not  only  justifiable  but 
eommeDdable  when  the  law  requires  it.  But  the  law  must  require  it,  other- 
wise it  b  neither  justifiable  nor  commendable :  therefore,  wantonly  to  kill  the 
greats  malefactor,  an  attainted  or  outlawed  felon  or  traitor,  with  de- 
liberalioo,  uncompelled  and  extra-judicially,  is  murder.  And  further,  if 
judgment  of  death  be  given  by  a  judge  unauthorized  by  a  lawful  commis* 
rion,  and  execution  be  done  accordingly,  the  judge  is  guilty  of  murder. 
Aod  on  this  account,  although  Sir  Matthew  Hale  accepted  the  place  of  a 
judge  of  the  common  pleas  under  Cromwell's  government,  yet  he  declined 
to  sit  00  the  crown  side  at  the  assizes  and  try  cases  of  life  and  death. 

*  Dettt.  XXI.  1—8. 
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And  hb  reaaOn  was,  that,  Cromwell  being  a  nturper,  heeoald  not  pre  a 
valid  oonunisaion ;  and,  therefore,  exeentions  under  his  authority  were  esKs 
of  murder  :  but  as  disputes  concerning  civil  property  must  be  decided  in 
the  worst  of  times,  he  aoted  as  a  judge  in  citiI  cases  during  tlie  whole  of 
the  usurpation.  Also  judgment,  when  legal,  must  be  execated  by  the 
proper  officer  or  hu  appointed  deputy  ;  and  if  another  person  do  it  of  bis 
own  accord,  even  though  it  be  the  judge  hhnsdf,  it  b  held  to  be  murder. 
And  farther,  it  must  be  done  agreeably  to  the  sentence  of  the  court  \ 
for  if  an  executioner  beheads  one  who  is  adjudged  to  be  hanged,  or 
vice  versQy  it  is  murder  ;  because  he  is  merely  ministerial,  and  therefore 
only  justified  when  he  acts  under  the  authority  and  compulsion  of  ihe  law. 
Agam,  homicide  is  justifiable  when  it  is  committed  to  advance  the  pul^  jus- 
tice i  as  when  an  officer  in  the  execution  of  his  office,  either  in  i^  civil  or  a 
criminal  case,  kills  a  man  who  resists  him.  So,  likewise,  if  a  man  is  killed  in 
attempting  to  commit  a  robbery,  or  m  breaking  open  a  house  in  ike  rngki- 
time^  the  slayer  only  commits  a  justifiaUe  homicide,  and  the  law  considers 
that  he  has  done  a  commendable  rather  than  a  blamaUe  act  Indeed  it 
is  a  constitutional  maxim  that  one  may  lawfully  kill  another  who  forcibly 
attempts  to  commit  any  crime  that  is  punishable  with  death.  The  law 
justifies  a  woman  who  kills  one  in  an  attempt  to  ravish  her ;  also  a  husbsnd 
or  father,  if  he  kills  a  man  who  attempts  to  commit  a  rape  on  his  wife  or 
daughter,  but  not  if  he  detects  them  in  adultery  by  the  female's  consent, 
because  the  first  is  forcible  and  felonious,  but  the  latter  is  not 

2.  Excusable  homicide  is  of  two  sorts ;  joither  by  misadventure  or  upon 
a  principle  of  self  defence.  Homicide  by  ndtadventure^  is  when  one  in 
doing  a  lawful  act  kiUs  another  without  any  intention  of  hurting  bim. 
As  if  a  parent  or  a  master  or  an  officer,  in  moderaiehf  correcting  a  child, 
^prentice,  or  soldier,  should  happen  to  occasion  his  death,  it  is  onlj  a 
misadvenlure,  because  moderate  correction  is  a  lawful  act  But  neither 
the  manner  nor  instrument,  nor  measure  of  the  correction  must  exceed 
the  bounds  of  moderation  and  reason  ;  otherwise,  if  death  ensue,  it  will  be 
murder,  or  manslaughter  at  the  least,  according  to  circumstances.  A 
tilt  or  tournament,  ih^  martial  diversion  of  our  warlike  anceston,  was  an 
unlawful  act ;  and  so  are  boxing  and  fencing,  the  succeeding  amusemeots 
of  their  posterity  ;  and  therefore,  in  the  former  case  if  a  knight,  ix  in  the 
latter  a  pugilist  or  fencer,  should  kill  his  antagonist,  such  killing  is  felony 
or  manslaughter.  But  if  the  king  either  command  or  permit  such  di- 
version, it  is  then  only  a  misdemeanour,  because  the  act  is  lawful  To 
whip  another's  horse  whereby  he  runs  over  a  child  and  kills  him,  is  h^ 
to  be  an  accident  in  the  rider,  because  he  had  not  done  any  unlawful 
act ;  but  it  is  manslaughter  in  the  peiSMi  who  whipped  the  horse,  be- 
cause the  whipping  was  a  trespass  and  at  best  a  piece  of  idleness  of  ineri- 
tably  dangerous  consequence.    And,  in  general,  it  is  manslangfater  and 
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not  misMlveBtttie  onlj,  if  death  eiMaes  in  oonaequence  of  any  idle,  don* 
geniu,  and  onlawful  sports,  such  as  shooting  or  castmg  stones  in  a  town ; 
beeanae  these  are  unlawful  acts.  Homicide  in  ^fdefence  is  that  whereby 
a  num,  by  killing  his  assailant,  may  protect  himself  from  assault  in  the 
coune  of  a  sudden  quarrd.  This  is  what  in  law  is  termed  chance 
medley,  or  a  casual  affray.  But  if  both  parties  be  actually  combating 
at  the  time  the  mortal  stroke  is  giren,  then  the  slayer  is  guiky  of  man- 
slaughter ;  but  if  the  slayer  has  not  begun  the  fight,  or,  having  begun, 
endearonrs  to  dedine  any  further  struggle,  but  afterwards  being  closely 
prened  by  Ids  antagonist,  kiQs  him  to  avoid  his  own  destruction,  this 
homicide  is  excusable  by  self-defence.  The  law  requires  in  this  case  that 
the  slayer  should  have  retreated  as  far  as  he  conveniently  or  safely  can, 
to  avoid  the  violence  of  the  assault,  before  he  turns  upon  his  assailant 
To  constitute  a  homicide  in  self-defence ,  therefore,  it  must  appear  that 
the  dayer  had  no  other  possible  means  of  saving  his  own  life  but  by 
killbg  his  antagonist 

3.  Fdonious  homicide  is  the  killing  of  any  human  creature  without 
jostification  or  excuse ;  which  may  be  done  either  by  destroying  one's  sdf 
or  another  person. 

kfelo  de  scy  or  sdf-murderer,  is  one  who  deliberately  puts  an  end  to 
his  own  Hfe,  or  commits  any  unlamful  act  which  may  occasion  his  own 
death :  as  if,  in  maliciously  shooting  at  another  person,  the  gun  bunts  and 
kiflshifflsdf.  Suicide  admits  of  accessories ;  as  if  one  persuades  another 
to  kill  himseU,  and  he  does  so,  the  adviser  is  guilty  of  murder. 

WiUiil,  deliberate  snidde,  is  the  most  heinous  crime  which  a  man  can 
ooffimit :  for  no  man  has  a  right  to  anticipate  the  call  of  God,  or  to  be- 
Rare  the  public  of  a  member  by  destroying  himself.  Every  person  who 
bowingly  and  wilfully  destroys  his  own  life  is  guilty  of  murder ;  for  God 
onlj  who  gave  us  our  life  has  a  right  to  take  it  away ;  and  by  conse- 
qaenee,  every  man  who  offers  violence  to  his  own  life,  manifestly  invades 
tbe  prerogatives  and  usurps  the  rights  and  authority  of  God.  And  the 
same  rebeltious  act  by  which  he  mvades  the  prerogatives  of  the  Almighty, 
htttanfly  cuts  him  df  from  all  possibility  of  repentance,  and  hurries  him 
uncalled  before  his  o£fended  GreaUnr  and  Judge. 


'  Dreadful  aiteinpi! 


Just  rushing  from  self-slaughter,  in  a  rage 
To  rush  into  tbe  presence  of  our  Judge ; 
As  if  we  challenged  him  to  do  his  worst, 
And  matter'd  not  his  wrath.*' Btair'i  Grave. 

Men  of  loose  principles  have  always  entertained  fialse  notions  of  liberty, 
hoDoor,  and  courage.  We  leam,  both  from  the  laws  of  God  and  man, 
that  foieide  is  an  abhorred  practice,  and  whatever  pretensions  it  makes  to 
ixmoiir  and  courage,  it  Is  but  cowardice,  fear,  and  the  mark  of  a  poor  spirit 
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that  sinks  under  the  common  calamities  and  ills  of  this  life :  a  deed  to  be  ab* 
horred  and  condemned  with  all  our  zeal ;  to  be  guarded  against  with  onr 
utmost  care,  reason,  and  religion,  by  wallting  in  all  the  commandments  of 
God  blameless,  and  pouring  out  our  prayers  for  his  preventing  and  restraio- 
ing  grace,  that  his  fear  may  ever  be  before  us,  and  that  we  may  neTerbe 
tempted  above  what  we  are  able  to  bear,  nor  that  such  a  dreadful  impiety  may 
ever  overcome  us.  A  Christian  who  believes  that  the  wrath  of  God  is  reveal- 
ed against  all  unrighteousness  ;  that  without  repentance  no  sins  wiU  be  for- 
given ;  that  after  death  there  can  be  no  repentance :  that  such  a  man — pro- 
fessing the  faith  of  Christ  crucified,  and  having  covenanted  with  God  ia 
baptism  to  take  up  the  cross  and  bear  it,  if  need  be,  unto  death — should,  in 
the  impatience  of  his  soul  when  pressed  by  some  calamity,  deliberatdj 
choose  to  throw  off  his  burden  by  committing  a  sin  of  which  he  knows 
he  can  never  repent,  but  must  venture  the  consequences  to  all  eternity, 
is  what  nobody  could  believe,  if  its  too  frequent  practice  did  not  coDTinca 
us  that  such  desperate  madness  may  be  committed.  When  amanfalli 
into  this  melancholy  resolution,  he  yields  to  his  unrestrained  passions ;  so 
that  when  great  accidents  happen,  or  ^^  evil  days  come,"  he  has  no  stay 
or  support,  and  his  pride  will  not  submit  to  bear  the  loss  nor  (ibII  from 
his  former  condition,  but  he  abandons  himself  to  despair  of  God's  mercy, 
which  is  of  itself  a  great  crime :  but  neither  poverty  nor  bodily  afflictions, 
are  so  hard  to  bear  as  the  shame,  reproach,  and  infamy  of  so  woeful  a  dealli 
is  to  surviving  relations,  who  are  tormented  with  perplexing  doubts  and 
fears  concerning  the  future  condition  of  the  suicide. 

But  suicide  is  also  a  crime  against  the  king,  who  has  an  interest  in  the 
life  of  every  one  of  his  subjects.  The  law  of  England  has  annexed  such  pun- 
ishment to  this  horrid  crime  as  the  nature  of  the  case  admits.  To  affect  the 
former,  therefore,  the  law  directed  that  the  dead  body  should  have  an  igno« 
minious  burial,  by  being  interred  in  the  king's  highway  with  a  stake 
driven  through  it :  by  a  irecent  act,  however,  of  the  legislature,  this  part 
of  the  punishment  is  now  repealed.  And  with  respect  to  his  property : 
all  his  goods  and  chattels  shall  be  forfeited  to  the  king.  The  end  and  in- 
tention of  the  law  in  inflicting  this  degradation  and  confiscation,  so  well 
calculated  to  restrain  a  man  who  regards  hu  own  character  or  the  in- 
terests of  his  family,  from  committing  so  dreadful  a  crime,  is  almost 
wholly  defeated  by  the  too  common  practice  of  coroners' juries  in  retuni- 
ing  verdicts  of  lunacy ;  when  perhaps  the  evidence  may  be  far  from  justi- 
fying such  a  decision.  Before  a  jury  gives  a  verdict  of  lunacy,  they 
should  well  consider,  whether,  if  the  deceased  had  in  the  same  frame  of 
mind  killed  another  person  instead  of  himself,  the  evidence  before  them 
would  have  obliged  them  to  acquit  him  of  wilful  murder.  It  is  indeed  a 
common  notion,  that  none  but  a  madman  would  destroy  himself;  bat 
surely  this  sort  of  reasoning  is  very  absurd :  for  is  not  the  drunkard  mad, 
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whowaita  his  time  and  property  wholly  stupifying  his  senses  and  enemit* 
is^  bis  body,  and  thereby  commits  a  sort  of  lingering  suicide :  who,  although 
heispositiTely  assured  that  no  drunkard  can  enter  into  the  kingdom  of 
beaveoy  still  deliberately  persists  in  his  sin  ?  Is  not  the  adulterer  also 
mad,  who,  in  defiance  of  the  plainest  and  most  frequently  repeated  com- 
mand of  the  Almighty,  and  under  the  denunciation  of  a  curse,  defiles  his 
neighbour's  bed,  notwithstanding  the  alarming  menace^  ^Uhat  whore- 
nion^era  and  adulterers  God  wiU  judge  ?''  Yet  who  erer  thinks  of  ex- 
cofiDg  or  extenuating  either  on  the  score  of  insanity  ?  A  mistaken  ten- 
deness  for  the  relatives  of  the  suicide,  and  an  unwillingness  to  deprive 
them  of  his  property  by  their  verdict,  frequently,  no  doubt,  bias  both  the 
coroner  and  the  jury.  But  they  have  nothing  to  do  with  consequences, 
lod  no  consideratk>n  ought  to  come  in  competition  with  the  solemn  obli- 
gation of  tlieir  oath  ;  which  requires  the  jury  to  give  a  verdict  according 
to  the  evidence. 

The  other  species  of  criminal  homicide,  is  that  of  killing  another 
penon,  which  b  divided  into  manslaughler  and  murder. 

Manslaughter  is  defined  to  be  *Mbe  unlawful  killing  of  another  without 
malice  either  expressed  or  implied :  which  may  be  either  voluntarily,  on  a 
mdden  heat ;  or  involuntarily,  but  in  the  commission  of  an  unlawful  act" 

If  on  a  sudden  quarrel  two  persons  fight,  and  one  of  them  kills  the 
other ;  or  if  on  such  an  occasion  they  go  out  into  the  field  and  fight,  thu 
being  one  continued  act,  the  killing  u  vduniary  manslaughter.  But  if 
in  either  case  there  be  sufficient  cooling  time,  for  the  passions  to  subside, 
and  reason  to  interpose,  and  the  person  provoked  afterwards  kills  his  ad- 
versary, then  he  is  guilty  of  murder.  If  two  men  deliberately  agree  to 
fight  for  a  wager,  and  one  of  them  kills  the  other,  it  is  murder ;  because 
the  act  of  going  out  to  fight  for  a  wager,  is  in  itself  unlawful.  Yet,  in  con- 
tempt of  all  law,  the  debasing  custom  of  pugilism  is  daily  practised.  Even 
the  magistracy  itself  is  openly  insulted,  by  the  previous  notkse  of  these 
mnrderous  combats  which  is  given  in  the  public  newspapers ;  the  editors 
of  which,  by  disgracing  their  columns  with  the  minute  details,  give  a  la- 
mentable proof  of  the  vitiated  taste  of  the  public,  and  thus  prostitute  the 
liberty  of  the  press  to  the  injury  of  public  morals.  Pugilism  is  a  science 
which  might  have  been  very  suitable  in  a  Roman  amphitheatre  before 
beathen  spectators,  but  is  inconsistent  vrith  Christian  morality.  The  laws 
^  sufficient  to  restrain  these  oflTenders,  were  there  not  a  culpable  remiss- 
oeflB  b  enforcing  them.  In  the  year  1808,  the  magistrates  of  the  county 
of  Cambridge  very  laudably  passed  certain  resolutions  at  the  Christmas 
'•colons  to  prevent  prize  fighting ;  and  Mr  Justice  Grose,  in  his  charge 
to  the  grand  jury  the  following  Lent  assizes,  highly  commended  their 
I    conduct,  and  called  upon  the  public  in  general  to  assist  their  endeavours : 

and  farther  observed,  that  if  after  such  notice  any  person  should  abet 
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8Uoh  practices,  thoj  would  on  oonvictioa  be  liable  to  tweWe  months*  im- 
prisooment. 

Involuntary  manslanghter  differs  from  homicide  excusable  bj  misad- 
yentore.  The  latter  always  happens  in  consequence  of  a  lawful  act  \  but 
the  former,  in  the  commission  of  one  that  is  unlawful  The  crime  of 
manslaughter  amounts  to  felony,  and  the  offender  is  punished  by  fine  and 
forfeiture  of  all  his  goods  and  chattels. 

The  legal  definition  of  the  hoirid  crime  of  murder  is,  '^.  when  a  perwo 
of  sound  memory  and  discretion,  unlawfully  killeth  any  reasonable  cres- 
ture  in  bemg,  and  under  the  king*s  peace,  with  malice  aforethought, 
either  expressed  or  implied." 

Unlawful  killing  may  take  place  by  poisoning,  starring,  striking, 
drowning,  or  by  any  other  means  by  which  death  may  be  wilfully  inflicted 
on  a  human  creature.  A  man  may  be  guilty  of  murder  although  he 
neither  strike  a  blow  nor  primarily  intend  the  death  of  another ;:  us  if 
a  parish  officer  should  shift  a  pauper  from  parish  to  parish,  till  he  dia 
from  want  of  food  and  proper  care.  But  to  constitute  any  killing,  mur- 
der, it  is  necessary  that  the  party  die  within  a  year  and  a  day  alter  the  cause 
of  the  death  was  administered.  The  grand  criterion,  however,  which  dis- 
tinguishes murder  from  all  other  killing,  is  that  the  killing  must  be  coB' 
mitted  with  malice  aforethought ;  and  this  in  law  may  either  be  exprea 
or  implied.  Besides,  those  who  entice  others  to  drinking  or  other  ex- 
cesses which  bring  on  diseases,  and,  by  weakening  the  body,  not  only  de- 
prive them  of  health,  the  most  valuable  comfort  of  life,  but  by  these  meaiu 
hasten  their  death,  cannot  hope  that  God  will  hold  them  guiltless  of  blood. 
When  a  perM>n  does  an  act,  in  itself  lawful,  but  in  an  unlawful  manner, 
and  without  due  caution  and  circunispection,  as  when  a  workman  flings 
down  a  stone  or  piece  of  timber  into  the  street,  and  a  man  is  thereby 
killed,  it  may  be  either  misadventure,  manslaughter,  or  murder,  according 
to  the  circumstances  under  which  the  original  act  was  done ;  if  it  were 
in  a  country  village,  where  there  are  few  passengers,  and  he  calls  out  to  all 
people  to  have  a  care,  it  is  only  a  misadventure ;  but  if  it  were  in  Lon- 
don, or  any  other  populous  town,  where  people  are  continually  passing, 
it  is  manshiughter,  even  although  he  does  give  warning  ;  and  if  he  knows 
of  people  passing,  and  gives  no  warning  at  aU,  then  it  is  murder,  being 
esteemed  malice  against  all  mankind.  And  whoever  excites  or  prompts 
another  to  such  a  pitch  of  anger  and  revenge,  or  blows  the  eoals 
of  dissension  between  others,  should  it  end  in  murder,  cannot  be  free 
of  that  commandment  which  says,  thou  shalt  not  kill. 

*'  First  enry,  eldest  bom  of  hell,  Imbrued 
Her  bands  in  blood,  and  taugbt  the  sons  of  men 
To  malce  a  death  which  nature  never  made 
And  God  abhorrM ;  with  violence  rude  to  break 
The  thread  of  life  ere  half  its  length  was  run, 
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And  rob  a  wretched  brother  of  his  being. 
With  joy  ambition  saw,  and  soon  improved 
The  execrable  deed..    'Twas  not  enough 
By  subtle  fraud  to  snatch  a  single  life ; 
Puny  impiety !  whde  Idngdoms  fell 
To  sate  the  lust  of  power :  more  horrid  still, 
The  foulest  stain  and  scandal  of  our  nature, 
Became  its  boast    One  murder  made  a  villain ; 
Millions  a  hero." 

Express  malice  is  ivhen  one  kills  another  with  deliberate  design  ;  which 
design  is  evidenced  by  some  overt  act ;  as  lying  in  wait,  antecedent  threats, 
former  grudges^  and  concerted  schemes  to  accomplish  his  diabolical  pur- 
pose. Our  Saviour  and  his  apostles  expressly  applies  the  sixth  com- 
maodmeDt  to  our  rvo?-ds  and  secret  intentions j  and  to  the  several  degrees 
of  causeless  anger  which  break  out  into  contumelious  and  reproachful 
language :  and  St  John  assures  us  that  whosoever  hateth  his  brother  is  a 
morderer,  and  ^'  ye  know,"  says  he,  ^'  that  a  murderer  hath  no  eternal  life 
abiding  in  him."  But  above  all,  our  Saviour  said,  that  ^^  whosoever  is  angry 
vitb  bis  brother  without  a  cause,  shall  be  in  danger  of  the  judgment ;  and 
whosoever  shall  say  to  his  brother  Raca,  shall  be  in  danger  of  the  council ; 
kt  whosoever  shall  say.  Thou  fool,  shall  be  in  danger  of  hell  fire."* 

Deliberate  duelling  is  an  open  breach  of  this  commandment,  and  falls 
under  the  description  of  express  malice.  And  the  law  of  England  has 
justlj  fixed  the  crime  and  punishment  of  murder  on  both  the  principals 
and  accessories  of  this  unchristian  practice :  for  the  plea  of  self-preserva- 
tion is  utterly  foreign  to  the  conditions  and  circumstances  of  the  man  who 
ibimallj  either  gives  or  accepts  a  challenge ;  and  he  adds  to  the  sin  of  at- 
tempting to  take  away  his  neighbour's  life,  by  throwing  himself  into  the 
utmost  peril  of  losing  his  own — both  body  and  soul.  For  those  who  are 
killed  in  such  engagements,  go  into  the  intermediate  state,  not  only  void 
of  charity,  but  enflamed  with  malice  and  revenge,  or  at  least  with  anger 
and  fury ;  and  when  these  qualities  are  the  last  possessors  of  their  souls, 
vith  what  society  of  spirits  are  they  qualified  to  associate  in  the  next 
world  ?  But  the  same  firmness  and  integrity,  on  the  trial  of  a  duelist,  which 
so  eminently  distinguish  an  English  jury  upon  all  other  occasions,  would 
^n  put  a  stop  to  this  violation  of  all  law,  human  and  divine.  Perhaps  it 
^  be  asked,  what  are  men  of  honour  to  do,  if  they  must  not  appeal  to 
^nns  ?  The  answer  is  obvious,  if  one  gentleman  have  ofiTended  another — 
he  cannot  give  a  more  indisputable  proof  of  genuine  courage,  than  by 
i^iog  a  frank  acknowledgment  of  his  fault,  and  asking  forgiveness  of 
tbe  injured  party  ;  and,  on  the  other  hand,  if  he  has  received  an  alTront, 
be  ought  as  freely  to  forgive  as  he  hopes  to  be  forgiven  of  God.  Still,  it 
0^7  be  urged  that  a  naval  or  military  officer,  at  least,  must  not  decline  a 

♦StMatt.  V.  22. 
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challenge,  if  be  would  maintain  the  character  of  a  man  of  oourage.  But 
It  is  insulting  the  loyalty  and  good  sense  of  the  brave  defenders  of  our  laws, 
even  to  imagine  that  they,  of  aU  men,  must  violate  them  to  preserve  their 
honour ;  since  the  king  has  expressly  forbidden  any  military  man,  on  pain 
of  being  cashiered,  if  an  officer,  and  of  soffering  corporeal  punishment,  if 
a  non-commissioned  officer  or  private  soldier.  Nor  ought  any  officer  or 
soldier  to  upbraid  another  for  refusing  a  challenge,  when  his  majesty  de- 
clares that  he  considers  such  as  having  only  acted  in  obedience  to  his  royal 
orders,  and-  fully  acquits  him  of  any  disgrace  that  may  be  attached  to  his 
conduct.'*' 

It  is  also  murder  by  express  malice,  if  a  master  or  teacher,  on  a  sudden 
provocation,  beat  his  servant  or  scholar  in  a  cruel  and  unusual  manner,  so 
that  he  dies>  although  the  ofTender  did  not  intend  his  death  ;  because  such 
cruelty  indicates  malignity  of  heart.  Or  if  a  master  refuses  an  apprentice 
necessary  food  or  sustenance,  or  treats  him  with  such  continued  harshness 
and  severity  as  occasions  his  death,  the  law  will  apply  malice,  and  the 
oflfence  wiU  be  murder.  Implied  malice  u  when  one  man  wilfully  poisons 
another.  In  this  case  the  law  presumes  that  such  a  deliberate  act  could 
arise  only  from  malice,  although  no  particular  enmity  can  be  proved.  So 
aliK)  if  one,  knowing  the  authority  of  an  officer  of  justice,  kills  him  in  the 
execution  of  his  office,  the  law  will  imply  malice,  and  consider  the  slayer 
guilty  of  murder.  If  even  on  a  sudden  provocation  one  man  beats  an- 
other in  a  cruel  and  unusual  manner,  so  that  he  dies,  although  he  did  not  in- 
tend his  death  ;  yet  he  is  guilty  of  murder  by  express  malice,  that  is,  by  an 
express  evil  design.  As  when  a  park  keeper  tied  a  boy  that  was  stealing 
wood  to  a  horse's  tail  and  dragged  him  along  the  park,  when  a  master 
corrected  his  servant  with  an  iron  bar,  and  a  schoolmaster  stamped  on  his 
scholar*s  belly,  so  that  each  of  the  sufferers  died :  these  were  justly  hdd  to  be 
murders ;  because  the  correction  being  excessive,  it  must  have  proceeded 
from  a  bad  heart,  and  was  equivalent  to  a  deliberate  act  of  slaughter. 

To  dismember,  maim,  or  deface  our  neighbour's  person  must  also  be  cion- 
sidered  as  a  breach  of  this  commandment,  if  wilfully  committed.  The 
judgment  of  God  has  abundantly  declared  the  guOt  of  such  practices  ia 
one  of  the  slightest  of  these  instances,  the  case  of  a  bond-servant  or  slave ; 
if  the  master  had  the  cruelty  to  strike  out  a  tooth,  its  penalty  was  the  ser-j 
vant's  emancipation  from  slavery.  Besides,  these  outrages  may  have  a  na-l 
tural  tendency  to  the  death  of  the  party,  which  frequently  follows,  or  to  dis-l 
able  the  sufferer  from  afterwards  gaining  his  bread,  which  eventually  may' 
prove  a  more  Imgering  and  tormenting  death.  The  late  lord  Ellenborougb, 
lord  chief  justice  of  the  king's  bench,  introduced  a  bill  into  pariiament  in 
the  year  1803,  in  order  to  prevent  this  crime,  and  which  received  the  royal 

*  Art  of  War,  sec.  vii.  ' 
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assent  oa  the  S4th  June  that  year ;  it  is  the  57  of  George  III.  aa  kXhma : 
^'  An  act  ibr  the  farther  preroDtion  of  maticious  shooting,  and  attempting 
to  discharge  loaded  fire-arms,  stahbing,  catting,  ivounding,  poisoning,  and 
the  mafidoas  asing  of  means  to  procure  the  miscarriage  of  women ;  and 
aim  the  maKcioas  setting  fire  to  buildii^ :  and  also  for  repealing  the  act 
of  king  James  I.  entituled,  *  an  act  to  prevent  the  destroying  and  murder- 
ing of  bastard  children,'  and  to  make  proTisions  in  lieu  thereof. 

<*  I.  Whereas,  diTers  cruel  and  barbarous  murden  haTe  been  of  late  bar- 
barously and  wickedly  comnutted  in  divers  parts  of  England  and  Ireland, 
upon  the  persons  of  divers  of  his  majesty's  subjects,  either  with  an  intent 
to  maider,  or  rob,  or  to  mmm,  disfigure,  or  disable,  or  to  do  other  grievous 
bodily  harm  to  such  subjects :  and,  whereas,  the  provisions  now  by  law 
made  for  the  preventioa  of  such  offences,  have  been  found  ineffectual  for 
that  purpose  t  and  whereas,  certain  other  heinous  offences  committed,  with 
intent  to  destroy  the  lives  of  his  majesty's  subjects  by  poison,  or  with  intent 
(o  procure  the  miscarriage  of  women,  or  with  intent  by  burning  to  destroy 
or  injure  the  buildings  and  other  property  of  his  majesty's  subjects,  or  to 
prejudice  persons  who  have  become  insurers  o(  or  upon  the  same,  have 
been  of  late  also  frequently  committed,  but  no  adequate  means  have  been 
hitherto  provided  Ibr  the  prevention  and  punishment  of  such  offences :  Be  it 
therefore  enacted,  &c..  That  if  any  person  or  persons  shall,  in  either  Eng- 
land or  Ireland,  wilfully,  maliciously,  and  unUwfuUy  shoot  at  any  of  his 
majesty's  subjects,  or  shall  wilfully,  malkaously,  and  unlawfully  present, 
point,  or  level  any  kind  of  loaded  fire-arms  at  any  of  his  majesty's  subjects, 
and  attempt  by  drawing  a  trigger,  or  in  any  other  manner,  to  discharge 
the  nme  at  Ins  or  their  persons,  or  shall  wilfully,  &c  stab  or  cut  any  of 
hk  majeaty's  subjects,  with  intent  in  so  doing,  or  by  means  thereof,  to  mur- 
der or  rob,  or  to  maim,  disfigure,  or  disable  such  of  his  majesty's  subjects 
with  intent  to  obstruct,  resist,  or  prevent  the  Uwful  apprehension  of  such 
penons,  or  his,  her,  or  their  accomplioes,  for  any  offences  for  which  they 
may  be  liable  to  be  apprehended :  or  shall  wilfully,  &c.  administer  or  cause 
to  be  administered  any  deadly  poison,  or  other  noxious  and  destructive 
aibitsnoe  or  thing,  with  intent  to  murder,  or  to  cause  and  procure  the 
nuaeaniage  of  any  woman  then  being  quick  with  child ;  or  shall  wilfully, 
&c  set  fire  to  any  house,  bam,  granary,  hop*oast,  malt-house,  stable, 
coach-house,  out-house,  mill,  wardiouse,  or  shop,  whkh  shall  then  be  in 
the  possession  of  the  person  himself,  or  of  any  other  person  or  body  cor- 
porate, with  intention  to  injure  or  defraud  any  person  or  body  corporate ; 
that  then  and  in  any  such  case,  the  persons  so  offending,  their  counsellors, 
Mien,  and  abettors,  knowing  of  and  privy  to  such  offence,  shall  be  de- 
dared  febns,  and  shall  suffer  death  without  benefit  of  dergy.*     Provided 

*  Benefit  of  clergy  has  been  aince  that  time  abolished. 
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that  in  cage  it  shall  appear  on  their  trial,  that  such  acts  of  stahbmg  or 
cutting  were  committed  under  such  circumstances  as  that,  if  death  had 
ensued  thereupon,  the  same  would  not  in  law  have  amounted  to  the  crime 
of  murder,  that  then  and  in  every  such  case,  such  persons  shall  be  deemed 
and  taken  to  be  not  guiltj  of  the  felonies  whereof  they  shall  be  so  indicted, 
but  be  thereof  acquitted. 

**  II.  If  any  person  or  persons  shall  wilfully  and  malicioudy  administer 
any  medicine,  drug,  or  other  substance  or  thing  whatsoever,  or  employ 
or  cause  to  be  employed  any  instrument  or  means  whatsoever,  with  intent 
thereby  to  cause  or  procure  the  miscarriage  of  any  woman  not  proved  to 
be  quick  with  child  at  the  time ;  such  persons,  their  counsellors,  aiden, 
and  abettors,  knowing  of  and  privy  to  such  ofTence,  shall  be  declared  guilty 
of  felony,  and  shall  be  liable  to  be  fined,  imprisoned,  set  in  the  pillory, 
publicly  or  privately  whipt,  or  to  suffer  one  or  more  of  said  punishmento, 
or  to  be  transported  for  any  term  not  exceeding  fourteen  years,  at  the  dis- 
cretion of  the  court. 

*^  III.  The  two  acts  for  preventing  the  murdering  of  bastards  in  England 
and  Ireland  are  hereby  repealed ;  and  women  charged  with  the  murder  of 
any  issue  of  their  bodies,  male  or  female,  which  if  bom  alive  would  be  by 
law  bastard,  shall  proceed  and  be  governed  by  the  like  rules  of  evidence 
and  presumption  as  in  trials  for  murder. 

^^  IV.  Provided  always,  that  women  acquitted  of  such  murder,  but  who 
by  secret  burying,  or  otherwise,  endeavour  to  conceal  the  birth,  the  court 
shall  adjudge  such  prisoner  to  be  committed  to  the  common  jail  or  house 
of  correction,  for  any  time  not  exceeding  two  yeai's." 

The  benefit  of  lord  £llenborough*s  act  was  extended  to  Scotland,  as  hm 
statute  comprehended  only  England  and  Ireland.  The  act  for  Scotland  is  6 
George  IV.  cap.  136,  and  was  passed  on  the  5th  July,  1835.  After  recit- 
ing the  preamble  of  the  preceding  act,  and  reciting  the  same  list  of  crimes,  it 
states,  that,  on  conviction  of  any  of  the  crimes  recited  in  lord  Ellen- 
borough's  act,  '^  they  shall  be  held  guilty  of  a  capital  crime,  and  receive 
sentence  of  death  accordingly." 

^^11.  If  any  person  in  Scotland  shall  maliciously,  frc  throw  or  otherwise 
apply  to  any  of  his  majesty's  subjects,  any  sulphuric  acid  or  other  oorrosiye 
substance,  calculated  by  external  application  to  bum  or  injure  the  human 
frame,  with  intent  either  to  murder  or  maun,  or  disfigure,  or  disable,  or 
with  the  intent  to  do  some  grievous  hodily  harm  to  any  of  his  majesty's 
subjects,  and  where  in  consequence  any  person  shall  be  maimed,  disfigured, 
or  disabled,  or  receive  grievous  bodily  harm ;  on  lawful  conviction,  such 
person  shall  be  held  guilty  of  a  capital  crime,  and  receive  sentence  of  death 
accordingly.  Provided  that,  if  it  appear  on  the  trial  that,  if  under  the 
circumstances  of  the  case,  death  had  ensued,  the  acts  done  would  not  have 
amounted  to  the  crime  of  murder,  the  prisoner  shall  not  be  hM  guilty  of 
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a  eafiitai  crime.  And  proTided  also,  that  nothing  in  this  or  any  other 
sUtate  enacting  a  capital  punishment  shall  be  held  to  affect  the  power  of 
the  public  |»o8ecutor  to  restrict  the  pains  of  law.^' 

Formerly  the  punishment  of  murder  and  manslaughter  were  one  and 
the  same,  both  having  the  benefit  of  clergy  ;  so  that  none  but  unlearned 
persons  were  put  to  death  for  this  enormous  crime  :  but  now  the  benefit  of 
clergy  is  taken  away  from  all  murderers,  &c.  ;*  and  every  person  being  oon- 
Tiet»i  of  muider,  or  of  being  accessory,  before  the  fact,  to  murder,  shall 
suffer  death  as  a  felon ;  and  every  accessory,  to  murder,  after  the  fact,  is 
liable  to  transportation  for  life,  or  imprisonment  with  hard  labour,  at  the  dis- 
cretion of  the  court.  In  atrocious  cases  it  was  frequently  usual  for  the  court 
to  direct  the  murderer,  after  execution,  to  be  hung  upon  a  gibbet,  in 
Ghatas,  near  the  place  where  the  fact  was  committed  ;  but  this  was  no  part 
of  the  legal  judgment.  This  was  quite  contrary  to  the  express  command 
of  the  Mosaical  law,  which  says,  '^  the  body  of  a  malefactor  shall  not  re- 
main all  night  upon  the  tree,  but  thou  shalt  in  anywise  bury  him  that  day, 
that  the  land  be  not  defiled  ;"f  but  it  seems  to  have  been  borrowed  from 
the  ehril  law,  which,  besides  the  terror  of  the  example,  gives  also  another 
naion  for  this  practice,  viz.  that  it  is  a  comfortable  sight  to  the  relations 
and  friends  of  the  deceased.  It  is  now  however  enacted,  that  the  judge 
shall  pronounce  sentence  immediately  after  conviction,  unless  he  sees  cause 
to  postpone  it,  and  shall  in  passing  sentence  direct  him  to  be  executed  on  the 
next  day  but  one  (unless  the  same  shall  be  Sunday,  and  then  on  the  Mon- 
(lay  following),  and  that  his  body  be  delivered  to  be  dissected  and  anato- 
nized ;  and  that  the  judge  may  direct  his  body  to  be  afterwards  hung  in 
chains,  but  in  nowise  to  be  buried  without  dissection.  And  during  the 
short  bat  awful  interval  between  sentence  and  execution,  the  prisoner  shall 
be  kept  alone,  and  sustained  with  only  bread  and  water.  But  a  power 
was  allowed  to  the  judge,  on  good  and  sufficient  cause,  to  respite  the  exe- 
cution, and  rdax  the  other  restraints  of  this  act.  A  late  act,  however, 
has  now  altered  this  practice  in  some  respects,  and  the  sentence  expresses 
^Hbat  the  body  of  the  offender  shall  be  dissected  or  hung  in  chains, 
whichsoever  of  the  two  the  court  shall  order." 

Ptlit  treason  b  also  a  species  of  murder ;  and  happens  either  when  a 
Berraot  kills  his  master,  a  wife  her  husband,  or  a  clergyman  his  bishop, 
to  whom  they  respectively  owe  faith  and  obedience.  To  convict  any  one 
of  petit  treason,  two  witnesses  are  necessary ;  but  one  is  sufficient  to  prove 
the  murder.  A  person  convicted  of  petit  treason,  is  sentenced  to  be 
^wn  upon  a  hurdle,  hanged,  and  dissected. 

Forcible  abduction  and  marriage,  which  is  vulgarly  called  stealing  an 
IieireB,  is  an  offence  against  the  female  part  of  his  majesty's  subjects.     It 

*  9  Geo.  lY.  SI.  t  Dettt  xxi.  S3. 
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18  DOW  oiacted,  that  if  any  woman  having  an  interest  in  real  or  p^aonal 
estate,  or  being  an  heiress  presumptive,  or  next  of  kin  to  any  penon 
having  such  interest,  shall  be  taken  away  or  detained  against  her  will  b^ 
any  person  from  motives  of  lucre  and  with  intent  to  many  or  defile  her,  or 
to  cause  her  to  be  married  or  defiled  by  any  other  person ;  every  sndi  of- 
fender and  his  abettors  shall  be  guilty  of  felony,  and  is  liaUe  to  transportp 
ation  for  life  or  for  years,  or  imprisonment  with  or  without  hard  kibcrar.^ 

An  inferior  degree  of  the  same,  but  not  attended  vnth  force,  is  when 
any  person  takes  away  an  unmarried  giri,  being  under  the  age  of  sixteen 
years,  out  of  her  parents'  possession,  or  any  other  persons  having^  tlie  lav- 
ful  charge  of  her,  and  against  their  will ;  such  offender  is  guilty  of  a  mil- 
demeanor  and  liable  to  a  discretionary  punishment  by  fine  and  impnam 
ment.  By  the  new  marriage  a€t,t  if  the  parties  ccmtract  mairiage,  such 
marriage  is  not  void  ;  but  the  party  concerned  in  procuring  it  forleils  all 
interest  in  the  property  thereby  obtained,  and  effectual  means  are  provided 
tor  securing  the  property  to  the  issue,  under  the  directions  of  either  tbe 
courts  of  chancery  or  of  the  exchequer. 

Courts  of  Criminal  Juriboiotion. — The  criminal  law  of  &^- 
land  is  not  vmdictive,  but,  on  the  contrary,  merdfuL  It  acta  with  a 
promptitude  on  conviction  that  is  calculated  to  exhibit  an  awful  examiile 
and  strike  terror  into  offenders :  but  it  at  the  same  time  manifrista  giest 
tenderness  and  compassion,  by  providing  for  the  prevention  of 
Like  a  kind  parent,  it  has  more  pleasure  in  warning  its  childreD  < 
offences,  than  in  punishmg  them  for  their  trani^ressions. 

Preventive  justice  Consists  in  obliging  those  persons  whom  there  is  good 
ground  for  suspectmg  of  future  misconduct,  to  give,  by  some  pledges  or 
sureties  for  keeping  the  peace»  or  for  their  good  behaviour,  lull  aasoranee 
to  the  public  that  they  will  not  offend  against  the  laws.  Any  justice  of 
the  peace  may  demand  such  security  according  to  his  discretion :  or  it 
may  be  granted  at  the  request  of  any  subject,  upon  cause  being  shown. 
When,  however,  a  person  has  actually  offended  against  the  kw,  be  is 
liable  to  its  penalties :  but  not  until  his  conduct  has  been  inquired  into  be- 
fore the  proper  tribunal.  The  laws  of  England  have  not  only  emoleJ 
what  punishment  shall  be  inflicted  for  this  or  that  offence,  but  aevvral 
courts  are  likewise  instituted,  in  whkh  offenders  are  to  be  tried  by  leam^il 
judges,  appointed  by  the  king,  to  expound  the  law  and  prooouooe  iu 
sentence. 

The  courts  of  criminal  jurisdiction  are  those  of  a  public  and  general 
authority  throughout  the  kingdom  :  such  as  are  private  and  special  being 
confined  to  particular  parts  of  the  realm. 

The  highest  criminal  court  in  tlie  kingdom,  is  the  high  court  or 

*  9  Geo.  iv.  c.  31.  f  4  Geo.  iv.  c  76. 
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PARUAMCNT.  Thk  court  is  supreme,  not  only  in  making,  but  also  in 
execoting  lam.  In  it  the  greatest  offenders,  ivhether  peers  or  eommonera, 
mar,  sod  frequently  haTe  been  prosecuted  and  punished  by  trial  on  impeach' 
mad :  which  is  a  presentment  to  the  house  of  Lords  by  the  Commons  of 
Great  Britain  in  pariiament  assembled ;  as  they  are  the  most  solemn  grand 
jury  in  the  nation.  A  peer  of  the  realm  may  be  impeached  for  any  crime ; 
and  a  commoner  may  be  impeached  before  the  lords  for  a  capital  ofTence,  as 
wd  as  for  high  misdemeanours.  The  kmg^s  ministers  being  responsible  to 
parliament  unquestionably  exposes  them  to  party  caprice  and  reyenge^  and 
subjects  them  to  the  liability  of  being  harassed  with  expensive  and  vexatious 
impeschments.  On  the  other  hand,  there  would  be  considerable  danger  of 
tliev  screening  themselves  from  just  prosecution  and  merited  punishment,  by 
pkadlog  a  pardon  under  the  great  seal,  did  not  the  law  wisely  prevent 
such  an  abuse  of  the  royal  prerogative.  The  king  cannot  put  a  stop 
to  the  lords*  proceedings  to  try  the  articles  of  impeachment  exhibited  by 
the  commons,  it  being  enacted  that  no  pardon  under  the  great  seal  shall 
be  fdeadable  to  an  impeachment  by  the  commons  of  Great  Britain  in  par- 


The  most  pubUc  criminal  court  is  the  court  of  the  lord  high  steward 
of  Great  Britain,  instituted  for  the  trial  of  peers  indicted  for  treason  or 
febny,  or  lor  misprision  of  either.  The  office  of  this  great  magistrate 
is  Tery  ancient,  and  was  formerly  hereditary,  or  at  least  held  for  life  or 
during  good  behaviour ;  but  it  is  now  granted  for  the  occasion :  and  it  is 
neeeHsry  to  bestow  it  upon  a  lord  of  parliament,  else  he  is  incapable  to 
tfj  neh  delinquent  peer.  When  an  indictment  is  found  by  a  grand  jury 
of  freehoUers  at  the  assizes  against  a  peer  (ar  treason,  felony,  or  mia* 
pision  of  treason,  the  king  creates  a  k)rd  high  steward  pro  hac  vice^  by 
cofflDBiaon  under  the  great  seal  which  recites  the  indictment  so  found, 
and  gives  his  grace  power  to  receive  and  try  it  He  then  dkects  a  pre- 
cept to  a  sergeant  at  arms  to  summon  the  lords  to  attend  and  try  the  in- 
dicted peer.  Every  lord  present  shall  vote  in  the  trial  of  such  peer,  first 
taking  the  oaths  of  allegiance  and  supremacy,  and  subscribing  the  declar- 
stioD  against  popery.  But  a  majority  of  twelve  is  required  to  convict  a 
peer.  In  the  conrt  of  the  lord  high  steward,  which  is  held  in  the  recess  of 
parliament,  he  is  the  sole  judge  in  matters  of  law,  as  the  lords'  triers  are 
in  matters  of  fact ;  and  as  they  must  not  interfere  with  him  in  regulating 
the  proceedings  of  the  court,  so  he  has  no  right  to  intermix  with  them  in 
ginng  any  vote  upon  the  triaL 

It  has  been  a  point  of  controversy  whether  the  bidiops,  being  the  first 
estate  of  parliament,  have  any  right  to  sit  in  the  court  of  the  lord  high 
itewaid  to  try  indictments  of  treason  and  mispridon.     Some  indine  to 
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imagine  that  tliey  are  included  under  the  general  Mrordi  of  the  statute, 
^'  ail  peers  ivho  have  a  right  to  sit  and  vote  in  parliament ;''  but 
though  bishops  are  clearly  lords  of  parliament,  yet  their  blood  not  being 
ennobled,  they  are  not  uniTersally  allowed  to  be  peers  with  the  temponl 
nobility.  However,  there  is  no  instance  on  record  of  their  ever  baviii| 
sat  on  trials  for  capital  offences,  even  upon  impeachments  or  indictments 
in  full  parliament,  much  less  in  the  court  of  the  lord  steward  ;  they  osn- 
ally  withdraw  voluntarily,  but  enter  a  protest  declaring  their  right  to 
stay.  In  the  Constitutions  of  Clarendon,  made  in  the  reign  of  Henry  II., 
the  bishops  are  expressly  excused  rather  than  excluded,  from  sitting  and 
voting  in  trials  which  concern  life  and  limb ;  and  archbishop  Becket*i 
quarrel  with  Henry  was  not  on  account  of  being  excepted,  but  because  be 
compelled  the  bishops  to  attend  at  all.  The  determination,  however,  of 
the  house  of  lords  in  the  earl  of  Danby's  case,  1 6th  May,  1879,  that  the 
lords  spiritual  have  a  right  to  stay  and  sit  in  court  in  capital  cases,  till  tbe 
court  proceeds  to  the  vote  of  ^*  guilty  or  not  guilty,"  which  is  quite  conso- 
nant to  the  Clarendon  Constitutions,  and  has  ever  since  been  adhered  to. 

Another  public  criminal  court,  is  the  court  of  King's  Bench,  which  is 
divided  into  a  crown  side,  and  a  jdea  side, — wliich  on  the  crown  side  takes 
cognizance  of  all  criminal  causes,  from  high  treason,  down  to  tbe  most 
trivial  misdemeanor,  or  breach  of  the  peace.  Indictments  from  aU  tbe 
inferior  courts  may  be  removed  into  this  court  by  writ  of  certiorari^  and 
tried  either  at  bar  or  at  nisi  prins^  by  a  jury  of  the  county.  All  informa- 
tions filed  in  the  court  of  king's  bench,  and  all  indictments  removed  there 
by  certiorari^  if  not  tried  at  the  bar  of  the  court,  which  rarely  happens, 
must  be  tried  at  the  assizes  by  writ  of  nisi  prius.  The  judges  of  this  court 
are  the  supreme  coroners  of  the  kingdom,  and  in  virtue  of  that  dignity  re- 
versed the  return  of  the  coroner's  jury  in  the  case  of  the  policeman,  Ro- 
bert Cully,  who  was  killed  in  the  Calthorpe  street  riot  They  are  also 
sovereign  justices  of  oyer  and  terminer^  and  of  gaol  delivery.  Into  ibb 
court  also  has  reverted  all  that  was  good  and  salutary  of  the  jurisdiction 
of  the  court  of  star  chamber,  which  was  a  court  of  very  ancient  origin, 
consisting  of  lords  spiritual  and  temporal,  lay  privy  councillors,  together 
with  two  judges  of  the  courts  of  common  law,  without  the  intervention  of 
any  jury.  Their  jurisdiction  extended  legally  over  riots,  perjury,  misbe- 
haviour of  sheriffs,  and  other  notorious  misdemeanors,  contrary  to  tbe 
laws  of  the  land.  It  was  finally  abolished  by  Charles  I.,  to  the  general 
joy  of  the  whole  nation. 

The  high  court  of  Admiralty  held  before  the  lord  high  admiral  of  Eng- 
land, or  his  deputy,  styled  the  judge  of  the  admiralty,  is  not  only  a  court 
of  civil,  but  also  of  criminal  jurisdiction.  It  has  cognizance  of  all  crimes 
and  offences  committed  on  the  seas,  or  on  the  coasts,  out  of  the  body  or 
extent  of  any  English  county.     But,  as  this  court  proceeded  without  jury. 
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(he  eapriee  of  the  judge  was  apt  to  be  guflty  of  arbitrary  and  oppresrire 
eoodnct,  aud  it  was  determined  that  offences  should  be  tried  by  comrois- 
aooetB  of  oyer  and  terminer  under  the  king's  great  seal,  the  admiral  or 
fail  deputy,  and  three  or  four  more— the  indictment  being  first  found  by  a 
graod  jury,  and*  afterwards  tried  by  a  petit  jury. 

These  four  courts  may  be  held  in  any  part  of  the  kingdom,  and  their 
juriidiction  extends  over  crimes  that  arise  from  one  end  of  it  to  the  other. 
There  are  also  courts  of  a  general  nature,  and  uniyersally  diffused  over 
the  nation,  but  of  a  local  jurisdiction  and  confined  to  particular  districts. 

The  courts  of  Offer  and  Terminer,  and  general  gaol  delivery,  which  are 
hdd  before  the  king's  commissioners ;  among  whom  are  generally  the  two 
jodges  of  the  courts  at  Westminister.  These  courts  are  held  twice  a-year 
m  every  county  in  the  kingdom,  except  the  four  northern  ones,  where  they 
St  only  once  a-year.  But  in  London  and  Middlesex  they  are  open  eighi 
times  a-year.  The  commission  of  general  gaol  delirery  empowers  the 
judges  to  deliver  erery  prisoner  who  shall  be  in  the  gaol  when  they  arrive, 
for  whatever  crimes  committed ;  so  that  one  way  or  other  the  gaols  are  in 
general  cleared,  and  all  offenders  tried,  punished,  or  delivered,  twice  in  every 
jor:  a  constitution  of  smgular  use  and  excellence.  The  justkes  of  the 
peiee,  wherem  the  assizes  are  held,  are  all  bound  by  law  to  attend  there 
00  pun  of  being  fined,  and  to  assist  the  judges  in  such  matters  as  lie  within 
Iheir  knowledge  and  jurisdiction.  No  man  can  sit  as  a  judge  of  assize  in 
Irii  native  county,  although  he  may  act  therein  as  a  commissioner  of  oyer 
aad  terminer  and  gaol  delivery. 

The  court  of  general  quarter  sessions  of  the  peace  must  be  held  in  every 
»QntT,  once  in  every  quarts  of  a-year;  that  is,  the  first  week  after 
Mkbadraas-day — ^the  first  week  after  »he  Epiphany — ^the  first  week  after 
the  dose  of  Easter — and  in  the  week  after  the  translation  of  St  Thomas 
the  martyr,  or  7tfa  July.  It  must  be  held  before  two  or  more  justices  of 
^  peace,  one  of  whom  must  be  of  the  quorum.  Its  jurisdiction  extends 
to  the  trying  and  determining  all  felonies  and  trespasses  whatsoever.  The 
justices,  however,  seldom  or  ever  try  any  greater  offences  than  larcenies ; 
Durders,  and  other  capital  felonies,  they  usually  remit  to  the  assizes  for 
more  solemn  trial  The  records  or  rolls  of  the  sessions  are  committed  to 
the  custody  of  a  special  officer,  called  the  custos  rotulorum,  who  is  always  a 
jostice  of  the  quorum,  and  a  man  of  integrity  and  honour.  He  is  the  princi- 
pal ciml^  as  the  lord  lieutenant  is  the  prindpal  military  ofilcer  in  the 
county,  and  is  nominated  by  the  king's  sign  manual.  To  him  belongs  the 
appomtment  of  the  derk  of  the  peace,  which  office  he  is  prohibited  from 
^ng  for  money. 

In  most  corporation  towns  there  are  quarter  sessions  held  before  justices 
of  their  own,  within  their  respective  limits ;  besides  these  there  are  occa* 
«xal  petty  sessions,  holden  both  in  towns  and  counties,  in  the  intervals  of 
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the  quarter  senioDB,  for  the  despatch  of  bunness  of  inferior  moment ;  sadi 
as  the  licensing  of  ale-bouses  and  the  like. 

The  Sheriff's  Toum^  or  rotation,  is  a  court  of  record,  held  twice  ewerj 
year,  before  the  sheriff  in  different  parts  of  the  county,  within  a  month 
after  Easter  and  Michaelmas ;  being  indeed  only  the  turn  of  the  abeiiff  to 
keep  a  court-leet  in  each  respective  hundred.  This  is  therefore  the  great 
court-leet  of  the  county,  as  the  county-court  is  the  court-baron  ;  for  it 
was  taken  out  of  this,  for  the  sheriff's  ease. 

The  next  court  to  be  noticed  is  the  court-leet  or  view  of  frank^ffiedge ; 
which  is  a  court  of  record,  held  once  a-year,  and  not  oftener,  within  a 
particular  hundred,  lordship,  or  manor,  before  the  steward  of  the  leet 
It  is  the  king's  court,  granted  by  charter  to  the  lords  of  those  hundreds 
or  manors.  The  original  object  of  the  court-leet  was  the  preserraiion  of 
the  peace,  and  the  chastisement  of  those  who  disturbed  it,  All  the  free- 
holders  of  the  district  are  obliged  to  attend  this  court,  if  required,  eadi 
freeholder  being  considered  by  the  wise  system  of  the  great  Alfred  as 
pledges  for  each  other's  good  beharfour.  But  pers<ms  under  twelre  and 
above  sixty  years  old,  peers,  clergymen,  women,  and  the  king's  tenants  in 
ancient  demesne,  are  excused  from  attendance  there ;  all  others  being  bound 
to  attend  on  the  jury,  if  required,  and  make  their  due  preaentments 
Anciently  it  was  customary  to  summon  all  the  king's  subjects,  aa  they  re- 
spectively grew  to  years  of  discretion  and  strength,  to  come  to  the  oourt- 
leet,  and  there  take  the  oath  of  allegiance  to  the  king.  But  this  court 
has  gradually  degenerated  into  little  more  than  a  name. 

The  coroner's  court  is  also  a  court  of  record,  to  inquire  when  anj  one 
dies  in  prison,  or  comes  to  a  violent  and  sudden  death  ;  by  what  meana  he 
lost  his  life ;  and  he  is  only  entitled  to  do  this  on  view  of  the  body. 

The  court  of  the  clerk  of  the  market  is  incident  to  every  fair  and  noarkeC 
in  the  kingdom,  to  punish  misdemeanors  therein,  as  the  court  of  piepoudre 
is  to  determine  all  disputes  concerning  property.  Its  jurisdiction  is  prin- 
cipally the  recognizance  of  weights  and  measures,  whether  they  be  the  true 
standard  or  not ;  which  standard  was  formerly  committed  to  the  custody  of 
the  bishop  of  the  diocese,  who  appointed  a  clerk  (or  clergyman)  under  him 
as  inspector ;  and  hence,  the  officer,  though  now  always  a  layman,  is 
called  clerk  of  the  market 

Besides  these  there  are  several  other  courts  of  a  private  or  special  cri- 
minal jurisdiction. 

The  court  of  the  lord  steward^  treasurer  or  comptroller  of  the  king's 
household,  instituted  by  Henry  VIII.  to  inquire  of  felony  by  any  of  the 
king's  sworn  servants  under  the  degree  of  a  lord,  in  confederating^, 
compassing,  conspiring,  and  imagining  the  death  or  destructk>n  of  the 
king  or  any  of  his  privy  council.  The  inquiry  must  be  made  by  a  jury 
of  twelve  sober  and  discreet  men  of  the  king's  household. 
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The  court  of  the  steward  of  the  MarshaUea^  erected  by  Henry  VIII., 
which  inquiret  into  and  punklies  all  treMons,  murden,  manslaughten, 
bloodshed,  &c;,  within  two  hundred  feet  from  the  g«te  of  any  of  the  king's 
palaces,  or  houses  where  the  royal  person  shaU  abide.  The  proceedings 
are  by  juiy  of  the  officers  and  sworn  semuits  of  the  household  :  part  of  the 
pDDishmeBt  is  to  cut  <^  the  hand. 

Lastly,  there  are  the  crimmal  courts  of  the  lord  high  stewards  cfihe  two 
universities  of  Oxford  and  Cambridge^  which  have  jurisdiction  over  their 
respectiTe  members  under  a  trial  by  jury.  It  has  authority  to  determine  all 
cauies  of  property  wherein  a  pririleged  person  is  one  of  the  parties.  A  bill 
of  indictment  most  first  be  found  by  a  grand  jury,  and  then  the  cognizance 
Haimed.  The  high  steward  issues  one  precept  to  the  sherifT  of  the  county, 
vho,  thereupon,  returns  a  panel  of  eighteen  freeholders ;  and  another  pre- 
cept to  the  bedels  of  the  unrrersity,  who  also  return  a  panel  of  eighteen 
matricalated  laymen ;  and  by  a  jury  formed  of  one-half  of  each  of  these, 
the  indictment  is  tried  in  the  guildhall  of  the  cities  of  Oxford  or  Cambridge. 
And  if  it  be  necessary  to  award  execution,  in  consequence  of  finding 
the  party  guilty,  the  sheri/F  of  the  county  must  execute  the  university  pro- 
cess, to  which  he  is  annually  bound  by  oath. 

Proceedings  in  Criminal  Cases. — The  proceedings  in  the  courts 
of  orhniDal  jurisdiction  are  two-fold ;  summary,  and  regular. 

By  a  summary  proceeding  is  meant  the  condemning  or  acquitting  of  an 
Mcosed  person,  by  judges  appointed  by  statute,  who  are  thereby  empower- 
ed to  mflict  certain  penalties  on  the  offender  without  the  mtervention  of  a 
jury.  Thus  all  trials  of  offences  against  the  excise  laws  are  to  be  deter- 
mined by  the  commissioners  of  excise,  or  by  justices  of  the  peace.  Again, 
the  magiatrates  have  the  power  to  punish  in  a  summaiy  way,  according  to 
act  of  parliament,  all  persons  guilty  of  swearing,  drunkenness,  &c.  To 
iToid,  however,  the  abuse  of  this  authority  as  much  as  possible,  the  law  has 
Bade  it  indispensably  necessary  that  the  party  accused  should  be  sum- 
owned  to  appear  before  the  magistrates  previous  to  any  trial  of  the  fact, 
in  order  that  he  may  be  heard  in  his  own  defence.  Lastly,  if  a  contempt 
be  conunitted  in  any  of  the  courts,  the  offender  may  instantly  be  appro- 
landed  and  imprisoned  at  the  discretion  of  the  judge,  without  any  fur- 
ther proof  or  examination. 

Bat  the  regular  and  orderly  method  of  proceeding  is,  by  arrest  in  the 
fint  place :  which  is  the  apprehending  of  one's  person,  that  it  may  be 
fortbcoBiiog  to  answer  an  alleged  or  suspected  crime.  But  no  one  is  to  be 
sppreheoded  unless  he  is  chained  with  such  a  crime  as  will,  at  least,  jus- 
tify hia  being  held  to  bail  when  taken. — An  arrest  may  be  made  by  a 
warrant  This  is  to  be  granted  when  the  party  requiring  it  makes  oath 
concemmg  the  crime  committed.  The  warrant  ought  to  be  under  tlie 
hand  and  seal  of  the  justice  wlio  grants  it,  setting  forth  the  time  and  place 
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of  making,  and  the  cause  for  which  it  ig  made :  and  should  be  directed  \o 
the  constable  or  any  private  person  namcdj  requiring  him  to  bring  the 
party,  either  generally  before  any  justice  for  the  county,  or  speeiallj 
before  him  by  whom  the  warrant  is  granted.  In  the  latter  case  it  is  called 
a  special  warrant  A  warrant  from  the  chief  or  other  justice  of  the 
king's  bench  extends  all  oyer  the  kingdom,  and  is  not  dated  from  any 
county,  but  merely  dated  England,  But  the  warrant  of  a  justice  of  the 
peace  for  one  county,  must  be  backed  by  a  justice  in  another,  before  it  can 
be  executed  there.  And  now,  any  warrant  for  apprehending  an  EngM 
offender  who  may  have  escaped  into  Scotland,  or  vice  versa,  may  be  endors- 
ed and  executed  by  the  local  magistrates,  and  the  offender  conveyed  hatk 
to  that  part  of  the  united  kingdom  where  the  offence  was  committed. 

In  the  year  1766,  the  house  of  commons  declared,  by  a  vote  of  llie 
house,  that  the  issuing  of  general  warrants  to  apprehend  all  persons  sus- 
pected of  being  guilty  of  the  crime  specified  therein,  without  specially 
naming  such  persons,  was  flIegaL  Before  that  period,  it  had  been  the 
uniform  practice  of  the  secretaries  of  state,  from  the  time  of  the 
Revolution,  to  adopt  this  method  on  particular  occasions,  without  having, 
in  any  instance,  been  censured,  until  the  30th  April,  1763,  when  John 
Wilkes  was  apprehended  on  this  authority.  >yilkes  commenced  an  action 
in  the  common  pleas,  against  Robert  Wood,  Esq.,  under -secretary  of  state, 
for  seizing  his  papers  under  a  general  warrant :  and  after  a  hearing  of 
nearly  fifteen  hours  before  lord  chief  justice  Pratt  and  a  special  jury, 
Wilkes  obtained  a  verdict.  His  lordship  pronounced  the  'warrant  under 
which  Mr  Wilkes  had  been  arrested,  to  be  tmconslilulional,  illegal^  and 
absolutely  void,  A  decision  so  favourable  to  the  liberties  of  the  subject, 
rendered  chief  justice  Pratt  extremely  popular,  and  he  not  only  received 
marks  of  public  favour  from  various  parts  of  the  kingdom,  but  his  majesty 
George  III.,  who  was  always  a  promoter  of  the  civil  and  religious  liberties 
of  his  country,  signified  his  royal  approbation  of  his  conduct  by  creating  him 
a  peer  of  Great  Britain,  by  the  style  and  title  of  earl  of  Camden. 

But  arrests  may  be  executed  by  officers  without  a  warrant.  A  justice  of 
the  peace  may  apprehend  any  one  committing  a  breach  of  the  peace  in  his 
presence.  The  sheriff,  too,  and  the  coroner,  may  apprehend  any  fdon 
witliin  the  county  without  a  warrant.  The  constable  has  likewise  great 
authority  in  criminal  cases  ;  and  may  without  a  warrant  arrest  any  person 
for  a  breach  of  the  peace,  and  in  cases  of  felony  actually  committed,  may 
break  open  doors  to  arrest  the  fblon,  and  even  kill  him  if  he  cannot  be  other- 
wise taken.  But  should  the  constable  be  killed  in  attempting  to  arrest  a 
felon,  it  is  murder  in  all  concerned.  If  an  officer  arrest  a  felon  under  a 
warrant,  it  must  be  in  all  respects  good,  otherwise  it  is  not  murder  if  the  con- 
stable is  killed  in  its  execution.  Watchmen  may,  by  virtue  of  their  office,  a^ 
rest  all  offenders,  and  especially  niglit- walkers,  and  commit  them  to  custody 
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until  the  momiDg.  When  a  Mony  has  been  actnaliy  committed,  a  private 
penon  acting  with  a  good  intention,  and  upon  such  infonnation  aa 
amoonts  to  a  reasonable  and  probable  ground  of  suspicion,  is  justified  in 
apprehending  the  suspected  penon  without  a  warrant,  in  order  to  carry 
him  before  a  magistrate.*  But  where  a  prirate  person  had  delivered 
another  into  the  custody  of  a  constable,  on  a  suspicion  which  afterwards 
appeared  to  be  unfounded,  it  was  held  that  the  person  so  arrested  might 
maintain  an  action  of  trespass  for  an  assault  and  false  imprisonment 
against  such  private  person,  although  a  felony  had  actually  been  com- 
mitted.t 

As  an  encouragement  to  any  man  to  make  exertion  for  the  apprehen- 
sion of  criminals,  it  is  enacted  by  law,  that  any  person  taking  and  prose- 
cuting a  felon  to  conviction,  shall  receive  from  the  sheriff  a  reward  of 
£40,  and  shall  be  entitled  to  the  horses,  furniture,  arms,  money,  and 
other  goods  taken  upon  the  perwn  of  the  robber ;  with  a  reservation, 
however,  of  the  right  of  any  person  from  whom  the  same  may  have  been 
itokn.  And  by  various  statutes,  such  persons  as  apprehend  and  convict 
fdaoa  guilty  of  burglary,  house-breaking,  hone-stealfaig,  and  those  who 
are  found  at  large  during  the  term  for  which  they  were  ordered  to  be 
transported,  shall  be  exempt  from  serving  all  parish  offices,  and  shall  re- 
eare  specific  sums  of  money,  from  £lO  to  £40,  according  to  circum- 
itanoes.  And  now,  if  any  offender  has  escaped  from  Ireland  into  England 
or  Scothmd,  or  vice  versa^  he  may  be  apprehended  by  a  warrant  indorsed 
bj  a  justice  of  the  peace  of  the  county  or  jurisdiction  within  which  the 
offender  shall  be  found ;  and  he  may  be  conveyed  to  that  part  of  the  united 
kingdom,  in  which  the  warrant  is  issued  and  the  offence  is  charged  to  have 
been  conunitted. 

Hiilien  an  offender  is  arrested,  he  is  taken  before  a  magistrate,  who  takes 
down  in  writing  the  prisoner's  examination,  and  the  information  of  those 
who  bring  hinL  If  the  suspicion  entertained  against  him  be  groundless, 
he  most  be  immediately  discharged  ;  but  if  otherwise,  he  must  either  be 
eonunitted  to  prison  or  admitted  to  bail,  that  is,  he  must  put  in  sureties 
for  his  appearance  to  answer  the  charge  brought  against  him.  He  ought 
to  be  admitted  to  bail  in  all  offences  against  the  common  law,  or  any  acts 
of  pariiament  that  are  below  felony,  unless  the  bail  be  prohibited  by  some 
special  statute.  But  persons  accused  of  treason  and  murder  cannot  be 
baOed, — nor  in  cases  where  biUs  of  indictment  have  been  found  for  man- 
slaughter,— ^nor  such  as,  having  been  committed  for  felony,  have  broken 
prison,—nor  persons  outlawed, — nor  such  as  have  abjured  the  realm, — 
Dor  persons  taken  in  the  act  of  fdony, — nor  persons  charged  with  arson, 
—nor  excommunicated  persons, — ^nor  in  many  other  cases  of  a  doubtful 

♦  7  &  8  Geo  IV.,  c  2a  t  Proftaor  ChriaUan'a  Notes. 
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nature.  If  it  is  not  a  bailable  offence,  or  the  party  cannot  find  soffident 
•eourity^  he  is  to  be  committed  to  the  county  gaol,  by  the  justices'  ffnOumri, 
or  warrant  under  his  hand  and  seal,  narrating  the  cause  of  his  committal, 
to  be  kept  in  safe  custody  untO  delivered  by  due  course  of  law.  By  the 
late  statute  of  7  George  lY.,  the  law  on  the  subject  of  bails  is  entirdy 
changed  ;  that  statute  provides,  that  if  a  charge  of  felony  before  one  or 
more  justices  be  supported  by  positive  and  creditable  evidence  of  the  fact, 
or  of  evidence  which,  if  not  explained  or  contradicted,  shall,  in  the  opmion 
of  the  justice,  or  justices,  raise  a  strong  presumption  of  the  guflt  of  the 
accused  party,  the  person  shall  be  committed  for  trial ;  but  if  there  be  only 
one  justice  present  and  the  whole  evidence  does  not  raise  a  strong  pre- 
sumption of  guilt,  nor  warrant  the  dismissal  of  the  charge,  the  prisoner  is 
to  be  remanded  till  he  can  be  taken  before  two  justices.  If  the  prisoner  be 
brought  before  two  or  more  justices,  either  in  the  first  instance  or  after 
having  been  remanded,  and  the  evidence  in  support  of  the  charge  shall,  io 
their  opinion,  not  be  such  as  to  rake  a  strong  presumption  of  guilt,  bat  if, 
nevertheless,  there  appears  sufficient  ground  for  a  judicial  inquiry,  audi 
justices  may  admit  the  prisoner  to  bail  Since  this  statute  was  psaaed, 
therefore,  a  single  justice  cannot,  under  any  circumstances,  take  bail  upon 
a  charge  of  felony ;  he  must  either  dismiss  the  charge  or  conunit  the  pri- 
soner, if  there  be  positive  evidence,  or  a  strong  presumption  of  guilt ;  and 
if  there  is  not  a  strong  presumption  of  guilt,  but  he  thinks  that  he  ought 
not  to  dismiss  the  charge,  he  must  remand  the  prisoner  till  he  can  be 
brought  before  two  justices.  If  a  magistrate  should  refuse,  or,  withont 
cause,  delay  to  bail  a  person  who  is  bailable,  he  breaks  the  law,  and  greatly 
offends  against  the  liberty  of  the  subject ;  for  both  the  common  law  anl 
the  preceding  act  require  him  to  admit  all  persons  to  bail  whose  offences 
are  within  the  provisions  of  the  act.  Nevertheless,  to  prevent  any  magis- 
trate from  taking  either  excessive  or  insufficient  bail,  he  is  liable  in  either 
case  to  be  fined,  whenever  he  forgets  the  duties  of  his  office,  and  is  inilu- 
oiced  by  his  own  feelings,  instead  of  being  guided  by  the  principles  of  rea- 
son, justice,  and  humanity. 

This  commitment  is  not  intended  as  a  punishment,  but  only  as  an  indis- 
pensable mode  of  securing  the  person  of  the  offender  against  the  day  of 
trial  During  his  confinement  he  ought  to  be  treated  with  all  possible 
humanity,  consistently  with  his  safe  custody,  and  the  gaoler*s  responsibility. 
He  should  not  be  unnecessarily  loaded  with  irons,  nor  suffer  any  other 
hardship  than  what  is  absolutely  inseparable  from  the  loss  of  his  penoiud 
liberty.  The  law  considers  every  man  as  innocent  till  a  jury  of  his  coun- 
trymen have  declared  him  to  be  guilty.  Within  the  last  century 
several  statutes  have  regulated  the  management  of  gaols,  so  that  acts  of 
oppression  are  of  very  rare  occurrence,  and,  when  they  do  occur,  are 
more  frequently  the  consequence  of  the  prisoner's  turbulence  and  ill  be- 
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luKrioar,  than  in  any  diapodiion  to  ijnamj  or  oppreaiion  on  the  part  of 
Ihe  gatrfar.  And  a  humane  and  eonadentiona  gaoler  wiU  guard  againat 
hiTiog  hia  feelinga  hardened  by  daily  witnearing  so  many  objects  of  nda^ 
ery ;  tod,  whilst  he  diligently  attends  to  his  charge  to  keep  his  fmsonen 
nfeiy,  be  will  bear  in  mind  that  they  may  possibly  be  clear  of  the  crimes 
laid  to  their  charge.  He  will  not  needlessly  thrust  them  into  the  inner 
prison,  nor  make  their  feet  fast  in  the  stocks,  like  the  gaoler  of  Philippi ; 
bat  wOl  show  a  compassionate  regard  to  their  persons.  He  will  pour  **  wine 
and  ofl*'  ioto  the  wounds  of  their  guilty  conscience;  and  when  the  magistrates 
tend  to  let  the  prisoners  go,  he  will  suffer  them  to  depart  and  go  in  peace, 
without  exacting  from  them  more  fees  than  what  are  just  and  equitable. 

Prosecution  is  the  next  step  towards  the  punishment  of  offendersi  and 
tht  is  either  upon  a  prcTious  finding  of  the  fact  by  an  inquest  or  grand 
joiy,  or  without  such  previous  finding.  The  former  is  either  by  present^ 
mad  or  indiclmeni. 

A  pmentmenty  generally  taken,  is  a  Tcry  oomprehensiTe  term,  includ- 
ing not  only  presentments  properly  so  called,  but  also  inquisitiona  of  office, 
lod  iadictmenta  by  a  grand  jury.  A  presentment,  properly  speaking,  is 
the  notice  taken  by  a  grand  jury  of  any  offence  from  their  own  knowledge 
or  obserTstion,  without  any  bill  of  indictment  laid  before  them,  at  the  suit 
of  the  king;  such  as  the  presentment  of  a  nuisance  and  the  like,  upon 
vhieh  the  officer  of  the  court  must  afterwards  frame  an  indictment  before 
the  party  prosecuted  can  be  put  to  answer  it 

An  indictment  is  a  written  accusation  of  one  or  more  persons  of  a 
crime  or  misdemeanor,  preferred  to  and  presented  upon  oath  by  a  grand 
jvy.  To  this  end  the  sheriff  of  erery  county  is  bound  to  return  to  every 
Ksrion  of  the  peace,  and  every  commission  of  oyer  and  terminer^  and  of 
goieral  gaoMelivery,  twenty -four  good  and  lawful  men  of  the  county,  to 
Dqnire,  present,  do,  and  execute  aU  those  things,  which  on  the  part  of  the 
ting,  shaJl  be  then  and  there  commanded  them.  As  many  as  appear  upon 
this  panel  are  sworn  upon  the  grand  jury,  to  the  amount  of  twelve  at  least, 
vA  not  more  than  twenty-three,  that  twelve  may  be  a  majority.  The 
gnmd  jury  are  previously  instructed  in  the  articles  of  their  inquiry,  by  a 
charge  from  the  judge  who  presides  on  the  bench.  They  then  withdraw  to  sit 
and  receive  indictments,  which  are  preferred  to  them  in  the  name  of  the 
tiog,  bat  at  the  suit  of  any  private  prosecutor ;  and  they  are  to  hear 
^vvienoe  only  on  behalf  of  the  prosecutor  :  because  the  finding  of  an  in- 
^tment  is  only  in  the  nature  of  an  inquiry,  or  accusation,  which  is  after- 
vards  to  be  tried  and  determined :  and  the  grand  jury  are  only  to  inquire, 
DpoD  their  oaths,  whether  there  be  a  sufficient  cause  to  caU  upon  the  party 
to  answer  it.  The  grand  jury  ought  not  to  be  assisted  by  the  depositions 
taken  before  the  magistrate,  except  when  these  depositions  could  be  read 
«n  evidence  to  the  petit  jury. 


208  PROCEEDINGS  IN  COUETS  OF  LAW. 

The  duty  of  the  grand  jury  is  not  only  to  indict  all  who  ihall  appear  io 
them  to  be  criminal,  but  also  to  protect  every  innocent  penon  from  that 
▼exation  and  danger  which  might  be  the  effect  of  malice  or  tyranny,  or  iioth 
combined.  In  order  to  oblige  these  important  juries  to  a  more  oonscieo- 
tious  discharge  of  this  two-fold  duty,  the  following  oath  is  appointed  to  be 
taken,  both  by  the  foreman  and  every  other  member  of  the  grand  inquest: 
— ^^  You  shall  diligently  mquire,  and  true  presentment  make  of  all  sucb 
articles,  matters,  and  things,  as  shall  be. given  you  in  charge.  And  of  ali 
other  matters  and  things,  as  shall  come  to  your  own  knowledge,  touching 
this  present  service.  The  king's  counsel,  your  fellows',  and  your  own, 
you  shall  keep  secret  You  shall  present  no  person  for  hatred  or  malice; 
neither  shall  you  leave  any  one  unpresented  for  favour  or  a£FectkxD,  for 
love  or  gain,  or  any  hopes  thereof ;  but  in  all  things  you  shall  preseot  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  to  the  best  of  your 
knowledge — so  help  you  God." 

After  hearing  the  evidence,  if  the  grand  jury  think  the  accusation 
groundless,  they  indorse  the  bill  with  the  words  ^^  not  a  true  bill,"  or  "  not 
found,"  and  the  party  is  discharged  accordingly.  But  if  the  grand  jorj  are 
satisfied  of  the  truth  of  the  accusation,  they  then  indorse  the  bill  ^*  a  true 
bill :"  the  mdictment  is  then  said  to  be  found,  and  the  party  stands  indicted. 
The  law  of  England,  however,  is  so  tender  of  the  lives  of  its  favoured  in- 
habitants, that  no  man  can  be  convicted  of  any  capital  offence,  at  the  suit  of 
the  king,  but  by  the  unanimous  voice  of  twenty-four  of  his  equals,  who  must 
also  be  his  neighbours.  For  twelve,  at  least,  of  the  grand  jury  must,  in  tlie 
first  place,  assent  to  his  accusation ;  and  afterwards,  upon  his  trial,  the  whole 
petit  jury  must  agree  in  finding  him  guilty.  The  indictment  being  found, 
is  delivered  publicly  into  court,  and  the  clerk  of  the  assize  reads  aloud 
^^  A  true  bill  against  A.  B.  for  felony,"  &c. ;  or  vice  versa,  if  no  bill 
has  been  found.  Formerly,  it  was  necessary  that  an  indictment  should 
have  a  precise  and  suflicient  certunty,  specifying  the  Christian  name,  sur- 
name, and  addition  of  the  estate  and  degree,  mystery  and  craft,  town,  or 
place,  and  the  county  of  the  offender,  in  order  to  identify  his  person.  But 
by  the  act  86th  May,  1826,  for  improving  the  administration  of  criminal 
justice  in  England,  it  has  been  enacted  ^*  that  no  indictment  or  information 
shall  be  abated  by  reason  of  any  dilatory  plea  of  misnomer,  or  want  of  ad- 
dition, or  of  wrong  addition  of  the  party  offering  such  plea,  if  the  court 
shall  be  satisfied  by  affidavit  or  otherwise,  of  the  truth  of  such  plea :  but, 
in  such  case,  the  court  shall  forthwith  cause  the  indictment  or  informa- 
tion to  be  amended  according  to  the  truth,  and  shall  call  upon  such  party 
to  plead  thereto,  and  shall  proceed,  as  if  no  such  dOatory  plea  had  been 
pleaded."*     And  to  ascertain  clearly  the  time  and  place,  it  was  formerly 

*  7  Geo.  IV.  c  6*,  8. 19. 
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r  to  sUte  the  day  and  township  wherein  the  fact  was  oommitted  ; 
bot  the  statute  jost  quoted  proTides,  that  a  mistake  in  any  of  these  par- 
ticulars shaD  not  stay  or  reverse  the  judgment  The  offence  itself  must 
be  dearly  stated,  and  in  some  crimes  particular  words  of  art  must  be 
introduced,  to  express  the  exact  idea  which  the  law  entertains  of  the  of- 
fence. Thus,  in  treason,  the  facts  must  be  laid  to  be  done  *'  trea- 
sonably, and  against  his  allegiance,"  otherwise  the  indictment  is  void. 
Ako,  in  indictments  for  murder,  it  is  necessary  to  say  that  the  party 
"murdered.''  not  **  killed,"  the  deceased.  It  was  also  formerly  essential  to 
I  good  indictment  that  the  value  of  the  thing,  or  instrument  of  the  offence, 
be  expressed.  This  was  necessary  in  larcenies,  to  ascertain  whether  it  were 
grand  or  petit  larceny,  and  whether  the  criminal  was  entitled  to  the 
benefit  of  clergy.  But  benefit  of  clergy,  and  the  distinction  between  grand 
and  petit  larceny  being  now  abolished,  this  reason  no  longer  exists :  never- 
tbelesB,  on  other  grounds,  it  is  still  necessary  that  the  thing  stolen  should 
be  stated  to  he  of  some  value.  But  there  is  a  method  of  proceeding,  at 
ibe  rait  of  the  king,  without  a  previous  indictment  or  presentment  by  the 
grand  jury,  and  that  is  by  way  of  information. 

Informations  are  of  two  sorts  ;  first,  those  that  are  partly  at  the  suit  of 
Ibe  king,  and  partly  of  the  subject ;  and  secondly,  those  that  are  in  the 
name  of  the  king  alone.  The  former  are  usually  brought  upon  penal 
statutes,  which  inflict  a  penalty  on  the  offender :  one  part  to  the  use  of 
Ae  king,  and  the  other  to  the  informer.  Informations  that  are  exhibited 
in  the  name  of  the  king  alone,  are  also  of  two  kmds  ;  first,  those  that  are 
truly  and  properly  his  own  suits,  and  filed  ex  officio  by  the  attorney-gen- 
eral ;  secondly,  those  in  which  he  is  the  nominal  prosecutor:  yet  it  is  on 
the  accusation  of  some  private  person  or  common  informer.  These  infor- 
mations are  filed  by  the  king's  coroner  and  attorney  in  the  court  of  king's 
Wh.  The  objects  of  the  king's  own  prosecutions  are  properly  such 
enormous  misdemeanors,  as  tend  directly  to  disturb  and  endanger  his  go- 
vernment, or  to  molest  and  affront  him  in  the  discharge  of  the  regular 
dntiei  of  the  crown.  In  such  cases  the  crown  immediately  prosecutes  to 
avoid  the  danger  that  would  accrue  from  the  delay  of  applying,  first  of 
all,  to  a  grand  jury,  to  find  a  bfll  of  indictment  The  object  of  these  in- 
ibnnations,  filed  by  the  master  of  the  crown  office,  upon  the  complaint  or 
relation  of  a  prrvate  person,  are  any  gross  misdemeanors,  riots,  batteries, 
libels,  and  other  immoralities  of  an  atrocious  kind,  not  tending  peculiarly 
to  distnih  the  government,  but  which,  on  account  of  their  enormity  or 
dangerous  example,  deserve  the  most  public  censure.  When  an  informa- 
tion is  filed  in  either  of  these  ways,  it  must  be  tried  by  a  petit  jury  of  the 
county  where  the  transaction  took  place  ;  and  if  the  defendant  be  found 
guQty,  the  court  of  king's  bench  must  be  resorted  to  for  his  punishment 

If  au  information  or  an  indictment  for  a  misdemeanor,  removed  into  the 
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court  of  king's  bench  by  certiorari^  be  not  of  racfa  importmnee  a  to  k 
tried  at  the  bar  o(  the  court,  k  is  seat  down  by  wrk  of  nisi  prims  into  fJw 
county  where  the  crime  is  charged  to  hare  been  comnitled  ;  and  il  m  then 
tried  either  by  a  conunon  or  a  special  jury,  like  a  record  in  a  dvi  aeiioii : 
and  if  the  defendant  is  found  guihy,  he  oraat  afterwards  recdre  judgmot 
from  the  court  of  king's  bench.  Bat  when  an  indictment  for  treason  <v 
fek>ny  is  removed  by  certiorari^  the  party  Reading  the  record  is  soit  down 
by  itin  prtW  to  be  tried  ;  the  judges  of  nut  jinW  may,  upoin  that  record, 
proceed  to  triai  judgment,  and  execution,  as  if  they  were  justices  of  gaol- 
delivery.* 

A  writ  of  quo  fvarranto  is  another  species  of  nifoimation»  usually  prac- 
tised to  try  the  ciril  rights  of  such  as  have  intruded  into  any  office  or 
franchise  ;  but  an  information  in  the  nature  of  a  quo  warranto  being  merelj 
a  dvQ  proceeding,  the  court  of  king's  bench  will  grant  a  new  trial,  althon^ 
the  verdict  be  given  for  the  defendant 

We  wiU  now  inquire  into  the  manner  of  issuing  prooessj  after  findni 
indictment  to  bring  in  the  accused  to  answer  it,  if  he  has  been  previoo^ 
in  custody ;  but  if  he  should  be  at  large,  having  JUdJar  itj  or  by  any 
means  secreted  himself,  then  process  is  to  be  issued  out  against  him.  Tfae 
regular  process  for  any  petty  misdemeanor,  or  on  a  penal  statute^  is  a 
writ  of  venirejaciasj  which  is  a  summons  to  cause  the  party  to  appear,  u 
the  indictment  cannot  be  tried  if  the  offender  be  not  personally  preseot  Id 
court.  If  it  appear,  by  the  return  to  the  vrrit  of  venire^  that  the  party 
has  lands  in  the  county,  then  a  distress  i^fimle  shall  be  tsMied  from  tiiae 
to  time,  till  he  make  his  appearance.  Butif  he  has  no  lands,  the  sheriff  dnB 
be  commanded,  by  writ  of  capias^  to  take  his  body  and  have  him  preieirtat 
the  next  assizes.  If  he  cannot  be  taken  on  the  first  capias^  a  second  anl  a 
third  shall  issue,  called  an  alias  and  a  pluries  capias.  But  on  indictmeBte 
for  treason  or  felony,  a  writ  of  capias  is  the  first  process.  After  all  thee 
several  writs  have  been  issued,  and  the  offender  absconds,  he  may  be  ex- 
acted, proclaimed,  or  required  to  surrender  at  five  county  courts :  aod  if 
be  returned  qumto  exactms^  and  do  not  appear  at  the  fifilii  exaction,  ^ 
he  is  to  be  adjudged  outlawed^  or  put  out  of  the  ^otection  of  tbe  b«< 
He  then  becomes  incapable  of  taking  any  of  its  benefits,  eithar  by  brin^ 
actions  or  otherwise.  His  life,  howerer,  u  still  under  the  proteetioo  of 
the  law,  although  anciently  an  outlawed  felon  might  be  knocked  on  tbeheaJ 
by  any  one  that  should  meet  him ;  yet  now  it  is  holden  that  no  man  is  a- 
titled  to  kin  him  wantonly,  unless  in  the  endeaTour  to  a^rdiend  him: 
otherwise  it  is  murder.  The  execution  of  a  malefactor,  even  altboo^l> 
condemned  to  death  by  the  law,  by  an  wnanthorged  penon,  is  murder,  al* 
though  justifiable  when  the  Uw  requires  it     And  further,  if  judgment  d 

**  Pnfemae  ChristJao. 
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Mh  be  given  bj  a  judge  not  aniboiized  by  lawful  oommiasioo,  and  exe- 
MtioD  be  done  aeeradingly,  the  judge  is  gaihj  of  murder.  And  upon 
Ab  Mcoimt  Sir  Matthew  Hale,  though  he  accepted  the  place  of  a  judge 
uder  Gromwen's  goTemment,  yet  dedfcied  to  tit  on  the  crown  aide  at  the 
WBM,  and  try  prisoners :  having  the  strongest  objections  to  the  usurper's 
anthority  to  grant  a  oonmisBion. 

Ootkwiiss  on  indictments  for  misdemeanors,  are  punished  like  out- 
bwries  on  dvA  actions,  with  forfeiture  of  goods  and  chattels.  But  an 
evtiawry  in  treason  or  fekmy  amoants  to  a  conviction  and  attafaider  of  the 
offinoe  charged  in  the  indictment,  as  much  as  if  the  crimmal  had  been 
fisond  guilty  by  a  petit  jury.  An  outlawry  may  be  reversed  by  a  writ  of 
eiror ;  for  if  a  single  point  be  omitted  or  misconducted,  the  whole  out- 
knj  18  iUegaL  On  a  rerersal,  the  accused  party  is  allowed  to  plead  to 
die  indictment,  and  defend  himself  against  it. 

Writs  of  certiorari  facias  are  writs  usually  had  before  trial,  after  the 
ndictmeBt  is  found,  to  certify  and  remove  it,  with  all  the  proceedings 
dienon,  from  any  inferior  court  of  jurisdiction,  into  the  court  of  king*s 
beneb,  whkh  is  the  sovereign  ordinary  court  of  justkse  In  criminal  causes. 
This  may  be  done  when  it  is  surmised  that  a  partial  or  insuAcient  trial 
wifi  [mbaUy  be  had  in  the  court  b^w.     Indictments  found  by  the  grand 
jvry  against  a  peer,  or  privfleged  person  of  the  universities,  must,  in  con- 
ieqoeDce  of  a  writ  of  certiorari^  be  certified  and  transmitted  into  the  court 
of  pariiament,  or  to  the  courts  established  by  law  in  the  universities,  as 
the  case  may  be,  to  be  there  respectively  tried  and  condemned.     Upon  tlie 
ippearame  of  the  offender  in  court,  he  is  immediately  to  be  arraigned  on 
the  indictment ;   that  is,  he  is  to  be  called  to  the  bar  of  the  court,  to  an- 
swer to  the  chai^  brought  against  him  ;  and  the  court  has  no  authority 
to  order  his  irons  to  be  talcen  off  till  he  has  pleaded,  and  the  jury  are 
charged  to  try  him.     The  prisoner  is  called  upon  at  the  bar  to  hold  up 
1m  right  hand,  in  order  that  by  this  act  he  may  own  himself  to  be  of  that 
iHune  by  which  he  is  called,  and  thus  identify  his  person  from  the  crowd 
iTOBsd  hnn :  but  if  he  confSess  that  he  is  the  person  named,  it  is  snfficient. 
The  act  of  holding  up  the  right  hand  was  both  a  significani  and  important 
^^rniBony  for  those  who  upon  conviction  might  have  been  punished  with 
<^b,  except  for  the  benefit  of  clergy,  now  wholly  abolished.      Laymen 
^  only  once  avail  themselves  of  the  benefit  of  clergy ;    and  when  con- 
victed, instead  of  being  executed,  they  were  burned  on  the  brawn  of  the 
<)iQmb ;  the  holding  up  his  hand,  therefore,  was  to  show  die  court  whe- 
<^  be  bad  ever  been  convicted  before  of  any  dergyaUe  offence.     The 
indictineni  is  then  to  be  distinctly  read  to  the  prisoner  in  the  English 
^gne,  that  he  may  fully  understand  the  charge  that  is  brought  against 
kim.   He  is  then  asked  whether  he  is  guilty  or  not  guilty. 
When  arraigned,  a  prisoner  either  stands  mute  or  confesses  the  fact,  or 
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pleads  to  tbe  indictment  He  is  undentood,  in  law,  to  stand  mute  when 
he  either  makes  no  answer  at  all,  answers  foreign  to  the  purpose,  or 
haruig  pleaded  guilty,  he  refuses  to  put  himself  upon  his  country.  If  he 
say  nothing,  a  jury  is  to  inquire  whether  he  is  obstinately  silent,  or  dumb 
by  the  visitation  of  Qod.  If  the  latter  should  appear  to  be  the  case,  the 
court  sh^  proceed  to  trial ;  but  it  has  not  yet  been  decided  whether  sen- 
tence of  death  can  be  passed  against  such  a  person.  But  if  he  be  fooDd 
cbstinately  mute,  it  has  long  been  held  that  this  is  equivalent  to  oonvictioD) 
and  the  prisoner  shall  receive  the  same  judgment  and  execution  in  all  sach 
cases,  as  if  he  had  been  convicted  by  a  verdict  or  confession  of  the  crime; 
The  English  judgment  of  penance  or  peine  forte  et  dure^  was,  that  the 
prisoner  be  remanded  to  the  prison  from  whence  he  came,  aod  put  ioto  a 
low  dark  chamber,  and  there  be  laid  on  his  back  on  the  bare  floor,  naked, 
unless  where  decency  forbids  ;  and  that  there  be  placed  upon  his  body  as 
great  a  weight  of  iron  as  his  body  can  bear :  and  more,  that  he  have  no 
sustenance^  save  only,  on  the  first  day,  three  morsels  of  the  wont  bread, 
and  on  the  second  day,  three  draughts  of  standing  water,  that  should  be 
nearest  to  the  prison  door ;  and  in  this  situation  this  should  be  bis  daily 
diet  alternately,  till  he  died.  Several  persons  have  had  resolutioD  and 
patience  to  undei^o  so  terrible  a  death,  in  order  to  benefit  then:  heiii,  bj 
preventing  a  forfeiture  of  their  estates,  which  would  have  been  the  conse- 
quence of  conviction  by  a  verdict.  Of  this  there  is  a  memorable  story  of 
an  ancestor  of  an  ancient  family  in  the  north  of  England,  who,  in  a  fit  of 
jealousy,  killed  his  wife  and  his  children,  which  were  at  home  :  and  pro- 
ceeding with  an  intent  to  destroy  his  only  remaining  child,  an  infant  nursed 
at  a  farm  house  at  some  distance,  he  was  intercepted  by  a  storm  of  thunder 
and  lightning.  This  interruption  gave  time  for  conscience  to  resume  its 
empire  in  his  breast.  He  desisted  from  his  purpose,  and  having  surren- 
dered himself  to  justice,  in  order  to  secure  his  estates  to  this  child,  he  had 
the  resolution  to  die  under  the  dreadful  judgment  of  peine  forte  el  dure. 

This  dreadful  punishment  is  now,  however,  wholly  abolished.  It  was 
lately  enacted  that  if  any  person  being  arraigned  for  high  treason,  felony, 
piracy,  or  misdemeanor,  shall  stand  mute  of  malice,  or  will  not  answer 
directly  to  the  indictment  or  information,  the  court  may  order  the  proper 
officer  to  enter  a  plea  of  ^^  not  guilty''  on  behalf  of  such  person  ;  and  such 
plea  shall  have  the  same  force  as  if  actually  pleaded  by  the  party  himsdf  ;* 
which  is  a  much  more  satisfactory  method  of  dealing  with  such  cases  to 
the  public  mind,  and  obviously  operates  much  more  powerfully  ;  as  an  ex- 
ample, that  a  prisoner  should  suffer  punishment,  after  a  public  manifesta- 
tion of  his  guilt  by  evidence,  than  that  he  should  be  punished  so  crudly 
only  upon  presumption  of  guilt,  arising  from  his  obstinate  silence. 

*   7  and  8  Geo.  lV.,c.28. 
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If  the  prisoner  confess  the  crime  cliai^;ed  in  the  iadictmenty  the  court 
has  nothing  farther  to  do  than  to  pronounce  judgment.  From  a  conscioua- 
oeas  of  guUt,  and  perhaps  contrition  of  heart,  a  prisoner  will  plead  guilty, 
to  avoid  adding  to  his  crime  hj  tdling  a  falsehood.  In  a  moral  point  of 
Tiew,  such  a  frame  of  mind  is  praiseworthy  :  hut  neither  the  law  of  na- 
ture iK>r  of  the  land  requires  a  man  voluntarily  to  subject  himself  to  hu- 
man punbhment,  by  confessing  his  sins  to  his  fellow  creatures,  every  man 
being  deemed  innocent  in  the  eye  of  the  law  tiU  he  has  been  proved  to  be 
guilty,  to  the  satisfaction  of  twelve  of  his  equals ;  aud  it  is  the  duty  of  the 
prosecutor  to  substantiate  his  guilt  by  credible  evidence.  In  a  Ugal  sense, 
a  prisoner  may  plead  not  gu'iUy  with  the  greatest  propriety  before  a  hu- 
flian  tribunal :  and  which  may  be  done  consistently  with  sincere  repoitance 
aid  humble  confession  to  Almighty  God.  After  conviction,  however,  if 
lie  be  reaUy  guilty,  and  truly  penitent,  he  will  also  make  an  unreserved 
acknowledgment  to  man. 

It  may  not  be  uninteresting  to  notice  a  popular  error  respecting  turning 
lan^s  evidence,  by  one  of  the  accomplices  in  any  crime.  It  is  too  gener- 
ally believed,  that  an  accomplice,  who  voluntarily  offers  to  give  evidence 
against  his  companions,  is  entitled  to  a  pardon.  This,  however,  b  a  great 
mistake.  It  is  true  that  justices  of  the  peace  have  usually  encouraged  an 
accomplice  to  make  a  fuU  discovery,  and  to  give*  his  evidence  without  pre- 
varication and  fraud,  by  intimating,  at  least,  that  he  himself  shall  not  be 
prosecuted.  In  the  case  of  Mrs  Rudd,it  was  laid  down  by  lord  Mansfield, 
that  no  authority  is  given  to  a  justice  of  peace  to  pardon  an  offender,  and 
to  tell  him  that  he  shall  be  a  witness,  at  all  events,  agamst  others.  But 
vhen  the  evidence  appears  insufficient  to  convict*  two  or  more  without 
the  testimony  of  one  of  them,  the  magistrate  may  encourage  a  hope^  that 
be  who  will  behave  fairly,  and  disclose  the  whole  truth,  and  bring  the  others 
to  justice,  shall  himself  escape  punishment.  But  this  discretionary  power 
is  founded  in  practice  only,  and  cannot  control  the  authority  of  the  court 
of  gaol-delivery,  and  exempt,  at  all  events,  the  accomplice  from  beuig  pro- 
secuted. A  motion  is  always  made  to  the  judge  for  leave  to  admit  an  ac- 
eofflplice  to  be  a  witness,  and  unless  he  should  see  some  particular  reason 
i»r  a  contrary  conduct,  he  will  prefer  the  one  to  whom  this  particular  en- 
couragement has  been  given  by  the  justice  of  peaca  This  admission  to 
be  a  witness  amounts  only  to  a  promise  of  a  recommendation  to  mercy, 
apon  condition  that  the  accomplice  makes  a  full  and  fair  disclosure  of  all 
the  circumstances  of  the  crime  for  whicli  the  other  prisoners  are  tried,  and 
ia  which  he  has  been  concerned  in  concert  with  them.  On  his  failure  he 
forfeits  all  daim  to  protection.  On  a  trial,  some  years  ago,  at  York,  be- 
fore Mr  Justice  BuUer,  the  accomplice,  who  was  admitted  a  witness,  de- 
nied his  evidence,  and  all  that  he  had  before  confessed,  on  which  the 
prisoner  was  acquitted  :   but  the  judge  ordered  an  indictment  to  be  pre- 
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ferred  against  this  accomplice  for  the  same  crime,  and  on  his  cenfemoii 
and  other  circumstances,  be  was  convicted  and  executed.*  Bat  those  ae- 
complices  hare  a  right  to  pardon,  who  turn  king's  evidence  on  the  faitk 
of  the  king's  special  proclamation. 

When  the  prisoner  neither  stands  mute  nor  confesses  the  fact,  he  ii 
then  said  to  plead,  or  make  his  defence  on  the  arraignnMnt.  This  is  done 
either  by  plea  to  the  jurisdiction,  or  a  demurrer,  or  a  plea  in  abatement, 
or  a  special  plea  in  bar,  or  hj  the  general  issue. 

A  plea  to  the  jurisdiction  is  when  an  indictment  is  taken  before  a  court 
that  cannot  take  cognizance  of  the  offence.  As  if  a  man  be  indicted  for 
a  rape  at  the  sheriff's  toum,  or  for  treason  at  the  quarter  sessions :  io  this 
and  similar  cases  he  may  except  to  the  jurisdiction  of  the  eourt  without 
answering  at  all  to  the  crime  alleged.  A  demurrer  to  the  indictmeDt  ii 
when  the  crime  charged  is  allowed  to  be  true,  but  the  prisoner  joins  issue 
on  some  point  of  law  in  the  indictment,  by  which  he  asserts  that  the  fact, 
as  stated,  is  not  felony,  treason,  or  whatever  the  crime  is  said  to  be.  Bat 
this  plea  is  seldom  used,  because  the  same  advantage  may  be  taken  in 
arrest  of  judgment,  on  conviction.  A  plea  in  abatement  is  principally  for 
a  misnomer,  a  wrong  name,  or  a  false  addition  to  the  prisoner :  as  if  Jolm 
Jones,  gentleman,  is  indicted  by  the  name  of  Thomas  Jones,  esquire,  he 
may  plead  that  he  has  the  name  of  John,  and  not  of  Thomas ;  and  that 
he  is  not  an  esquire,  but  a  gentleman.  But  this  is  a  mere  delay,  which 
avails  the  prisoner  but  little,  as  a  new  bill  of  indictment  may  be  framed, 
corresponding  to  the  name  and  degree  which  he  has  avowed  belong  to 
him.     But  this  plea  has  been  entirely  done  away  with  by  statutcf 

But  a  far  more  substantial  kind  of  plea  is  a  special  plea  in  bar^  which 
affects  the  merits  of  the  indictment,  and  gives  a  reason  why  the  prisoner 
ought  not  to  put  himself  upon  his  trial  for  the  crime  with  which  he  la 
charged.     Special  pleas  in  bar  are  of  four  kinds  : 

1st,  The  plea  of  tL  former  acquittal.  It  being  an  universal  maxim  in 
English  law,  that  no  man  shall  be  brought  into  jeopardy  of  his  life  more 
than  once  for  the  same  crime.  2nd,  A  former  conviction  for  the  same 
identical  crime  is  a  second  plea  in  bar,  although  no  judgment  was  ever 
given,  or  perhaps  ever  will  be,  which  is  ^a  good  plea  in  bar  to  an  indict- 
ment :  but  it  must  be  observed,  that  both  these  pleas  in  bar  must  be  on  a 
prosecution  for  the  same  identical  act  and  crime.  3rd,  A  former  attainder 
is  a  good  plea  in  bar,  whether  it  be  for  the  same  or  another  fdony.  For 
whenever  a  man  is  attainted  of  felony,  by  judgment  of  death,  either  upon  a 
verdict  or  confession  by  outlawry,  he  may  plead  such  attainder  in  bar  to  any 
subsequent  indictment  or  appeal  for  the  same  or  any  other  felony.  And 
this  because  the  prisoner  is  dead  in  hiw  by  the  first  attainder,  his  Uood  is 

*  7  Geo.  IV.,  c.  64.  f  Profeasor  Christian's  Notes. 
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ijreadj  attainted,  and  he  has  forfeited  all  that  he  had.  But  to  this  general 
nilf>  Ibere  are  exoeptions.  4th,  The  last  plea  in  bar  to  be  iiientiooed  is  a 
perioM^  whieh  at  onoe  destroys  the  end  and  design  of  an  indictment,  by  re- 
■ittisg  that  punishment  which  the  prosecution  is  calculated  to  inflict.  It 
ii  of  great  importance  to  plead  a  pardon  in  bar,  or  in  arrest  of  judgment, 
iefore  raiher  than  after  sentence  is  past;  because  by  stopping  the  judg^ 
KMot  it  prere&ts  the  corruption  of  blood  by  attainder :  for  the  blood  once 
oorrapted  by  an  attainder,  cannot  be  again  restored  but  by  an  act  of  par- 
Janeot. 

Bst  the  onfy  plea  on  which  the  prisoner  can  receive  his  final  judgmoit 
«f  death  is  the  general  issue,  or  plea  of  noi  gnilly.  In  indictments  of 
iebirj  and  treason,  the  prisoner  must  plead  the  general  issue  of  not  guilty, 
H  he  cannot  put  in  any  spedai  matter  by  way  of  plea,  but  only  give  it  in 
eHdeooe,  of  which  the  jury  will  take  notice,  and  give  a  verdict  according- 
ly. The  prisoner  haring  pleaded  not  guilty^  the  clerk  of  the  arraigns,  on 
iidudf  of  the  crown,  replies  that  the  prisoner  is  guilty,  and  that  he  is  ready 
10  prove  him  so.  And  thus  the  king  and  the  prisoner  are  at  issue.  The 
prinner  is  then  asked  how  he  will  be  tried,  who  answers  ^*  by  (jod  and  the 
eoQiitry ;"  to  which  the  clerk  replies,  **  God  send  thee  a  good  deUver- 
asee:"  a  petition  expressive  of  the  law's  compasrion,  which  would  rather 
lint  the  prisoner's  innocence  might  appear,  than  that  his  conviction  and 
ponishment  should  be  the  result  of  the  trial  But  if  the  prisoner  refuse 
to  pot  himself  on  his  trial  in  the  usual  form,  his  obstinacy  is  construed  mto 
lamfoikm  of  his  guilt,  and  he  is  convicted  of  the  felony,  &c.  accord- 
ingly. 

The  prisoner  having  been  arraigned,  and  no  other  plea  in  bar  of  farther- 
proceedmgs  established,  he  must  take  his  trial  on  the  general  issue  or  {4ea 
of  "not  guilty,"  or,  in  other  words,  the  indictment  must  be  submitted  to 
the  impartial  examination  and  decision  of  a  jury.  We  are  now,  then,  ad- 
vanced to  a  very  important  and  a  most  interesting  stage  of  the  businesSi 
To  hehoU  a  fellow  subject,  and  what  may  perhaps  come  closer  home,  a 
fcftnr  ginner,  aiccused  by  twelve  of  the  first  men  in  the  county  of  a  crime, 
*hieh,  if  proved  in  his  presence,  will  deprive  him  either  of  his  property,  his 
liberty,  or  his  life,  or  perhaps  of  them  all ;  to  see  the  king,  emphaticaUy 
called  the  iiather  of  his  people,  represented  by  the  judge,  arrayed  with  the 
t^  and  surronnded  with  the  msignia  of  his  office,  sitting  to  distribute 
J^vtwe  widi  an  impartial  hand ;  to  mark  the  alternate  forebodings  of  a 
nowded  and  anxious  audience ;  to  notice  the  patient  attentH>n  of  the  jury 
^  al  the  evidence  in  favour  of  as  wcfl  as  against  the  prisoner ;  how  eagerly 
%  drink  in  every  syUaUe  of  his  defence,  and  with  what  caution  and 
^odetofda  they  return  their  verdict ;  to  observe  the  trembling  anxiety 
^th  which  the  unhappy  prisoner  waits  for  the  dreadful  words  that  are  to 
pronounce  his  guilt  and  his  doom,  or  the  elating  sentence  which  is  to  send 
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him  guiltless  from  the  har — is  a  scene  at  once  so  solemn  and  affecting, 
that  no  humane  person  can  survey  it  without  the  most  lively  emotions. 

In  the  superstitious  age  of  our  Saxon  ancestors,  .several  rerj  exception- 
able modes  of  trial  were  ignorantlj  had  recourse  to,  in  order  to  ascertain 
the  guilt  or  innocence  of  the  accused,  it  being  a  general  opinion  at  that 
time  that  the  Almighty  would  always  miraculously  interpose  to  sare  the 
innocent.  This  absurd  and  presumptuous  notion,  however,  of  the  im- 
mediate interference  of  divine  Providence,  in  deciding  the  guflt  or  in- 
nocence of  any  by  ordeals^  or  their  trials  by  Jire  and  n>aler,  and  after- 
wards by  the  trial  of  battel^  was  at  length  expelled  from  the  minds  of  the 
English,  who,  as  they  became  more  enlightened,  adopted  the  superior 
mode  of  trial  by  jury.  The  two  former  were  of  Saxon,  the  latter  of  Nor- 
man mstitution.  The  trial  by  battel^  although  in  desuetude,  was  not 
abolished  till  the  22nd  June,  1819,  when  an  act  was  passed  makmg  it 
^^  unlawful  for  any  person,  at  any  time  after  the  passing  of  this  act,  fo 
commence,  take,  or  sue  appeal  of  treason,  murder,  fdony,  or  other  of- 
fence, against  any  other  person  whatsoever,  but  that  all  such  appeals  shall 
from  henceforth  be  utterly  abolished."*  The  last  instance  where  this  ap- 
peal to  trial  by  battel  was  tendered,  was  a  short  time  before,  and  which  in- 
deed occasioned  the  repeal  act  just  quot^,  in  an  appeal  of  murder.  Ash- 
ford  V.  Thornton.  And  the  last  time  that  trial  by  battd  was  actually 
awarded,  was  in  the  case  of  Lord  Rae  and  Mr  Ramsay.  The  king,  by 
his  commission,  appointed  a  constable  of  England  to  preside  at  the  trial, 
who  proclaimed  a  day  for  the  duel,  conunanding  the  combatants  to  appear 
with  a  spear,  a  long  sword,  a  short  sword,  and  a  dagger ;  but  the  com- 
bat was  prorogued  to  a  farther  day,  before  which  the  king  revoked  the 
commission.f 

The  form  and  manner  of  waging  battel  upon  appeals,  were  mueh  the 
same  as  upon  a  writ  of  right ;  only  the  oaths  of  the  combatants  are  more  i 
striking.  The  appellee,  when  appealed  of  felony,  pleads  not  guilty,  and 
throws  down  his  glove,  declaring  he  would  defend  the  same  by  hb  body  : 
the  appellant  takes  up  the  glove,  and  replies,  that  he  is  ready  to  make 
good  the  appeal,  body  for  body  ;  upon  which  the  appellee  took  the  book  in 
his  right  hand,  and  in  his  left  the  right  hahd  of  his  antagonist,  swearing 
as  follows  :  ^^  Hear  this,  0  man,  whom  I  hold  by  the  hand,  who  caDest 
thyself  John,  by  the  name  of  baptism,  that  I,  who  call  myself  Thomas,  by 
the  name  of  baptism,  did  not  feloniously  murder  thy  father,  WilKam  by 
name,  nor  am  any  way  guilty  of  the  said  felony ;  so  help  me  God,  and 
the  saints  :  and  this  I  will  defend  against  thee  by  my  body,  as  thb  court 
shall  award."  To  which  the  appellant  replied,  holding  the  biUe  and 
his  antagonist's  hand  in  the  same  manner  as  the  other :    ^^  Hear  this, 

*  69th  Geo.  III.,  c.  46.  f  Profcawr  ChriflOan'f  Nots. 
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0  man,  whom  I  hold  by  the  band,  who  callest  thyself  Thomas,  hj  (he 
DaDie  of  baptism,  that  thou  art  perjared  ;  and  therefore  peijured,  be- 
cause that  thou  fdoDiously  didst  murder  my  father,  William  by  name  ;  so 
Mp  me  God,  aod  the  saints :  and  this  I  will  prove  against  thee  by  my 
bodhf,  as  this  court  shall  award."  The  battd  was  then  fought  with  the 
sune  weapons,  riz.,  batons  -,  the  same  solemnity,  and  the  same  oaths 
against  amulets  and  sorcery,  that  were  used  in  the  civil  combat ;  and  if 
tiie  appellee  be  so  far  vanquished,  that  he  cannot  or  will  not  fight  any 
looger,  he  was  then  adjudged  to  be  hanged  immediatdy ;  and  then,  as  well 
u  if  he  had  been  killed  in  battel,  the  divine  determination  was  deemed  to  have 
been  in  flavour  of  the  truth,  and  his  blood  was  attainted  aocordtngly.  But 
if  he  killed  the  appellant,  or  could  maintain  the  fight  from  sun  risuig  till 
the  stars  appeared  in  the  evening,  he  was  then  acquitted.  Likewise,  if 
AesppeDant  became  recreant,  and  pronounced  the  horrible  word  of  craven  ^ 
be  Ust  his  Uberam  iegem,  and  became  infamous,  in  consequence  the  appellee 
Rcorered  big  damages,  and  was  for  ever  acquitted,  not  only  of  the  appeal, 
bat  of  all  indictments  likewise  for  the  same  offence. 

The  origin  of  the  trial  hyjury^  which  is  now  such  an  essential  part  of 
our  constitation,  is  unquestionaUy  very  ancient,  and  derived,  according  to 
nme  aatbois,  from  those  barbarous  tribes  which  every  where  invaded  the 
Roman  provinces,  and  carried  along  with  them  their  natural  love  of  free- 
ioQL  Mr  Hume,  however,  is  of  opinion  that  the  first  lineaments  of  the 
Eoglidi  jury  originated  in  the  inventive  and  sagacious  mind  of  the  great 
Alfred.  The  ^vision  of  all  England  by  this  extraordinary  prince  into 
coonties,  hundreds,  and  tithings,  was  an  institution  admirably  calculated 
for  restraining  a  licentious  people,  and  administering  impartial  justice 
vnoogst  dl  ranks  throughout  the  kingdom.  This  wise  system  made  every 
Ban  a  surety  for  his  ndgfabour's  good  behaviour  :  and  the  method  whwh 
it  adopted  for  the  decision  of  all  causes,  *^  deserves,"  says  Hume,  ^^  to  be 
noted  as  being  the  origin  of  juries."  Certain  it  is,  that  in  flowing  down 
to  us,  it  met  with  many  checks  and  interruptions.  But  it  is  generally 
aflowed,  that  it  broke  through  all  impediments,  that  its  channel  was 
widened  and  deepened  after  the  conquest,  that  it  ran  in  a  stronger  current 
ibjn  the  reign  of  the  second  to  that  of  the  third  Henry,  gradually 
swdling  from  that  period  to  its  present  height,  and  by  overflowing  our 
bappy  country,  has,  under  the  good  providence  of  God,  rendered  it  the 
fertile,  the  happy,  and  the  envied  land  of  freedom. 

In  the  reign  of  George  IV.,  various  new  regulations  were  made  re- 
specting the  qualification  of  jurors  :  but  as  that  act  will  be  found  in  the 
1^  history  of  that  prince  hereafter,  it  need  not  be  here  more  parti- 
<^^l7  noticed.  Since  the  abolition  of  the  superstitious  modes  of  deci- 
sion, the  only  forms  of  trials  in  criminal  cases  in  England  has  been  by  the 

peers  in  the  high  court  of  parliament,  and  the  trials  of  commoners  by 
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jury.  This  latter  form  is  indeed  extended  even  to  the  nobility  in  al 
criminal  cases  ;  treason,  felony,  and  misprision  of  treason  only  excepted. 
There  is  a  very  important  advantage  in  the  English  trial  by  jury  in  crimi- 
nal cases  ;  for  as  in  times  of  violence  the  subject  may  justly  apprehend 
more  danger  in  suits  between  the  king  and  him,  than  in  disputes  between 
one  subject  and  another,  the  law  has  wisely  placed  the  strong  and  two- 
fold barrier  of  a  previous  presentment,  and  a  subsequent  trial  by  jury-be- 
tween the  liberty  of  the  subject  and  the  prerogative  of  the  crown.  In  short, 
no  man  can  be  tried,  even  by  a  jury  of  his  equals,  for  any  crime,  until 
twelve  of  his  fellow  subjects  have,  first  of  all,  agreed  upon  oath  that  he 
ought  to  be  called  upon  to  answer  the  matter  charged  against  him  in  the 
indictment ;  and  even  then  he  is  shielded  from  the  arm  of  vengeance  till 
the  petty  jury  pronounce  him  guiity.  Thus  the  subject  is,  as  it  were, 
hermetically  sealed  and  guarded  against  arbitrary  power,  on  the  one  hand, 
and  the  insidious  machinations  of  private  revenge  on  the  other. 

But  it  is  now  time  to  take  a  view  of  the  proceedings  in  a  criminal  trial 
by  jury.  When  the  prisoner  has  pleaded  not  guilty^  and  put  himself  upon 
his  country  for  trial,  the  sheriff  of  the  county  is  to  return  apand  of  jurors, 
who  must  be  indiscriminately  taken,  and  freeholders  of  the  count j  in 
which  the  crime  was  committed.  When  the  trial  is  called  on,  the  juron 
are  to  be  sworn  as  they  appear,  to  the  number  of  twelve,  unless  tbej  are 
challenged  by  the  party.  Persons  indicted  for  smaller  misdemeanors,  after 
having  pleaded  not  guilty ^  may  traverse  the  indictment.  In  which  case 
they  usually  give  security  to  appear  at  the  next  session  or  assize,  and  then 
and  there  to  try  the  traverse,  giving  notice  to  the  prosecutor  of  the  same. 
By  the  traverse  act,*  where  a  defendant  has  been  in  custody,  or  held  to 
bail  for  a  misdemeanor  twenty  days  before  the  sessions  of  the  peace,  of  over 
and  terminer,  or  of  gaol-delivery,  at  which  the  indictment  was  found,  the 
defendant  shall  plead,  and  the  trial  shall  take  place  at  such  sessions,  unless 
a  certiorari  be  delivered  before  the  jury  are  sworn.  And  if  a  defendant, 
indicted  for  a  misdemeanor  at  any  of  these  sessions,  not  having  been  in 
custody,  or  held  to  bail  twenty  days  before  the  session  at  which  the  in- 
dictment was  found,  but  who  shall  have  been  in  custody,  or  held  to  ba3  to 
appear  at  some  subsequent  session,  or  shall  have  received  notice  of  such 
indictment  having  been  found  twenty  days  before  such  subsequent  session, 
he  shall  plead  and  be  tried,  unless  a  certiorari  is  delivered  before  the  jury 
are  sworn. 

All  persons,  however,  indicted  for  high  treason  and  misprision  of  trea- 
son, shall  not  only  have  a  copy  of  the  indictment,  but  a  list  of  all  the  wit- 
nesses to  be  produced  against  them,  with  their  professions  and  places  of 
abode,  delivered  to  them,  ten  clear  days,  exclusive  of  the  days  of  delivery 

*  60  Geo.  III.  Olid  1  Geo.  IV. 
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and  the  day  of  trial,  and  of  the  interveniog  Sundays  prerioiiB  to  the  tiial, 
and  in  the  presenee  of  two  witnesses,  that  they  may  be  properly  prepared 
to  make  their  chaHenges  and  defence,  and  to  bring  forward  anything  which 
may  deitroy  the  credibility  of  any  of  the  witnesses, — a  striking  instance  of 
(be  fatheriy  care  of  the  sovereign,  by  consenting  to  laws  which  preserve  the 
life,  liberty,  and  property  of  the  snbject  from  any  nnjust  exercise  of  his 
power. 

Challenges  may  be  made  either  by  the  king  or  the  prisoner,  and  against 
eilher  an  individual  juror  or  the  whole  array,  for  the  very  same  reasons  as 
ID  avfl  causes :  and  it  will  be  seen  that  it  is  not  without  reason  that  the 
laws  of  England  are  so  celebrated  for  their  tenderness  and  compassion  to 
the  priaoner ;  for  he  is  allowed,  in  all  capital  cases,  peremptorily  to  challenge 
a  certain  number  of  jurors,  without  assigning  any  cause  whatever,  that  he 
oay  not  be  tried  by  any  one  man  against  whom  be  may  have  conceived  a 
|vgudice ;  besides,  were  he  obliged  to  state  the  cause  of  his  challenge, 
led  the  court  not  aUow  the  juror  to  be  set  aside,  he  might  feel  resentment 
against  the  prisoner.  This  privilege  of  peremptory  challenges,  granted  to 
the  prisoner,  was  formeriy  denied  to  the  king,  who  must  assign  a  reason 
for  his  challenge.^  This  statute  was  repealed  in  1825,  by  an  act  here- 
after qaoted,f  but  similar  provisions  were  re-enacted. 

It  is  evklent,  however,  that  this  great  indulgence  affords  the  prisoner 
an  opportunity  of  challenging  every  juror  till  it  were  impossible  to  try 
him.  To  remedy  this  inconvenience,  the  law  formerly  fixed  the  number 
of  thirty -five  :  that  is  one  short  of  three  juries ;  but  now  the  number  is 
redoced  to  twenty ,j:  beyond  which  no  prisoner  is  allowed  to  challenge;  be- 
^XM  if  he  dki  it,  the  conclusion  is  that  he  has  no  intention  to  be  tried  at 
all:  io  which  case  it  was  considered  that  the  prisoner  stood  mute,  and 
HDteoce  passed  as  if  convicted  on  his  own  confession.  If,  from  any  cause, 
I  saffieient  number  of  jurors  cannot  be  had  from  the  original  panel,  a 
tales  may  be  awarded  as  in  civil  cases,  till  the  number  of  twelve  is  sworn, 
"well  and  truly  to  try,  and  true  deliverance  make,  between  our  sovereign 
lord  the  king  and  the  prisoner  whom  they  have  in  charge,  and  a  true  ver- 
dict to  give,  accordjng  to  their  evidence."  Before  a  juryman  is  sworn, 
he  is  desired  ''  to  look  at  the  prisoner  ;"  not  for  the  gratification  of  a 
wanton  curiosity,  but  that  the  unhappy  situation  of  the  culprit  may  so  far 
txcite  his  compassion,  as  shall  induce  him  not  only  to  do  justice  between  him 
and  the  king,  but  to  lean  to  the  side  of  mercy,  as  far  as  possible,  consis- 
teotly  with  his  solemn  oath,  if  any  doubt  of  his  guilt  should  arise  in  his 
Bind. 

When  the  jury  is  sworn,  if  it  be  a  cause  of  any  consequence,  the  indict- 
loent  is  usually  opened,  and  the  evidence  marshalled,  examined,  and  en<* 
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forced,  by  the  oonnsel  for  the  crown  or  prosecalion.  But  it  ig  a  settled  role 
at  common  law,  that  no  counse)  shall  be  allowed  to  apriaoner  apon  hn  trial 
on  the  general  issue,  in  any  capital  crime,  unless  some  point  of  law  shall 
arise,  proper  to  be  debated.  A  rule,  however  it  may  be  palliated  under 
cover  of  that  noble  declaration  of  the  law,  when  rightly  understood,  that 
the  judge  shall  be  counsel  for  the  prisoner,  that  is,  shall  see  that  the  pro- 
ceedings  against  him  are  legal,  and  strictly  legal,  —  which  seems  to  be 
inconsistent  with  that  humanity  and  compassion  with  which  the  law  of  Eng- 
land treats  unfortunate  prisoners.  For  on  what  face  of  reason  can  that 
assistance  be  denied  to  save  a  man's  Ufe^  which  is  freely  allowed  for  everj 
petty  trespass  ?  But  the  judges  themselves  are  sensible  of  this  defect,  and 
never  scruple  to  allow  a  prisoner  counsel  to  instruct  him  what  question 
to  ask,  or  even  to  ask  questions  himself  respecting  matters  of  iacL  The 
maxim  that  the  judge  is  counsel  for  the  prisoner  signifies  nothing  more 
than  that  the  judge  shall  take  care  that  the  prisoner  shall  not  suffer  from 
the  want  of  counsel.  The  judge  is  counsel  only  for  public  justice,  and  to 
promote  that  object  alone,  all  his  inquiries  and  attention  ought  to  be  di- 
rected.  On  a  trial  for  the  murder  of  a  male  child,  the  counsel  for  the 
prosecution  concluded  his  case  without  asking  the  sex  of  the  child,  and  the 
judge  would  not  permit  him  afterwards  to  call  a  witness  to  prove  it,  but 
in  consequence  of  the  omission  he  directed  the  jury  to  acquit  the  pri- 
soner. But  to  the  honour  of  that  judge  it  ought  to  be  stated,  he  after 
wards  declared  in  private  his  regret  for  having  done  so.'*' 

It  is  very  extraordinary,  says  professor  Christian,  that  the  law  of  Eng- 
land should  have  denied  the  assistance  of  counsel  when  it  is  most  wanted, 
that  is,  to  defend  the  life,  the  honour,  and  all  the  property  of  an  indifi- 
dual.  It  is  the  extension  of  that  maxim  of  natural  equity,'  that  every  one 
shall  be  heard  in  his  own  cause,  that  warrants  the  admission  of  hired  ad- 
vocates in  courts  of  justice  ;  for  there  is  much  greater  inequalities  in  the 
powers  of  explanation  and  persuasion  in  the  natural  state  of  the  buoian 
mind  than  when  it  is  improved  by  education  and  experience.  Among 
professional  men  of  established  character,  the  difTerence  in  their  skill  and 
management  is  generally  so  inconsiderable,  that  the  decision  of  the  cause 
depends  only  on  the  superiority  of  the  justice  in  the  respective  cases  of 
the  litigating  parties.  Hence  the  practice  of  an  advocate  is  absolutely 
necessary  to  the  administration  of  substantial  justice.  An  honourable 
barrister  will  never  wilfully  mistate  law  or  facts  within  his  own  knowledge, 
but  he  is  justified  in  urging  any  argument,  whatever  may  be  his  ovn 
opinion  of  its  solidity  or  justice,  which  he  thinks  will  promote  his  clienfs 
interest :  for  reasoning  in  courts  of  justice,  and  in  tlie  ordinary  affairs  of 
life,  seldom  admits  of  geometrical  demonstration ;    but  it  not  unfrequentl) 

*  Proftsijur  Clkiistiaii. 
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happens,  tlial  the  same  argument  which  appean  sophistry  to  one,  is  sound 
logic  in  the  mind  of  another ;  and  daily  ezperienee  proves,  that  the  opinions 
of  s  judge  and  an  advocate  are  often  diametrically  opposite.  Many  eir- 
cumstances  may  oocor,  which  will  justify  or  compel  an  individual  member 
of  the  profession  to  refuse  to  undertake  the  defence  of  a  particular  cUent; 
bat  a  cause  can  hardly  be  oonceired  to  be  so  bad  which  ought  to  be  re- 
jected by  the  whole  bar  :  lor  such  refusal  would  excite  so  strong  a  prejudice 
agaioit  the  prisoner  as  to  render  him  in  a  great  degree  condemned  before 
hb  trial  Let  the  circumstances  against  a  prisoner  be  ever  so  atrocioua, 
it  is  stiU  his  advocate's  duty  to  see  that  his  client  is  convicted  according  to 
tliofle  mles  and  forms  which  the  wisdom  of  the  legislature  has  established 
18  the  best  protection  of  the  liberty  and  the  security  of  the  subject.  Bat 
the  conduct  of  counsel  in  the  prosecution  of  criminals,  ought  to  be  very 
iiflerait  from  that  which  is  requbned  of  them  in  civil  actions,  or  when  they 
are  engaged  on  the  side  of  a  prisoner:  in  the  latter  case,  they  are  their 
dieot's  advocates  only,  and  speak  but  by  his  instruction  and  permission  ; 
n  the  former,  they  are  the  advocates  of  public  justice,  or,  to  speak  more 
profeadonaOy,  they  are  the  king*s  advocates,  who  in  all  criminal  prosecu- 
tioDs  appean  both  as  the  protector  and  the  avenger  of  his  people  ;  and 
both  the  king  and  the  country  must  be  better  satisfied  with  the  acquittal 
of  the  innocent,  than  with  the  conviction  of  the  guilty.  Hence,  in  all 
eriminal  prosecutions,  especially  where  the  prisoner  c^m  have  no  counsel 
to  ptead  for  him,  a  barrister  is  as  much  bound  to  disclose  all  those  cir- 
cnmstances  to  the  jury  which  are  favourable  to  the  prisoner,  and  to  reason 
upon  tbem  as  fully,  as  those  which  are  likely  to  support  the  prosecution.* 
In  cases  of  high  treason,  petit  treason,  and  misprision  of  treason,  ifvo 
lawful  witnesses  are  requbred  to  convict  a  prisoner,  unless  he  shall,  willmgw 
ly,  and  without  violence,  confess  the  same.  In  prosecutions  for  high  trea- 
son, the  law  requires  that  the  overt  act  or  acts  be  proved  to  have  been 
committed  at  the  place  specified  in  the  indictment  With  respect  to  itvo 
vitsesses  being  necessary,  in  most  instances,  to  prove  the  same  overt  act, 
it  may  be  observed,  that  if  one  witness  prove  one  overt  act,  and  another 
vitnen  prove  another  overt  act  of  the  same  species  of  treason,  that  is  suf- 
ficient to  prove  the  crime  charged,  according  to  the  requisition  of  the 
ttatate ;  but  in  almost  every  other  accusation,  one  positive  witness  is  suf- 
ficient. It  was  an  ancient  and  commonly  received  practice,  that  as  coun- 
el  was  not  allowed  to  any  prisoner  accused  of  a  capital  crime,  so  neither 
thooki  he  be  suffered  to  exculpate  himself  by  the  testimony  of  any  wit- 
nenes.  The  courts,  however,  grew  so  heartily  ashamed  of  so  unreason- 
iUe  and  oppressive  a  doctrine,  that  a  practice  was  gradually  introduced  of 
exaonining  witnesses  for  the  prisoners,  but  not  upon  oath;  still  the  jury 

•  ProffSBor  Christian's  Notes. 
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gave  less  credit  to  the  prisoner's  evidence  than  to  that  produced  by  the 
crown.  Against  this  unreasonable  and  tyrannical  practice,  Sir  Edward 
Coke  very  justly  protests,  declaring  that  he  never  read  in  any  act  of  par- 
liament, book-case,  or  record,  that  in  crinunal  cases  the  party  accused 
should  not  have  witnesses  sworn  for  him.  The  house  of  commons  ireie  so 
sensible  of  this  absurdity,  that  in  the  bill  for  abolishing  hostilities  between 
England  and  Scotland,*  where  felonies  committed  by  Englishmen  in  Scot- 
land were  ordered  to  be  tried  in  one  of  the  three  northern  counties,  they 
insisted  on  a  clause,  and  carried  it  too,  against  the  efforts,  both  of  the 
crown  and  the  house  of  lords,  in  opposition  to  the  practice  of  the  courts 
in  England,  and  the  express  law  of  Scotland,  "  that  in  all  such  trials  for 
the  better  discovery  of  the  truth,  and  the  better  information  of  the  con- 
sciences of  the  jury  and  justices,  there  shall  be  allowed  to  the  party  ar- 
raigned the  benefit  of  such  credible  witnesses,  to  be  examined  upon  oath, 
as  can  be  produced,  for  his  clearing  and  justification."  At  length  the  same 
measure  of  justice  was  established  throughout  all  the  realm,  in  cases  of 
treason,  within  the  act  :f  and  it  was  afterwards  declared,  that  in  all  cases  | 
of  treason  and  felony,  all  witnesses  for  the  {urisoner  should  be  examined 
upon  oath,  in  like  manner  as  the  witnesses  against  hinuj: 

In  consequence  of  the  life  of  the  late  king  George  III.  having  been 
attempted  in  the  theatre,  by  a  maniac  shooting  at  him,  it  was  enacted, 
^'  that  in  all  cases  of  high  treason,  when  the  overt  act  shall  be  assassina- 
tion, or  killing  of  the  king,  or  any  direct  attempt  against  his  life ;  the  per- 
sons charged  with  such  an  offence,  shall  and  may  be  indicted,  arraigned, 
tried,  and  attainted,  in  the  same  manner  and  according  to  the  same  course 
and  order  of  trial  in  every  respect,  and  upon  the  like  evidence,  as  if  such 
person  or  persons  stood  charged  with  murder." § 

Likewise,  in  indictments  for  perjury,  itvo  witnesses  are  required  to  con- 
vict the  accused.  Although  the  mere  similitude  of  the  hand- writing  in  two 
papers,  shown  to  a  jury,  without  other  concurrent  testimony,  is  not  evi- 
dence that  both  were  written  by  the  same  person  ;  yet  the  testimony  of 
witnesses,  well  acquainted  with  the  party *8  hand- writing,  is  evidence  in  all 
cases,  to  be  left  to  a  jury,  if  the  papers  were  left  in  the  prisoner's  custody. 
All  presumptive  evidence  of  felony  is  to  be  admitted  with  caution ;  for 
the  law  holds  that  it  is  better  that  ten  guilty  should  escape,  than  that  one 
innocent  person  should  suffer  punishment. 

The  evidence  for  this  being  gone  through,  the  prisoner  is  then  called 
upon  for  his  defence,  and  permitted  to  bring  forward  such  witnesses  as  be 
pleases,  in  his  own  favour.  The  judge  now  sums  up  the  whole  evidence, 
and  makes  suitable  remarks  on  it  to  the  jury,  by  pointing  out  the  law  or 

*  4  James  I.,  c.  1.  f  7  W.  &  M.,  c.  S,  |  1  Anne,  c.  0. 
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thecase,  sbowing  where  the  evidence  is  to  the  purpose,  and  where  it  is  de- 
feetive,  and  anifojrmlj  instructing  them,  that  if  any  doubi  of  the  prisoner's 
guOt  rests  upon  their  minds,  thej  are  bound  in  mercj  to  acquit  him:  it 
being  the  very  essence  of  English  liberty  to  protect  the  subject  against  foul 
charges  in  the  criminal  courts  of  justice.  The  jury  then  retire  to  con- 
sider their  verdict,  which  they  must  give  in  open  court,  not  privately  to 
tbe  judge,  as  sometimes  happens  in  civil  causes. 

When  the  evidence  on  both  sides  is  closed,  the  jury  cannot  be  discharg- 
ed unless  in  cases  of  evident  necessity,  till  they  have  given  in  their  verdict : 
and  DO  verdict  can  be  given  unless  the  whole  of  the  jury  are  agreed.  The 
unanimity  of  twelve  men  is  the  peculiar  characteristic  of  an  English  jury : 
bot  a  regulation  so  repugnant  to  all  experience  of  human  conduct,  pas- 
sons,  aul  understandings,  could  hardly,  in  any  age,  have  been  introduced 
into  practice  by  a  deliberate  act  of  the  legislature.  It  has  been  such,  that 
as  no  effective  verdict  could  originally  be  given  by  fewer  than  twelve 
JQTors,  although  more  were  present,  so  afterwards  when  only  twelve  were 
svom,  their  unanimity  became  indispensable. 

If  the  jury,  therefore,  find  the  prisoner  not  guilty,  he  is  then  for  ever 
quit  and  discharged  of  the  accusation,  except  he  be  appealed  of  felony 
lithio  the  time  limited  by  law.  And  upon  his  acquittal  or  discharge  for 
nnt  of  prosecution,  he  shall  be  immediately  set  at  large  without  payment 
of  any  fee  to  the  gaoler.  But  if  the  jury  find  him  guilty,  he  is  then  said 
to  be  convicted  of  the  crime  whereof  he  stands  indicted.  Which  conviction 
Biaj  accrue  two  ways :  either  by  confessing  the  offence  and  pleading  guilty, 
or  by  his  being  found  so  by  the  juiy. 

The  act  of  George  IV.,  hereafter  given,  repealed  all  the  old  statutes 
vliidi  allowed  compensation  to  the  prosecutor  for  his  reasonable  expenses, 
ind  if  poor,  for  his  loss  of  time,  out  of  the  county  stock,  if  he  petitioned 
tiie  judge  for  that  purpose ;  and  introduces  various  new  provisions  re- 
ipecting  the  costs  of  criminal  prosecutions.  By  its  23nd  section  the  court 
is  empowered  in  all  prosecutions  for  felony,  to  order  payment  to  the  prose- 
tutor  of  the  costs  of  preferring  the  indictment,  and  payment  to  the  prose- 
niior  and  witnesses  of  such  sum  as  may  seem  sufficient  to  reimburse  them 
&>rthe  expenses  incurred  in  attending  before  the  examining  magistrate  and 
the  grand  jury,  and  in  otherwise  carrying  on  the  prosecution,  and  also  to 
compensate  them  for  their  trouble  and  loss  of  time  therein.  The  court 
^  also  empowered  to  grant  costs  and  remuneration  for  loss  of  time, 
tiiough  no  bill  of  indictment  is  preferred,  if  the  parties  have  bonajide^  ap« 
peared  in  court  in  obedience  to  a  subpoena  or  recognizance.  The  court 
are  ako  empowered  to  grant  the  expenses  of  prosecutors  and  witnesses  in 
profi^QtioDs  for  certain  misdemeanors.  On  conviction  of  larceny  in  par- 
ticular, the  prosecutor  is  entitled  to  restitution  of  goods.  And  it  is  now 
usual  ibr  the  court,  on  the  conviction  of  a  fdon,  to  order  immediate  re- 
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slit  u lion  of  such  goods  as  are  brought  into  court  to  be  made  to  the  severa] 
prosecutors ;  or  else  the  party  may  peaceably  retake  his  goods  wherever 
he  happens  to  find  than,  unless  a  new  property  be  fairly  acquired  in  them. 
The  owner  oi  stolen  goods,  who  has  prosecuted  the  thief  to  connction,  caa- 
not  recoTer  the  value  of  his  goods  from  a  person  who  has  purchased  and 
sold  them  again  :  even  with  notice  of  the  theft,  before  conviction.  And 
if  the  owner  loses  them  by  a  fraud,  and  not  by  a  felony,  and  altenranls 
convicts  the  offender,  he  is  not  entitled  to  restitution,  or  to  retain  themj 
against  a  person :  as  a  pawn-broker,  who  has  £Eurly  acquired  a  new  right! 
of  property  in  them. 

It  sometimes  happens,  when  the  jury  find  the  prisoner  ^t'%,  that  tbe^ 
recommend  him  to  mercy.  But  that  the  king  may  exercise  thb  brigM 
jewel  of  the  crown  with  judgment  and  discretion,  juries  so  recommeodingj 
have  been  required  to  state  their  reasons :  which,  however,  by  no  meart^ 
insures  to  the  prisoner  even  the  mitigation  of  punishment^  much  less  i 
pardon.  For  although  the  jury  who  tried  colonel  Despard  accompanied 
their  verdict  with  the  following  words,  ^^  My  lord,  we  do  most  eaneEtl^ 
recommend  the  prisoner  to  mercy,  on  account  of  the  high  testimonials  \\\ 
hb  fonner  good  character  and  eminent  services ;"  nevertheless,  he  va^ 
executed,  with  all  the  accomplices  of  his  guilt.  Let  no  man,  therefore] 
presume  to  transgress  the  law,  and  <^  lay  the  flattering  unction  to  bi^ 
soul  "  that  his  former  good  conduct  will  either  extenuate  his  guilt  or  ailevjj 
ate  his  punishment. 

After  trial  and  conviction,  the  judgment  of  the  court  regularly  foIloirs| 
unless  suspended  or  arrested  by  some  intervening  circumstance,  of  winch  M 
principal  formerly  was  the  benefit  of  clergy.  But  that  absurd  ex 
ception  being  now  entirely  abolished,*  it  is  oqly  here  inserted  as  a  maU^i 
of  curiosity  and  history. 

Benefit  of  clergy  originated  from  a  constitution  of  the  pope,  '*  tbal 
no  man  should  accuse  the  priests  of  holy  church  before  a  secular  judg^.' 
This  privilege  was  at  length  claimed  by  the  popish  clergy,  as  a  divine  ri§l}\ 
to  which  they  were  entitled,  founding  such  an  unreasonable  exemption  oi 
a  ridiculous  perversion  of  that  text  of  scripture,  ^^  iouck  not  mine  auoid 
edf  and  do  my  prophets  no  harm''*\  The  blind  submission  which  Chnstiai 
princes  paid  in  the  dark  ages  to  the  authority  of  the  church,  only  increas 
ed  tlie  monstrous  pretensions  and  the  grasping  ambition  of  the  pupi^l 
clergy,  who  did  not  fail  to  abuse  the  superstitious  lenity  of  their  civil  rulers 
There  was  nothing  that  they  did  not  render  subservient  to  the  interests  o 
their  order.  Whatever  they  touched,  was,  by  a  sort  of  magic,  turned  inu 
gold  :  and  as  their  power  increased,  they  multiplied  their  privileges  in  pra 
portion.     By  their  canons,  therefore,  and  constitutions,  they  endeavoured 

*  7  and  8  Geo.  I V.,  c  28.  f  1  Chroii.  xvi.  22. 
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at,  and,  when  they  met  with  easy  priDees,  they  obtained  vaat  extension  of 
these ;  as  well  in  regard  of  the  crimes  themselves,  of  which  the  list  became 
^uile  uniTenal,  as  of  the  persons  exempted,  among  whom  were  at  length 
eomprehended  not  only  every  little  subordinate  officer  belonging  to  the 
diureh  or  dei^y,  but  even  many  whp  were  altogether  laymen. 

In  England,  although  the  pope's  usurpations  were  many  and  intolerable, 
lill  Henry  YIIL  entirely  exterminated  his  supremacy,  yet  a  total  exemption 
of  the  clergy  could  never  be  thoroughly  effected,  and  the  privilege  was  ex- 
trcised  with  great  uncertamty  until  the  reign  of  Henry  YI.,  a  weak  though 
pious  prince;  when  it  was  finally  settled,  that  the  prisoner  should  be  first 
arraigned  before  the  secular  judge,  and  might  either  then  claim  his  bene- 
fit of  clergy  by  way  of  declinatory  plea,  or  afler  conviciion  in  arrest  of 
)iidg;ment.  This  privilege  was  originally  restricted  to  those  who  wore  the 
cimcal  habit,  and  were  trimmed  with  the  clerical  tonsure.  But  in  those 
^js  of  ignorance  and  superstition,  a  much  wider  and  more  comprehensive 
criterion  was  established  :  the  ability  to  read  being  a  mark  of  great  eru- 
dition ;  the  man  thus  qualified  was  accounted  a  clerk  or  cleriais,  although 
neither  in  holy  orders  nor  having  the  clerical  tonsure,  and  was  allowed  the 
beoefit  of  clergy.  The  bishop  might,  if  he  chose,  claim  any  man  who  was 
eondenmed  to  death  by  the  civil  judge,  as  a  clerk,  if  he  could  read  ;  but 
if  ndtber  the  bishop  would  demand  him,  nor  the  prisoner  could  read,  then 
In"  was  executed.  A  t  length,  however,  by  the  ex  tension  of  learning  through 
tlie  means  of  printing,  it  was  discovered  that  fully  as  many  laymen  as 
dergrmen  could  read,  and  in  consequence  enjoyed  the  benefit  of  clergy, 
which  could  not  fail  to  excite  the  jealousy  of  the  tonsured  gentlemen,  lest 
the  lacredness  of  their  order  should  be  profaned  by  too  great  an  assimi- 
lation of  their  privileges  with  the  laity.  A  further  distinction,  therefore, 
was  made  in  favour  of  the  clergy,  which  was,  that  a  latpnan  should  not 
^  entitled  to  the  benefit  of  clergy  more  than  once  ;*  whereas  a  clerk  in 
boly  orders  might  enjoy  the  priviligium  clericale  a  second  time,  and  oftener. 
And  in  order  to  distinguish  the  person  of  a  layman  from  that  of  a  clergy- 
nan,  llie  former  when  admitted  to  this  privilege  was  burnt  with  a  hot  iron 
in  the  brawn  of  the  left  thumb,  by  the  gaoler  in  open  court.  It  is  im- 
posiUe  not  to  remark,  that  this  privilege  which  the  popisli  clergy  claimed, 
ii  an  irrefragable  proof  that  the  charges  of  all  historians  of  the  wickedness 
of  their  Kves  before  the  Reformation,  and  their  shameless  dissolution  of 
morals,  were  perfectly  true,  and  not  the  least  over-drawn. 

Formerly,  the  laity  after  burning,  and  the  clergy  without  it,  were  dis- 
charged from  tlie  civil  courts,  and  given  over  to  the  bishop's  jurisdiction, 
«here  he  was  purged  by  a  mock  trial  of  twelve  clerks  before  the  bishop 
binndf,  or  his  deputy :    when  the  party  himself  was  requwed  to  make 

*  4  Heiiry  VII.,  c.  13* 
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oath  of  bis  own  ionocence,  next  the  twelve  eompnrgaton  swore  that  they 
beliered  he  spoke  the  truth,  then  witnesses  were  examined  upon  oath,  but 
only  on  behalf  of  the  prisoner :  and  lastly,  the  jury  were  to  bring  in  their 
verdict,  upon  oath,  which  usually  acquitted  the  prisoner!  When  the 
blessed  Reformation  was  fully  established,  thu  complication  of  perjury  and 
subornation  of  perjury,  in  the  solemn  farce  of  a  mock  trial — ^the  judge, 
eompurg;atorB,  witnesses,  and  jury>  being  all  partakers  in  the  prisoner's  guilt, 
was  entirely  abolished  by  act  of  pariiament*  The  wisdom  of  the  English 
legislature  afterwards  discovered,  that  as  learning  was  no  extenuation,  nei- 
ther was  ignorance  any  aggravation  of  guOt.  It  was  therefore  enacted,! 
that  the  benefit  of  clergy  should  be  extended  to  all  who  were  entitled  to 
ask  it,  without  requiring  them  to  read  by  way  of  conditional  merit ;  lo 
that  when  such  persons  were  asked  by  the  court  what  they  had  to  say,  why 
judgment  of  death  should  not  be  pronounced  against  them,  they  were  told 
to  kneel  down  and  pray  the  benefit  of  the  statute.  And  for  many  years 
before  the  repeal  of  these  statutes,  burning  in  the  hand  or  cheek  was  ex- 
changed for  fine,  imprisonment,  whipping,  &c.,  at  the  discretion  of  the 
court  But  now  the  privilegium  clericale  having  been  entirely  abolished 
in  the  reign  of  George  IV.,  it  is  unnecessary  to  add  anything  farther  on 
the  subject. 

Judgment. — After  conviction,  by  the  verdict  of  the  jury  in  the 
criminars  presence,  upon  a  capital  charge,  the  judge  either  immediatelj 
or  soon  after  asks  the  prisoner  whether  he  has  anything  to  say  in  arrest 
of  judgment;  that  is,  whether  he  can  show  any  cause  why  the  sentence  of 
the  law  should  not  be  passed  upon  him.  The  prisoner  is  not  allowed  to 
avail  himself  of  thb  clemency  of  the  law  by  making  exceptions  to  the  in- 
dictment ;  but  if  his  objections  prove  valid,  the  whole  proceedings  shall  be 
set  aside :  but  he  may  be  again  indicted,  or  he  may  plead  a  pardon  in 
arrest  of  judgment,  which  saves  the  attainder  and  corruption  of  blood ; 
but  this  is  not  the  case  unless  the  pardon  be  pleaded  before  sentence  is  pro> 
nounced :  and  the  blood  being  once  corrupted,  it  can  only  be  restored  by 
an  act  of  parliament. 

Failing  all  the  prisoner's  ingenuity  to  arrest  judgment,  the  judge  is 
then  to  pronounce  the  sentence  of  the  law  which  has  been  annexed  to  the 
crime.  Of  these,  some  are  capital,  which  extend  to  the  offender's  life, 
and  consist  generally,  in  beuig  hanged  by  the  neck  till  dead :  though  in 
very  atrocious  crimes,  oth^  circumstances  of  pain,  terror,  or  disgrace, 
were  superadded.  The  sentence  itofz;,  in  all  cases  of  treason,  is  decreed  i 
to  be,  that  the  persons  convicted  shall  be  drawn  on  a  hurdle  to  the  place  of 
execution,  and  there  hanged  till  he  is  dead  ;  that  afterwards  he  shall  be  be- 
headed, and  the  body  dirided  into  four  quarters,  which  are  to  be  at  the  king's 

*18Eli«.,c7.  t  6  Anne,  c  6.  f  54  Geo.  III.,  c  146. 
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disposal  Tiiis  statute  abo  proTides  that  the  kuig  may,  by  warrant  under 
his  ggn  manual,  direct,  that  the  traitor  shall  not  be  drawn  or  banged,  but 
beheaded  alive,  and  may  order  in  what  manner  the  body,  head,  and  quar- 
ters, are  to  be  disposed  oil  In  Thistlewood's  case,  and  those  who  were 
executed  with  him  in  18S0  for  high  treason,  in  being  concerned  in  the 
Cato  street  conspiracy,  it  is  remarkable  that  the  drawing  and  quartering 
00I7  wen  remitted.  Formerly,  traitors  were  embowelled  alive,  and  quar- 
tered: and  in  cases  of  treason,  committed  by  a  female,  her  sentence  was 
to  be  burned  alive  ;  but  now  they  are  to  be  drawn  to  the  place  of  execu- 
tioQ  and  hanged  by  the  neck  till  dead. 

It  is  one  of  the  excellencies  of  the  British  constitution,  that  the  species 
of  punishment  is  not  left  in  the  breast  of  any  judge,  or  even  of  a  jury,  who 
are  all  men,  subject  to  passions,  and  might  in  some  cases  withhold  deserv- 
ed punishments  through  a  mistaken  tenderness,  and  in  others  inflict  inor- 
dinate penalties  from  anger  or  revenge.  Nor  are  discretionary  fines,  which 
b  some  cases  courts  are  allowed  to  adjudge,  any  exception  to  the  general 
rule;  for  the  nature  of  the  punishment  is  fixed  and  determinate,  although 
tLp duration  and  quantity  of  it  must  frequently  vary,  according  to  circum- 
stances. The  discretion  of  the  judges  is  regulated  by  law ;  the  bill  of 
rights  declaring  that  excessive  fines  ought  not  to  be  imposed,  nor  cruel, 
cor  unusual  punishments  inflicted  ;  and  the  same  statute  further  declares, 
tbat  all  grants  and  promises  of  fines  and  forfeitures  of  particular  persons 
before  conviction  are  illegal  and  avoid. 

The  sentence  of  death  is  the  most  terrible  and  highest  judgment  of  the  law 
of  England,  and  when  it  is  pronounced,  the  immediate  and  inseparable 
eoDsequence  is  attainder ;  the  law  now  sets  a  note  of  infamy  upon  him, 
and  puts  him  out  of  its  protection :  he  is  then  called  attaint,  attinctus, 
stained,  or  blackened  ;  he  is  no  longer  of  any  credit  or  reputation  ;  he 
cannot  be  a  witness  in  any  court,  neither  is  he  capable  of  performmg  the 
iiinctions  of  another  man  :  for  by  an  anticipation  of  his  punishment,  he  is 
ilreadjr  dead  in  law.  When  judgment  is  once  pronounced,  both  law  and 
^  conspire  to  prove  him  completely  guilty,  and  there  is  not  the  most  re- 
mote pombility  left  of  any  thing  being  said  in  his  favour.  On  judgment, 
therefore,  of  death,  and  not  before,  the  attainder  of  a  criminal  conunences, 
or  upon  such  circumstances  as  are  equivalent  to  judgment  of  death  :  as 
outlawry  on  a  capital  crime  for  absconding  or  fieeing  from  justice,  which 
ii  a  tacit  confession  of  guilt :  and  therefore  a  man  is  said  to  be  attainted 
nther  upon  judgment  of  outlawry,  or  of  death,  for  treason  or  felony.  The 
<ADsequences  of  attainder  are  forfeiture  and  corruption  of  blood.  For- 
feiture is  two- fold, — of  real  and  personal  estates.  By  attainder  in  high 
t'cason,  a  man  forfeits  to  the  king  all  his  lands  and  tenements  of  inheri- 
tance which  he  possessed  at  the  time  the  treason  was  conmiitted.  This  for- 
future  destroys  all  intermediate  sales  and  incumbrances,  but  not  those  con- 
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traeted  before  the  fact ;  and  therefore  a  wife's  jointure  is  not  affected  by  her 
husband's  treason.  At  the  time  of  the  union,  the  crime  of  treason  in  Scot- 
land was,  in  many  respects,  by  the  Scottish  law,  different  from  that  of 
treason  in  England,  and  particularly  in  its  consequence  of  forfeitures  of  en« 
tailed  estates,  which  was  more  peculiarly  English  ;  yet  it  appeared  neces- 
sary that  a  crime  so  nearly  affecting  government  should  both  in  its  essence 
and  consequences  be  put  upon  the  same  footing  in  both  parts  of  the  united 
kingdom.  In  new-modelling  these  laws,  the  Scottish  nation  and  the 
English  house  of  commons  struggled  hard,  partly  to  attain  and  partly  to 
acquire  a  total  immunity  from  forfeiture  and  corruption  of  blood,  which 
the  house  of  lords  as  firmly  resisted.  At  length  a  compromise  was  agreed 
to',  which  was  established  by  statute,  that  the  same  crimes,  and  no  other, 
should  be  treason  in  Scotland  which  are  so  in  England,  and  that  the 
English  forfeitures  and  corruption  of  blood  should  take  place  in  Scotland 
till  the  death  of  the  royal  exile,  then  claiming  the  throne,  and  then  cease 
throughout  the  whole  of  Great  Britain ;  the  lords  artfully  proposed  this 
temporary  clause,  in  hopes,  it  is  said,  that  the  prudence  of  succeeding 
parliaments  would  make  it  perpetual :  which  was  indeed  partly  done  *  in 
the  year  preceding  the  unsuccessful  attempt  of  the  gallant  Charles  Edward 
to  recover  the  throne  of  his  ancestors.  This  statute  was  afterwards  re- 
pealed :f  so  that  the  law  of  forfeiture  in  cases  of  high  treason,  is  now  the 
same  as  it  was  by  the  common  law,  or  as  it  stood  prior  to  the  seventh  year 
of  the  reign  of  queen  Anne. 

In  petit  treason  and  felony,  the  offender  also  forfeits  all  his  chattel  in- 
terests absolutely,  and  the  profits  of  all  his  freehold  estates  during  life ; 
and  after  his  death  all  his  lands  and  tenements  in  fee  nmple,  (but  not  those 
in  tail)  to  the  king  for  a  year  and  a  day.  Thetorfeitures  of  goods  and 
chattels  is  incurred  in  every  one  of  the  higher  kinds  of  offences  ;  in  high 
treason,  misprision  of  treason,  petit  treason,  felonies  of  all  sorts,  suicide, 
petit  larceny,  standing  route,  &c.  There  is  a  difference  between  the  for- 
feiture of  lands,  and  of  goods  and  chattels.  The  former  are  not  forfeited 
till  after  attainder,  whilst  the  latter  are,  on  conviction  ;  again,  the  forfeiture 
of  lands  has  relation  to  the  time  the  fact  was  committed,  so  as  to  avoid  aD 
intermediate  sales,  &c. ;  but  that  of  goods  and  chattels  has  not,  so  that  a 
man  forfeits  those  only  which  he  possesses  at  the  time  of  conviction. 

Another  immediate  consequence  of  attainder  is  the  corruption  of  blood 
both  upwards  and  downwards :  so  that  an  attainted  person  can  neither  in- 
herit lands  or  other  heredittaments  fix>m  his  ancestors,  retain  those  he  is 
already  in  possession  of,  nor  transmit  by  descent  to  any  heir ;  but  the  same 
shall  escheat  to  the  lord  of  the  fee,  subject  to  the  king's  superior  right  of 
forfeiture ;  and  the  person  attainted  shall  also  obstruct  all  descents  to  his 
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posteritj,  wherever  tb^  are  obliged  to  derire  a  title  tfaroagh  bim  to  a  re- 
moter ancestor. 

Retersai.  of  Judgment. — After  jadgment  has  been  awarded,  it 
may  jet  be  revened,  and  all  its  comequences  set  aside  in  two  wajs,  either 
br  falsifying  the  judgment,  or  by  reprieve  or  pardon. 

A  jadgment  maj  be  faki6ed  in  the  first  place  without  a  writ  of  error 
for  matters  not  apparent  on  the  face  of  the  record.  Thus,  if  anj  judg- 
ment whatever  is  given  by  persons  who  had  not  a  good  authority  to  pro- 
ceed against  the  person  condemned,  it  is  void  :  as  if  a  commission  be 
granted  to  A.  and  R;  and  twelve  others,  or  any  two  of  them,  of  whom 
A.  or  B.  shall  be  one,  to  take  and  try  indictments,  aU  the  proceedings 
will  be  ipso  facto  void,  if  any  of  the  other  twdve  should  act  without  the 
mterposition  of  either  A.  or  B.  Formerly  judgments  might  be  reversed 
\i^%ni  rf  error ^  which  lies  from  all  inferior  courts  to  the  king^s  bench, 
lod  thence  to  the  house  of  lords.  A  writ  of  error  might  have  been 
brought  for  gross  mistakes  in  the  judgment  or  other  parts  of  the  record : 
» if  a  man  found  guilty  of  perjury  should  receive  the  judgment  of  felony, 
so  also  for  less  palpable  blunders,  as  the  want  of  the  proper  addition  to 
tile  defendant's  name  in  the  indictment,  and  for  any  other  similar  clause. 
Bat  by  a  late  statute,*  it  has  been  enacted  that  no  judgment  upon  any  in- 
dictment or  information  for  any  felony  or  misdemeanor,  whether  after  ver- 
dkt  or  outlawry,  or  by  confession,  default,  or  otherwise,  shall  be  stayed  or 
rerened  for  want  of  the  averment  of  any  matter  unnecessary  to  be  proved, 
nor  ibr  the  omission  of  the  words  **  as  appears  by  the  record,"  or  of  the 
vods  '^  with  force  of  arms,"  or  '^  against  the  peace,"  nor  for  the  inser- 
tioQ  of  the  words,  *'  against  the  form  of  the  statute,"  instead  of  the  words 
^  against  the  form  of  the  statutes,"  or  vice  versa^  nor  for  that  any  per- 
sn  mentioned  in  the  indictment,  or  information  is  designated  by  a  name 
of  office  or  other  descriptive  appellation,  instead  of  his  proper  name,  nor 
for  omitting  to  state  the  time  at  which  the  offence  was  committed ;  in  any 
case  ivhere  time  is  not  of  the  essence  of  the  offence,  nor  for  stating  the 
time  imperfectly,  nor  for  stating  the  offence  to  have  been  committed  on  a 
day  subsequent  to  the  commencement  of  the  prosecution,  or  on  an  impossible 
day,  or  on  a  day  that  never  happened  ;  nor  for  want  of  a  proper  or  per- 
^  Tenue,  where  the  court  shall  appear  by  the  record  to  have  had  juris- 
diction over  the  offence.  By  the  81st  section,  it  is  provided  that  no  judg- 
ment after  verdict  upon  any  indictment  or  information,  for  any  felony  or 
iBLideuieanor,  shall  be  stayed  or  reversed  for  want  of  a  similiter^  nor  by 
'sasoD  that  the  jury  prooess  has  been  awarded  to  a  wrong  officer,  upon  an 
nnfficient  suggestion,  nor  for  any  misdescription  of  the  officer  returning 
nch  process,  or  of  any  of  the  jurors,  nor  because  any  person  has  served 
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upon  the  jury  who  has  not  been  returned  as  a  juror  by  the  proper  of- 
ficer. 

Reprieve,  ob  Pardon. — The  only  remaining  ways  of  avoiding  the  exe- 
cution of  the  judgment,  are  by  a  reprieve  or  pardon.  A  reprieve,  from 
reprendrey  to  take  back,  is  the  withdrawal  of  a  sentence  for  an  interval  of 
time,  whereby  the  execution  is  suspended,  and  may  be  granted  at  the  will 
of  the  judge,  either  before  or  after  judgment.  The  judge  frequently  ex- 
..  ercises  this  power  whenever  he  is  either  dissatisfied  with  the  verdict,  or 
considers  the  evidence  suspicious,  or  whenever  such  favourable  circum- 
stances in  the  prisoner's  case  and  character  appear,  as  induces  him  to 
apply  to  the  king,  eitlier  for  an  absolute  or  a  conditional  pardon.  A  woman 
capitally  convicted,  and  pleading  pregnancy,  will  be  respited  till  delivered, 
although  it  is  not  a  bar  to  judgment.  This  is  a  mercy  dictated  by  the  law 
of  nature ;  and  therefore  no  part  of  the  popish  persecution  in  the  reign  of 
queen  Mary  has  been  more  justly  detested  than  the  inhuman  cruelty  which 
was  exercised  in  the  island  of  Guernsey,  of  burning  a  woman  big  with 
child :  and  when,  through  the  violence  of  the  fiames,  the  infant  sprang 
forth  at  the  stake,  and  was  preserved  by  the  bystanders,  afto-  some  deU* 
beration  of  the  priests  who  assisted  at  the  sacrifice,  it  was  again  cast  into 
the  fire  as  a  young  heretic  !  Such  is  papal  Rome ;  a  barbarity  whidi 
they  never  learned  from  pagan  Rome,  whose  laws  in  respect  of  pregnant 
women  were  the  same  as  our  own.  In  case  this  plea,  however,  is  made  id 
stay  of  execution,  the  judge  must  direct  a  jury  of  twelve  matrons  or  dis- 
creet women  to  inquire  into  the  fact ;  and  if  they  return  a  verdict  quick 
with  child,  execution  shall  be  staid  generally  till  the  next  session,  and  so 
from  session  to  session  till  she  is  either  delivered,  or  proves,  by  the  course 
of  nature,  not  to  have  been  with  child  at  all ;  but  a  verdict  simply  of  mkk 
child  is  not  sufiicient  unless  it  is  alive  in  the  womb. 

The  law  likewise  requires  a  reprieve  when  the  ofiTender  becomes  noncom- 
poSy  between  the  judgment  and  the  execution ;  because  with  its  usual  lenity 
it  argues  that  perhaps  the  convict  might  have  offered  some  reason  to  have 
staid  the  execution  of  the  judgment,  had  he  been  in  his  right  mind.  Or  the 
offender  may  plead  in  bar  of  execution,  either  the  king's  pardon  or  an  act 
of  grace.  If  neither  pregnancy,  insanity,  nor  any  other  plea  will  avaQ  to 
avoid  the  judgment  and  stay  the  consequent  execution,  the  last  and  surest 
resort  is  the  king's  most  gracious  pardon.  The  king,  in  his  coronation 
oath,  promises  to  administer  justice  in  mercy,  and  it  is  an  act  of  his  go- 
vernment which  is  entirely  and  peculiariy  personal,  and  his  own.  He  per- 
sonally condemns  no  man,  that  disgracious  task  he  leaves  to  hu  deputies 
to  perform ;  but  to  wield  the  sceptre  of  mercy  is  his  own  grackius  act. 
This  is  a  right  inherent  in  the  crown,  ^ure  divinoj  and  it  has  beoi  declared 
in  parliament  *  ^'  that  no  other  person  hath  the  power  to  pardon  or  remit 
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any  treason  or  f<doiiie8  whatsoeTor :  bat  that  the  king  hath  the  whole  and 
nle  power  theiteof,  united  and  knit  to  the  imperial  crown  of  this  realm." 

This  attribute  of  mercj  is  one  of  the  great  advantages  and  blessings  of 
Booarefaj  in  general,  above  any  other  form  of  government;  that  there  is  a 
npreme  governor  who  has  it  in  his  power  to  extend  mercy  wherever  he 
tiunb  it  ii  deserved :  who  holds,  as  it  were,  a  court  of  equity  in  his  own 
breast,  to  soften  the  rigour  of  the  general  laws,  in  such  criminal  cases  as 
oerit  aa  exemption  from  punishment  According  to  some  enthusiastic 
dieorists,  pardon  shoukLbe  excluded  in  a  perfect  legislation,  where  punish- 
leDta  are  mild  but  certain ;  because,  say  they,  the  clemency  of  the  prince 
Kerns  a  tacit  disapprobation  of  the  law.  But  the  exclusion  of  pardons  must 
necessarily  introduce  a  very  dangerous  power  in  the  judge  or  juiy,  that  of 
enutnung  the  criminal  law  by  the  spirit  instead  of  the  letter :  or  else  it 
Bust  be  holden,  what  no  man  will  seriously  avow,  that  the  situation  or  dr* 
eaiDstaDces  of  the  offender  (though  they  make  no  alteration  in  the  essence 
of  the  crime),  ought  to  make  no  distinction  in  the  punishment  In  demo- 
cratic or  republican  governments,  this  point  of  pardon  can  nowhere  sub- 
as :  for  in  such,  no  one  is  acknowledged  higher  than  the  judge  who  ad- 
■usten  the  law ;  and  it  would  be  impolitic  for  the  power  of  judging  and 
of  pardoning  also,  to  centre  in  one  and  the  same  person.  This,  says 
Mootesquieu,*  would  oblige  him  very  often  to  contradict  himself:  to  make 
aad  uomake  his  own  decisH>ns ;  it  would  tend  to  confound  all  ideas  of 
light  and  wrong  among  the  mass  of  the  people :  as  they  wouki  find  it 
diffieoit  to  distinguish  whether  a  prisoner  were  discharged  by  his  inno- 
ceace,  or  obtained  a  pardon  through  favour.  Formerly  in  Holland,  when 
there  was  no  Stadtholder,  there  was  no  power  of  pardoning  ofTenders,  so 
it  was  aQ  judgment  and  no  mercy.  But  in  monarchies,  the  king  acts  in  a 
nperior  sphere,  and  though  he  regulates  the  whole  government  as  the 
bl  mover,  yet  he  never  appears  in  any  of  its  disagreeable  or  invidious 
pits.  Whenever  the  nation  sees  him  personally  engaged,  it  is  always  in 
*orksof  legislation,  magnificence,  or  mercy  and  compassion.  To  him, 
tiKRibre,  the  people  look  up  as  the  gracious  fountain  of  mercy  and 
^iflty ;  and  these  constant  acts  of  goodness  coming  immediatdy  from  his 
^0  hand,  endear  the  sovereign  to  his  people  as  their  father  and  protec* 
tor,  and  contribute  more  than  any  thing  to  root  in  their  hearts  that  filial 
sfleetioB  and  personal  loyalty,  which  are  the  marks  of  a  religious  and 
i^ieDt  people,  and  the  sure  establishment  of  a  paternal  monarch. 

With  respect,  to  the  objects  of  pardon,  the  king  may  pardon  all  offences 
"^  against  the  crown,  or  the  public  generally,  with  some  excepti<ys  to 
^general  rule  :  as,  for  instance,  Vo  preserve  the  liberty  of  the  subject, 
the  committing  any  man  to  prison  out  of  the  realm,  is,  by  the  Habeas 
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Corpus  act  *  made  a  premunirej  and  unpardonable  even  by  the  king  biin-! 
self;  neither  can  the  king^  pardon  where  private  jaslioe  is  principalij  con-i 
cerned.  There  is  also  a  restriction  of  a  peculiar  nature  that  aflTects  tlie 
prerogative  of  pardoning  in  cases  of  parliamentaiy  impeachments :  tiz.,; 
that  the  king's  pardon  cannot  be  pkaded  to  any  such  impeachment,  so  n 
to  impede  the  inquiry  and  stop  the  prosecution  of  great  and  notorious  ofn 
fenders.  Therefore,  when  in  the  reign  of  Charles  II.,  the  earl  of  Thoihf 
was  impeached  of  high  treason  by  the  house  of  commons,  and  pleaded  th^ 
king's  pardon  in  bar  of  the  same,  the  commons  qjleged  ^^  that  there  waj 
no  precedent  that  ever  any  pardon  was  granted  to  any  persons  innpeache^ 
by  the  commons  of  high  treason  or  other  crimes,  depending  ilie  impeach-\ 
mentj'*  and  thereupon  resolved  <^  that  the  pardon  so  pleaded  was  iUegal  and 
void,  and  ought  not  to  be  allowed  tit  bar  of  the  impeachment  of  the  com- 
mons of  England ;"  for  which  resolution  they  assigned  this  reason  to  the 
house  of  lords,  **  that  the  setting  up  a  pardon  to  be  a  bar  of  an  impeach^ 
ment  defeats  the  whole  use  and  effect  of  impeachments  ;  for  should  \\\\i 
point  be  admitted,  or  stand  doubted,  it  would  totally  discourage  the  exi 
hibiting  any  for  the  future ;  whereby  the  chief  institution  for  the  preseri 
vation  of  government  would  be  destroyed.  Soon  after  the  Revolution] 
the  commons  renewed  the  same  claim,  and  voted  that  a  pardon  k  no{ 
pleadable  in  bar  of  an  impeachmenL"  And  at  length  it  was  enacted ,-1 
that  no  pardon  under  the  great  seal  of  England  shall  be  pleadable  to  a^ 
impeachment  by  the  commons  in  parliament.  But  after  the  impeachmeni 
has  been  solemnly  heard  and  determined,  the  king's  royal  grace  is  then  n^ 
farther  restrained :  for  after  the  impeachment  and  attainder  of  the  si^ 
lords  in  1715,  three  of  them  were  from  time  to  time  reprieved  by  th^ 
crown,  and  at  length  received  the  benefit  of  the  king's  most  gracious  pari 
don. 

After  the  lords  have  delivered  theu?  sentence  of  guilty,  it  is  in  th^ 
power  of  the  commons  to  pardon  the  impeached  convict,  by  refusing  1^ 
demand  judgment  against  him  ;  for  no  judgment  can  be  pronounced  b^ 
the  lords  till  it  is  demanded  by  the  commons.  It  was  formerly  a  matter  d 
doubt  whether  or  not  a  dissolution  of  parliament  abated  an  impeachment 
But  after  a  very  full  and  learned  discussion  of  the  question  in  the  im 
peachment  of  Warren  Hastings,  it  was  decided  by  a  very  large  maforit] 
in  both  houses,  that  the  dissolution  did  not  abate  the  impeachment.  Iq 
deed,  it  is  obvious  that  were  a  dissolution  of  parliament  to  render  an  iiiii 
peachment  by  the  commons  of  England  void,  a  corrupt  minister  would  al 
wayi  resort  to  this  measure  to  shelter  himself  from  the  violence  of  thi 
storm  that  had  gathered  round  him,  and  whicli  he  plainly  saw  would  eroit 
ually  burst  over  his  head  and  overwhelm  him  with  disgrace  and  ruin. 

*  31  Car.  II.,  c  2.  f  1^  ^  13  W.  aiid  M.,  c  8. 
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A  pardon  mutt  be  under  the  great  seal  of  EnglaDd.  If  there  be  any 
oppression  of  the  truth,  or  suggestion  of  falsehood  in  a  charter  of  par- 
don, the  validity  of  the  whole  is  destroyed  ;  because  it  is  to  be  inferred,  t!iat 
the  king  has  been  deceived  on  the  subject,  otherwise  he  would  not  have 
granted  the  pardon.  As  general  records  in  pardons  have  but  a  very  im- 
perfect  effect,  it  is  necessary  that  the  conviction  and  attainder 'be  particu 
]u\j  specified.  So  also  in  cases  of  treason  or  murder,  no  pardon  shall  be 
allowed,  unless  the  defence  be  accurately  described  therein.  And  in  mur- 
der, it  must  be  clearly  expressed  whether  the  crime  was  committed  by 
Ijiiig  in  wait,  assault,  or  malice  prepense.  By  the  recent  statute  to  which 
we  have  so  frequently  appealed,*  it  is  declared,  that  when  the  king  shall 
be  pleased  to  extend  mercy  to  any  offender  convicted  of  any  felony  punish- 
able with  death  or  otherwise,  and  by  warrant  under  the  sign-manual, 
eoQDtenigned  by  one  of  the  principal  secretaries  of  state,  shall  grant  to 
aich  offender  either  a  free  or  conditional  pardon  ;  the  discharge  of  such 
offeDdor  out  of  custody,  in  the  case  of  a  free  pardon,  and  the  performance 
of  the  condition  in  the  case  of  a  conditional  pardon,  shall  have  the  effect 
of  a  pardon  under  the  great  seal,  as  to  the  felony  for  which  such  pardon 
EbaO  be  80  granted.  This  statute  also  contains  an  express  condition,  that 
Deither  a  free  nor  a  conditional  pardon  shall  prevent  or  mitigate  the 
ponighment  to  which  the  offender  might  otherwise  be  lawfully  sentenced  on 
a  subsequent  conviction  for  any  felony  committed  after  the  granting  of  such 
pardon. 

A  pardon  may  be  conditional;  that  is,  the  king  may  extend  his  mercy  on 
what  terms  he  pleases,  and  may  annex  to  his  bounty  a  condition  either 
precedent  or  subsequent,  on  the  performance  of  which  the  validity  of  the 
pardon  will  depend  ;  which  prerogative  is  daily  exerted  in  the  pardon  of 
felons,  on  condition  of  their  being  confined  to  hard  labour  for  a  stated 
tiow,  or  of  transportation  to  some  foreign  country  for  life,  or  a  term  of 
yean.  The  punishment  of  transportation  was  first  resorted  to  in  England 
ia  the  year  1597,  being  the  thirty-ninth  year  of  the  reign  of  Elizabeth. 
The  king's  pardon  by  charter  must  be  specially  pleaded  at  a  proper  time, 
that  is  either  upon  arraignment  or  in  arrest  of  judgment,  or  in  bar  of  exe- 
cDtion.  The  necessary  effect  of  the  king's  pardon  is  to  make  the  offender 
a  new  man,  by  acquitting  him  of  all  corporal  penalties  and  forfeitures,  the 
consequences  of  his  crime,  and  to  give  him  a  new  credit  and  capacity. 
Attainder  corrupts  the  blood,  and  if  the  pardon  is  not  granted  before  that 
takes  place,  the  polluted  stream  can  only  be  purified  by  an  act  of  pariia- 
DKQt.  But  if  the  attainted  person  have  a  son  and  who  has  no  elder  brother 
inng  bom  before  the  attainder,  that  son  may  mherit  his  father's  proper* 
tj ;  yet  if  he  had  been  bom  prior  to  the  grant  of  the  pardon,  lie  never 

*  7  &  8  Geo.  IV.  c.  28 
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could  liave  inherited  at  all,  and  the  land  will  escheat  pro  drfectu  hctredis. 
Yet  if  an  attainted  person  receives  the  king's  pardon,  and  afterwards  has 
a  son,  that  son  may  be  heir  to  his  father,  because  the  father  being  made  a 
new  man,  might  transmit  new  inheritable  blood. 

Execution. — We  are  now  called  on  to  witness  a  most  affecting  scene ; 
the  humiliating  and  terrible  completion  of  a  capital  offender's  punishment 
Execution,  in  all  cases,  as  well  capital  as  otherwise,  must  be  performed  by 
the  legal  officer,  the  sheriff*,  or  his  deputy  :  whose  warrant  was  anciently 
by  precept,  under  the  judge's  hand  and  seal,  as  it  is  still  practised  in  the 
court  of  the  lord  high  steward  on  the  execution  of  a  peer  ;  though  in  the 
court  of  the  peers  in  parliament,  it  is  done  by  writ  from  the  king-.  It 
'  was  afterwards  established,  that  in  case  of  life,  the  judge  may  command 
execution  to  be  done  without  any  writ  And  the  usage  now  is  for  the  judge 
to  sign  the  calendar  or  list  of  all  the  prisoner's  names,  witli  their  separate 
judgments  in  the  margin,  which  is  left  with  the  sheriflT.  As  for  a  capital 
felony,  it  is  written  opposite  to  the  prisoner's  name,  **  let  him  be  hanged 
by  the  neck."  Formerly,  in  the  days  of  Latin  and  abbreviation,  the  writ- 
ing was  **  sus  per  coilj*  for  **  suspendatur  per  colliim,^^  And  these  words 
are  the  sheriflT 's  only  wairant  for  so  important  an  act  as  to  deprive  a  fellow 
creature  of  life.  It  may  afford  matter  of  speculation,  that  in  civil  causes 
there  should  be  such  a  variety  of  writs  of  execution  to  recover  a  trifling  debt 
issued  in  the  king's  name,  and  under  the  seal  of  the  court,  without  which 
the  sheriff*  cannot  legally  stir  one  step,  and  yet  that  the  execution  of  a  man 
should  depend  on  a  marginal  note.  In  a  note  on  this  place,  professor  Chris- 
tian says,  though  it  be  true  that  a  marginal  note  of  a  calendar  signed  by  the 
judge,  is  the  only  warrant  that  the  sheriff  has  for  the  execution  of  a  con- 
vkt ;  yet  it  is  made  with  more  caution  and  solemnity  than  is  represented  by 
the  learned  commentator.  At  the  end  of  the  assizes,  the  clerk  of  the  as- 
size makes  out  four  lists  of  all  the  prisoners,  with  separate  columns,  con- 
taming  their  crimes,  verdicts,  and  sentences,  leaving  a  blank  column,  in 
which,  if  the  judge  has  reason  to  vary  the  course  of  the  law,  he  writes  op- 
posite the  names  of  the  capita]  convicts,  to  be  reprieved,  respited^  trans-' 
ported,  £rc  These  four  calendars,  being  first  carefully  compared  together 
by  the  judge  and  the  clerk  of  assize,  are  signed  by  them,  and  one  is  given 
to  the  sheriff^,  one  to  the  gaoler,  and  the  judge  and  clerk  of  assize  eadi  keep 
another.  If  the  sheriff^  does  not  afterwards  receive  a  special  order  from 
the  judge,  he  executes  the  judgment  of  the  law  in  the  usual  manner, 
agreeably  to  the  directions  of  bis  calendar.  In  every  county  this  impor- 
tant subject  is  settled  with  great  deliberation  by  the  judge  and  the  clerk  of 
assize,  before  the  judge  leaves  the  assize  town  ;  but  probably  in  diflTerent 
counties  with  some  slight  variation  :  as  in  Lancashire,  where  no  calendar 
is  left  with  the  gaoler,  but  one  is  sent  to  the  secretary  of  state.  If  the 
judge  thinks  it  proper  to  reprieve  a  capital  convict,  he  sends  a  memorial 
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or  oertificafe  to  the  king's  most  excellent  majesty^  directed  to  the  iecretary 
of  state's  office,  stating  that  from  favourable  circumstances  appearing  at 
tbe  trial,  he  recommends  him  to  his  majesty's  mercy,  and  to  a  pardon  on 
condition  of  transportation  or  some  other  punishment :  which  recommend- 
ition  18  always  attended  to. 

On  receipt  of  this  warrant,  the  sheriff  is  to  do  execution  on  the  criminal 
within  a  oonYenient  time ;  which  in  the  country  is  also  left  at  large.  A 
more  becoming  and  solemn  exactness  is,  however,  used  in  London,  both 
as  to  the  warrant  itself  and  its  execution ;  for  the  recorder,  after  reporting 
to  the  king  in  person  the  case  of  the  several  prisoners,  and  receiWng  his 
royal  pleasure  that  the  law  must  take  its  course,  issues  his  warrant  to  the 
sheriffs,  directing  them  to  do  execution  on  the  day  and  at  the  place  as- 
ii:oed :  of  which  the  following  is  a  copy  : — 

ffarrani  of  execution  on  Judgment  of  death,  ai  the  general  gaol-delwery,  in 

London  and  Middlesex. 
Loodoa      -^  To  the  sherift'of  London,  and  to  the  sherifT  of  the  county  of  Middlesex, 
Xiddinex.    3  '■^^  ^  ^^^  keeper  of  hts  majesty's  gaol  of  Newgate. 

WRiasAs,  at  the  session  of  gaol-delivery  of  Newgate,  for  the  city  of  London  and  county 
«f  )(iddJesez,  holden  at  Justice- Hall,  in  the  Old  Bailey,  on  the  nineteenth  day  of  October 
k«:,  I^trick  Mahony,  Uoger  Jones,  Charles  King,  and  Mary  Smith,  received  sentence  of 
iiatb,ibr  the  respective  offences  in  their  several  indictments  mentioned  :  Now,  rr  is  hkeb- 
IT  o&DXRED,  that  execution  of  the  said  sentence  be  made  and  dune  upon  them,  the  said 
Pitricic  Mahony  and  Roger  Jones,  on  Wednesday,  the  ninth  day  of  this  instant  month  of 
Korefflber,  at  the  usual  place  of  executlbn.  And  it  is  his  majesty's  command,  that  execu- 
ti^nof  the  said  sentence  upon  them,  the  said  Charles  King  and  Mary  Smith,  be  respited, 
i!::il  bis  majesty's  pleasure  touching  them  be  farther  Icnown.  * 

GiTEN  under  my  hand  and  seal  this  fourth  day  of  November,  one  thousand  eight  hun- 
it^A  and  thirty  three, 

JAMES  EYRE,  Recorder.  L.S. 

In  the  court  of  king's  bench,  if  the  prisoner  be  tried  at  the  bar,  or 
brought  there  by  habeas  corpus,  a  rule  is  made  for  his  execution,  either 
ipedfying  the  time  and  place,  or  leaving  it  to  the  sheriff's  discretion. 
And  throughout  the  kingdom,  in  cases  of  murder,  the  judge  in  his  sen- 
tence shall  direct  execution  to  be  done  on  the  next  day  but  one  after  sen- 
tence passed.  It  has  been  held,  however,  by  a  majority  of  the  judges, 
that  the  statute  *  enacting  this  course  is  merely  directory  as  to  the  time  of 
execution ;  and  that  notwithstanding  the  statute,  the  judge  may  order  a 
prisoner  convicted  of  murder  to  be  executed  immediately,  or  at  any  other 
lime  within  forty-eight  hours,  as  in  other  cases  of  capital  convictions.  The 
time  and  place  of  execution  are  not  part  of  the  judgment  by  any  law,  as 
bag  been  held  by  the  twelve  judges.  It  has  been  well  observed,  that  it  is 
of  great  importance  that  the  punishment  should  follow  the  crime  as  early 
as  pottible,  that  the  prospect  of  gratification  or  advantage  which  tempted 

•  26  Geo.  II.,  c.  37. 
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the  connmission  of  the  crime,  should  instantly  awake  the  attendant  idea  of 
punishment.  Delay  of  execution  only  serves  to  separate  these  ideas :  and 
tlien  the  execution  itself  affects  the  minds  of  the  spectators  rather  as  a 
terrible  sight,  than  as  the  necessary  consequence  of  transgression. 

The  sheriff  cannot  alter  the  manner  of  the  execution  by  substituting 
one  mode  of  death  for  another,  without  being  himself  guilty  of  felony. 
But  the  king  can  change  one  mode  of  death  for  another  ;  because  this  pre- 
rogative being  founded  in  mercy,  and  immemoriably  exercised  by  the 
crown,  is  part  of  the  common  law.  For  in  every  instance,  these  ex<^anges 
have  been  for  more  merciful  kinds  of  death.  It  is  observable  that  when 
lord  Stafford  was  executed  for  the  popish  plot  in  the  reign  of  Charles  II.. 
the  three  sheriffs  of  London  having  received  the  king's  writ  for  beheading 
him,  petitioned  the  house  of  lords  for  a  command  or  order  from  their 
lordships  how  the  said  judgment  should  be  executed  ;  for  having  been  pro- 
secuted by  impeachment,  they  entertained  a  notion,  (which  is  said  to  have 
been  countenanced  by  lord  Russell,)  that  the  king  could  not  pardon  any  part 
of  the  sentence.*  The  lords  resolved  that  the  sheriff"s  scruples  were  unne- 
cessary, and  declared  that  the  king's  writ  ought  to  be  obeyed.  Disap- 
pointed of  raising  a  flame  in  that  assembly,  they  immediately  signified  to 
the  house  of  commons,  by  one  of  the  members,  that  they  were  not  satisflfd 
as  to  the  power  of  the  said  writ.  That  house  took  two  days  to  consider  of 
it,  and  then  sullenly  resolved  that  the  house  was  content  that  the  sheriffs  do 
execute  lord  Stafford,  by  severing  his  head  from  his  body.  It  is  furtlier 
related,  that  when  the  same  lord  Russell  was  himself  afterwards  condemned 
for  high  treason  upon  indictment,  the  king,  while  he  remitted  the  igno- 
minious part  of  the  sentence,  sarcastically  observed,  that  *^  his  lordship 
would  now  find  that  he  was  possessed  of  that  prerogative,  which  in  the  case 
of  lord  Stafford  he  had  denied  him." 

A  common  opinion  prevails,  that  if  after  hanging  the  usual  time,  a 
person  should  be  cut  down,  and  revive  by  any  means,  the  law  has  no  lunger 
any  demand  on  him,  but  this  is  a  great  mistake  :  for  as  he  was  sentenced  to 
be  hanged  by  the  neck  till  he  was  dead,  the  former  was  not  an  execution  of 
the  sentence :  and,  therefore,  the  sheriff  at  his  peril  must  hang  him  again 
till  the  law's  extent  be  fulfilled ;  for  if  a  false  tenderness  were  indulged  in 
such  cases,  a  multitude  of  collusions  might  ensue. 

We  have  now  attended  the  unhappy  criminal,  from  his  first  apprehen- 
sion by  the  constable,  througli  all  the  stages  of  his  trial  to  his  final  execu- 
tion. How  happily  might  not  the  felon  have  lived  in  society,  had  he  not 
broken  God's  holy  laws  and  commandments,  and  wilfully  violated  those 
wise  and  equitable  human  laws  which  are  grounded  on  the  ten  command- 
ments, and  which  merely  required  his  obedience,  in  return  for  the  constant 
protection  whicli  they  afforded  him  against  the  oppressions  of  others.  We 
have  seen  how  surely  and  closely  punishment  treads  on  the  heels  of  traiisgreji- 
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lioD ;  we  iiave  seen  that  the  English  code  of  criminal  justice  is  not  a  sjs* 
tem  of  relentless  cruelty,  but  of  wisdom  and  compassion ;  we  have  oh« 
serred  with  what  care  and  jealousy  the  laws  watch  oyer  the  life,  the  liberty, 
and  the  property  even  of  the  meanest  subject ;  we  have  seen  that  the 
guilty  often  escape  the  vengeance  of  the  law  through  the  most  trifling 
cinnuDstance  ;  and  that  the  wise  institution  of  a  grand  as  well  as  a  petit 
jurj,  almost  to  a  certainty  secures  an  innocent  man  from  punishment ;  we 
have  admired  that  clemency  of  the  law  which  even  after  judgment  creates 
ipcradifenlure  that  the  criminal  may  yet  escape  with  his  life ;  we  have  be* 
lield  how  the  royal  prerogative  of  pardon  is  calculated  to  soften  the  rigour 
of  the  law,  when  its  strict  execution  would  be  too  severe :  and  we  con- 
template with  satisfaction  and  gratitude,  that  it  cannot  fail  to  be  exercised 
upon  all  suitable  occasions,  whilst  God  himself  keeps  the  hearts  of  kings  in 
bisovfn  hand.* 


THE  RISE,  PROGRESS,   AND  GRADUAL   IMPROVEMENT 
OF  THE  LAWS  OF  ENGLAND. 

What  is  at  present  proposed  is  only  to  mark  out  some  outlines  of 
English  juridical  history,  by  taking  a  chronological  view  of  the  state  of 
the  laws,  and  their  successive  mutations  at  different  periods  of  time  ;  and 
the  several  periods  under  which  they  will  be  considered  are  the  following 
six: — 

I.  From  the  earliest  times  to  the  Norman  conquest 

II.  From  the  Norman  conquest  to  the  reign  of  Edward  I. 

III.  From  thence  to  the  Reformation. 

17.  From  the  Reformation  to  the  Restoration  of  king  Cliarles  II. 

V.  From  thence  to  the  Revolution,  1688. 

YI.  From  thence  to  the  present  times. 

I.  And  first,  with  regard  to  the  ancient  Britons,  the  aborigines  of  our 
isUnd,  we  have  so  little  handed  down  to  us  concerning  them  with  any 
tolerable  certainty,  that  our  inquiries  must  necessarily  be  both  fruitless  and 
defective.  However,  from  the  account  which  Caesar  has  handed  down  in 
Iris  commentaries  of  the  tenets  and  ancient  discipline  of  the  ancient  Druids 
in  Gaul,  in  whom  centered  all  the  learning  of  these  western  parts,  and 
«bo  were,  as  he  tells  us,  sent  over  to  Britain  (that  is,  to  the  island  of 
Mona  or  Anglesey,)  to  be  instructed  ;  we  may  collect  a  few  points  which 
i^ar  a  great  affinity  and  resemblance  to  some  of  the  modern  doctriaea  of 

*  Blackstone'a  Commentaries,  with  professor  Cliristiati*8  Notes^Custance  on  the  Coo- 
fiitation-Statnkes  at  large. 
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the  English  law.  Particularlj,  the  very  notion  itself  of  an  oral  unwritten 
law,  delivered  down  from  age  to  age  bj  custom  and  tradition  inerelf, 
seems  to  have  been  derived  from  Druid ical  practice,  who  never  committed 
any  of  their  instructions  to  writing,  unquestionably  from  the  want  of 
letters,  since  it  is  remarkable  that  in  all  the  antiquities  (unquestionably 
British)  which  modern  industry  has  discovered,  there  is  not  the  least  trace 
'  of  any  character  or  letter  in  any  of  them  to  be  found.  The  partible 
quality,  also,  of  lands,  by  the  custom  of  gravel-kind,  which  still  obtains  m 
many  parts  of  England,  and  universally  prevailed  all  over  Wales  till  the 
reign  of  Henry  VIII.,  is  undoubtedly  of  British  original.  So  likewise  is 
the  ancient  division  of  the  goods  of  an  intestate  between  his  widow  and 
children,  or  next  of  kin  ;  which  has  since  been  revived  by  the  statute  of 
distributions.  And  we  may  also  mention  an  instance  of  a  slighter  nature, 
mentioned  under  the  head  of  treason,  where  the  same  custom  has  con* 
tinued  since  Caesar's  time,  although  it  has  now  been  altered  by  statute,  30 
Geo.  III.,  that  of  burning  a  woman  guilty  of  the  crime  of  petty  treason  by 
killing  her  husband.  The  law  now  determines  by  the  above  statute  that 
women  guilty  of  petit  treason  shall  no  longer  be  sentenced  to  be  burnt, 
but  that  in  all  such  cases  they  shall  be  subject  besides  to  the  sanne  judg- 
ment with  regard  to  dissection  and  the  time  of  execution,  as  is  customary 
in  cases  of  murder. 

The  great  variety  of  nations  that  successively  broke  in  upon  and  de- 
stroyed both  the  British  inhabitants  and  constitution, — the  Romans,  the 
Picts,  and  after  them  the  various  clans  of  Saxons  and  Danes, — ^must  neces- 
sarily have  caused  great  confusion  and  uncertainty  in  the  laws  and  antiquities 
of  the  kingdom,  as  they  were  very  soon  incorporated  and  blended  together, 
and  therefore  we  may  suppose  materially  communicated  to  each  other  their 
respective  usages  in  regard  to  the  rights  of  property  and  the  punishment 
of  crimes.*  So  that  it  is  morally  impossible  to  trace  out  with  any  degree 
of  accuracy  when  the  several  mutations  of  the  common  law  were  made^  or 
what  was  the  respective  original  of  those  several  customs  we  at  present 
use,  by  any  chemical  resolution  of  them  to  their  first  and  component  prin- 
ciples. We  can  seldom  pronounce  with  certainty,  that  this  custom  was 
derived  from  the  Britons ;  that  that  was  left  behind  by  the  Romans  ;  that 
this  was  a  necessary  precaution  against  the  Picts ;  or  that  thai  was  intro- 
duced by  the  Saxons,  discontinued  by  the  Danes,  and  afterwards  restored 
by  the  Normans. 

Wherever  this  can  be  done,  it  is  matter  of  great  curiosity,  and  perhaps 
of  some  use  ;  but  this  can  very  rarely  be  the  case,  not  only  from  the  rea- 
son above  mentioned,  but  also  from  many  others.  First,  from  the  nature 
of  traditional  laws  in  general,  whirh  being  accommodated  to  the  exigencies 
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of  (he  timet,  saSer  by  degrees  insensible  Tariations  in  practice  :*  so  that 
ihoagh,  npcNi  comparison,  we  plainly  discern  the  alteration  of  the  law  from 
vbst  it  was  &Ye  hundred  years  ago,  yet  it  is  impossible  to  define  the  pre- 
oe period  in  which  that  alteration  accrued,  any  more  than  we  can  discern 
tbe  changes  that  the  bed  of  a  river  undergoes  which  gradually  and  imper- 
ceptibly varies  its  shores  by  continual  decreases  and  alluvions.  Secondly, 
this  becomes  impractible,  from  the  antiquity  of  the  kingdom  and  its  go- 
vernment :  which,  although  it  had  never  been  disturbed  by  foreign  inva- 
sons,  would  alone  make  it  impossible  to  search  out  the  original  of  its  laws, 
uless  we  had  as  effectual  monuments  thereof  as  the  Jews  had  by  the 
biads  of  Moses.f  Thirdly,  this  uncertainty  of  the  true  origin  of  parttcu- 
br  eostoms  must  also  in  part  have  arisen  from  the  means  whereby  Chris- 
tiuiitj  was  propagated  among  the  Saxon  inhabitants  of  England,  by  learn- 
ed foreigners,  brought  over  from  Rome  and  other  countries,  who  un- 
^abtedly  introduced  many  of  their  own  national  customs,  and  probably 
prerailed  on  the  state  to  abrogate  such  usages  as  were  inconsistent  with 
oar  holy  religion,  and  to  introduce  many  others  that  were  more  in  con- 
ismiij  with  its  precepts.  And  this  may  have  been  partly  the  cause,  that 
ve  not  only  find  some  rules  of  the  Mosaical,  but  also  of  the  imperial  and 
pontifical  laws,  blended  with  and  adopted  into  our  system. 

A  further  reason  may  also  be  given  for  the  great  variety,  and  of  course 
tbe  uncertain  original,  of  many  ancient  established  customs  ;  even  ■  after 
the  Saxon  government  was  firmly  established  in  England,  viz. — the  sub- 
^TisioD  of  the  kingdom  into  a  heptarchy,  consisting  of  seven  independent 
kingdoms,  peopled  and  governed  by  different  clans  and  colonies.  This 
mnst  necessarily  create  an  infinite  diversity  of  laws :  even  though  all  those 
o>loniesof  Jutes,  Angles,  Anglo-Saxons  and  the  like,  originally  sprang 
from  the  same  mother  country,  the  great  northern  hive,  which  poured 
fartb  its  warlike  progeny,  and  swarmed  all  over  Europe  in  the  sixth  and 
KTenth  centuries.  This  multiplicity  of  laws  will  necessarily  be  the  case  in 
»ine  degree,  where  any  kingdom  is  cantoned  out  into  any  provincial  es- 
tabUshuients,  and  not  under  one  common  dispensation  of  laws,  though 
oodor  tbe  same  sovereign  power.  Much  more  will  it  happen  where  seven 
iBnoDDected  states  are  to  form  their  own  constitution  and  superstructure 
^jf  goremment,  though  they  all  begin  to  build  upon  the  same  or  similar 
irandations. 

When,  therefore,  the  West  Saxons  had  swallowed  up  all  the  rest,  and 
^  Alfred  succeeded  to  the  monarchy  of  England,  whereof  his  grand- 
utber  Egbert  was  the  founder,  his  mighty  genius  prompted  him  to  under- 
^e  a  magnificent  and  necessary  work,  which  he  is  said  to  have  executed 
iQ  u  masterly  a  mannner :  no  less  than  to  new-model  the  constitution — to 

*  MMllam's  Hist.  c.  67.  f  Hallam. 
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rebuild  it  on  a  plan  that  should  endure  for  ages,  and  out  of  iU  old  and 
discordant  materials,  which  were  heaped  on  each  other  in  vast  and  rude 
irregularity,  to  form  one  uniform  and  well  connected  whole.  This  he 
effected  by  reducing  the  whole  kingdom  under  one  regular  and  gradual 
subordination  of  government,  wherein  each  man  was  answerable  to  his  iiii> 
mediate  superior  for  his  own  conduct  and  that>  of  hb  immediate  oeigii- 
bours  ;  for  to  him  we  owe  that  master-piece  of  judicial  polity,  the  sub- 
division of  England  into  tithings  and  hundreds,  if  not  into  counties :  ail 
under  the  influence  and  administration  of  one  sovereign,  the  king,  in 
whom,  as  in  a  general  reservoir,  all  the  executive  authority  of  the  lav  wai 
lodged,  and  from  whom  justice  was  dispensed  to  erery  part  of  the  natioo 
by  distinct,  yet  communicating  ducts  and  channels  ;  which  wise  institution 
has  been  preserved  for  upwards  of  a  thousand  years,  from  Alfred^s  time  ta 
the  present.  He  also,  like  another  Theodosius,  collected  the  various  cus- 
toms that  he  found  dispersed  in  the  kingdom,  and  reduced  and  digested 
them  into  one  uniform  system  or  code  of  laws,  in  his  som-bec,  or  liber  jv- 
dicialis.  This  he  compiled  for  the  use  of  the  court- baron,  hundred,  and 
county  court,  the  court-leet  and  sheriff's  tourn  ;  tribunals  which  he  estab- 
lished for  the  trial  of  all  causes,  civil  and  criminal,  in  the  very  districts 
wherein  the  complaint  arose ;  all  of  them  subject,  however,  to  be  inspect- 
ed, controlled,  and  kept  within  the  bounds  of  the  universal  or  common  law, 
by  th^  king's  ovm  courts:  which  were  then  itinerant,  being  kept  iotbe 
king's  palace,  and  removing  with  his  household  in  those  royal  progresses 
which  he  continually  made  from  one  end  of  the  kingdom  to  the  other. 

The  Danish  invasion  and  conquest,  which  introduced  new  foreign  cus- 
toms, was  a  severe  blow  to  this  noble  fabric :  but  a  plan  so  excellently  con- 
certed could  never  be  long  thrown  aside,  so  that  upon  the  expulsion  of 
these  intruders,  the  English  returned  to  their  ancient  laws:  retaining,  how- 
ever, some  few  of  the  customs  of  their  late  visitants,  which  were  denomio- 
ated  Dane-lage:  as  those  compiled  by  Alfred  was  called  the  West-Saxon- 
lage  :  and  the  local  constitutions  of  the  ancient  kingdom  of  Mercia,  which 
obtained  in  the  counties  nearest  to  Wales,  and  probably  abounded  vith 
many  British  customs,  were  called  the  Mercen-lage.  And  these  three 
laws  were,  about  the  beginning  of  the  eleventh  century,  in  use  in  di/Tereot 
counties  of  the  realm ;  the  provincial  polity  of  counties  and  their  subdi- 
Tisions  having  never  been  altered  or  discontinued  through  all  the  shocks 
and  mutations  of  government,  from  its  first  institution :  though  the  laws 
and  customs  therein  used,  have  (as  we  shall  see)  often  suffered  consider- 
able  changes. 

For  king  Edgar,  (who,  besides  his  military  merit  as  founder  oi  ii^^ 
English  navy,  was  also  a  most  excellent  civil  governor,)  observing  the  ill 
effects  of  three  distinct  bodies  of  laws  prevailing  at  once  m  separate  parts 
of  his  dominions,  projected  and  began  what  his  grandson,  Edward  the 
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Confeamr,  afterwards  completed :  viz. — one  uniform  digest  or  body  of  laws 
lo  be  observed  throughout  the  whole  kingdom,  b^ng  probably  no  more 
than  a  revival  of  king  Alfred's  code,  with  some  improvements  suggested 
bj  neoesrit J  and  experience  ;  particularly  the  incorporation  of  some  of  the 
British  or  rather  Mercian  customs,  and  also  such  of  the  Danish  as  were 
reasonable  and  approved,  into  the  JVesUSaxon-lagej  which  was  still  the 
fundamental  code  of  the  whola  And  this  appears  to  be  the  best  support- 
ed and  most  plausible  conjecture,  (for  certainty  cannot  be  expected)  of 
the  rise  and  original  of  that  adnuraUe  system  of  maxims  and  unwritten 
CQfitoms  whidi  is  now  known  by  the  name  of  the  common  law^  as  ex- 
tendiDg  its  authority  universally  over  all  the  realm,  and  which  is  doubtless 
of  Saxon  parentage. 

Among  the  most  remarkable  of  the  Saxon  laws,  we  may  reckon,  Ist, 
The  oonstitution  of  parliaments,  or  rather  general  asaemUies  of  the  bishops 
umI  wisest  men  in  the  natmn ;  *^  king  Alfred  obtained  for  a  perpetual 
onge  that  these  ooundls  should  meet  twice  in  the  year,  or  oftener,  if  need 
be,  to  treat  of  the  government  of  God's  people :  how  they  should  keep 
tbenselves  from  sin,  should  live  in  quiet,  and  should  receive  right  ;"*  the 
WilUna-gemoUe  of  the  ancient  Germans,  which  was  not  yet  reduced  to 
the  fbmis  and  distinctions  of  our  modem  parliament,  without  whose  con- 
correnoe,  however,  no  new  law  could  be  made,  or  old  one  altered.    Snd, 
Tbe  deetion  of  their  magistrates  by  the  people.     But  that  of  all  sub- 
ordinate magistrates,  their  military  officers  or  heretocks,  their  sheriffs, 
tbetr  oooservators  of  the  peace,  their  coroners,  thefar  portereves,  (since 
changed  into  mayors  and  bailiffs,)  and  even  thdr  tything  men  and  house- 
yders  at  the  leet,  continued,  some  till  the  Norman  conquest,  othem  for 
Iwo  centuries  after,  and  some  remain  to  this  day.    3.  The  descent  of  the 
crown,  when  once  a  royal  faaiily  was  established,  upon  nearly  the  same 
iKnditary  principles  on  whk^h  it  has  ever  since  continued  :  only  that  per- 
bap*  in  cases  of  minority,  the  next  of  kin  of  full  age  would  ascend  the 
tbrane  as  king,  and  not  as  protector,  though  after  his  death,  the  crown 
immediatdy  reverted  back  to  the  heur.     4.  The  great  paucity  of  capital 
puitthinents  for  the  first  offence  :  even  the  most  notorious  offenders  being 
allowed  to  commute  it  for  a  fine  or  weregild^  or  in  default  of  payment, 
perpetual  bondage ;   to  which  the  benefit  of  clergy  afterwards  in  some 
>D^are  succeeded.     5.  The  prevalence  of  certain  customs,  as  heriots 
Md  military  services,  in  proportion  to  every  man's  land,  which  much  re- 
HoUed  the  feudal  constitutk>n  ;  but  yet  were  exempt  from  all  its  rigorous 
^»Mif% ;  and  whksh  may  be  weQ  enough  accounted  for  by  supposing 
them  to  be  brought  from  the  continent  by  the  first  Saxon  invaders,  in  the 


*  Blackstone,  Vol.  I.,  117. 
2  H 


949  UISE,  PROGRESS,  AND  IMPROVEMENT 

prinutiTe  moderation  and  simplicity  of  the  feudal  law,  before  it  got  into 
the  hands  of  the  Norman  jurists,  who  extracted  the  most  slavish  doctrinee 
and  oppresnve  consequences  out  of  what  was  originaUy  intended  as  a  law 
of  liberty.  6.  That  those  estates  were  liable  to  forfeiture  for  treawMi, 
but  that  the  doctrine  of  escheats  and  corruption  of  Uood  for  fdionj,  or 
any  other  cause,  was  utterly  unknown  amongst  them.  7.  The  descent  of 
their  lands  to  all  the  males  equally,  without  any  right  of  primogenitore; 
a  custom  which  obtained  among  the  Britons,  was  agreeable  to  the  Roman 
law,  and  continued  among  the  Saxons  till  the  Norman  conquest :  though 
really  inconvenient,  and  more  especially  destructive  to  andent  iamilieg : 
which  are  necessary  to  be  supported  in  monarchies,  in  order  to  form  and 
keep  up  a  nobility  or  intermediate  state  between  the  prince  and  theoommoD 
people.  8.  The  courts  of  justice  consisted  principally  of  the  county  oourti, 
and  in  cases  of  weight  and  nicety  the  Idng^s  court  held  before  hiBseif  in 
person,  at  the  time  of  his  parliaments  ;  which  were  usually  holden  in  dit 
ferent  places,  according  to  the  place  where  he  kept  the  three  great  iinti- 
vals  of  Christmas,  Easter,  and  Whitsuntid&  An  institution  which  iras 
adopted  by  king  Alonzo  YII.  of  Castile,  about  a  century  after  the  con- 
quest :  who  at  the  same  three  great  feasts,  was  in  the  habit  of  asaennbling 
his  nobility  and  prelates  in  his  court :  who  there  heard  and  decided  all 
controversies,  and  then  having  received  his  instructions  departed  home.* 
These  county  courts,  however,  differed  from  the  modern  ones,  in  that  ifa« 
ecclesiastical  and  civil  jurisdiction  were  blended  together :  the  bishop  and 
the  ealdorman  or  sheriff  sitting  in  the  same  county  court;  and  ako  that 
the  decisions  and  proceedings  therein  were  much  more  ample  and  unem- 
barrassed :  an  advantage  which  will  always  attend  the  infancy  of  any 
lawsy  but  wear  off  as  they  gradually  advance  to  antiquity.  9.  Triak 
among  a  peofde  which  had  a  very  strong  tincture  of  superstitwn  were 
permitted  to  be  by  ordeal,  by  the  conned  or  morsel  of  execration,  or  by 
ivager  of  lam  with  compurgators,  if  the  party  chose  it ;  but  frequeotlj 
they  were  also  by  jury;  for  whether  their  juries  conasted  of  pieeiflelj 
twelve  men  or  not,  or  were  bound  to  a  strict  unanimity,  yet  the  gen^ 
constitution  of  this  admirable  criterion  of  truth,  and  most  important  g;oa^ 
dian  both  of  public  and  private  liberty,  we  owe  to  our  Saxon  anceston.  In 
this  state  stood  the  general  frame  of  our  polity  at  the  time  of  the  Nonnan 
invasion  ;  when  the  second  period  of  the  legal  history  of  England  com- 
mences. 

II.  Thu  important  event  wrought  as  great  an  alteration  in  the  lawi  of 
England  as  it  did  in  the  ancient  line  of  her  kings :  and  though  the  alteration  of 
the  former  was  effected  rather  by  the  consent  of  the  people  than  bj  any 
right  of  conquest,  yet  that  consent  seems  to  have  been  partly  extorted  by 

*  Modem  Un.  Hist.  zx.  lU. 
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kar,  and  partly  given  without  any  apprehenBion  of  the  eonsequences  whidi 
afterwaids  eoBiied. 

1*  Among  the  fint  of  these  alterations,  we  may  reckon  the  separation  of 
the  eedeaiastieal  courts  from  the  dvil,  which  was  effected  in  order  to  ingra« 
tiate  the  new  king  with  the  popish  clergy,  who,  for  some  time  before,  had 
been  eodeaTOuring,  all  over  Europe,  to  exempt  themselyes  from  the  secu* 
lar  power ;  and  with  whose  demands  the  conqueror,  like  a  politic  prince, 
thought  it  prudent  to  comply,  by  reason  that  their  reputed  sanctity  had  a 
great  influence  otct  the  minds  of  the  people,  and  because  all  the  little 
kannng  of  the  times  was  engrossed  into  their  hands,  which  made  them 
necessary  men,  and  by  all  means  to  be  gained  oyer  to  his  interest  And 
this  was  the  more  easily  effected,  because  the  disposal  of  all  the  episcopal 
sees  being  then  in  the  breast  of  the  king,  he  had  taken  eare  to  fill  them 
with  Italian  and  Norman  prelates. 

2.  Another  nolent  alteration  of  the  English  constitution,  consisted  in  the 
depopulation  of  whole  counties  for  the  purposes  of  the  king's  royal  diversion, 
sad  subjecting  both  them  and  all  the  ancient  forests  of  the  kingdom  to  the 
umeasonaUe  seTcrities  of  forest  laws  imported  frY>m  the  continent,  whereby 
the  daughter  of  a  beast  was  made  nearly  as  penal  as  the  death  of  a  man. 
In  the  Saxon  times,  though  no  man  was  allowed  to  kill  or  chase  the  king's 
deer,  yet  he  might  start  any  game,  pursue,  and  kiU  it  on  his  own  estate* 
But  the  rigour  of  these  new  constitutions  rested  the  sole  property  of  all 
the  game  in  Enghmd  m  the  king  alone ;  and  no  man  was  allowed  to  dis- 
tmb  any  fowl  of  the  air,  or  any  beast  of  the  field,  of  such  kinds  as  were 
specially  reserved  for  the  amusement  of  the  sovereign,  without  express 
Ikense  from  the  king  by  a  grant  of  a  chase  or  free  waxren ;  and 
those  franchises  were  granted  as  much  with  a  view  to  preserve  the  breed 
of  snimab  as  to  indulge  the  subject  From  a  similar  principle  to  which, 
thoogh  the  forest  laws  are  now  mitigated,  and  by  degrees  grown  entirely 
obsolete,  yet  horn  this  root  has  ^rung  a  bastard  slip,  known  by  the  name 
of  the  game  laws,  now  arrived  to,  and  wantoning  in,'  its  highest  vigour, 
both  founded  on  the  same  notions  of  permanent  property  in  wild  creatures, 
md  both  productive  of  the  same  tyranny  to  the  commons;  but  with  this 
difference,  that  the  forest  laws  established  only  one  mighty  hunter  through* 
oQt  the  wlM>le  realm,  whereas  the  game  laws  have  raised  up  a  little  Nimrod 
in  every  manor.  And  in  one  respect  the  ancient  law  was  much  less  un* 
reasonable  than  the  modem ;  for  the  king's  grantee  of  a  chase  or  free 
warren  might  kill  game  in  any  part  of  his  franchise,  but  now  though  a  free* 
holder  of  less  than  £  1 00  per  annum  Is  forbidden  to  kill  a  partridge  upon 
his  own  estate,  yet  nobody  else  (not  even  the  lord  of  the  manor,  unless  he 
has  a  grant  of  free  warren)  can  do  it  without  committing  a  trespass,  and 
subjecting  hhnself  to  an  action. 
3.  A  thhrd  alteration  of  the  English  laws  was  by  narrowing  the  remedial 
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InfluenGe  of  the  county  courts,  ihe  great  seats  of  Saxon  justice,  and  exr 
tending  the  original  jurisdiction  of  the  king's  justidaiia  to  all  kinds  of 
causes,  arising  in  all  parts  of  the  kingdom.  To  this  end,  the  auk  regis, 
with  all  its  multifarious  authority,  was  erected ;  and  a  capital  justiciary 
appointed,  with  powers  so  large  and  boundless,  that  he  became  at  length 
a  tyrant  to  the  people,  and  even  formidable  to  the  crown  itsell  The  con- 
stitution of  this  court,  and  the  judges  themselves  who  presided  th»«,  were 
imported  from  the  duchy  of  Normandy  ;  and  the  natural  consequence  wag 
an  ordination,  that  all  proceedings  in  the  king's  courts  should  be  carried 
on  in  the  Norman,  instead  of  the  English  language, — a  provision  the  more 
necessary,  because  none  of. his  Norman  justiciaries  understood  English; 
but  it  was  as  evident  a  badge  of  slavery  as  ever  was  imposed  on  a  con- 
quered people.  This  lasted  tiU  kmg  Edward  III.  obtained  a  double  victoiy 
over  the  armies  of  France  in  their  own  country,  and  their  language  in  the 
courts  of  law  at  home.  But  there  was  one  mischief  too  deeply  rooted 
thereby,  and  which  king  Edward's  caution  came  too  late  to  eradicate.  In- 
stead of  the  plain  and  easy  metliod  of  determining  suits  in  the  county  courts, 
the  chicanes  and  subtleties  of  Norman  jurisprudence  had  taken  posBesdon 
of  the  king's  courts,  to  which  every  cause  of  consequence  was  draim. 
Indeed,  that  age,  and  those  immediately  succeeding  it,  were  the  era  of 
refinement  and  subtlety.  There  is  an  active  principle  in  the  human  soul, 
that  will  ever  be  exerting  its  faculties  to  the  utmost  stretch  in  whatever 
employment,  by  the  accidents  of  time  or  place,  the  general  plan  of  educa- 
tion, or  customs  and  manners  of  the  age  and  country,  it  may  happen  to 
find  itself  engaged.  The  northern  conquerors  of  Europe  were  then  emerg- 
ing from  the  grossest  ignorance  in  point  of  lit^«ture ;  and  those  who  bad 
leisure  to  cultivate  its  progress,  were  such  only  as  were  cloistered  in  mo- 
nasteries, the  rest  being  all  either  soldien  or  peasants.  And>  unfortunately, 
the  first  rudiments  of  science  which  they  imbibed,  were  those  of  Aristotle's 
philosophy,  conveyed  through  the  medium  of  his  Arabian  commentators, 
which  were  brought  from  the  east  by  the  Saracens  into  Palestine  and 
Spain,  and  translated  into  barbarous  Latin.  So  that,  though  the  matenak 
upon  which  they  were  naturally  employed  in  the  infancy  of  a  rising  state, 
were  those  of  the  noblest  kind, — ^the  establishment  of  religiim,  and  the  re- 
gulations of  civil  polity, — ^yet  having  only  such  tools  to  work  with,  their 
execution  was  trifling  and  flimsy.  Both  the  divinity  and  the  law  of  those 
times  were,  therefore,  frittered  into  logical  distinctions,  and  drawn  up  into 
metaphysical  subtleties,  with  a  most  amazingly  artificial  skill,  but  which 
serves  no  other  purpose  than  to  show  the  vast  powers  of  the  human  in- 
tellect, however  vainly  or  preposterously  employed.  Hence  law  in  parti- 
cular, which  (being  intended  for  universal  reception)  ought  to  be  a  plain 
rule  of  action,  became  a  science  of  the  greatest  intricacy  -,  especially  when 
blen'd'ed  with  the  neir  refinements  engrafted  upon  feudal  property;  which 
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rpfinemente  were  from  time  to  time  g:radua]lj  introduced  by  the  Norman 
prectitionecB,  with  a  view  to  supersede  (as  they  in  a  great  measure  did) 
the  more  homely  but  more  intdligible  maxims  of  distributire  justice  among 
the  Saxons.  And  to  say  the  truth,  these  scholastic  reformers  have  trans- 
mitted their  dialect  and  finesee  to  posterity,  so  interworen  in  the  body  of 
our  legal  polity,  that  they  cannot  be  taken  out  without  a  manifest  injury 
to  the  substance.  Statute  after  statute  has  in  later  times  been  made,  to 
pare  off  these  troublesome  excrescences,  and  restore  the  common  law  to  its 
pristine  sunplidty  and  Tigour;  and  the  endeavour  has  greatly  succeeded ; 
kt  stO)  the  scars  are  deep  and  visible ;  and  the  liberality  of  our  modem 
courts  of  justice  is  frequently  obliged  to  have  recourse  to  unaccountable 
fictions  and  circuities,  in  order  to  recover  that  equitable  and  substantial 
justice,  which,  for  a  long  time,  was  totaUy  buried  under  the  narrow  rules 
and  fanciful  niceties  of  metaphysical  and  Norman  jurisprudence. 

4.  A  fourth  innovation  was  the  introduction  of  the  trial  by  combat,  for 
the  decision  of  all  civil  and  criminal  questions  of  fact  in  the  hist  resort. 
This  was  the  immemorial  practice  of  all  the  northern  nations,  but  was 
fint  redaoed  to  regular  and  stated  forms  among  the  Burgundi,  about  the 
rloieof  the  fifth  century;  and  from  them  it  passed  to  other  nations,  par- 
(jenlariy  the  Franks  and  the  Normans,  which  last  had  the  honour  to  esta- 
lish  it  here,  though  clearly  an  unchristian,  as  well  as  a  most  uncertain, 
ntetbod  of  trial  But  it  was  a  sufficient  recommendation  of  it  to  the  Con- 
qoeror  and  his  warlike  countrymen,  that  it  was  the  usage  of  their  native 
dachy  of  Normandy. 

5.  Bat  the  last  and  most  important  alteration,  both  in  the  civil  and 
mOitarj  polity  of  England,  was  the  engrafting  on  all  landed  estates,  a  few 
only  excepted,  the  fiction  of  feudal  tenure ;  which  drew  after  it  a  nume- 
m»  and  oppressive  train  of  servile  fruits  and  appendages  ;  such  as  aids, 
i^asb^  primer  seisins,  wardships,  marriages,  escheats,  and  fines  for  aliena- 
I'nos ;  the  genuine  consequences  of  the  maxim,  that  all  the  lands  in  Eng- 
land were  derived  from,  and  holden  either  mediately  or  immediately  of, 
the  crown. 

At  this  period,  the  nation  seems  to  have  groaned  under  as  absolute  a 
^ery,  as  was  in  the  power  of  a  warlike,  an  ambitious,  and  a  politic  prince 
to  create.  Men's  consciences  were  enslaved  by  four  ecclesiastics,  devoted 
to  a  foreign  power,  and  unconnected  with  the  civil  state  under  which  they 
W,  who  imported  from  Rome,  for  the  ^rst  /tme,  the  whole  farrago  of 
sQpentitioas  novelties,  which  had  been  engendered  by  the  blindness  and 
<^miption  of  the  times,  between  the  first  mission  of  Augustin  the  monk,  and 
the  Norman  conquest ;  such  as  the  doctrines  of  purgatory,  communion 
in  one  kind,  and  the  worship  of  saints  and  images,  not  fbrgetting  the  uni- 
versal supremacy  and  dogmatical  infallibility  of  the  hdy  see.  The  laws 
too,  as  welt  as  the  prayers,  were  administered  in  an  unknown  tongue. 
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The  ancient  trial  by  juiy  gare  yfaj  to  the  impioiu  decidon  by  battel  The 
forest  laws  totally  restrained  all  rural  pleasures  and  manly  reerestiom. 
And  fn  cities  and  towns  the  case  was  no  better ;  all  companieB  bdng 
obliged  to  disperse,  and  fires  and  candles  to  be  extinguished  by  eight  o'dock 
at  night,  at  the  sound  of  the  melandioly  curfew^  which  ^^  toll'd  die  knell  of 
parting  day."  The  ultimate  property  of  all  lands,  and  a  consideraUe  share 
of  the  profits  eyen,  were  i^ested  in  the  king,  or  by  him  granted  out  to  hb 
Norman  farourites,  who,  by  a  gradual  progression  of  darery,  were  abso- 
lute yassals  to  the  crown,  and  as  absolute  tyrants  to  the  commons.  Un- 
heard of  forfeitures,  talliages,  aids,  and  fines,  were  arbitrarily  extracted 
from  the  pillaged  landholders,  in  pursuance  of  the  new  system  of  tenure. 
And  to  crown  all,  as  a  consequence  of  the  tenure  by  knight-serrice,  the 
king  had  always  ready  at  his  command  an  army  of  sixty  thousand  knights 
or  tnilUci;  who  were  bound  upon  pain  of  the  confiscation  of  their  estates, 
to  attend  him  in  time  of  invasion,  or  to  quell  any  domestic  insonectioD. 
Trade  or  foreign  merchandise,  such  as  it  then  was,  was  carried  on  by  the 
Jews  and  Lombards,  and  the  very  name  of  an  English  fleet,  which  king 
Edgar  had  rendered  so  formidable,  was  utterly  unknown  to  Europe;  the 
nation  consuting  wholly  of  the  Romish  clergy,  who  were  besides  the  law- 
yers ;  the  barons  or  great  lords  of  the  land  ;  the  knights  or  soldiery,  i^ho 
were  the  subordinate  landholders;  and  the  burghers  or  inferior  tradesmen, 
who,  from  their  insignificance,  happily  retained  in  their  soccage  and  bur- 
gage tenures,  some  points  of  their  ancient  freedom.  All  the  rest  were 
villeins  or  bondsmen. 

From  so  complete  and  w^  concerted  a  scheme  of  servility,  it  has  txd 
our  ancestors  the  work  of  generations  to  redeem  themselves  and  their  pos- 
terity, and  secure  to  us  that  state  of  liberty  which  we  now  enjoy,  and 
which  therefore  is  not  to  be  looked  upon  merely  as  encroachments  on  the 
crown,  and  infringements  on  the  prerogative;  but  as,  in  general,  a  g:radual 
restoration  by  royal  grace,  and  concession  of  that  ancient  constitution 
whereof  the  Anglo-Saxons  had  been  unjustly  deprived,  partly  by  the  po- 
licy and  partly  by  the  violence  of  the  Norman  arms.  How  that  restoratiofl 
has,  in  a  long  series  of  years,  been  step  by  step  effected,  I  now  proceed 
to  inquire. 

William  Rufus  proceeded  on  his  father's  plan,  and,  in  some  points,  ex- 
tended it,  particularly  with  regard  to  the  forest  laws.  But  his  brother  and 
successor  Henry  I.  found  it  expedient,  when  he  first  came  to  the  crown,  to 
ingratiate  himself  with  the  people  by  restoring,  as  the  monkish  historians 
relate,  the  laws  of  king  Edward  the  confessor.  The  ground  whereof  is 
this :  that  by  charter  he  gave  up  the  great  grievances  of  marriage,  ward,  ] 
and  relief,  the  beneficial  pecuniary  fruits  of  his  feudal  tenures :  but  re- 
served the  tenures  themselves  for  the  same  military  purposes  that  induced 
his  father  to  introduce  them.     He  also  abolished  the  obnoxious  csr/Wr; 
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for  though  i(  is  mentioDed  in  the  law  a  full  century  afterwards,  yet  it  is 
nlber  spoken  of  as  a  known  time  of  n^ht,  than  as  a  stiU  subsisting  custom. 
A  code  of  laws  in  his  name  is  extant,  consisting  partly  of  those  of  the 
ConfesBor,  but  with  great  additions  and  alteratk)ns  of  his  own ;  and  chiefly 
dcolated  for  the  regulation  of  the  county  courts.  It  contains  some  di- 
netioDs  as  to  crimes  and  their  punishments,  and,  in  this  code,  theft  was 
Bade  a  capital  crime :  a  few  things  relating  to  estates,  particularly  regu- 
lating the  descent  of  lands,  were  inserted  in  this  code.  The  descent  of  lands 
hj  the  Saxon  law  being  equally  to  all  the  sons,  by  the  feudal  or  Norman 
to  the  eldest  only,  king  Henry  here  moderated  the  difference,  directing  the 
eidest  §on  to  have  only  the  principal  estate,  '*  primum  pairisfeudttm ;"  the 
rat  of  hb  estates,  if  he  had  any  others,  being  equally  divided  among  them 
si  On  the  other  hand,  he  gave  up  to  the  dergy  the  free  election  of 
liisbps  snd  mitred  abbots ;  reserving,  however,  those  ensigns  of  patronage, 
cBKged'eiiref  custody  of  the  temporalities  when  vacant,  and  homage  upon 
tbdr  restitutbn.  He  lastly  united  again  for  a  time  the  civil  and  eccleaasti- 
eal  courts,  which  union  was  soon  dissolved  hj  the  Romish  clergy  of  Norman 
extraction ;  and  upon  that  final  dissolution,  the  cognizance  of  testamentary 
causes  seems  to  have  been  fint  given  to  the  ecclesiastical  court  The  rest 
raDabed  as  in  his  father's  time;  from  whence  we  may  easily  perceive  how 
far  short  this  was  of  a  thorough  restitution  of  king  Edward's  or  the 
Saxon  laws. 

The  usurper  Stephen,  as  the  manner  of  usurpers  is,  promised  much  at 
his  accession,  especially  with  respect  to  redressing'^  the  grievances  of  the 
forest  laws,  but  performed  do  great  matter  in  that  or  any  other  point    It 
is  firom  his  reign,  however,  that  we  are  to  date  the  introduction  of  the 
Roman  civil  and  canon  laws  into  the  realm  of  England ;  and  at  the  same 
time,  the  absurd  and  pernicious  doctrine  of  appeal  to  the  court  of  Rome 
was,  during  this  usurpation,  first  imported  as  a  branch  of  the  canon  law. 
Bj  the  time  of  Henry  II.,  if  not  earlier,  the  charter  of  Henry  I.  seems 
to  hare  been  forgotten  ^  for  we  find  the  daim  of  marriage,  ward,  and  re- 
H  then  flourishing  in  full  vigour.    The  right  of  primogeniture  seems 
ako  to  have  tacitly  revived,  being,  as  all  God's  institutions  undoubtedly 
m,  found  more  convenient  for  the  public  than  the  parcelling  of  estates 
iflto  a  mnltitude  of  minute  subdivisions.     However,  in  this  prince's  reign 
mudi  was  done  to  methodize  the  laws,  and  reduce  them  into  a  regular 
Older ;  as  appears  from  that  ezceDent  treatise  of  Glanvil,  which,  though 
nme  of  it  be  now  antiquated  and  altered,  yet,  when  compared  with  the 
code  of  Henry  I.,  it  carries  a  manifest  superiority.     Throughout  his  reign 
the  important  struggle  between  the  laws  of  England  and  of  Rome  was  con- 
tinued, and  which  will  be  more  fully  noticed  under  our  notice  of  **  The  Su- 
preme Head  of  the  Church ;"  the  former  supported  by  the  strength  of  the 
t^poral  nobility,  when  endeavoured  to  be  supplanted  in  favour  of  the  latter 
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bj  the  popish  clergy :  which  dispute  was  kept  on  foot  till  the  reigo  of  Edward 
1.,  when  the  laws  of  England,  under  the  new  discipline  introduced  by  that 
skilful  commander,  obtained  a  complete  and  permanoit  Tictory.  In  the 
reign  of  Henry  II.,  there  are  four  things  which  particularly  merit  the  at- 
tention of  a  legal  antiquarian.  1 .  The  constitutions  of  the  parliament  at 
Clarendon  in  the  year  1164,  whereby  the  kmg  checked  the  power  of  the 
pope  and  his  clergy,  and  greatly  narrowed  the  total  exemption  which  they 
claimed  from  the  secular  jurisdiction ;  though  his  further  progress  was 
unhappfly  stopped  by  the  fatal  event  of  the  disputes  between  him  and  arch- 
bishop Becket  2.  The  institution  of  the  office  of  justices  in  ejre,  tii  iii- 
nert ;  the  king  having  divided  the  kingdom  into  six  drcuits  (a  little  differ- 
ent from  the  present),  and  commissioned  these  newly  created  judges  to 
administer  justice  and  try  writs  of  assize  in  the  several  counties.  These 
remedies  are  said  to  have  been  then  first  invented  ;  before  which  time  aU 
causes  were  usually  terminated  in  the  county  courts,  according  to  the  Saxon 
custom  ;  or  before  the  kmg's  judiciaries  in  the  aula  regU,  in  pursuance  of 
the  Norman  regulations.  The  latter  of  which  tribunids,  travelling  about 
with  the  king^s  person,  occasioned  intolerable  expense  and  deAaj  to  the 
suitors ;  and  the  fdrmer,  however  suitable  for  little  debts  and  minute  ac- 
tions, where  procrastination  is  a  very  great  evil,  were  now  become  liable  to 
too  much  Ignorance  of  the  law,  and  too  much  partiality  as  to  facts,  io 
determine  matters  of  considerable  moment.  3.  The  introduction  and  es- 
tablishment of  the  grand  assize,  or  trial  by  special  kind  of  jury  in  a  writ  of 
right,  at  the  option  of  the  tenant  or  defendant,  instead  of  the  barbarous 
and  Norman  trial  by  battel.  4.  To  this  time  must  also  be  referred  the 
introduction  of  escuage,  or  pecuniary  commutation  for  personal  military 
service  ;  which,  in  process  of  time,  was  the  parent  of  the  ancient  subsidies 
granted  to  the  crown  by  parliament,  and  the  land-tax  of  later  times. 

Richard  I.,  a  brave  and  magnanimous  prince,  was  a  sportsman  as  well 
as  a  soldier,  and  Iherefore  enforced  the  forest  laws  with  considerable  ri- 
gour, which  occasioned  many  discontents  among  his  people;  though, 
according  to  Matthew  Paris,  he  repealed  the  penalties  of  castration,  loss 
of  eyes,  and  cutting  off  the  hands  and  feet,  before  Inflicted  on  such  as 
transgressed  in  hunting,  probably  finding  that  theur  severity  prevented  pro- 
secutions. While  abroad,  he  also  composed  a  body  of  naval  laws  at  the  isle 
of  Oleron,  which  are  still  extant,  and  of  high  authority ;  for  in  his  time  it 
was  again  discovered,  that,  being  insular,  we  were  naturally  a  maritime 
power.  But  with  regard  to  civil  proceedings,  we  find  nothing  very  re- 
markable in  this  reign,  except  a  few  regulations  regarding  the  Jews,  and 
the  justices  in  eyre, — this  king's  thoughts  being  chiefly  taken  up  by  the 
absurd  popish  knight-errantry  of  a  crusade  against  the  Saracens  in  the 
Holy  Land. 

In  king  John's  time,  and  that  of  his  son  Henry  III.,  the  rigours  of  the 
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feodal  lenures  and  the  forest  laws  were  so  warmly  kept  up,  lliat  tliey  oc- 
caskmed  many  insurrections  of  the  barons  or  principal  feudatories ;  which 
at  last  had  this  effect,  that  king  John  first,  and  afterwards  his  son,  con  • 
seated  to  the  two  famous  charters  of  English  liberties,  magna  charta  and 
twrta  dejbresta.     Of  these,  the  latter  was  well  calculated  to  redress  many 
grievanoes  and  encroachments  of  the  crown  in  the  exercise  of  forest  law  ; 
find  the  former  confirmed  many  liberties  of  the  church,  and  redressed  many 
{[rieraoces  incident  to  feudal  tenures,  of  no  small  moment  at  the  time, 
dioug^h  now,  unless  considered  attentively  and  with  retrospect,  they  seem 
but  of  trifling  concern.     But  besides  these  feudal  provisions,  care  was  also 
taken  therein  to  protect  the  subject  against   other  oppressions,  then  fre- 
qaentlj  arising  from  unreasonable  amercements,  from  iUegal  distresses,  or 
other  process  for  debts  or  services  due  to  the  crown,  and  from  the  tyran- 
nical abuse  of  the  prerogative  of  purveyance  and  pre-emption.     It  fixed 
the  forfeiture  of  lands  for  felony  in  the  same  manner  as  it  stiU  remains ; 
prohibited,  for  the  future,  grants  of  exclusive  fisheries,  and  the  erection 
of  new  bridges,  so  as  to  oppress  the  neighbourhood.    With  respect  to  pri- 
vate rights,  it  established  the  testamentary  power  of  the  subject  over  part 
of  hb  penonal  estate,  the  rest  bdng  distributed  among  his  wife  and  chil- 
dren ;  it  laid  down  the  law  of  dower  as  it  has  ever  since  continued  ;  and 
poldbited  the  appeals  of  women,  unless  for  the  death  of  their  husbands, 
lo  matters  of  public  police  and  national  concern,  it  enjoined  an  uniformity 
of  weights  and  measures ;  gave  new  encouragement  to  commerce,  by  the 
protection  of  foreign  merchants ;  and  forbade  the  alienation  of  lands  in 
Bortmain.     With  regard  to  the  administration  of  justice,  besides  prohibit- 
ing all  denials  or  delays  of  it,  it  fixed  the  court  of  common  pleas  at  West" 
minster,  that  the  suitors  might  no  longer  be  harassed  by  following  the 
king's  person  in  all  his  progresses  ;  and  at  the  same  time  brought  the  trial 
of  tsBues  home  to  the  very  doors  of  the  freeholders,  by  directing  assizes  to 
be  taken  in  the  proper  counties,  and  establishing  annual  circuits  ;  it  also 
corrected  some  abuses  then  incident  to  the  trials  by  wager  of  law  and  of 
battd  ;  directed  the  regular  awarding  of  inquest  for  life  or  member  ;  pro- 
hibited the  king's  inferior  ministers  from  holding  pleas  of  the  crown,  or 
trying  any  criminal  charge,  whereby  many  forfeitures  might  otherwise  have 
unjustly  accrued  to  the  exchequer ;  and  regulated  the  time  and  place  of 
holding  the  inferior  tribunals  of  justice,  the  county-court,  sheriiT-tourn, 
and  co|irt-leet     It  confirmed  and  established  the  liberties  of  the  city  of 
London,  and  all  other  cities,  boroughs,  towns,  and  ports  of  the  kingdom  ; 
and,  lastly  (which  alone  would  have  merited  the  title  that  it  bears  of  the 
Grtai  Charter),  it  protected  every  indivkiual  of  the  nation  in  the  free  enjoy- 
ment of  his  life,  liberty,  and  property,  unless  the  same  should  be  declared 
forfeited  by  the  judgment  of  his  peers,  or  the  law  of  the  land.    We  beg  to 
direct  the  attention  of  our  readers  to  magna  charta  itself,  a  translation 
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of  which  we  have  given,  page  33,  with  a  few  explanatorj  remuls  pre^ 
ceding  it. 

By  means  of  the  rebellion  of  the  barons,  and  the  struggles  in  wluch  the 
king  and  the  nation  were  engaged,  the  pope  contrived  to  gain  a  ttiU 
greater  ascendancy  in  England  than  he  had  ever  enjoyed  before,  which 
continued  through  the  long  reign  of  his  son  Henry  III.,  in  the  begimiiogof 
whose  reign  the  old  Saxon  trial  by  ordeal  was  also  totally  abolished:  and  we 
may  by  this  time  perceire  in  Bracton's  treatise,  a  still  farther  improfe- 
ment  in  the  method  and  regularity  of  the  common  law,  especially  in  pomt 
of  pleadings.*  Nor  must  it  be  forgotten,  that  the  first  traces  which  re- 
main of  the  separation  of  the  greater  barons  from  the  less,  in  the  oonsti- 
tution  of  parliaments,  are  found  in  the  great  charter  of  king  John,  though 
omitted  in  that  of  Henry  IIL,  and  that  towards  the  end  of  the  hitter  of 
these  reigns,  we  find  the  Jirst  record  of  any  tvrit  for  summoning  kmgks^ 
eUizefis,  and  bwgesses^  to  parliament.  And  here  we  conclude  the  second 
period  of  English  legal  history. 

III.  The  third  period  commences  with  the  reign  of  Edward  I.,  who  has 
justly  been  styled  the  English  Justinian ;  for,  in  his  time,  the  law  reeei?ed  » 
sudden  a  perfection,  that  Sir  Matthew  Hale  does  not  scruple  to  aiBiin,thtt 
more  was  done  in  the  first  thirteen  years  of  the  reign  of  that  monirch  to 
settle  and  establish  the  distributive  justice  of  the  kingdom,  than  in  aD 
the  ages  since  that  put  together,  until  Sir  Matthew's  own  time,  f 

It  would  be  endless  to  enumerate  all  the  particulars  of  these  regidatioi»: 
but  the  principal  may  be  reduced  under  the  following  general  heads:— 
1.  He  established,  confirmed,  and  settled  the  great  charter  and  charter  of 
forests.  8.  He  gave  a  mortal  wound  to  the  encroachments  of  the  pope  and 
his  clergy,  by  limiting  and  establishing  the  bounds  of  ecdesmstieal  juriBdie- 
tion  ;  and  by  obliging  the  ordmary,  to  whom  all  the  goods  of  intestates  at 
that  time  belonged,  to  discharge  the  debts  of  the  deceased*  3.  He  defined 
the  limits  of  the  several  temporal  courts  of  the  highest  jurisdiction— those 
of  the  king's  bench,  common  pleas,  and  exchequer,  so  as  they  might  not 
interfere  with  each  other's  proper  business ;  to  do  which  they  must  now 
have  recourse  to  a  fiction,  very  necessary  and  beneficial  in  the  present  en- 
larged state  of  property.  4.  He  settled  the  boundaries  of  the  inferior 
courts  in  counties,  hundreds,  and  manors  ;  confining  them  to  causes  of  no 
great  amount,  according  to  their  primitive  institution,  though  of  eonsider»- 
bly  greater  than,  by  the  alteration  of  the  value  of  money,  they  are  now 
permitted  to  determine.  5.  He  secured  the  property  of  the  subject,  bj 
abolishing  all  arbitrary  taxes  and  talliages,  levied  without  consent  of  the 
national  council.  6.  He  guarded  the  common  justice  of  the  kingdom  from 
abuses,  by  giving  up  the  royal  prerogative  of  sending  mandates  to  intorfere 

*  Hallam's  History,  c.  156.  f  Hallam's  History. 


OP  THE  LAW  OF  ENGLAND.  *61 

in  prirate  causes.  7.  He  settled  the  form,  solemnities,  and  effect  of  fines, 
leried  in  the  court  of  common  pleas,  though  the  thing  in  itself  was  of 
Saxon  originaL  8.  He  first  established  a  repositoiy  for  the  public  records 
of  the  kingdom,  few  of  which  are  of  more  ancient  date  than  the  reign  of 
his  father  ;  and  those  were  by  him  collected.  9.  He  improved  upon  the 
laws  of  king  Alfred,  by  the  great  and  orderly  method  of  watch  and  ward, 
for  preserving  the  public  peace  and  preventing  robberies,  established  by  the 
statnte  of  Winchester.  10.  He  settled  and  reformed  many  abuses  incident 
to  tenores^  and  removed  some  restraints  on  the  alienation  of  landed  pro- 
perty by  the  statute  of  9tfta  emptores.  11.  He  instituted  a  speedier  way 
fior  the  recovery  of  debts,  by  granting  execution,  not  only  upon  goods  and 
^ttela,  but  also  upon  lands,  by  writ  of  e%t/,  which  was  of  signal  benefit 
to  a  trading  people ;  and  upon  the  same  commercial  ideas,  he  allowed  the 
diatging  of  lands  in  a  statute-merchant,  to  pay  debts  contracted  in  trade, 
contrary  to  all  feudal  principles.  13.  He  effectually  provided  for  the  re- 
covery of  advowsons,  as  temporal  rights  in  which,  before,  the  law  was 
extiemdy  deficient  13.  He  also  closed  the  great  gulf  in  which  all  the 
landed  property  in  the  kingdom  was  in  danger  of  being  swallowed,  by  his 
rdterated  statutes  of  mortmain,  most  admu^ly  adapted  to  meet  the  frauds 
that  had  then  been  devised,  though  afterwards  contrived  to  be  evaded  by 
the  invention  of  uses.  14.  He  established  a  new  limitation  of  property  by 
the  creation  of  estates-tail ;  concerning  the  good  policy  of  which,  however, 
modeni  times  have  entertained  a  very  different  opinion.  15.  He  reduced 
all  Waks,  not  only  to  the  subjection  of  the  crown,  but,  in  a  great  measure, 
to  the  laws  of  England  (which  was  thoroughly  completed  in  the  reign  of 
Henry  YIII.),  and  he  seems  to  have  entertained  the  same  design  on  Scot- 
land, so  as  to  have  formed  an  entire  and  complete  union  of  the  island  of 
Great  Britain. 

This  catalogue  might  be  continued  much  farther  ;  but,  on  the  whole, 
we  may  observe,  that  the  very  scheme  and  model  of  the  administration  of 
eommon  justice  between  party  and  party,  was  entirely  settled  by  this  king ; 
and  has  continued  nearly  the  same,  in  all  succeeding  ages,  to  this  day, 
abating  some  few  alterations  which  the  humour  or  necessity  of  subsequent 
tones  has  occasioned.*  The  forms  of  writ  by  which  actions  are  com- 
meoced,  were  perfected  in  his  reign,  and  established  as  models  for  posterity. 
The  {headings  consequent  upon  the  writs,  were  then  short,  nervous,  and 
pcn^cuous ;  not  intricate,  verbose,  nor  formal  The  legal  treatises  written 
m  his  time,  as  Britton,  Fleta,  Hengham,  and  the  rest,  are,  for  the  most 
part,  law  at  this  day ;  or  at  least  were  so  tiQ  the  alteration  of  tenures  took 
plaea  And,  to  condude,  it  is  from  this  period,  from  the  exact  obterva- 
tkm  of  magna  charta^  rather  than  from  its  making  or  renewal  m  the  days 
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or  his  grandfather  and  father,  that  the  liberty  of  Englishmen  be^gan  again 
to  rear  its  head ;  though  the  weight  of  the  military  tenures  hung  beaTJW 
upon  it  for  many  ages  afterwards. 

A  better  proof  of  the  excellence  of  his  institutions  cannot  be  given,  than 
that  from  this  time  to  that  of  Henry  VIII.,  there  happened  very  few 
alterations  in  the  legal  forms  of  procedures,  and  these  but  very  inoondder 
able.  As  to  matter  of  substance^  the  old  Gothic  powers '  of  electing  the 
principal  subordinate  magistrates,  the  sheriffs,  and  conserraton  of  the 
peace,  were  taken  from  the  people  in  the  reigns  of  Edward  II.  and  Edward 
III.,  and,  instead  of  the  latter,  justices  of  the  peace  were  established.  Ako, 
in  the  reign  of  Edward  III.  parliament  is  supposed  most  probably  to  bare 
assumed  its  present  form,  by  a  separation  of  the  commons  from  the  lords. 
The  statute  for  defining  and  ascertaming  treasons  was  one  of  the  fint  pro- 
ductions of  this  new-modelled  assembly,  and  the  translation  of  the  law 
proceedings  from  French  into  Latin,  another.  Much  also  was  done  under 
the  auspices  of  this  magnanimous  prince,  for  establishing  our  domestie 
manufactures,  by  prohibiting  the  exportation  of  English  wool,  and  the 
importation  or  the  wearing  of  foreign  cloths  and  furs ;  and  by  encouraging 
cloth  workers  from  other  countries  to  settle  here.  Nor  was  the  legislature 
inattentive  to  many  other  branches  of  conunerce,  or  indeed  to  conunerceiD 
general :  for,  in  particular,  it  enlarged  the  credit  of  the  merchant,  by  in- 
troducing the  statute-staple,  whereby  he  might  more  readily  pledge  hb 
lands  for  the  security  of  his  mercantile  debts.  And  as  personal  property 
now  grew,  by  the  extension  of  trade,  to  be  much  more  considerable  tban 
formerly,  care  was  taken,  in  case  of  intestacies,  to  appoint  administraton, 
particularly  nominated  by  the  law,  to  distribute  that  personal  property 
among  the  creditors  and  kindred  of  the  deceased,  which  before  had  been 
usually  applied,  by  the  ordinary's  officers,  to  uses  then  denominated  pious. 
The  statutes  also  oi  praemunire  for  effectually  depressing  the  pope's  dWl 
power,  were  the  work  of  this  and  the  subsequent  reign.  And  the  esta- 
blishment of  a  laborious  parochial  clergy,  by  the  endowment  of  vicarages 
out  of  the  overgrown  possessions  of  the  monasteries,  added  lustre  to  the 
close  of  the  fourteenth  century,  though  the  seeds  of  the  general  reforma- 
tion which  were  thereby  first  sown  in  the  kingdom,  were  ahnost  overwbelnie<l 
by  the  spuit  of  persecution,  introduced  into  the  laws  of  the  land  by  the 
influence  of  the  regular  (or  monkish)  clergy. 

From  this  time  to  that  of  Henry  VIII.,  the  civil  wars  and  disputed  lill« 
to  the  crown,  gave  no  leisure  for  further  juridical  improvements ;  "  nam 
silent  leges  inter  armaV  And  yet  it  is  to  these  very  disputes  and  usurpa- 
tions that  we  owe  the  happy  loss  of  all  the  dominions  of  the  crown  in 
France,  which  had  the  beneficial  effect  of  turning  the  minds  of  subsequent 
princes  entirely  to  domestic  concerns.  To  these,  likewise,  we  owe  the 
method  of  barring  entails  by  the  fiction  of  common  Recoveries,  invented 
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onffialij  hj  the  Romish  dergy,  to  evade  the  statutes  of  mortmain,  but 
iotrodnoed  under  Edward  IV.  for  the  purpose  of  unfettering  estates,  and 
making  them  more  liable  to  forfeiture ;  while,  on  the  other  hand,  the 
owners  endeayoured  to  protect  them  by  the  universal  establishment  of  uses, 
^another  of  the  popish  inyentions. 

In  the  reign  of  Henry  YII.,  his  ministers,  if  not  the  king  himself,  were 
more  industrious  in  hunting  out  prosecutions  upon  old  and  forgotten  penal 
iaws,  in  order  to  extort  money  from  the  subject,  than  in  framing  any  new 
beneficial  regulations.  For  the  distinguishing  character  of  this  reign  was 
that  of  amassing  treasure  in  the  king's  coffers,  by  erery  means  that  could 
be  devised  ;  and  ahnost  every  alteration  in  the  laws,  however  salutary  or 
otherwise  in  tlieir  future  consequences,  had  this  and  this  only  for  their  great 
and  immediate  object  To  this  end  the  court  of  star-chamber  was  new-mo- 
delled, and  armed  with  powers  the  most  dangerous  and  unconstitutional, 
orer  both  the  persons  and  properties  of  the  subject.  Informations 
were  aOowed  to  be  received  in  lieu  of  indictments,  at  the  assizes  and  sessions 
of  the  peace,  in  order  to  multiply  fines  and  pecuniary  penalties.  The  sta- 
tute of  fines  for  landed  property  was  craftily  and  covertly  contrived  to  fa- 
cilitate the  destruction  of  entails,  and  make  the  owners  of  real  estates  more 
capable  to  forfeit  as  weD  as  to  aliene.  The  benefit  of  clergy,  which  so 
often  intervened  to  stop  attainders  and  save  the  inheritance,  was  now  al- 
lowed only  once  to  lay  ofiTenders,  who  only  could  have  inheritances  to  lose. 
A  writ  of  capias  was  permitted  in  all  actions  on  the  case,  and  the  defen- 
^t  might,  in  consequence,  be  outlawed;  because,  after  such  outlawry, 
the  goods  became  the  property  of  the  crown.  In  short,  there  is  hardly  a 
itatnte  in  this  reign,  introductive  of  a  new  or  modifying  the  old,  but  what 
either  directly  or  obliquely  tended  to  the  emolument  of  the  exchequer. 

IV.  This  brings  us  to  the  fourth  period  of  the  legal  history  of  England, 
nL  the  Reformation  of  religion  under  Henry  YIII.  and  his  children,  which, 
in  ecclesiastical  matters,  opens  up  an  entirely  new  scene :  the  usurped 
power  of  the  pope  being  now,  it  is  devoutly  to  be  hoped,  routed  and  de- 
stroyed (unless  the  Roman  Catholic  relief  bill  of  1829  may  pave  the  way 
for  his  encroachments),  all  .his  connexions  with  this  island  cut  off,  the  crown 
restored  to  its  supremacy  over  the  clergy  and  their  causes,  and  the  patro- 
nage of  bishoprics  being  once  more  indisputably  vested  in  the  king.  And 
if  at  this  time  the  spiritual  courts  had  been  re-united  to  the  civil,  we 
diould  have  seen  the  old  Saxon  constitution,  vrith  regard  to  ecclesiastical 
polity,  completely  restored.* 

With  regard  also  to  our  civil  polity :  the  statute  of  wills,  and  the  statute 
of  uses,  both  passed  in  the  reign  of  this  prince,  made  a  great  alteration  as 
to  property  ;  the  former  allowing  the  devise  of  real  estates  by  will,  which 

*  Se6  Art.  Supremacif  qflhe  Crown, 
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before  was  in  general  forbidden ;  the  latter,  by  endeayouring  to  deitroy 
the  intricate  nicety  of  uses^  though  the  narrowness  and  pedantry  of  the 
courts  of  common  law  preyented  this  statute  from  haying  its  full  beneficial 
effect  And  thence  the  courts  of  equity  assumed  a  jurisdiction  dieUted 
by  common  justice  and  common  sense,  which,  howeyer  arbitrarily  exercised, 
^  or  productive  of  jealousies  in  its  infancy,  has  at  length  been  matured  into 
'  a  most  elegant  system  of  rational  jurisprudence ;  the  principles  of  which, 
notwithstanding  their  difference  of  forms,  are  now  equally  adopted  by  the 
courts  both  of  law  and  equity.  From  the  statute  of  uses,  and  another  sta- 
tute of  the  same  antiquity  (which  protected  estates  for  years  lironi  being 
destroyed  by  the  reyersioner),  a  remarkable  alteration  took  place  in  the 
*mode  of  conveyancing,  the  ancient  assurance  by  feoffment,  and  living  upon 
the  land  being  now  very  seldom  practised ;  since  the  more  easy  and  more 
private  invention  of  transferring  property,  by  secret  conveyances,  to  uses 
and  long  terms  of  years,  being  now  continually  created  in  mortgages  ind 
family  settlements,  which  may  be  moulded  to  a  thousand  useful  purposes 
by  the  ingenuity  of  an  able  artist 

The  further  attacks,  in  this  reign,  upon  the  immunity  of  estates-tail, 
which  reduced  them  to  little  more  than  the  conditional  fees  at  the  com- 
mon law  before  the  passing  of  the  statute  dedonisj  the  establishment  of  re- 
cognizances in  the  nature  of  a  statute-staple  for  facilitating  the  nusing  o( 
money  upon  landed  security,  and  the  introduction  of  the  bankrupt  Uwg, 
as  well  for  the  punishment  of  the  fraudulent,  as  the  relief  of  the  unfortu- 
nate trader,— all  these  were  capital  alterations  of  our  legal  polity,  and 
highly  convenient  to  that  character  which  the  English  began  about  this 
time  to  re-assume  of  a  great  commercial  people.  The  incorporation  of 
Wales  with  England,  and  the  more  uniform  administration  of  justice,  b]r 
destroyufig  some  counties  palatine,  and  abridging  the  unreasonable  prin- 
leges  of  such  as  remained,  added  dignity  and  strength  to  the  monarchy, 
and,  togetlier  with  tke  numerous  improvements  before  observed,  and  the 
redress  of  many  grievances  and  oppressions  which  had  been  introduced  by 
his  father,  will  ever  make  the  reign  of  Heniy  VIII.  a  veiy  distinguished 
era  in  the  annals  of  juridical  history. 

It  must,  however,  be  remarked,  that  the  royal  prerogative  was  then,  but 
particularly  in  his  latter  years,  strained  to  a  very  tyrannkal  and  oppressive 
height ;  and  what  was  the  worst  circumstance,  its  encroachments  were  es- 
tablished by  law,  under  the  sanction  of  parliament,  one  of  which  passed  a 
statute  enacting,  that  the  king's  proclamations  should  have  the  force  of 
acts  of  parliament ;  and  others  concurred  in  the  following  heap  of  wild 
and  new-fangled  treasons,  invented  in  this  reign :  the  offence  of  clipping 
money ;  breaking  prison,  or  rescue,  when  the  prisoner  is  committed  for 
treason;  burning  houses  to  extort  money;  stealing  cattle  by  Welshmen; 
counterfeiting  foreign  coin ;  wilful  poisoning ;  execrations  against  the  king, 
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calling  him  opprobrious  names  by  public  writing ;  oounterfeiting  the  sign 
maooal  (ht  signet ;  refusing  to  abjure  the  pope ;  deflowering,  or  nuurrying 
without  the  royal  license,  any  of  the  king's  children,  sisters,  aunts,  nephews. 
Of  nieces ;  bare  solicitation  of  the  chastity  of  the  queen  or  princesses,  or  ad- 
raooes  made  by  themseWes ;  marrying  with  the  king,  by  a  woman  not  a 
nrgiD,  without  preriouflly  discovering  to  him  such  her  unchaste  life; 
judging  or  bdiemng  (manifested  by  any  oyert  act)  the  king  to  hare  heea 
lawfully  married  to  Anne  of  Gleres ;  derogating  from  the  king's  royal 
style  and  tide ;  impugning  his  supremacy ;  and  assembling  riotously  to 
the  number  of  twelye,  and  not  disperung  on  prodamation  ;  all  which  mm- 
&ng^  treasons  were,  howerer,  totally  abrogated  by  the  statute  of  Mary,* 
which  once  more  reduced  all  treasons  to  the  standard  of  the  statute  of 
25  Edward  III.,  smce  which  time,  though  the  legislaturo  has  been  more 
ootious  in  creating  new  offences  of  this  kind,  yet  the  number  is  very  con- 
siderably increased.  Happily  for  the  nation,  hb  arintrary  reign  was  suc- 
ceeded by  the  minority  of' an- amiable  prince,  during  the  short  sunshine  of 
whose  reign,  great  part  of  these  extravagant  laws  were  repealed.  And  to 
do  jofltice  to  the  shorter  and  inglorious  reign  of  bk)ody  Mary,  many  salu- 
taiy  and  popular  laws  were  made  in  dril  matters  under  her  administration, 
— perbaps  the  better  to  reconcOe  the  people  to  the  penecuting  measures 
vhieh  she  was  induced  to  pursue  for  the  re-establishment  of  rel]gk>us  slavery ; 
the  well-eoncarted  schemes  for  effecting  whwh,  were,  through  the  good 
proTidenoe  of  God,  defeated  by  her  seasonable  death,  and  the  happy  ac- 
oenion  of  Elizabeth. 

The  rel^ious  liberties  of  the  nation  being,  by  that  happy  erent,  esta- 
Uiihed— we  sincerely  hope  on  an  eternal  basis — ^though  oUiged,  in  their 
in&nej,  to  be  guarded  against  papists  and  other  non-confbmists  by  laws 
of  too  sanguinary  a  nature ;  the  forest  laws  harii^  fallen  into  disuse,  and 
the  administration  of  civil  rights  in  the  courts  of  justkse  beii^  carried  on 
b  a  n^gular  course,  according  to  the  wise  institutions  of  king  Edward  I., 
^"iihoQt  any  maUrial  innovations,  all  the  principal  grievances  introduced 
by  the  Norman  conquest,  seem  to  have  been  gradually  shaken  off,  and  the 
Saxon  constitutk>n  restored,  with  considerable  improvements  ;  except  only 
in  the  continuation  of  the  military  tenures,  and  a  few  other  points,  whidi 
still  anned  the  crown  with  a  prerogative  that  might  be  oppressive  and  dan- 
gerous. It  is  also  to  be  remarked,  that  the  spirit  of  enriching  the  deigy, 
and  lowing  religious  houses,  had,  through  its  former  abuse,  gone  to 
nich  a  contrary  extreme,  and  the  princes  of  the  house  of  Tudor,  and  their 
isToiirites,  had  fallen  with  such  avidity  upon  the  spoils  of  the  chureh,  that 
a  decent  and  honourable  maintenance  was  wanting  to  many  of  the  bishops 
^  ^igy*    This  produced  the  restraining  statutes,  to  prevent  the  aliena- 

*  Mary  1.  c.  1. 
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tion  of  lands  and  tithes  belonging  to  the  church  and  universities.  The 
number  of  indigent  persons  being  also  increased,  by  withdrawing  the  almi 
of  the  monasteries,  a  plan  was  formed  in  the  reign  of  queen  Elizabeth, 
more  humane  and  beneficial  than  even  the  feeding  and  dothing  of  miUiois, 
by  affording  them  the  means,  with  their  own  industry,  of  feeding  and 
clothing  themselves.  And  the  further  any  subsequent  plans  for  maintaining 
the  poor  have  departed  from  this  institution,  the  more  impracticaUe  and 
even  pernicious  their  attempts  have  proved.* 

Considering  the  reign  of  queen  ElbEabeth  in  an  enlarged  and  political 
view,  we  have  no  reason  to  regret  many  subsequent  alterations  in  thecon- 
slitution.  For  though,  in  general,  she  was  a  wise  and  excellent  princess, 
and  loved  her  people ;  though,  in  her  time,  trade  flourished,  riches  in- 
creased, the  laws  were  duly  administered,  the  nation  was  respected  abroad, 
and  the  people  happy  at  home;  yet  the  increase  of  the  power  of  the  star- 
chamber,  and  the  erection  of  the  high  commission  court  in  matten  eode- 
siastical,  were  the  work  of  her  reign.  She  also  kept  her  pariiament  at  a 
very  awful  distance ;  and,  in  many  instances,  she  carried  the  prerogative 
as  high  as  any  of  her  most  arbitrary  predecessors.  It  is  true  she  very  sel- 
dom exercised  this  prerogative  so  as  to  oppress  individuals,  but  still  she 
possessed  the  power  to  exert  it ;  and  therefore  the  felicity  of  her  reign  de- 
pended more  on  her  want  of  opportunity,  than  the  want  of  either  the  power 
or  the  inclination  to  pky  the  tyrant  This  is  a  high  encomium  on  her 
merit,  but,  at  the  same  time,  it  is  sufficient  to  show,  that  hers  were  not 
those  golden  days  of  genuine  liberty  that  we  have  been  taught  to  betieve. 

The  great  revolutions  that  had  happened  both  in  manners  and  property, 
had  paved  the  way,  by  imperceptible  yet  sure  degrees,  for  as  great  a  reTo* 
lution  in  government ;  yet,  while  that  revolution  was  effecting,  the  crown 
became  more  arbitraiy  than  ever,  by  the  progress  of  those  very  meant 
which  afterwards  contributed  to  reduce  its  power.  It  is  obvious  to  everj 
observer,  that,  tOl  the  dose  of  the  Lancastrian  civil  wars,  the  property  and 
the  power  of  the  natk)n  were  chiefly  dhrided  between  the  king,  the  nobility, 
and  the  clergy.  The  commons  were  generally  in  a  state  of  great  igno- 
rance :  before  the  extension  of  trade,  their  personal  wealth  was  compara- 
tively small ;  and  the  nature  of  their  land^  property  was  such  as  kept 
them  in  continual  dependence  upon  their  feudal  lord,  who  was  usuallT 
some  powerful  baron,  some  opulent  abbot,  or  sometimes  the  king  himself. 
Though  a  notion  of  general  liberty  strongly  pervaded  and  animated  the 
whole  constitution,  yet  the  particular  and  personal  independence  which  we 
now  enjoy,  was  little  regarded  or  thought  of,  and  even  to  assert  them,  was 
treated  as  sedition,  if  not  rebellion. 

But  when,  by  the  invention  of  printing,  learning  and  the  progress  of 

*  For  a  full  aooount  of  this  institution,  see  article  on  Poor  Lawsi 
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rdigiout  rrfommtion  began  to  be  uniTenaUy  disseminated  ;  when  trade 
and  navigation  were  suddenly  canned  to  an  wnazing  extent,  by  the  use  of 
the  oompasB  and  the  coneequent  dIsooTeries  of  the  Indies, — men's  minds, 
bong  enlightened  by  sdenee,  and  enlarged  by  observation  and  trayel,  began 
to  entotaia  juster  ideas  of  their  own  weight  in  society,  and  of  their  rights 
lod  priTileges.  An  inundation  of  wealth  flowed  in  upon  the  mercantile 
lod  nkidUng  ranks ;  while  the  two  first  estates  of  the  kingdom,  the  nobi- 
iitj  and  clergy,  which  had  formerly  balanced  the  firerogative,  were 
gnstlj  weakened  and  imporerished.  The  popish  clergy,  detected  in 
thar  firattds  and  aboaea,  exposed  to  the  resentment  of  the  populace,  and 
itripped  of  their  lands  and  revenues,  stood  trembling  for  their  very  existence. 
The  Doi^  enervated  by  the  refinements  of  luxury  (which  are  too  apt  to 
be  iatrodaeed  by  knowledge,  foreign  travel,  and  the  progress  of  the  politer 
irti),  and  fired  with  disdain  at  being  rivalled  in  magnificence  by  the  opulent 
eiiiieiiB,  fell  into  enormous  expenses ;  to  gratify  which,  they  were  permit- 
ted, bj  the  policy  of  the  times,  to  dissipate  their  overgrown  estates,  and 
aSeoate  their  ancient  patrimonies.  This  gradually  reduced  their  power 
and  their  influence  within  the  bounds  of  moderation ;  while,  by  the  spoils 
of  the  moDaateries  and  the  great  increase  of  the  customs,  they  grew  rich, 
iodepeadent,  and  haughty ;  but  the  commons  were  not  yet  sensible  of  the 
sticogth  they  had  acquired  through  this  silent  change,  which  had  gradually 
taken  (dace.  Intent  on  acquuing  new  riches,  and  happy  in  being  freed 
iram  the  insolenee  and  tyranny  of  the  orders  more  immediately  above  them, 
thej  never  dreamt  oi  opposing  the  prerogative,  much  less  of  taking  the 
lead  JD  opposition.  The  latter  years,  therefore,  of  Henry  VIII.,  were  the 
tiewsof  the  greotest  despotism  that  had  ever  been  known  in  this  island 
aaeethe  death  of  William  the  Conqueror. 

Queen  Elizabeth,  and  the  intermediate  princes  of  the  house  of  Tudor, 
bad  afanost  the  same  legal  powen,  and  sometimes  exerted  them  as  roughly 
atheirfiuber  Henry  VIII.  But  the  critKal  situation  of  that  princess 
vith  regard  to  her  legitimacy,  her  religion,  her  enmity  with  Spam,  and 
i)^  jealousy  of  her  cousin  the  queen  of  Scots,  occasioned  greater  caution 
in  her  conduct  She  herself,  or,  at  all  events,  her  able  adrisen,  had  suffi- 
cieot  penetratkm  to  discern  how  the  power  of  the  kingdom  had  gradually 
ihiiled  its  channel,  and  wisdom  enough  not  to  provoke  the  commons  to 
discover  and  fed  their  strength.  She  therefore  threw  a  veil  over  the 
<><lioa8  part  of  the  prerogative,  which  was  never  wantonly  drawn  aside 
^^pt  to  answer  some  important  purpose ;  and  though  the  royal  treasury 
BO  longer  overflowed  with  the  wealth  of  the  clergy,  which  had  been  all 
Snnted  out  and  had  contributed  to  enrich  the  people,  she  asked  for  sup- 
phea  with  such  moderation,  and  managed  them  with  so  much  economy, 
that  the  commons  were  happy  in  obliging  her.  Such,  in  short,  were  her 
circumatances,  her  neceanties,  and  her  wisdom,  that  never  dki  a  prince  be- 

3  K 
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fore  ber,  so  long  and  so  entirely,  for  the  space  of  nearly  half  a  oeotarj, 
reign  in  the  affections  of  her  people. 

James  I.,  on  his  accession,  neither  added  nor  exercised  any  new  degree 
of  royal  power.  The  imprudent  and  sometimes  unreasonable  exertion  of 
the  ancient  and  undoubted  prerogatires  of  the  crown,  upon  trivial  and  un- 
important occasions,  and  the  imprudent  talking  of  prerogatiyes  which 
other  princes  before  and  since  have  silently  exercised^  and  also  clainung  an 
absolute  power  which  he  had  not  the  indination  to  practise,  together  with  the 
religious  fanaticism  which  began  to  work  in  his  reign,  roused  the  peo|^ 
to  resist  the  imputation  of  arbitrary  power  and  that  moderate  authority 
without  which  he  could  never  have  carried  on  his  goTemment,  and  ihej 
gained  some  victories  over  the  crown  in  cases  of  concealments,  monopolies, 
and  the  dispensing  power.  In  the  mean  time,  rerj  little  was  done  for  the 
improvement  of  private  justice,  except  the  abolition  of  sanctuaries,  and  the 
extension  of  the  bankrupt  laws,  the  limitation  of  suits  and  actions,  and  (he 
regulating  of  informations  upon  penal  statutes. 

The  unfortunate  Charles  I.  had  been  educated  in  higher  notions  of  the 
royal  prerogative  than  were  agreeable  to  the  popular  notion  then  fast  gain- 
ing ground,  and  he  began  his  reign  in  conformity.  His  parliaments  refus- 
ing to  grant  supplies,  he  was  compiled  to  exert  the  obsolete  prerogatives 
of  the  crown  in  order  to  raise  money  for  carrying  on  a  war  in  which  he 
found  himself  involved  at  his  succession.  He,  however,  consented  to  the 
petition  of  right  which  was  expressly  enacted  to  abolish  several  of  the  pre- 
rogatives, which  he  had  carried  higher  than  his  predecessors,  owing  to  the 
difficulties  in  which  the  refusal  of  the  commons  to  grant  supplies  had  com- 
pelled him,  for  the  ordinary  expenses  of  the  goveinment,  to  resort,  such  as 
the  levies  of  tonnage  and  poundage,  ship  money,'*'  and  some  others,  al) 
which  the  king  redressed  in  a  constitutional  way  in  parliament,  before  the 
rebellion  broke  out,  by  the  several  statutes  for  triennial  pariiaments ;  for 
abolishing  the  star-chamber  and  high  commissk>n  courts ;  for  ascertaining 
the  extent  of  the  forests  and  forest  laws ;  for  renouncing  ship  money  and 
other  exactions ;  and  for  giving  up  the  prerogative  of  knighting  the  king's 

*  Ship  money  ^vas  an  impositioii,  cluui^ed  upon  the  port%  tovms,  dties,  boroogbs^  and 
counties  of 'England,  by  writs  commonly  called  ahip-writs,  under  the  great  seal  of  Kn^d, 
in  the  years  1635  and  1636,  for  providing  and  furnishing  certain  ships  for  the  Icing's  ser- 
vice ;  and  for  which  they  were  allowed  to  compound  for  an  equivalent  in  money,  which  ms 
in  Ikct  all  that  the  king  wanted,  to  which  shift  he  was  driven  by  the  commons  refusion  to 
vote  supplies.  In  order  to  give  this  unusual  mode  of  rsising  money  a  legsd  quah'/ksuion, 
Charles  required  the  opinions  of  the  twelve  judges,  who  solemnly  decided  that  it  was  legal 
and  constitutionaL  Those  who  had  before  complied  with  this  unoonBtitutional  requisitian  as 
a/ree  gi/2,  or  benevoimce^  to  9m6A  the  iiing  in  his  distress^  now  refused  to  grant  it  as  a 
matter  of  right,  which  might  become  a  permanent  assessment  and  a  grievous  burden  on  the 
nation.  It  was  accordingly  moved  in  parliament,  and  the  king  consented  to  the  actf  de- 
daring  "  it  to  be  contrary  to  the  laws  and  statutes  of  this  realm,  the  petition  of  right,  and 
liberty  of  the  subject"— 17  Char.  I.,  c.  14. 
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traants  in  capUe,  in  oonsequence  of  their  feudal  tenures :  thew  oonoessionfl 
stJmalated  the  people  to  demand  more  and  greater  conoeflrions,  rather 
than  gatisfied  them  ;  and  as  the  king  found  that  there  was  a  point  at  which 
concession  must  stop,  the  people  became  irritable,  and  being  wrought  on 
b?  the  arts  of  the  king's  enemies,  they  beliered  him  to  be  insincere— a 
great  misfortune  for  a  magnanimous  prince ;  he  was,  besides,  betrayed  by 
his  cooncillorB  and  ministers  ;  and  the  parliamentary  leaders  joining  the 
mifitaiy,  which  was  in  a  state  of  open  rebeDion  against  the  crown,  and  in- 
flamed with  religious  animosity  and  fanaticism,  overturned  both  the  esta- 
bfished  church  and  the  monarchy,  and,  after  a  mock  trial,  murdered  their 
amiable  and  unfortunate  king. 

y.  It  is  unnecessary  to  rcTert  to  the  period  of  the  commonwealth  whwh 
followed  the  grand  rebellion,  because  nothing  was  done  in  ameliorating  the 
feudal  tenures  till  the  restoration  of  Charles  II.,  immediately  on  which,  the 
principal  remaining  grievance — ^the  doctrine  and  consequences  of  military 
teoores — ^was  taken  away  and  abolished,  except  m  the  instance  of  corrup- 
tion of  inheritable  blood  on  the  attainder  of  treason  and  fdony,  by  the  act 
12  Car.  II.  c  24,— <'  Whereas,  frc.     1.  That  the  courts  of  wards  and 
liberies,  and  all  wardships,  liveries,  primer  seisins,  and  ousterlemains,  va- 
lues and  forfeitures  of  marriage  by  reason  of  any  tenure  of  the  king's 
majesty,  or  of  any  other  by  knights-serrice,  and  all  mean  rates,  and  all 
other  gifts,  grants,  charges  incident  or  arising  for,  or  by  reason  of,  ward- 
^ips,  &C,,  be  taken  away  and  discharged.     And  that  all  fines  fo^  aliena- 
tioitt,  seizures,  and  pardons  for  alienations,  tenure  by  homage,  and  all 
barges  incident  or  arising  for  or  by  reason  of  wardship,  livery,  primer 
8«iin,  or  ousteriemain,  or  tenure  by  knights-service,  escuage,  &&,  and  all 
other  charges  incident  thereto,  be  likewise  taken  away  and  discharged. 
And  that  all  tenures  by  knights-service  of  the  king,  or  of  any  other  per- 
son, and  by  knights-serrice  in  capUe^  and  by  soccage  in  capite  of  the  king, 
sod  the  fruits  and  consequents  thereof,  be  taken  away  and  discharged. 
And  all  tenures  of  any  honours,  manors,  lands,  tenements,  or  heredita- 
meots,  or  any  estate  of  any  inheritance  at  the  common  law,  held  either  of 
the  king,  or  of  any  other  person,  or  bodies  politic  or  corporate,  are 
berebj  eoacted  to  be  turned  into  free  and  common  soccage.     8.  And  that 
^e  «une  shall  for  ever  hereafter  stand  and  be  discharged  of  all  tenure  by  ho- 
mage, escuage,  voyages  royal,  and  charges  for  the  same,  wardships  incident 
to  tenure  by  knights-service,  and  values  and  forfeitures  of  marriage,  and 
^  other  charges  incident  to  tenure  by  knights-service,  &c.,  and  that  all 
conTeyances  and  devises  of  any  manors,  lands,  tenements,  and  heredita> 
oi^tfl,  shall  be  expounded  to  be  of  such  effect  as  if  the  same  manors,  lands, 
tenements,  and  hereditaments  had  been  then  held  and  continued  to  be 
hoMen  m  free  and  common  soccage  only.     1 1.  Provided  that  neither  this 
^  nor  any  thing  therein  contained,  shall  infringe  or  hurt  any  title  of  ho- 
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nour,  feudal  or  other,  by  whicb  any  penoD  hath  or  may  hare  right  to  sit 
in  the  lorde'  home  of  parliament,  as  to  his  or  their  title  of  honour  or  sit- 
ting  in  parliament,  and  the  privilege  belonging  to  them  as  peers.  12.  Hii 
majesty  is  therefore  graciously  pleased  that  it  may  be  enacted,  that 
from  henceforth  no  sum  or  sums  of  money  or  other  thing  shall  be  taken, 
raised,  taxed,  rated,  imposed,  paid,  or  levied  for,  or  in  regard  of  any  pro- 
▼ision,  carriages,  or  purveyance  for  his  majesty,. his  heirs,  or  succesBon. 
li.  No  pre-emption  shall  be  allowed  or  claimed  in  behalf  of  hb  majesty, 
or  any  of  his  heirs  or  successors,  or  of  any  of  the  queens  of  England,  or  of 
any  of  the  children  of  the  royal  family  for  the  time  being,  in  market  or 
out  of  market ;  but  that  it  be  for  ever  hereafter  free  to  all  and  aoy  of  his 
majesty's  subjects  to  sell,  dispose,  or  employ  his  said  goods  to  aoj  other 
person  or  persons  as  himself  listeth,  any  pretence  of  making  provision  or 
purveyance  of  victual,  carriages,  or  other  things  for  their  majesties,  &x., 
or  any  pretence  of  pre-emption  in  their  or  any  of  their  behalls  notwith- 
standing." 

Gharies  II.  not  only  restored  the  English  church  and  monarchy,  bat,  by 
a  concurrence  of  happy  circumstances,  English  liberty  was  completely  es- 
tablished upon  a  firm  basis  for  the  first  time  smce  its  total  aboUUcm  by 
William  the  Conqueror.  For  not  only  all  these  slavish  tenures,  with  all  their 
oppressive  appendages,  the  badge  of  foreign  dominion,  were  removed  from 
encumbering  the  estates  of  the  subject :  but  he  also  conferred  an  addition- 
al security  to  the  person  of  the  subject  from  imprisonment,  by  that  great 
bulwark  of  the  constitution,  the  habeas  corpus  act  These  two  statutes, 
with  respect  of  properties  and  persons,  form  a  second  magna  charta^  mm 
beneficial  and  effectual  than  that  of  Runnimede-  King  John's  unwilling- 
ly conceded  act,  merely  pruned  some  of  the  luxuriances  of  the  feudal  sys- 
tem ;  but  king  Charles's  willingly  bestowed  chartor,  extirpated  all  the  davery 
and  bondage  of  the  Norman  conqueror :  the  former  only  relieved  the 
nobility,  and  was  of  no  service  to  the  great  mass  of  the  people ;  bot  the 
latter  made  the  people  essentially  free  and  independent,  and  they  are  in- 
debted for  this,  to  the  patriotic  act  of  a  native  prince,  of  a  family  that  H 
has  been  too  much  the  custom  to  revila  Magna  Charta  only  declared  in 
general  terms,  that  no  man  shall  be  imprisoned  contrary  to  law  ;  but  the 
habeas  corpus  act,  points  out  the  effectual  means^  as  well  to  release  hioi- 
sdf,  as  to  punish  all  those  who  shall  thus  unconstitutionally  misuse  him- 

To  these  may  be  added  the  statutes*  for  holding  triennial  pariiameots; 
the  test  and  corporation  acts,  which  secured  both  civil  and  rdigious  liberty ; 
the  abolition  of  the  writ,  de  hatretico  comburendo  ;  f  the  statutes  of  frauds 
and  peijuries-^a  great  and  necessary  security  to  private  property ;  the 
statute  for  the  distribution  of  the  estates  of  intestates,  and  that  of  amend- 

*  16  Oir.  II.,  c  1.  f  29  Car.  II.,  ia.-4»  Ur.  II.,  a 
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ments  waA  jeofails^  which  cut  off  iho§e  superfluous  niceties  which  had  so 
long  disgraced  the  courts  of  law,  together  with  many  other  wholesome  acts 
that  were  passed  in  this  reign^  for  the  benefit  of  naTigation,  and  the  im- 
proTement  of  foreign  commerce  ;*  and,  when  we  likewise  consider  the  free- 
dom from  taxes  and  armies  which  the  subject  then  enjoyed,  the  whole  will  be 
sufficient  to  demonstrate  this  truth,  '^  that  the  constitution  of  England  had 
arrired  to  its  full  vigour,  and  the  true  balance  between  liberty  and  prero- 
gatire,  was  happily  established  by  law,  in  the  reign  of  king  Charles  II." 
And  what,  says  Blackstone,  seems  incontestible,  is  this,  that  by  the  law, 
after  the  habeas  corpus  act  was  passed  in  the  year  1 679,  and  that  for  licensing 
the  pren  had  expired,  the  people  had  as  large  a  share  of  real  liberty,  as  is 
consistent  with  a  state  of  society  ;  and  sufficient  power  residing  in  their 
own  hands,  to  assert  and  preserye  that  liberty,  if  inraded  by  the  royal  pre- 
rogatire;  For  which  it  is  only  necessary  to  appeal  to  the  memorable  ca- 
tastrophe of  the  following  reign ;  for  when  king  Charles's  deluded  bro- 
ther attempted  to  enslave  the  nation,  by  introducing  popery  and  arlMtrary 
power,  he  found  it  impossible.  James  attempted  to  supersede  the  laws  by 
his  loyal  proclamation,  which  he  commanded  his  bishops  to  require  their 
deigy  to  read  from  their  pulpits.  Against  which,  seyeo  bishops  peti- 
tioDed  the  king,  as  being  unconstitutional  and  illegal,  whereupon  he  committ- 
ed them  to  the  Tower,  and  they  were  afterwards  tried  on  a  charge  of  se- 
ction :  they  were  honourably  acquitted,  and  to  them  is  the  nation  indebted 
for  the  preservation  of  our  liberties.  Several  other  arbitrary  acts,  with  the 
arowed  intention  of  restoring  the  pope's  supremacy,  precipitated  the  Re- 
volution ;  and  the  kingdom  being  invaded  by  a  foreign  force,  under  his  son- 
in-hw  the  prince  of  Orange,  James  abdicated  the  throne  of  his  ancestors, 
and  in  a  convention  of  the  three  estates  of  the  realm,  it  was  declared  to  be 

VACANT. 

TI.  From  the  Revolution  in  1688,  to  the  present  time.  In 
which  period  many  important  laws  have  been  both  enacted  and  repealed  :  as 
the  Bin  of  Rights,  already  given ;  the  Toleration  Act,  which  will  be  more 
particularly  notwed  under  the  article  on  the  Dissenters  ;  the  Act  of  Settle- 
ment, with  its  conditions;  and  the  following  Act  of  Union  between  the  king- 
doms of  England  and  Scotland. 

*22«i83Car.  Il^cap.  la 
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ARTICLES  OF  UNION  BETWEEN  THE  KINGDOMS  OF 
ENGLAND  AND  SCOTLAND, 

Battled  at  London  on  the  2Sm(  JantMtry,  m  the  year  1707. 

Most  Gracious  Sovksuon, — Whereas,  articles  of  Union  were  agreed  on,  the  22nd  day 
of  January,  in  the  fifth  year  of  your  majesty's  reign,  by  the  oommisBfoners  nominated  on 
behalf  of  the  idngdom  of  England  under  your  majesty's  great  seal  of  England,  bearing  date 
at  Westminster,  the  10th  of  April,  then  last  past,  in  pursuance  of  an  act  of  parliament 
made  in  England  in  the  third  year  of  your  majesty's  reign,  and  the  oomiiuaBianers  nomiuat- 
ed  on  behalf  of  the  kingdom  of  Scothmd,  under  your  majesty's  great  seal  of  Scotland,  bearing 
date  the  87th  day  of  February,  in  the  fourth  year  of  your  majesty's  reign,  in  pursuance  of 
the  4th  act  of  the  Sd  session  of  the  present  parliament  of  Scotland,  to  treat  of,  and  oonceming 
an  union  of  the  said  kingdoms :  and  whereas,  an  act  hath  passed  in  the  pariiament  of  Scotland, 
at  Edinburgh,  the  16th  day  of  January,  in  the  fifth  year  of  your  majest}*^  reign;  where- 
in it  is  mentioned,  that  the  estates  of  parliament  considering  the  said  articles  of  union  of  tlte 
two  kingdoms,  had  agreed  to,  and  approred  of,  the  said  artides  of  union,  with  some  additions 
and  explanations ;  and  that  your  majesty,  with  the  advice  and  consent  of  the  estates  of  parlia- 
ment, for  establishing  the  protestant  religion,  and  presbytcrian  church  goTemment  within 
the  kingdom  of  Scotland,  had  passed  in  the  same  session  of  parliament,  an  act  intituled  "  An 
act  for  the  securing  of  the  protestant  religion  and  presbyterian  church  gOTemment,"  which 
by  the  tenor  thereof  was^appointed  to  be  inserted  in  any  act  ratifying  the  treaty,  and  ex- 
pressly declared  to  be  a  fundamental  and  essential  condition  of  the  said  treaty  of  Union,  in  all 
time  coming ;  the  tenor  of  which  articles,  as  ratified  and  approved  of,  with  additions  and  ex- 
planations by  the  said  act  of  parliament  of  Scotland,  follows  >^ 

Article  I.  That  the  two  kingdoms  of  England  and  Scotland  shall,  upon  the  first  daj  of 
May,  which  shall  be  in  the  year  1707,  and  for  erer  after,  be  united  into  one  kingdom,  by  the 
name  of  Great  Britain,  and  that  the  ensigns  armorial  of  the  said  united  kin^om,  be  such 
as  her  majesty  shall  appoint,  and  the  crosses  of  St  Georige  and  St  Andrew  be  conjoined  in 
such  manner  as  her  majesty  shall  think  fit ;  and  used  in  all  flags,  banners,  standards,  and 
ensigns,  both  at  sea  and  land. 

II.  That  the  succession  of  the  monarchy  to  the  united  kingdom  of  Great  Britain,  and 
of  the  dominions  thereunto  belonging,  after  her  most  sacred  majesty,  and  in  default  fA  iaue 
of  her  majesty,  be,  remain,  and  continue  to  the  most  excellent  princess  Sophia,  dedress 
and  duchesB-dowager  of  Hanover,  and  the  heirs  of  her  body  being  protestants^  upon  whom 
the  crown  of  England  is  settled  by  an  act  of  parliament,  made  in  England  in  the  12th  year 
of  the  reign  of  his  late  majesty  king  William  III.,  entituled  "  An  act  for  the  further  limi- 
tation of  the  Crown,  and  better  securing  the  rights  and  liberties  of  the  subject :"  and  that  all 
papists,  and  persons  marrying  papists,  shall  be  exduded  from,  and  for  ever  incapable  to  in- 
herit, possess,  or  enjoy  the  imperial  crown  of  Great  Britain,  and  the  dominions  thereunto  be- 
longing, or  any  part  thereof;  and  in  every  such  case  the  crown  and  government,  shall  from 
time  to  time  descend  to,  and  be  enjoyed  by,  such  persons,  being  protestants^  as  should  hare  in- 
herited and  enjoyed  in  case  such  papist,  or  person  marrying  a  papist,  was  naturally  dead,  ac- 
cording to  the  provision  for  the  descent  of  the  crown  of  England,  made  by  another  act  of  par- 
liament in  England,  in  the  first  year  of  the  reign  of  their  late  n^jesties,  king  William  and 
queen  Mary,  intituled  **  An  Act  deckiring  the  rights  and  liberties  of  the  subject,  and  settliji^ 
the  succession  of  the  crown." 

III.  That  the  united  kingdom  of  Great  Britain,  be  represented  by  one  and  the  same 
parliament,  to  be  stiled  the  parb'ament  of  Great  Britain. 

lY .  Provides  for  the  full  freedom  and  intercourse  of  trade  and  navigation,  with  a  com- 
munication of  all  other  rights,  privileges,  and  advantages  which  do  or  may  bebng  to  the  sub- 
jects of  either  kingdom ;  except  where  it  is  otherwise  expressly  agreed  in  these  articled 

y .  That  all  sliips  or  vessels  belonging  to  her  majesty's  subjects  of  Scothmd,  at  the  time  of 
ratifying  the  treaty  of  union  of  the  two  kingdoms  in  the  parliament  of  Scotland,  be  deemed 
and  pass  as  ships  of  the  build  of  Great  Britain. 
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Vf.  That  an  parte  of  the  united  kiogdoin  for  ever,  from  and  after  the  union,  shall  have 
theameaDowancea,  enoouragements,  and  drawbacks*  and  be  under  the  same  prohibitions, 
itttridioM^  and  regulations  of  trade*  and  liable  to  the  same  customs^  and  duties  on  importand 
export;  eieepting  the  private  rights  of  indiTiduals  in  particular  cases  of  either  Icingdom. 
Scottish  CBltle  carried  into  England,  shall  not  be  liable  to  any  other  duties,  either  on  public  or 
priiate  aeeount,  than  those  duties  to  which  the  cattle  of  England  are,  or  shall  erer  be  liable 
vithin  the  aud  kingdom. 

VII.  That  aQ  parts  of  the  united  kingdom,  be  for  ever  liable  to  the  mme  ezdses  upon  all 
aciseable  liquors,  excepting  only  in  the  article  of  beer  or  ale. 

VI II.  That  flrom  and  after  the  umon,  all  foreign  salt  which  shall  be  imported  into  Soot- 
jaod,  afaall  be  cliarged  at  the  importation  there,  with  the  mme  duties  as  the  like  salt  is  now 
(krged  with  being  imported  Into  England,  and  to  be  levied  and  secured  in  the  same  man* 
ner.  But  Srothnd  shall,  for  the  space  of  seven  years  firom  the  said  union,  be  exempted  from 
j)a)iii;  in  Soottand,  for  mlt  made  there,  the  duty  or  excise  for  salt  now  made  in  England. 

IX.  That  whensoever  the  sum  of  £1,997,763  :  8  :  41  shall  be  enacted  by  the  parUament 
cf  Great  Britain,  to  be  raised  in  that  part  of  the  united  kingdom  now  called  England,  on 
bnd  and  other  things  usually  changed  in  acts  of  parliament  there,  for  granting  an  aid  to  the 
down  by  a  land  tax,  that  part  of  the  united  kingdom  now  called  Soothmd,  shall  be  charged 
bj  the  mmt  act,  with  a  ftirther  sum  of  £48,000^  free  of  all  chai^ges,  as  the  quota  for 
Sosthnd  to  such  tax ;  and  so  proportionally  for  any  greater  or  lesser  sum. 

X.  That  Scotland  shall  not  be  charged  with  the  then  existing  duties  on  stamped  paper, 
Teilom,  and  parchment 

XI.  That  Scotland  ahall  not  be  charged  with  the  then  existing  duties  on  windows  and 
ligbti 

XII.  That  Scotland  shall  not  be  chai^ged  with  the  duties  then  charged  in  En^and  on  coals, 
ndm,  and  dnden. 

XIII.  That  Scotland  shall  not  be  charged  with  the  duties  then  chained  in  England  on 
nab. 

XIY.  Prorides,  that  there  shall  be  no  farther  exemption  insisted  upon  for  any  port  of  the 
muted  ku^m,  but  that  the  consideration  of  any  exemptions  shall  be  left  to  the  determina- 
ooD  of  the  parliament  of  Great  Britain. 

XV.  Provides  equivalents  for  any  losses  which  private  persons  may  sustain  by  reducing 
ibe  coin  of  Scotland  to  the  stsndard  value  of  the  coin  of  England  -.  for  the  capital  stock  of  the 
African  and  India  company  of  Scotland.  That  all  public  debts  of  the  kingdom  of  Scotland, 
u  ihaU  be  adjusted  by  this  present  pariiament,  shall  be  paid.  And  that  £S000  per  annum, 
for  the  ^see  of  seven  yean^  shall  be  applied  towards  enoounging  and  promoting  the  manu- 
factnre  of  coarse  wool  within  those  shires  that  produce  the  wool  t  and  afterwards  the  same 
ibl)  be  wholly  applied  towards  the  encouraging  and  promoting  the  fisheries,  and  such  other 
mana&ctures  and  improvements  in  Sootiand  as  may  most  conduce  to  the  general  good  of 
tJie  united  kingdom. 

XVI.  That  from  and  after  the  union,  the  coin  shall  be  of  the  same  standard  value, 
tknoghout  the  united  kingdom,  as  now  in  England,  and  a  mint  shall  be  continued  in  Scot- 
laod  under  the  same  rules  as  the  mint  in  Engbind. 

XVII.  That  the  same  weights  and  measures  shall  be  used  throughout  the  united  king- 
<^  aa  are  now  estaUished  in  England ;  and  standard  weights  and  measures  shall  be  kept  by 
t&Me  boroughs  in  Scotland,  to  whom  the  keeping  standards  of  weights  and  messures  now  in 
■»  there,  does  of  special  right  bekmg. 

XVIII.  That  the  laws  concerning  the  regulation  of  trade,  customs,  and  such  excises  to 
vUcfaSoQtkmd  is  by  virtue  of  this  treaty  to  be  liable,  be  the  same  in  Scothmd,  from  and  after 
tie  unkn,  as  in  England. 

XIX.  Thst  the  court  of  session  or  adlege  of  justice,  do  after  the  union,  remain  in  all 
tiiae  coming  within  Scotland,  as  it  is  now  constituted  by  the  laws  of  that  kingdom,  and  with 
tliemmeauthorityand  priTilegesas before  the  uni<m',  sul|fect,neverthelea9,tosuch  regulations, 
fcr  the  better  administration  of  juatice,  as  shall  be  nuule  by  the  pariiament  of  Great  Britain ; 
^nd  that  hereafter  none  shall  be  named  by  her  majesty  to  be  ordinary  lords  of  sesdon,  but 
<«b  «bo  have  senred  in  the  ooUege  of  jostioe^  as  advooates,  or  principal  derks  of  sesrion,  for 
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the  ipaoe  of  five  yean ;  or  m  wiiteii  to  the  lignet  for  Uie  space  of  ten  yean.  AU  admi  rally 
juriidictioni  be  under  the  Imd  high  admin),  or  oDBamisionen  for  the  adminlty  of  Grtat 
Britain,  fior  the  time  being;  and  the  court  of  admiralty  now  eetabliahed  in  Scotland  be  oou- 
tinaed.  And  all  other  courts  now  in  being  within  the  Idngdom  of  Scotland  do  remain,  but 
•abject  to  alterationg  by  the  parliament  of  Great  Britain ;  and  that  all  inferior  courts  within 
the  said  Umiti  do  remain  wbordinate  as  they  now  are,  to  the  supreme  courts  of  justice  with- 
in the  mme,  in  all  time  coming;  and  that  no  causes  in  Scotland  be  cognisable  by  the  coorts 
of  chancery,  ^eenn  bench,  common  pleas,  or  any  other  court  in  Westminster  hall;  and 
that  the  said  courts,  or  any  other  of  the  like  nature,  after  the  luiion,  shall  have  no  power  te 
cognosce,  review,  or  alter  the  ssntences  of  the  judicatures  within  ScoUand,  or  tAofp  theexeco- 
tion  of  the  same ;  and  that  there  be  a  court  of  esdiequer  in  Scotland,  for  deciding  qnestiam 
concerning  the  revenues  of  customs  and  eidses  there^  having  the  same  power  as  the  oooit  d 
exchequer  in  England ;  and  that  after  the  union,  the  queen's  majesty,  and  her  ro}^  tua» 
sons,  may  continue  a  privy  ooundl  in  Scotland,  £ar  preserving  of  public  peace  and  order,  uoiil 
the  parliament  of  Great  Britain  shall  think  fit  to  alter  it 

XX.  That  all  heritable  oi&ces,  superioritiei>  heritable  jurisdictiaoe,  offices  fbr  life,  and  jar. 
isdictions  lior  life^-  be  ressrved  to  the  ownen  thereof  as  rights  of  property. 

XXI.  That  the  rights  and  privileges  of  royal  bar|^  in  Scotland,  as  they  now  are,  do  re- 
main entire  after  the  union. 

XXII.  That  by  virtue  of  this  treaty,  of  the  peen  of  Scotland  at  the  time  of  the  unian, 
sixteen  shall  be  the  number  to  sit  and  vote  in  the  house  of  tords,  and  fbrty-five  the  number 
of  the  representatives  of  Scotland  in  the  house  of  commons  of  the  pariiamwit  of  Grest  Bri- 
tain. 

XXIII.  That  the  sixteen  peen  of  Scotland  shall  have  all  the  privileges  of  paiiiament 
which  the  peen  of  England  now  have^  and  partkulariy  the  right  of  sitdxig  upon  the  trial  oT 
peen;  and  that  all  peenof  Scothuid  and  their  suooenon  to  their  hononn  and  dignitiesi  shall 
after  the  union  be  peen  of  Great  Britain,  and  have  rank  and  precedency  next  and  imme- 
diately after  the  peen  of  the  like  orden  and  d^rees  in  England,  at  the  time  of  the  union,  and 
before  all  peen  of  Great  Britain  of  the  like  orden  and  degrees  who  may  be  created  after  tho 


XXI  v.  That  there  be  one  great  seal  for  the  united  kingdom  of  Great  Britain,  which 
shall  be  difihrent  ftrom  the  great  seal  now  used  In  either  kingdom:  and  the  said  sesl,  and  all 
of  them,  and  the  keepen  of  them,  shall  be  sul^ect  to  such  regulations  as  the  parliament  of 
Great  Britain  shall  hereafter  make.  And  that  the  crown,  sceptre,  and  sword  of  state,  the  re- 
cords of  pariiament,  and  all  other  records,  rolls,  and  registen  whatsoever,  both  puhUe  and 
private,  general  and  particular,  and  warrsnta  thereof,  continue  to  be  kept  as  they  are 
withfai  that  part  of  the  united  kingdom  called  Scotland:  and  that  they  shall  remain  in  aQ 
time  coming. 

XXV.  That  all  kws  and  statutes  in  either  kingdom,  so  fiw  as  they  are  cositrBiy  to,  or  in- 
consistent with  the  terms  of  these  artidei  or  any  of  them,  shall  cease  and  become  void.  That 
the  commissionen  for  the  treaty  of  union  shall  not  treat  of  or  concerning  any  altention  of 
the  worship,  discipline,  and  government  of  the  church  of  the  kingdom  of  Scotland,  as  now  by 
law  established  :  and  it  being  reasonable  and  necesmry  that  the  true  protestant  religion,  at 
presently  professed  within  this  kingdom,  with  the  worriiip,  discipline,  and  govemneot  of 
this  church  (of  Scotknd),  shoidd  be  effectually  and  unaltersUy  secured:  thenfore,  her 
majesty,  with  the  advice  and  consent  of  the  ssid  estates  of  parliament,  doth  hereby  confirm 
and  establish  the  said  true  protestant  religion,  and  the  worship,  discipline,  and  gDvenunent 
of  the  church  of  Scotland,  to  continue  without  any  altentiosi,  to  the  people  of  thuhnd  hi  aU 
succeeding  generations ;  and  her  mi^esty  expreedy  provides  and  dechres,  that  the  true  pro- 
testant religion  contained  in  the  Confession  of  Faith,  with  the  fonn  and  purity  of  wonhip  at 
present  in  use  within  that  church  by  kirk  sesaions,  presbyteries^  provincial  synods,  and  genenl 
asMmbUes,  all  established  by  slat.  W.  and  M.  6,  and  that  the  said  prssbyterian  gofenunent 
shall  be  the  only  government  of  the  church  within  the  kingdom  of  Scothmd.  And  her 
nu^esty  statutes  and  ordains^  that  in  all  time  conOng,  no  profeason,  &c  or  othenbesring  of- 
fice in  any  univenity,  college,  or  school,  be  capable  to  be  admitted,  or  aflowed  to  amtinut 
in  tha  exercise  of  their  eaid  functions,  but  such  aa  shall  own  and  wknowledge  thedfil  g»- 
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ffranient  In  manner  prescribed  by  the  ads  of  parliament :  as,  tJOo,  that  before  or  at  their 
aJmasionfl,  they  do,  and  ahall  acknowledge,  and  profeai,  and  shall  lubscribe  to,  the  foresaid 
Coifeasion  of  Faith,  as  the  confession  of  their  faith,  and  that  they  will  practise  and  conforitt 
tkmselTeB  to  the  worship  prtsently  in  use  in  this  church,  and  submit  themselves  to  the  dis- 
dpline  and  government  thereof;  and  never  endeavour,  directly  or  indirectly,  the  prejiidioe 
ar  nibvenidn  of  the  same ;  and  that  before  the  respective  presbyteries  of  their  bounds,  by 
vklaoever  gift,  preeentation,  or  provision  they  may  be  thereto  provided.  And  her  ma- 
y^j  expressly  declares  and  statutes,  that  none  of  the  subjects  of  the  kingdom  of  Scotland 
Aall  be  Uabie  to,  but  all  and  every  one  of  them  for  ever  fi-ee  of  any  oath,  test,  or  wbscription 
within  this  kingdom,  contrary  to,  or  inoonaistent  with  the  aforesaid  true  protettsat  religion 
nd  presbyterian  church  government,  worahip,  and  discipline,  as  above  established  \  and  that 
tbtsune,  within  the  bounds  of  this  church  and  kingdom,  shall  never  be  imposed  or  required 
ef  them  in  any  sort.  And,  lastly,  that  after  the  decease  of  her  present  majesty,  the  sovereign 
MDceeding  to  her  la  the  royal  government  of  the  kingdom  of  Great  Britain,  shall  in  all  -time 
oKiUBg,  at  his,  or  her  accession  to  the  throne,  swear  and  subscribe,  that  they  shall  inviolably 
maiDtain  and  preserve  the  aforesaid  settlement  of  the  true  protestant  religion  with  the  go- 
rernment,  wordiip,  discipline,  rights,  and  privileges  of  this  church  (of  Scotland),  as  above  es- 
afaiished  by  the  laws  of  this  kingdom,  in  prosecution  of  the  daim  of  right. 
That  the  comnuaianers  shall  not  treat  o^  or  oonoeming  any  alteration  of  the  liturgy, 
rito,  ceremonies,  discipline,  or  government  of  the  church,  as  by  law  established  within  this 
realm  (of  England).  And  whereas,  it  is  reasonable  and  necessary,  that  the  true  protestant  re- 
ligion professed  and  established  by  bw  in  the  church  of  England,  and  the  doctrine,  wonhip, 
£«ipline^  and  government  thereof,  should  be  effectually  and  unaltenbly  secured ;  be  it  en- 
acted, &c.  that  the  act  13  Eliz.  entituled  <*  An  act  for  the  ministers  of  the  church  to  be  of  sound 
r>-d|ian-,"  and  also  the  act  13  Gar.  il.,  entituled  "  An  act  for  the  uniformity  of  the  pub- 
lie  pra>en,  and  administration  of  the  sBcrements  and  other  rites  and  ceremonies,  and  for  esta* 
Ufihiag  the  form  of  making,  ordaining,  and  oonsecnsting  bishops,  priests,  apd  deaeom,  in  the 
dntich  of  England:"  and  all  and  singular  other  acts  of  parliament  now  in  force,  for  the  es- 
tablishment  and  preservation  of  the  church  of  England,  and  the  doctrine,  worship,  discipline, 
and  S<>^emment  thereof  shall  remain  and  be  in  full  force  for  ever. 

And  be  it  further  enacted,  that  after  the  demise  of  her  majesty,  the  sovereign  next  sue- 
eeediog  to  her  majesty  in  the  royal  government  of  the  united  kingdom  of  Great  Britain,  and 
ao  for  erer  after,  any  king  or  queen  succeeding  and  coming  to  the  royal  government  of  the 
kutgdom  of  Great  Britain,  at  his  or  her  coronation,  shall,  in  the  presence  of  all  persons  who 
slall  be  attending,  assisting,  or  otherwise  then  and  there  present,  take  and  subscribe  an  oath, 
i>  maintain  and  preserve  invtolably  the  said  settlement  of  the  church  of  Enghind,  and  the 
(ioctrine,  wonhip,  discipline,  and  government  thereof,  as  by  law  established  within  the  king- 
dom of  England  and  Irehmd,  the  dominion  of  Wales,  and  town  of  Berwick-upon-Tweed, 
aod  the  territories  thereunto  bdonging. 
And  be  it  further  enacted,  that  the  act  of  pariiament  of  Scotland,  as  before  mentioned, 
^  estabtishing  the  protestant  reUgion  and  presbyterian  church  government  within  Iha^ 
^^dom,  entituled,  **  An  act  for  securing  the  protestant  religion  and  presbyterian  church 
gOTemment,'*  and  every  clause,  matter,  and  thing  in  the  Said  articles  and  act  contained,  shall 
be  for  ever  mtified,  approved,  and  confirmed. 

And  it  is  hereby  further  enacted  by  the  authority  aforesaid,  that  tlie  act  passed  in  this 
protnt  sesrfon  of  parUament,  entituled  *<  An  act  for  securing  the  church  of  l^hmd  as  by 
bv  estabUahed,*'  and  all  and  every  the  matters  and  things  therein  contained,  and  also  the 
act  of  the  pariiament  of  Scotland,  intituled  *•  An  act  for  securing  the  protestant  religion  and 
P^yteriaachuich  government,"  be,  and  shall  for  ever  be  held  and  adjudged  to  be,  and  ob- 
■errd  asfottdamental  and  essential  conditions  of  the  said  union ;  and  shall  in  all  time  com- 
ing be  taken  to  be,  and  are  hereby  declared  to  be,  essential  and  fundamental  parts  of  the  said 
uticUs  and  union:  and  the  said  articles  of  union  so  as  aforesaid,  ratified,  approved,  and  oon- 
fnned  by  act  of  parliament  of  Scothmd,  and  by  this  present  act,  and  the  aid  ai-t  passed  in 
^  present  leasion  of  parliament,  intituled  «  An  act  for  securing  the  church  of  England  as 
''y  ^westabfisbed,"  and  also  the  said  act  passed  in  the  parliament  of  Scotland,  entituled  *'  An 
^^t  Neoring  the  protestant  religion  and  presbyterian  church  government,"  are  hereby 
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enttcted  and  ordaiiMd  to  bt,  and  eontlnua  fn  all  timea  waiag,  tha  eomplata  and  cadia  i 
of  tha  two  IdBgdoma  of  Ei^laod  and  Scotland. 


Seyeral  of  theie  acts  have  more  clearly  and  emphatically  asserted  our 
UbertieB ;  have  regulated  the  suooeasion  of  the  crown  hy  parliament,  as  the 
exigences  of  religious  and  civil  freedom  have  required  ;  have  pronoaneed 
the  king's  dispensing  powers  to  he  illegal ;  have  indulged  tender  consdeocei 
with  every  religious  liberty,  consistent  with  the  safety  of  the  state ;  have 
estaUished  septennial  elections  of  members  to  serve  in  parliament ;  have 
excluded  certain  officers  from  the  house  of  commons  ;  have  restrained  the 
king's  pardon  from  obstructing  the  parliamentary  impeachments  of  oonropt 
ministers  ;  have  imparted  to  all  the  lords,  the  right  of  trying  their  feOow 
peers  ;  have  regulated  trials  for  high  treason  ;  have  afforded  our  posteri- 
ty a  hope  that  corruption  of  blood  may  one  day  be  abolished  and  forgot- 
ten ;  have,  by  the  king's  desire,  set  bounds  to  the  civil  list,  and 
placed  the  administration  of  that  revenue  in  hands  that  are  accountable  to 
parliament ;  and  have,  by  the  like  desire,  made  the  judges  completely  in- 
dependent of  the  king,  his  ministers,  and  his  successors.  Yet  though  these 
provisions  have  nominally  and  in  appearance,  conceded  too  much  of  the 
prerogative,  and  reduced  the  strength  of  the  executive  power  to  a  much 
lower  ebb  than  in  any  of  the  preceding  periods  ;  if,  on  the  other  hand,  we 
throw  into  the  opposite  scale,  what  the  immoderate  reduction  of  the  an- 
cient prerogative  of  the  crown  has  rendered  necessary,  the  vast  acquisition 
of  force  arising  from  the  riot  act,  and  the  indispensable  expedience  of  a 
standing  army  ;  and  the  vast  acquisition  of  personal  attachment,  arisiog^ 
from  the  magnitude  of  the  national  debt ;  and  the  manner  of  levymg  those 
millions  which  are  annually  appropriated  to  pay  the  interest,  we  shall  find 
that  the  crown  has  gradually,  and  imperceptibly  gained  almost  as  much 
influence  as  it  has  apparently  lost  in  prerogative. 

It  is  impossible,  within  our  limits,  to  enter  into  minute  particulars,  and 
therefore  we  can  only  notice  alterations  of  moment  in  the  administration 
of  private  justice  during  this  period;  which  are,  the  solemn  recognition  of 
the  law  of  nations,  with  respect  to  the  rights  of  ambassadors :  for  the 
amendment  of  the  law,  the  cutting  off  by  statute  of  a  vast  number  of  ex- 
crescences, that  in  process  of  time  had  sprung  out  of  its  practical  part :  the 
prostitution  of  corporate  rights  by  the  improvement  in  writs  of  mandamus^ 
and  informations  in  the  nature  of  a  quo  warranto :  the  regulation  of  trials 
by  jury,  and  admitting  witnesses  for  prisoners  on  oath  :  the  further  re- 
stramts  upon  alienation  of  laws  in  mortmain  :  the  annihilation  of  the  ter- 
rible judgment  of  peine  jort  et  dure :  the  extension  of  benefit  of  dergj,  bj 
abolishing  the  pedantic  criterion  of  reading :  the  counterbalance  to  this 
mercy,  by  the  vast  increase  of  capital  punishment :  the  new  and  effectual 
methods  for  the  speedy  recovery  of  rents :  the  iropcovjements  that  have 
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been  made  m  ^eetmenta,  for  tlie  trying  of  titles :  the  introdnetioD  and  et- 
tablishment  of  paper  credit,  by  indorsements  upon  bills  and  notes,  which 
have  shown  the  legal  possibility  and  oonrenience  of  which  our  ancestors 
to  long  doubted,  of  assigning  a  ckoie  in  action  :  the  translation  of  all  legal 
proeeedings  into  the  English  language :  the  erection  of  courts  of  con« 
•cienee  for  reooTcring  small  debts,  and  the  reformation  of  country  courts : 
the  great  system  of  marine  jurisprudence  haye  been  laid,  by  deariy  develop- 
ing the  principles  on  which  policies  of  insurance  are  founded,  and  by  happi- 
ly applying  those  principles  to  particular  cases :  and  lastly,  the  liberality  of ' 
wntiment,  which  has  now  taken  possession  of  our  courts  of  common  law, 
and  induced  them  to  adopt,  whereyer  the  facts  can  be  cleariy  ascertained, 
the  same  principles  of  redress  as  haye  preyailed  in  the  courts  of  equity,  from 
(he  tune  that  krd  Nottingham  presided  there :  and  this,  not  only  where 
ipeciaDy  empowered  by  particular  statutes,  (as  in  the  case  of  bonds,  mort- 
fBges,  and  set  offs,)  but  by  extending  the  remedial  influence  of  the  equit- 
able writ  of  trespass  on  the  case,  according  to  its  primitiye  institution  by 
king  Edward  I.,  to  abnost  eyery  instance  of  injustice,  not  remedied  by  any 
other  process. 

In  the  reign  of  George  III.  the  seyere  laws  against  the  members  of  the 
church  of  Rome,  were  considerably  softened,  and  some  of  them  entirdy 
repealed,  and  the  full  toleration  of  religious  worship  to  eyery  deoomina* 
tioQ  of  Christians  was  secured :  the  total  abolition  of  the  daye  trade,  char- 
acterise that  prince's  reign,  as  the  era  of  practical  liberality  and  freedom.  In 
this  reign,  the  act  for  the  union  of  Great  Britain  and  Ireland  was  passed 
on  the  8d  July,  1800,  and  is  as  follows  : — 

I.  Tho  united  kingdom  thall  be  reprannted  by  one  parliament,  it}  led  **the  psiiiament 
of  tbe  united  kingdom  ef  Great  Britain  and  Irehnd,*'  fin>m  and  after  let  January,  1801;  and 
the  royal  style  and  titles  belonging  to  the  imperial  crown  of  auch  vnited  kingdom  and  Itado- 
pendende^  and  the  enrigns,  armorial  Hags  and  bannen  thereof,  ahall  be  such  as  hie  majesty, 
by  royal  prodamatifln,  onder  the  great  seal  of  the  united  kingdom,  shail  appoint. 

II.  The  sacoeBion  to  the  crown  of  the  united  kingdom,  and  the  dominions  thersunto  be- 
Ioogiii|[,  ihaU  oontinne,  as  setUed  by  the  existing  laws,  and  the  terms  of  union  between  Ei^- 
knd  Bid  Scotland. 

III.  The  said  united  kingdom  shall  be  reprewntod  in  one  and  the  aune  pariiament,  to 
be  ttyled  "  U&e  parliament  of  the  united  kingdom  of  Great  BriUdn  and  Ireland." 

IT.  Four  ferds  spiritual  of  Irdand,  by  rotation  of  swbIuus,  and  twenty-eight  k»ds  tempo- 
nl  of  Ireland,  elected  for  life  by  the  peen  of  Ireland,  shall  be  the  number  to  sit  and  vote  on  the 
fut  of  Ireland,  in  the  house  of  loids*,  and  one  hundred  commoners  shall  be  the  number  to  sit 
and  Tote  on  the  part  of  Ireland,  in  the  house  of  commons  of  the  united  kingdom.  *  The 
lordi  of  pariiament,  on  the  part  of  Ireland,  shall  have  the  same  privOeges  as  the  lords  on 
tbe  pen  of  Great  Britain :  and  the  loids  spiritual  of  Irehmd  shall  have  rank  next  alter  the 
lordiipiritual  of  the  same  rank  of  Great  Britain,  and  shall  enjoy  the  same  privileges  (ex- 
cept thoie  depen^ng  upon  sitting  in  the  house  of  lords) ;  and  the  temporal  peers  of  Ireland, 
at  the  time  of  the  onion,  shall  have  rank  next  after  the  peers  of  the  like  rank  in  Great  Bii- 
tan,  and  an  peerages  of  Ireknd,  and  of  the  united  kingdom,  created  after  the  union,  shall  have 
nnkeeooidiiig  to  creation:  and  all  the  peerages  of  Great  Britain  and  of  Ireland  shall,  in 

«  For  the  preeent  DUflsber  of  the  Memben,  see  the  Reform  Bill  for  Irelaod. 
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all  other  respects,  be  considered  as  peerages  of  the  united  kingdom :  and  the  peeis  of  Irehod 
shall  enjoy  all  priril^es,  except  those  depending  upon  sittii^  in  the  house  of  lords. 

V.  The  churches  of  England  and  Ireland,  as  now  by  law  established,  shall  be  united  into 
one  protestant  episropal  church,  called  the  united  church  of  Englartd  and  Ireland  and 
the  doctrine,  worship,  discipline,  and  government  of  which  united  church,  shall  renuun  in  fiitt 
force  for  erer,  and  be  as  now  by  hiw  established  \  for  the  church  of  En^and,  and  ils  oontiiiu. 
ance  shall  be  deemed  an  essential  and  fundamental  part  of  the  union ;  and  in  like  nunner, 
the  doctrine,  &c  of  the  church  of  Scotland,  shall  remain  as  now  by  hiw  and  by  the  sots  of 
union  established. 

V  I.  His  miyesty's  subjects  of  Great  Britain  and  Ireland,  shall,  tnm  the  1st  January,  1801, 
be  entitled  to  the  same  privileges,  and  be  on  the  same  footing,  as  to  encoui-agements  ud 
bounties  on  the  same  articles,  being  the  growth,  produce,  or  manu&cture  of  either  ooimtiy, 
and  generally  in  respect  of  trade  and  narigatlon  in  all  ports  and  phu»  in  the  united  kingdon 
and  its  dependencies ;  and  in  all  treaties  made  by  his  nu^esty  with  any  foreign  power,  his 
subjects  of  Ireland  shall  have  the  same  privileges,  and  be  on  the  same  footing  as  thon 
of  Great  Britain. 

After  1st  January,  I80I,  all  prohibitions  and  bounties  on  the  export  of  aitides^  the  pn>- 
duce  or  manufacture  of  either  country  to  the  other  shall  cease^  and  they  shall  henoefortii  be 
lio  exported  without  duties  or  bounties  on  export 

AH  iirtides,  the  produce  or  manufacture  of  either  country,  (with  enumerated  exce^ 
tlons,)  shall  from  thenceforth  be  imported  into  each  country,  from  the  other,  free  from  duty, 
other  than  countervailing  duties,  or  such  as  may  be  imposed  hereafter  by  parliament;  and 
for  twenty  years  from  the  union,  certain  enumerated  articles  shall  be  subject  on  import  to 
tlutitA 

Calicoes  and  muslins,  shall  on  import  from  either  country  to  the  other,  be  liable  to  pre. 
sent  duties  till  6th  January,  1808,  when  they  shall  be  decreased  in  equal  annual  proportions, 
till  they  stand  at.lOper  cent,  from  5th  January,  1816,  to 6th  January,  1821;  and  cotton  }mni 
niid  twist  shall,  on  like  import,  be  subject  to  present  duties  till  January,  1806,  after  whk:b, 
the  latter  shall  be  annually,  in  like  manner,  reduced,  so  that  all  duties  may  cease  from  Janu- 
ary, 1816. 

Articles,  the  growth,  &c.  of  either  oountr}-,  which  are  subject  to  internal  duty,  or  to  duty 
on  the  materials  of  which  they  are  composed,  may  be  made  subject,  on  import  from  each 
country  to  the  other,  to  a  reasonable  countervailing  duty,  in  respect  of  the  above  mentioned 
duty ;  and  on  export,  a  drawback  shall  be  given  equal  in  amount  to  the  countervailing  duty 
whfch  was  paid  on  importation :  and  in  like  manner,  the  united  parliament  may  impose  any 
new  or  additional  countervailing  duties,  or  take  offer  diminish  the  existing  ones,  as  nuiy  ap- 
pear on  the  like  principle,  just,  in  respect  of  any  additional  internal  duty,  or  of  any 
abatement  of  duty ;  and,  when  any  such  new  duty  is  imposed  on  the  above  import,  a  draw 
bacJc,  equal  to  it  in  amount,  shall  be  given  in  like  nuuiner,  on  the  export  of  every  such  ar- 
ticle, from  one  country  to  the  other. 

All  articles,  the  growth,  &c.  of  either  countr}',  when  exported  through  the  other,  shall 
in  all  cases  be  exported  subject  to  the  same  charges,  as  if  exported  directly  from  the  ooan- 
try  of  which  they  were  the  growth. 

All  duty  on  import  of  foreign  or  colonial  goods  into  either  country  shall,  on  export  to  the 
other,  either  be  drawn  back  on  the  amount  (it  any  is  retained)  placed  to  the  credit  of  the 
country  to  which  they  shall  be  exported,  so  long  as  the  expenditure  of  the  united  kingdom  Is 
defhij'ed  by  proportionable  contributions;  but  all  existing  duties,  bounties,  or  prohibitions  on 
com,  meal,  malt,  flour,  or  biscuit,  teay  be  regulated,  varied,  or  repealed,  as  parliament  shall 
deem  expedient  * 

VII.  The  interest  of  the  sinking  fund,  for  the  reduction  of  the  debt  of  either  kingduro, 
shall  continue  to  be  defrayed  separately.  For  the  space  of  twenty  years  after  the  union 
shall  take  phice,  the  contribution  of  Great  Britain  and  Ireland,  respectively,  towards  tiie  ii- 
penditure  of  the  united  kingdom,  in  each  year,  shall  be  defra}ed  in  the  proportion  of  Afteen 
pfutB  for  Great  Britain,  and  two  parts  for  Irehmd  :  at  the  expiration  of  twenty  yean^  ths 

•39  &  40  Geo.  111.,  c.  07 
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foiara  apmlitiire  aball  be  defrayed  lii  nicik  proportions  at  the  pariiameni  of  Great  Britain 
ihali  deem  Just  and  equitable. 

VIII.  An  laws  in  force  at  the  union,  and  all  courts  of  jurisdiction,Nvithin  the  respective 
kiogdomsi  ahali  remain  subject  to  such  alterations  as  may  appear  proper  to  the  united  par- 
liamenL  Ail  appeals  shall  be  finally  decided  by  the  peers  of  the  united  kingdom.  There 
shall  remain  in  Ireland  an  instance  court  of  admiralty,  and  appeals  therefrom  shall  be  to  the 
delegstes  in  chancery  there :  all  bws  contrary  to  the  proTisions  enacted  for  carrying  these 
iitides  into  effect,  are  repealed. 

The  great  seal  of  Ireland  may,  if  his  majesty  think  fit,  be  used  in  like  manner  after 
2ibefrre  the  uniciiy  except  when  it  is  otherwise  provided  by  the  above  artides,  within  Ire- 
knd;  and  his  mj^esty  may,  so  long  as  he  sees  fit,  continue  the  privy  council  of  Ireland  for 
ll:al  pen  of  the  united  kingdom. 

Since  the  paasing  of  this  act,  aocordingly,  Ireland  has  stood  in  predsdy 
the  same  situation  as  Scotland,  forming  an  integral  pari  of  the  dominions 
of  the  crown,  and  is  represented  in  the  parliament  of  the  united  kingdom : 
all  acts,  therefore,  which  have  been  passed  since  the  40  George  III.  of  the 
Imb  parliament,  which  are  of  a  general  nature,  or  on  subjects  which  ap- 
ply equally  to  the  whole  of  the  kingdom,  are  held,  in  practice,  to  extend 
to,  and  indude  Ireland,  in  cases  even  where  Ireland  is  not  expressly  named, 
if  the  provisMna  are  such  as  can  be  carried  into  execution  in  Ireland..  But 
in  eases  where  the  subject  does  not  apply  to  Ireland,  or  where  an  express 
neeptioQ  is  made  in  the  act  that  it  shall  not  extend  to  Ireland^  or  where, 
by  the  context  of  the  act,  and  the  limitation  of  the  mode  of  recovering  pe- 
nalties, &c.,  to  the  courts  of  Great  Britain  or  England  only,  it  appears  that 
Irvhmd  was  not  in  the  contemplation  of  the  legislature,  such  acts  cannot, 
vith  propriety,  be  held  to  extend  to  Ireland ;  and  these  observations  seen 
to  apply,  m  an  equal  degree,  to  Scotland.  In  fact,  it  is  to  be  lamented, 
that  sufficient  care  is  not  always  taken  in  the  acts  which  are  introduced 
ioto  parliament,  originally  with  a  view  to  England  only,  either  to  extend 
their  operation  explicitly  to  Scotland  or  Ireland,  where  it  may  be  expedient 
» to  do ;  or,  on  the  other  halhd,  to  except  Scotland  and  Ireland  where  tie 
^ral  words  of  the  act  might  be  understood  to  extend  to  those  parts  of 
tk  QDited  kingdom,  although  no  such  intention  was  really  entertained  by 
theframeroftheact. 

The  political  frenzy  of  the  period  induced  the  king*s  government  to  pass 
*>  hiU  through  both  houses  of  parliament,  in  order  and  for  the  immediate 
purpose  of  excluding  Home  Tooke  from  the  house  of  commons,  and  pro- 
spectively, all  persons  in  holy  orders  j  by  which  measure  the  clergy  of  the 
tiiree  established  churches  have  no  member  to  advocate  their  peculiar  in- 
tensti  in  the  lower  house.  The  members  for  the  two  universities  of  Gam- 
ine and  Oxford  may  be  said  to  be  their  only  representatives :  it  was  at- 
i^npied  at  the  passing  of  the  Reform  Bill  for  Scotland,  to  give  the  Scot- 
m  universities  one  or  more  representatives,  but,  from  the  opposition  the 
?ropogal  mst  with,  it  was  dropt.  On  the  twenty-third  of  June,  1801,  there- 
Kire,  it  was  enacted,  that,  from  that  date,  no  person  having  been  ordained  to 
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the  office  of  priest  or  deacon  in  England,  or  being  a  minialer  of  (he  chuidi 
of  Scotland,  is,  or  shall  be  capable  of  being  elected  to  serye  in  parliament 
as  a  member  of  the  house  of  commons ;  and  if,  in  future,  anj  person  hav- 
ing been  ordained  to  the  office  of  priest  or  deacon,  or  being  a  minister  of 
the  church  of  Scotland,  shall  be  elected,  their  election  and  return  shall  be 
void.  And  farther,  if  any  member  of  the  house  of  commons  shall,  after 
his  election  and  return,  be  ordained  to  tlie  office  of  a  priest  or  deacon,  or 
become  a  minister  of  the  church  of  Scotland,  then  his  seat  shaU  imme- 
diatelj  become  void :  and  if  any  such  person  shall,  in  any  of  the  aforeaid 
cases,  presume  to  sit  and  vote  as  a  member  of  the  house  of  commons,  be  i 
shall  forfeit  the  sum  of  five  hundred  pounds  for  every  day  that  he  sits  and 
votes :  and  any  person  who  chooses  to  sue  for  the  same  in  any  of  the 
courts  in  Westminster,  may  recover  the  penalty  with  full  costs  of  salt 
And  every  person  against  whom  the  penalties  shall  have  been  recovered, 
shall  be  from  thenceforth  incapable  of  taking,  holding,  or  enjoying  any  | 
benefice,  living  or  promotion  ecclesiastical,  or  any  office  of  honour  or  pro- 
fit  under  his  majesty,  or  his  hens  and  successors.  The  iMx>8ecution,  how- 
ever, is  limited  to  the  space  of  twelve  calendar  months,  beyond  which  no 
prosecution  can  lay  against  oflTenders.  The  act  determines  what  shaD  be 
prima  facie  evidence  of  the  ministerial  character,  by  enacting,  that  tbe 
simfde  fact  of  tlie  celebration  of  divine  service  according  to  the  liturgy  of 
the  church  of  England,  or  in  the  extempore  manner  of  worship  of  ih 
Scottish  establishment,  in  any  church  or  chapel  consecrated  or  set  apart 
for  public  worship,  shall  be  deemed  and  taken  to  be'  prima  focie  evidence 
of  the  fact  of  such  person  having  been  ordained  to  the  office  of  a  priest  or 
deacon  of  the  church  of  England,  or  of  his  being  a  minister  of  the  church 
of  Scotland  within  the  intent  and  meaning  of  the  act* 

In  1803,  an  act  was  passed  for  more  effisctually  carrying  into  effect  the 
gracious  act  of  queen  Anne,  for  the  augmefltation  of  the  maintenance  of 
the  poor  clergy,  by  empowering  the  respective  bishops  of  every  diocese, 
and  the  guardians  of  spiritualities,  sede  vacanie,  from  time  to  time  as  they 
shall  see  occasion,  and  as  may  best  serve  the  purposes  of  the  bounty  to  the 
poor  clergy,  to  inform  themselves  of  the  clear  improved  yearly  value  of 
such  benefices  as  were  returned  into  the  exchequer,  to  certify  with  all  con- 
venient speed  to  the  governors  of  queen  Anne's  bounty  for  the  augm^tation 
and  maintenance  of  the  poor  clergy ;  and  the  act  authorises  and  empowen 
the  said  governors  to  act  upon,  and  be  guided  by  such  new  certificates  of  the 
value  and  other  circumstances,  as  fully  and  effectually  as  they  are,  by  the 
act  of  queen  Atme,  enabled  to  do  with  respect  to  such  livings  as  were  not 
certified  into  the  exchequer.  The  act  provides,  that  such  certificates,  so 
for  as  relates  to  fint  fruits  and  tenths,  shall  not  be  affected  or  altered  in 
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any  mamMT  whatsoerer.  And  in  order  to  facilitate  the  intentions  of  all 
loeh  penons  as  may  be  disposed  to  contribute  to  the  augmentation  of  such 
livings  and  curacies  as  are  within  the  meaning  of  the  hiws  now  in  force  re- 
ipecting  qneen  Anne's  bounty,  notwithstanding  the  statute  of  mortmain, 
U  is  deckred  to  be  lawfol  for  any  person  having  in  his,  her,  or  their  own 
rigbt,  any  money,  goods,  chatteht,  or  other  personal  effects,  to  give,  or 
grant,  or  vest,  at  their  will  and  pleasure,  in  the  governors  of  queen  Anne's 
bountj,  and  thm  successors,  to  be  by  them  disposed  of  according  to  law, 
iB  or  any  part  of  such  money,  goods,  chattds,  or  other  personal  effects^ 
vilhoiit  any  deeds  or  enrofanent. 

Id  this  long  and  glorious  reign,  members  of  the  house  of  commons  who 
were  bankrupts,  were  declared  ineligible  to  sit  and  vote  in  that  house,  it 
lirii^  thought  necessary  for  preserving  the  dignity  and  independence  of 
tkt  honourable  house,  that  members  of  the  house  of  commons  who  be- 
eome  bankrupts  and  do  not  pay  their  debts  in  full,  shall  not  retain  their 
Eeata:  that  from  the  twenty-third  day  of  July,  1813,  whenever  a  commission 
of  bankruptcy  shall  issue  and  be  awarded  against  any  member  of  the  house 
of  commons,  and  he  shall  be  found  and  declared  bankrupt  under  the  same, 
s&cii  member  shaD  remain  twelve  calendar  months  from  the  date  of  the 
coiD&asdon  ntteiiy  incapable  of  sitting  and  voting  in  the  house  of  commons, 
nnien  the  conunissk>n  be  superseded  or  the  debts  paid,  of  such  creditors  as 
profe  on  his  estate  within  that  period ;  provided,  however,  if  the  bankrupt 
shook!  dispute  any  of  the  debts,  and,  within  the  aforesaid  period,  shall 
enter  into  bond  for  the  disputed  sums,  with  two  sufficient  securities  to  pay 
aich  sums  of  money  as  shaO  be  recovered  in  any  action,  or  suit  in  law  or 
^uity,  this  shall  be  considered  as  paid  or  satbfied,  for  the  purposes  of  the 
»t,.  to  as  to  enable  him  to  sit  again.  If  the  commission  shall  not  be  super- 
Kded  within  twelve  months,  nor  the  debts  paid,  then,  immediately  after  t!ie 
expiration  of  the  twelve  months,  the  major  part  of  the  commissioners  shall 
certify  the  same  to  the  speaker  of  the  house  of  commons  of  the  united 
Idngdom,  and  the  bankrupt's  election  is  then  to  be  declared  void,  and  no- 
tM%  thereof  inserted  in  the  London  gazette,  and  fourteen  days  afterwards, 
die  speaker  must  issue  his  warrant  to  the  derk  of  the  crown  to  make  out 
anew  writ  for  electing  another  member  in  the  bankrupt's  room.* 

The  bws  respecting  dissenters  were  considerably  altered ;  and  several 
vti  passed  in  the  reign  of  Ghasles  II.,  relating  *^  to  non-conformists  and 
onrentides,  and  refusing  to  take  oaths,"  were  repealed,  and  other  regula- 
tions adopted,  whksh  will  be  more  particulariy  noticed  under  the  head 
'^DiflBenteTB."f  An  act  was  also  passed  in  this  reign  for  better  regulat- 
or and  preserving  parish  and  other  registers  of  births,  baptisms,  mar- 
risges,  and  burials  in  England  ;  for  facilitating  the  proois  of  pedigrees  of 
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persons  claimihg  to  be  entitled  to  real  or  personal  estates  :*  this  also  wiB 
be  noticed  in  another  place,  and  need  not,  therefore,  be  here  fiuiher  en- 
larged on.  Appeals  of  murder,  treason,  felony,  or  other  offences,  whli 
the  sensdess  and  brutal  wager  of  battel,  which  originated  in  a  bariiarous 
age,  and  from  a  superstitous  idea  that  the  God  of  justice  would  grant 
victory  to  the  innocent,  although  he  might  be  the  weakest,  were  entirely 
abolished  in  1819  by  an  act  of  parliament,  f  Corruption  of  blood  was 
taken  away  by  this  benevolent  monarch,  by  an  act  passed,  1814,  when  it 
was  enacted,  that  from  July  of  that  year,  no  attainder  for  felony,  for  tk 
time  to  come,  shall  take  place,  save  and  except  in  cases  of  the  crime  of  higli 
treason,  or  of  the  crimes  of  petit  treason,  or  murder,  or  of  abetting,  pro- 
curing, or  counselling  the  same,  shall  extend  to  the  disinheriting  any  heir, 
nor  to  the  prejudice  of  the  right  or  title  of  any  person  or  persons,  otfaer 
than  the  right  or  title  of  the  o£Fenders,  during  their  natural  lives  on)j ; 
and  that  it  shall  be  lawful  for  any  person,  to  whom  the  right  or  interest  of 
any  lands,  tenements,  or  hereditaments,  after  the  death  of  any  such  offen- 
der, should,  or  might  have  appertained,  as  if  no  such  offender  had  been,  to 
enter  into  the  same.  X 

The  barbarous  and  cruel  punishment  for  high  treason  was  modified,  and 
its  cruelties  removed  in  1814,  by  an  act  of  tlie  legislature ;  formerly,  as  the 
law  stood,  the  sentence  or  judgment  awarded  against  persons  convicted  of 
high  treason,  was,  that  they  should  be  drawn  on  a  hurdle  to  the  place  of 
execution,  and  there  be  hanged  by  the  neck,  but  that  they  should  be  taken 
down  before  they  were  dead^  and  while  stiU  alive,  their  bowels  were  ton 
out  and  burned  before  their  faces,  and  afterwards  they  were  beheaded,  their 
bodies  divided  into  four  quarters,  and  their  heads  and  quarters  being  at  the 
king^s  disposal,  were  stuck  up  in  some  public  place  of  such  towns  as  his 
majesty  might  direct :  this  latter  part  of  the  sentence  had  long  fallen  into  dis- 
use, the  king  always  remitting  it ;  but  the  refinement  of  modem  manners  re- 
quired that  this  relic  of  the  olden  time  should  be  entirely  expunged  from  the 
statute  book  :  accordingly,  it  was  enacted^  that  in  all  cases  of  high  treason, 
the  sentence  or  judgment,  from  and  after  the  passuag  of  this  act,  shall 
be^  that  the  person  guilty  of  treason,  shall  be  drawn  on  a  hurdle  to  the 
place  of  execution,  and  be  there  hanged  by  the  neck,  until  such  person  be 
dead :  and  afterwards  the  head  shall  be  severed  from  the  body  of  such  per- 
son, the  body  divided  into  four  quarters,  and  to  be  disposed  of  as  his  ma' 
jesty  and  his  successors  shall  think  fit.  The  statute  further  provides,  that 
in  case  his  majesty  or  his  successors  shall  so  think  fit,  he  may  by  warrMl, 
under  his  sign  manual,  countersigned  by  one  of  the  principal  secretaries 
of  state,  declare  his  will  and  pleasure,  that  such  traitor  shall  not  be  drawn 
on  a  hurdle  to  the  place  of  execution,  nor  hanged  by  the  neck  ;  but  that 
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JDstoMl  Utereof,  the  head  ahall  be  there  severed  from  the  body  whiki  he  n 
alive;  and  id  such  warrant,  may  direct  and  order  bow,  and  in  what  man- 
ner the  body,  head,  and  quarters  shall  be  disposed  of :  and  which  it  is  the 
sheriff's  daty  to  execute  acootdingly.  * 

Besides  improTements  in  the  criminal  law,  this  reign  was  signalized  by 
the  eDOonragement  of  learning  and  science,  and  the  legislature  secured  the 
copies,  and  copy-right  of  printed  books,  to  their  authors  and  assigns,  and 
repealed  all  former  acts,  which  Imposed  a  penalty,  for  not  delivering  copies 
of  (Midi  works  printed  on  the  finest  paper,  to  the  sutioners'  company,  for 
Ibe  farioua  libmries  which  were  intitled  to  receive  them.  In  place  of  the 
aid  r^nlatioiis,  which  made  it  imperative  to  deliver  eleven  copies,  the  act 
directs,  that, 

I.  Elerflii  printed  copies  of  the  whele  book,  and  of  every  volume  thereof,  upon  the  paper 
•pan  wfaieh  the  kifot  number  or  impieBion  of  such  book  shall  be  printed  for  sale,  togfethor 
lith all mapsand  prints  belongii^  thereto,  which  shall  be  printed  and  published,  on  de- 
aand  thereof  being  made  in  writing  to,  or  left  at  the  phioe  of  abode  of  the  pabUsher 
tbereo^  at  any  time  within  twelve  months  next  after  the  publication  thereof,  under 
tiKiuDd  oftbewarehooseJceeperof  the  company  of  Statiooers,  or  the  librarian,  or  other 
peooB  thereto  authorised  by  the  penom,  or  body  politic  and  corporate,  proprieton  or 
BDHfeiBof  the  libraries  followii^ :  riz^the  British  Museum,  Sion  College,  the  Bodleian 
Sbnry  at  Ozlbi^,  the  public  libniry  at  Cambridge,  the  library  of  the  Faculty  of 
Adroatfls  at  Edinburgh,  the  libraries  of  the  four  univerrities  of  Scotland,  Trinity  Col- 
kgefibiary,  and  the  Kinf^'s  Inns  library  at  Dublin,  or  so  many  of  such  eleven  copies,  as 
M  be  reqiectiTely  demanded,  on  behalf  of  such  ttbraries  respectively,  shall  be  delivered  by 
the  pgHWtew  thereof  respectively,  within  one  month  after  demand  made  thereof  in  writing, 
■afbrcadd  to  the  warehouae-keeper  of  the  said  company  of  Stationers,  for  the  time  being ; 
vhieli  copies,  the  said  warehouse-keeper  is  hereby  required  to  receive,  at  the  hall  of  the  said 
sNipeiiy,  for  the  use  of  the  library  for  which  such  demand  shall  be  made,  within  twelve 
■Ktttia^  as  aforesaid :  and  the  sud  warehouse-lceeper,  is  hereby  required,  within  one  month 
lAer  iny  such  book  or  volume  shall  be  so  delivered  to  him,  to  deliver  the  same  for  the  use  of 
■ch  Kbnvy.  And  if  any  pulilisher,  or  the  warehouse-keeper  of  the  said  company  of  Sta- 
tiooos,  dan  not  observe  the  df  rectfons  of  this  act  therein,  that  then  he  and  they,  so  making 
defiudt  u>  not  delivering  or  receiving  the  said  eleven  copies  as  aforesaid,  shall  forfeit,  besMes 
tke  fdue  of  the  said  printed  copies,  the  sum  of  five  pounds  for  each  copy  not  so  delivered  or 
nodrcd,  together  with  the  full  cosla  of  suit,  the  same  lo  be  recovered  by  the  penoos,  body 
piiHieer  eerpoiBte^  propiietor^  or  managers  of  the  library,  for  the  use  whereof  such  copies 
oigbttohave  beenddivered  or  received:  for  which  penalties  and  value,  such  parties  are 
■ov  Jmeby  ant horised  to  sue  by  action  of  debt  or  other  proper  action  in  any  court  of  record 
in  die  nnited  kingdom. 

Ui.  These  Ubnries  are  not  entitled  to  demand  copies  of  a  second  or  any  subsequent  edi- 
!i«  of  a  hook,  unleas  such  edition  contains  either  alteratkais  or  additions;  but  additions 
poBted  in  an  uniform  manner  with  the  first  edition,  may  be  demanded. 

IV.  In  order  to  afibid  fkuther  encouragement  to  Uterature,  that  fkem  the  passing  of  this 
«ti  die  author  of  any  printed  work,  or  his  asrigne^  shall  have  the  sole  liberty  of  printing  and 
>eprinliog  such  books  for  the  full  term  of  twenty-eight  years,  tocommenoe  from  the  day  of 
£m  pabliihing  the  same :  and  also,  if  the  author  be  living  at  the  end  of  that  period,  for  the  re. 
ahieofhisDaturalllfo.  And  if  any  bookseller,  &c  in  any  part  of  the  British  domfadons,  shall. 
vHhfai  the  tema  and  times  limited  by  this  act,  print,  reprint,  or  import,  without  obtaining 
the  ensmt  ef  the  author  or  proprieton  of  the  copy>right  in  writing,  or  shall  sell,  publish,  or 
<>PQK  Ibr  sale,  any  such  book  or  books,  without  consent  as  aforesaid,  they  shall  be  liable  to 
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a  speoM  action  on  the  one,  at  thendt  of  the  author  or  proprielon  of  the  eepy-i%hi,  in  mj 
court  of  record  in  that  part  of  the  British  dominions  where  the  offence  shall  have  been  oom. 
mitted,  recorer  such  damages  as  the  jury  on  the  trial  shall  give,  or  aflseas,  together  witk 
<)oub]e  costs  of  suit ;  and  all  offenden  shall  also  forfeit  such  book  or  books,  asid  all  and  every  I 
sheet,  being  part  of  such  twok  or  books,  and  shall  deliYer  the  asme  to  tk*  aathor  or  his  as- 
mgna,  who  are  bound  forthwith  to  reduce  such  bodes  or  sheets  into  waste  paper. 

V.  The  publisher  of  every  book,  demandable  under  this  act,  shall,  within  one  calendar 
month  after  the  day,  in  which  any  such  book  shall  be  first  sold,  published,  or  advertisBd  for 
sale,  within  the  bills  of  mortality,  or  within  throe  months^  in  any  other  putt  of  the  vnHed 
kingdom,  enter  the  title  to  the  copy  of  every  such  book,  and  the  name  and  place  of  abode  of 
the  publisher,  in  the  register  book  of  the  company  of  Stationers  in  London,  as  has  been 
hitherto  the  custom,  and  deliTer  one  copy  on  the  best  paper  for  the  use  of  the  British  Mnse- 
um.  The  Stationers*  company  are  bound  to  keep  such  register  atall  timea  in  their  hall ;  and 
tw  every  register  they  are  entitled  to  the  sum  of  two  shillinga,  and  no  mole.  Tbey  are 
also  obliged,  at  all  reasonable  and  oonrenient  times,  to  allow  the  said  register  to  be  inspected 
by  any  one,  for  which  inspection  the  warehouse-keeper  is  entitled  to  a  fee  of  one  shilling,  and 
and  a  farther  sum  of  one  shilUng,  if  he  grants  a  oertifieato  under  hit  hand  of  the  entry. 
In  the  cats  of  magazines,  review^  or  other  periodical  pubUcations,  it  ahaU  tie  sufficient  to 
make  entry  in  the  company's  register  book  within  one  month  after  the  publication  of  the 
fint  number  or  Tolume. 

y  I.  pnd  YII.  The  warehouse-keeper  of  the  Statienen*  company  is  rsqulrad,  at  an  inter. 
val  not  exceeding  three  months,  to  transmit  lists  of  such  books  as  haTo  been  entered  ai  the 
hall  during  each  intenral,  to  the  librarians  of  the  before  mentioned  csteblishment^  and  oaU  on 
the  pubUshers  for  the  copies.  But  publishera  may  deliver  to  the  different  libraries  such  books 
as  may  be  demanded  of  them,  whose  receipt  shall  be  as  effectual  as  if  delivered  at  the  oom- 
pany'shalL 

VIIL  IX.  and  X.  The  authors,  or  their  assigns,  of  books  that  were  already  published  before 
the  psfising  of  this  act,  were  entitled  to  the  benefit  of  an  extension  of  the  time  tnm  foujte«i 
yean^  the  former  period  ef  copy-right,  to  twenty-eight  years,  the  present  period ;  and  authore 
living  at  the  end  of  twenty-eight  years,  were  entitled  to  have  the  sole  right  of  publication  durii^ 
aU  the  days  of  their  natural  life.  The  time  of  actions  for  recovery  of  damages  was  limited 
to  twelve  months  after  the  commission  of  the  offence,  otherwise  it  is  void,  and  of  no  effect  * 

Some  new  regulations  were  enacted  respecting  that  most  admiraUe  insti- 
tutiouy  the  Coroner's  Inquest,  in  the  election  of  coroners  for  oounlies  -,  as  the 
best  institutiony  in  the  bands  of  fallible  men^  are  liabte  through  ticne  tofaU 
into  disorder,  and  require  improrement   The  act  accordingly  directs,  tliat 

On  any  electiOB  of  a  coroner  for  any  ooonty  in  Enghnd  and  Wales^  the  aheriir  shall  hdd 
bis  county  court  tor  such  election,  at  the  most  unal  piaoe  9i  electienB«f  OBVOiMra,  withmnch 
esunty,  for  the  last  forty  ymn,  and  shall  there  proceed  to  deetisn  at  the  mart  oeunty  eoaft, 
snlsss  the  same  All  out  to  be  held  within  six  days  after  the  receipt  of  the  writd^  eonmatare 
eUgendxH  on  the  same  day,  and  then  shall  adjourn  the  court  to  some  convenient  day,  not 
exceeding  fourteen  days,  giving  ten  days*  notieo  of  the  time  aiklplaoe  of  election ;  and  if  the 
eleetkn  is  not  determined,  en  the  view,  with  conacnt  ef  the  fteeholden  there  pnaent,  and  if 
a  poU  is  demanded,  then  the  sheriff,  or  in  his  absence  the  under  sheriff  with  Usr  deputies^ 
ehall  forthwith  take  the  same  in  some  public  ptaoe^  oommeneing  on  the  day  wlien  denand- 
ed,  and  proceeding  therein  from  day  to  day  (except  soaday),  tiU  finished,  but  net  for  more 
than  ten  days  at  most  (except  mnday),  keeping  the  same  open  for  seven  heun  a  day,  be- 
tween nine  o'clock  a.  x.,  and  five  o'dodc  p.  m.,  and  such  sfaeiift',  &a,  shall  appdnt  a  con- 
venient number  of  derks  for  taking  the  poll  in  his  presence,  who^  before  they  beghi  to  take 
the  poll,  shall  be  sworn  by  the  sheriff,  tndy  and  indiffercaitly,  to  take  the  same,  and  to  set 
ctown  the  names  of  each  freeholder,  and  the  place  of  hia  abode  and  fiwehold,  and  the  mrne  of 
lis  occupier,  and  for  whom  he  shall  poll ;  and  to  poU  no  freeholder  who  is  not  sworn,  if  eon' 
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^Hind  by  any  oMididiita}  Uie  ci^rk  sIibU  tak»  the  poll  in  t|ia  preiaQmof  the  thmiff,  whothall 
tppoini  Ar  each  cuiiliidKte«  peiBOD  nftminateri  (ohim  hy  the  litter,  Id  be  iaepeoter  of  the 
JNlUderkl^  and  every  fnehoUer,  before  |»Uiiv»  ihaU»  1/ required  by  any  candidate,  lake  the 
fDUowiiif  cath,  to  be  adminiftared  either  t>y  the  iheriff,  wider  sheriff,  or  aviera  poU  deik  :-*- 
*  Yoa  swear  (oi^  being  a^uaker,  solemnly  affinn)  that  you  are  a  freeholder  c^  the  county  of 
— ,ind  hare  a  fitvehold  estate  oonsiating  of  — — ,  lyii^  at-»— k  within  thenid  oountyy  and 
Uat  fieehokl  estate  has  not  been  granted  to  you  fraudulently,  on  purpose  to  quality  yoo  to- 

fift  3fimr  vote  at  this  election,  and  that  the  plaoeof  your  abode  is  at (spedfyiiig  street  or 

pbce),  that  you  ^ratwenty-cne  years  old  as  you  belieFe,andtbat  you  have  not  been  before  poll- 
ed at  thfs  election.  *-»  And  every  freeholder  and  other  pemn,  taking  such  oath  or  affirmation, 
viK>  iMl  thereby  oommit  wilful  peijui]!,  and  ba  amvieled  thereof;  and  any  person  who 
ibdi  nboin  any  fineeholder  to  take  such  oath,  whereby  he  shall  eommit  such  peijuiy,  shall 
be  liable  tor  tbmr  rMpectiTO  oOaices  lo  the  pflpakies  as  heretolbfa.  No  trostaeo  or  mort- 
fjiieeBare  aUowad  any  vote  at  such  elections  in  right  of  their  trust  or  nuirtgage,  unleaa 
Uiey  ars  in  actual  poBMaion,  or  nosipt  of  the  rents  or  piofitsof  the  estate^  but  the  mortgager 
andcamifitf  truat  in  ponession  nay  vote  Ibr  the  same,  notwithstanding  any  moitg^^e  or 
tnut;  andall  canveyancea  whatmever.  In  order  to  multiply  voices,  or  split  the  interest  in  any 
iMoseior  lands  amoiv  aevenl  peiaons,  toenaUe  them  to  vote  at  etacHana  for  a  county  cqid- 
acr,an  void.  AH  the  reaauiable  lapensss  incurred  by  the  sheriff  in  providing  poU  books, 
bootfas,  snd  derfcs,  for  taking  the  poll  at  any  such  election,  shaU  be  paid  by  the  sandidates, 
is  eqaal  propoilkns,  and  the  dork  shall  not  be  paid  more  than  one  guineu  per  day.  * 

In  the  your  1819,  Sir  Robert  Peel  brought  in  a  biU,  and  vrhioh  finally 
paaed  both  hoasea,  and  received  the  royal  assent  on  the  8nd  July,  for  con- 
tinuing the  restrictions  contained  in  several  acts  of  parliament,  on  pay- 
meots  m  cash  by  the  bank  of  England,  until  the  fint  day  of  May,  1883, 
and  to  provide  for  the  gradual  resumption  of  cash  payments :  and  at  the 
same  time  to  permit  the  exportation  of  silver  and  gold. 

I.  That  the  several  provisions  of  certain  acts,f  shall  l>e  further  ountinued,  until  the  1st 
Mty,  1883  :  |  and  that  after  that  date,  the  restrictions  on  pa}-ment8  in  cash,  shall  finally 
oeue  and  determine. 

II.  That  on,  or  after  let  February,  1880,  and  before  the  1st  October  of  the  same  year, 
vbenever  any  person  shall  tender  to  the  governor  and  company  of  the  bank  of  England,  any 
Dotwof  the  snid  bank,  payable  on  demand,  amounting  to  not  less  than  the  value  of  rixty 
omioes  of  gold,  calculated  after  the  ratei  of  Ibur  pounds  oue  shilling  iar  every  ounce  of  gold, 
ud  ihall  require  standard  gold  for  such  notes,  the  governor  and  company  of  the  bank  of 
England  shall,  upon  demand,  pay  to  the  tenderer  of  such  notes^  such  quantity  of  gold,  of  the 
fiDoioB  dedarsd  to  be  the  standard  of  the  hiwful  gold  coin  of  the  realm,  the  mme  having 
been  ffntaseayed,  and  stamped  at  the  mint  in  London,  as  shall  be  equal  to  amount  of  the 
Dolei,  at  the  rate  aforesaid,  of  four  pounds  one  shilling  per  ounce. 

III.  Between  the  firrt  day  of  October,  1880,  and  the  first  of  May,  1881,  such  payments  as 
tbovf ,  diall  be  made  in  gold,  of  the  standard  finenesi,  calculated  after  the  rsto  of  three 
poonds  nineteen  shillings  and  sixpence  per  ounce,  having  been  firrt  stamped  and  assayed  at 
kh  n^esty's  mint. 

IV.  Between  the  first  of  May,  1881,  and  the  let  May,  1883,  such  payments  shall  be  made 
^  giM,  eakalated  after  the  nto  of  three  pounds  seventeen  shillingi  and  tenpenoe  half-penny 
per  oonoe,  stamped  and  aanyed  at  the  mint. 

V.  Bat  between  the  fiist  day  of  February,  and  the  fint  day  of  October,  1880^  the  bank  of 
England  may  make  payments,  at  any  mto  less  than  four  pounds  one  shilling,  but  not  less 
tlitt  three  pounds  nineteen  abiUingi  and  aixpenoe  per  ounce :  and  between  the  first  day  of 
Odober,  1880,  and  the  fint  of  May,  1881,  the  lamk  may  pay  a^  a  leas  mto  than  three  pounds 
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tiinoteen  ihillingfi  and  sixpence,  but  not  lea  than  three  pounds  eerenteen  sfalHings  and  tenpenn 
half-penny,  provided  that  the  goTemor  and  omnpany  ahaU  give  three  days*  nodee  in  the 
London  Gasette,  of  their  intention  to  make  such  payment  after  such  ratei^  qiedfjing  tb* 
rates  at  which  such  payment  shall  be  made. 

VI.  The  governor  and  company  of  the  Bank  of  Enghmd  shall  not  be  required  er  com. 
polled  to  pay,  or  deliver  any  such  giddy  except  in  ingots  or  bars,  of  the  weight  of  rixty  oudcs 
each,  asBbyed  and  stamped  as  aforesaid. 

VII.  It  shall,  and  may  be  bwful  for  the  governor  and  company  of  the  bank  of  Eof. 
hmd  to  pay  any  fraction  less  than  forty  shillings,  of  any  sum  so  demanded,  above  (he  tsIm 
of  sixty  ounces,  in  the  lafvAd  rilver  coin  of  the  realm. 

VIII.  After  the  firrtdayof  May,  182S,  the  bank  of  Eogfamd,  if  they  shaU  think  fit,  nay 
pay  or  exchange  the  lawful  coin  of  the  realm,  for  any  of  their  own  notes,  payable  on  demand. 

IX.  From  the  passing  of  this  act,  till  the  Ant  day  of  May,  188S,  the  govenior  sad  con. 
pany  of  the  bank  of  England  shall  deliver,  weekly,  a  true  and  perfect  aoooont  in  wridng,  »f 
the  avenge  amount  of  all  promissory  notes  and  bills  of  the  said  bank,  which  shall  be  hi  ax- 
culation  during  the  week,  to  one  of  the  dorks  of  his  m^esty's  privy  council;  and,  berides^  they 
shall  publish  in  the  London  Gasette,  an  account  of  the  average  number  of  pnmiaary  notes 
and  bills  quarteriy,  within  one  week,  next  after  the  end  of  each  quarter  respediveiy. 

X.  And  as  the  laws  in  ferce  against  melting  and  exporting  the  gold  and  silver  coin  of  die 
realm  have  been  found  to  be  ineffectual,  and  it  is  expedient  that  the  traffie  in  gold  iml 
silver  bullion  shouki  be  unrestrained  :  this  act  renders  it  lawful  for  any  person  to  export  gold 
or  silver  coin  be}'ond  seas,  to  melt  the  same,  and  to  mauuiacture,  or  export,  or  tkhervise 
dispose  of  it,  without  any  restriction,  forfeiture,  pain,  penalty,  inoapadty,  er  dlaJnlitT 
whatever. 

XI.  To  remove  all  doubts  respecting  ancient  statutes  against  melting  and  exporting  gold 
or  silver  coin,  this  dause  repeals  them  all,  except  only  so  far  as  relates  to  any  suit,  actioD,  er 
infornnation,  which  might  have  been  pending  at  the  peering  of  this  act  * 

XII.  Repeals  several  acts  against  clipping  and  counterfeiting  the  coin  of  the  kingdom, 
and  the  statute  requiring  the  oath  of  the  exporter,  that  no  part  of  the  molten  gold  or  airer 
was  part  of  the  coin  of  the  realm,  and  some  othe^^  or  the  captain,  that  he  did  not  knowing- 
ly receive  such  molten  coin  on  board  his  vessel  for  exportation. 

XIII.  Provided  alwaj's,  that  nothing  in  this  act  contained,  shall  either  extend,  or  be  ood- 
strued  to  extend,  to  repeal,  or  alter,  any  acts^  or  parts  of  any  acts  in  force  in  Great  Britain 
and  Ireland,  so  fiir  as  the  same  relates  to  the  prevention,  detection,  or  punishment  of  dip- 
ping, washing,  rounding,  filing,  impairing,  diminishing,  falsifying,  scaling,  or  Ughteiing 
of  thehiwful  coin  of  the  realm ;  or  to  the  inflicting  any  pain,  penalty,  or  IbrfeiUire  od  any 
persons  guilty  of  such  offences,  or  guilty  of  bujing  or  seUing,  or  knowingly  having  m  their 
custody,  any  dippings  or  filings  of  such  coin ;  and  that  fh>m,  and  alter  the  passing  of  this 
act,  befiora  any  pemns  shall  tnuisport,  or  cause  to  be  transported,  any  molten  silver  whatever, 
oath  shall  be  made  before  the  wardens  of  the  company  of  Goldsmiths  in  London,  or  one  of 
tham,  by  the  owner  of  such  mdten  silver,  and  likewise  by  one  credible  witness,  that  the  aune 
is  lawful  silver,  and  that  no  part  thereof  was,  before  the  same  was  molten,  dippings  of  the 
current  coin  of  this  realm,  which  oath  one  or  more  of  the  said  wardens  are  bound  to  admin- 
lister,  iiMtead  of  the  former  oath ;  and  that  after  the  pasring  of  this  act,  before  any  persons 
«iMiii  ship,  or  cause  to  be  shipped,  any  mdten  silver,  or  bullkm,  oath  shall  be  made  before  the 
court  of  the  lord  mayor,  and  aldermen  of  London,  by  the  owner  of  such  molten  buUion,  snd 
by  two  or  more  credible  witneasss,  that  no  part  of  sudi  molten  bullion  was,  before  meltii^. 
dippings  of  the  coin  of  this  realm :  and  all  the  powers,  authorities,  rules,  reguhiUoDS,  and 
provistoM  in  former  acts,  shall  continue  in  force,  with  rdation  to  the  dipping  of  the  coin  of 
the  realm,  and  with  ndation  to  the  exportation  of  any  mdten  silver,  or  bulUon  whatsoever, 
which,  before  the  mdting  thereof  was  dippings  of  the  coin  of  the  realm,  and  in  all  other  re- 
spects whatever,  except  only  so  far  as  the  same  is  expready  repealed  or  altered  by  this  ad.  f 
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jMany  people  have  beeo  of  opinion,  that  this  act  has  not  been  beneficial 
to  (he  trade  and  oommerce  of  the  kingdom  ;  and  the  attempt  to  extend  its 
operation  to  Scotland,  was  resisted  with  unexampled  nnanimity ; — petitions 
poured  in  from  every  town  and  village  in  the  kingdom,  and  the  late  Sir 
Walter  Scott,  wrote  violent  phflippics  against  the  measure  under  the 
fictitious  name  of  Malachi  Malagrowther ;  and  parliament,  yielding  to  the 
expressed  wishes  of  the  people  of  Scotland  of  all  shades  of  politics  and  re- 
ligion, confined  the  operation  of  the  bill  to  the  realm  of  England.  On 
Ibe  same  day,  9nd  July,  1819,  the  royal  assent  was  given  to  a  bill  to 
imad  the  laws  respecting  the  settlement  of  the  poor,  so  far  at  least  as  re- 
gards renting^  of  tenements,  on  account  of  the  disputes  and  controversies 
which  daily  occurred  respecting  the  settlement  of  the  poor,  and  the  rent- 
ing of  tenements.  It  was  in  consequence  enacted,  that  no  person  shall 
acquire  a  settlement  in  any  parish  or  township  in  England,  maintaining  ita 
own  poor,  by  reason  of  their  dwelling  and  renting  for  forty  days  in  any 
teoemeot,  unless  it  shall  consist  of  a  house  or  building  within  such  parish 
or  towDifaip,  or  of  both,  bonajide,  hired  by  such  person  at,  and  for  the  sum 
often  pounds  a  year  at  the  least,  for  the  term  of  one  whole  year  ;  nor  un- 
its such  house  or  building  shall  be  hdd,  and  such  land  occupied,  and  rent 
for  (he  same  actually  paid  ibr  the  term  of  one  whole  year  at  the  least,  by 
the  pencm  hiring  the  same ;  nor  unless  the  whole  of  such  land  shall  be  si- 
toate  within  the  same  parish  or  township,  as  the  house  wherein  the  person 
hiring  such  land  shall  dwell  and  inhabit 

Oo  the  S9th  July,  1812,  an  act  was  passed,  which  shall  be  more  parti- 
eokriy  mentioned  hereafiter,  under  our  historical  account  of  the  Dissenters, 
to  repeal  certain  acts  and  amend  others,  relating  to  religious  worship  and 
aseiDbhes,  and  persons  teaching  and  preaching  therein.  There  is  an  ex- 
prea«proviso  in  the  act,  for  the  ecclesiastical  jurisdiction  of  the  church  of 
England,  providing,  that  the  act  shall  neither  be  construed  in  any  way,  to 
effect  the  celebration  of  divine  service  according  to  its  rites  and  ceremonies, 
bv  its  own  ministers,  and  inits  own  places  of  worship,  nor  the  jurisdiction 
of  the  archbishops  and  bishops,  or  other  persons  exercising  lawful  authority 
b  the  established  church  of  England  and  Ireland.  But  it  expressly  enacts, 
that  nothing  in  the  act  shall  extend,  or  be  construed  to  extend  to  the  peo- 
ple usually  called  Quakers,  or  to  their  religious  assemblies.* 

Disturbances, — arising  out  of  political  differences  of  sentiment,  and  the 
pohlic  and  private  distresses,  owing  to  the  violent  and  extensive  changes 
which  had  taken  place  subsequent  to  the  battle  of  Waterloo,  and  the  re- 
storation of  the  French  monarchy, — were  frequent  in  various  manufacture 
>ng  districts,  and  led  to  many  breaches  #f  the  peace,  and  in  more  than 
one  instance,  to  meetings  in  arms  for  the  overthrow  of  the  government,  and 
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to  tlie  secret  drillbg  or  training  to  arnis,  in  the  maaufacturiog  dutrirk 
In  consequence  of  tjbese  unlawful  transactions,  pariiament  passed  an  ad  iu 
the  last  year  of  the  reign  of  George  III.,  for  tlie  suppression  and  preTeo- 
tion  of  such  meetings,  on  the  II th  DecenJKr,  1819  :— 

I.  Whereas,  in  some  parts  of  the  united  kingdom,  men,  clandestinely  and  unlawfolly  as- 
sembled, haTe  practised  military  training  and  exerdse,  to  the  great  tenor  and  alann  uf  his 
majesty's  peaceable  and  loyal  subjects,  and  the  imminent  dai^^er  of  the  public  peaoe:  be  it 
therefore  enacted,  that  all  meetings  and  assemblies  of  persons,  for  the  purpose  of  trainiof  or 
drilling,  or  of  being  trained  or  drilled,  Id  the  use  of  arms,  or  for  the  purpose  of  pracdaing 
military  exercise,  movements,  or  evolutions,  without  any  hiwAil  authority  from  hismajest)-, 
&B.  fbr  80  doing,  are  hereby  prohibited,  as  dangerous  to  the  peace  and  security  of  his  naj» 
if  9  liege  sulg'ects  and  his  government ;  and  any  person  who  shall  be  present,  or  attend  web 
meetiqgs  or  assemblies,  for  the  practice  of  military  exercise,  movements,  or  evolutioiB,  or  wiw 
shall  train  any  other  person  to  the  use  of  arms,  or  who  shall  aid  or  assist  them  therein,  on 
legal  conviction,  shall  be  liable  to  transportation  tar  any  term  not  exceeding  seven  yean^  or 
to  imprisonment,  not  exceeding  two  years,  at  the  discretion  of  the  court. 

I I.  Any  justice  of  the  peace,  or  any  constable  or  peace  officer,  or  any  other  person  acting 
in  their  aid  or  assistance,  may  disperse  such  unlawful  meeting  or  assembly,  and  arrest 
and  detain  any  person  present  at,  or  aiding  or  assisting  or  abetting  such  meeting  or  assem. 
bly.  And  the  justice  of  peace  before  wliom  such  offender  shall  be  brought,  shall  oommit 
him  to  prison  for  trial,  unless  sufficient  bail  be  given  for  his  appearance  at  the  next  aadas, 
or  general  or  quarter  sessions  of  the  peace,  to  answer  to  any  indictment  that  may  be  prefer- 
red against  him  in  England  and  Ireland :  and  in  Scotland,  etery  such  person  shall  be  arrest 
ed  and  dealt  with  according  to  the  law  and  practice  of  that  part  of  the  united  kingdom,  as 
in  the  esse  of  a  bailable  offence. 

III.  The  sheriffs  depute  and  their  substitutes,  stewards  depute  and  their  substitutes, 
Justices  of  the  peace,  magistrates  of  royal  buii^hs,  and  all  other  Inferior  judges  and  iiia^» 
tmtes,  and  also  all  high  and  petty  constables,  or  other  peace  officers,  of  any  county,  stewutrr, 
dty,  or  town,  within  that  part  of  the  iinited  kingdom  called  Scotland,  shatt  haw  saoh  and 
the  same  powers  and  authorities  for  putting  this  present  act  in  execution,  within  Sootkod, 
as  justices  of  the  peace,  and  other  magistrates,  peace  officers^  and  constables,  respectively,  hare 
by  virtue  of  this  act,  within  other  parts  of  the  united  kingdom. 

I Y.  Offenders  may  be  proaecateid  by  indictment,  or  otherwise,  for  any  offence  within  tbe 
intent  and  meanbig  of -this  act,  as  if  it  had  never  been  passed,  if  previously  indicted* 

v.  Any  action  or  suit  brought  or  commenced  against  any  Justice  of  the  peace,  ooih 
stable,  peace  officer,  or  other  persons  in  England  or  Ireland,  for  any  thing  done  or  acted  in 
pursuance  of  this  act,  must  be  commenced  within  six  caleodar  months  next,  after  the  fact 
ounmitted,  and  not  afterwards;  and  the  venue  in  every  such  action  or  suit,  mast  be  laid  in 
the  proper  county,  where  the  fiict  was  committed,  and  not  elsewhere ;  and  in  every  such  suit 
the  defendants  may  plead  the  general  issue,  and  produce  this  act,  and  the  speciaJ  matter,  in 
evidence  at  any  trial :  and  if  such  action  or  suit  shall  be  commenced  after  the  limited  time, 
or  the  venue  be  laid  in  other  (dace  than  as  aforesaid,  then  the  jury  shall  find  a  verdict  for 
the  defendants  i  and  in  such  case,  or  if  the  jury  find  a  verdict  fior  the  defendants  upon 
the  merits,  or  if  the  plaintiff  is  nonsuited  or  discontinue  his  action  after  appeeranoc 
or  if  upon  demurrer.  Judgment  shall  be  given  against  the  plaintiff,  the  defendant  shall  have 
dooUe  costs,  which  they  may  recover  in  the  same  manner,  as  any  defendant  can  by  lav  in 
other  cases. 

VI.  Every  action  or  suit  which  shall  be  brought  against  any  person  in  Scotland,  ibr  any 
thing  done  or  acted  in  pursuance  of  this  act,  shall  also  be  commenced  within  six  months 
afkar  the  commission  of  the  ihct,  and  notmlterwards,  and  shall  be  commenced  in  the  omrt  of 
session :  and  here  also  th««  defendants  may  plead  tlie  authority  of  this  act,  and  produoa  it  in 
evidence*:  and  any  suit  commenced  in  the  court  of  seasion  after  the  limited  time,  shall  be 
dismissed ;  and  if  the  defendants  shall  be  assoilzied,  or  the  pursuer  shall  suffer  the  action  to  M 
asleep,  or  if  a  decision  is  pronounced  against  the  pursuer  upon  the  relevancy,  the  defend- 
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sBij  slisD  liave  triple  eoali,  or  expflnei,  iwllidi  lie  may  rewter  In  the  nme  wmy  as  in  other 

CtfO. 

YII.  The  Kt  profldei,  timt  no  penoD  ihall  bo  pneeOCTHeil  by  vfatne  of  Ihii  aet|  for  any 
thins  oommitted  contrary  to  its  provUom,  imiea  mch  proeeoaticn  ihaQ  baeonaienoed  tvltk-* 
ill  six  calendar  monthi  after  the  oommiarion  of  the  ofltaieo.  * 

Mudi  about  the  same  time,  also,  an  act  was  passed,  authoriziDg  justices 
of  ihe  peace,  in  the  disturbed  counties  in  Great  Britain,  to  seize  and  de- 
tain arms,  when  ooUeeted  and  kept  for  purposes  dangerous  to  the  puUic 
peace :  but  as  this  act  was  onlj  intended  for  a  temporary  purpose,  and 
expired  on  the  95th  March,  1899,  it  is  not  necessary  to  detMl  its  provi* 
noM. 

After  a  reign  of  sixty  years,  George  III.  was  gathered  to  his  fa- 
then,  *'  and  his  son  reigned  in  his  stead/'  During  the  reign  of  George  III. 
much  was  done  for  the  amdioration  of  the  laws,  affecting  aU  dasKS  of  his 
inajaty's  subjects,  both  in  a  political  and  religious  point  of  view ;  but  in 
the  reign  of  his  successor,  George  IV.,  the  most  fundamental  legal  changes 
were  eflfected,  ui  decided  improvement  of  the  laws,  and  in  some  of  the 
bubarous  customs,  which  being  introduced  in  times  of  ignorance  and 
fliperBtidon,  had  become  obsolete  in  practice,  although  they  still  continued 
to  hold  their  place  in  the  statute  book.  The  long  and  profound  peace 
which  succeeded  the  conclusion  of  the  war  with  the  emperor  Napoleon, 
gave  time  and  leisure  for  the  examination  and  improvement  of  the  statute 
bws  of  the  kingdom,  and  for  the  introduction  of  some  fundamental  changes, 
the  propriety  and  utility  of  which,  men  in  this  happy  region  of  freedom 
and  QBsbackled  thought,  may  be  permitted  to  doubt. 

Wetbereforo  propose  to  enumerate  the  statutes  referred  to,  in  their 
order,  giving  the  more  important  ones  at  full  length. 

lo  the  firrt  year  of  this  sovereign's  reign,  an  act  was  passed  to  prerent  delay  in  the  ad- 
ahiwtiHioD  of  justice,  in  cases  of  misdemeanor,  on  the  83d  December,  1819,  which  was 
mdered  oeoemry,  because  formerly,  defendants  prosecuted  in  the  courts  of  king*ta  bench,  in 
WertnuiHier,  and  Dublin,  and  in  the  sessions  of  the  peace,  and  of  Oyer  and  Terminer,  great 
smms,  tmd  of  gpol  delivery  in  England  and  Irdand,  had  an  opportunity  of  postponing  their 
triaig  to  a  diitant  periodic  by  means  of  imparlances  in  these  several  courts,  and  Uie  time  al- 
lowed them  in  consequence.  By  this  act,  therefore,  the  defendant  is  prohibited  firom  im- 
fuijng  to  another  term,  but  is  required  to  plead  or  demur,  within  four  days  from  the  time 
uf  appearance;  and  in  default  of  such  pleading  or  demurring,  within  four  days,  judgment 
>aj  be  entered  against  the  defendant  for  want  of  a  plea.t  An  act  was  passed,  for  more 
taktnally  preventing  aeditious  meetings  and  assemblies,  on  the  84th  December,  1819,  on  ac- 
<sui  of  the  assembb'ng  of  large  concourses  of  people,  in  various  parts  of  the  kingdom,  under 
Next  of  deliberating  on  public  grievances,  and  of  agreeing  on  petitions,  complaints,  re- 
DHiiiaiBOGes^  declarations,  resolutions,  or  addresKS,  in  a  manner,  manifestly  tending  to  pro- 
^  oonfoskn  and  calamities  in  ti'o  nation  :  it  was  therefore  enacted,  that  not  more  than 
^%  penon^  except  in  the  case  of  county  meetings  bwfully  convened,  shall  be  permitted  to 
BMt,  uileB  in  separate  parishes,  or  townships,  and  where  persons  calling  the  meeting, 
osaU)  inhabit,  and  with  notice  to  a  justice  of  the  peace,  previously  given  by  seven  house- 
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holden,  subwrilMd  with  their  uunee^  ptaMXt  of  abode,  and  dfdgnatkna,  under  a  pcoalt)  o{ 
fine  and  imprioonment,  not  exceeding  twelve  oelendar  monthe^  at  the  diecrelion  of  the  omut 
And  if  penom  attending  euch  meetiiige,  refuse  to  depart  aftar  prorlamation  nude,  they  ihall 
upon  convioliau  be  guilty  of  fekmy,  and  Uable  to  traniportation  for  eeren  yeatiL  JosUoes  of 
the  peace,  are  to  make  prochunation  in  a  kmd  voice,  commanding  the  meeting  to  dispene: 
**  Our  loverelgn  lord  the  king,  chaigeth,  and  oommandeth  aU  pemne  here  assembled,  im- 
mediately to  diiperse  themselvee,  and  peaceably  to  depart  to  their  habitationfl^  or  their  hwfal 
buehien:  Goo  BATiTHa  kiko.'*  And  if  after  euch  prochunation  twelve  men  remaio  to- 
gether, and  refuse  to  disperM  by  the  qnoe  of  half  an  hour,  they  shall  be  guilty  of  fUony  and 
liable  to  transportation  for  seven  years. 

On  account  of  tiie  increase  of  blssphemous  and  seditious  libels,  an  act  was  psswd  on  tht 
SOth  of  December,  1819,*  for  their  more  efftictual  punishment :  in  any  case  in  which  rer- 
diet  or  judgment  by  defiiult  shall  be  had  against  any  penon  ibr  composing,  priptu^  or 
publishing  any  lilasphemous  or  seditious  libel  tending  to  bring  into  hatred  or  oantempt 
his  mi^e8ty*8  or  his  regent's  persons,  or  the  government  and  constitution  of  the  united  king- 
dom, or  either  house  of  parliament;  or  to  ezdte  his  migeetyB  sutgects  to  attempt  the  altera- 
tion of  any  matter  in  church  or  state,  otherwise  than  by  lawful  means.  It  shall  be  lavrful  to 
seise  and  carry  off  all  the  oopiesof  such  libel  whosesoever  possession  they  may  be  in ;  and  in 
case  of  refusal  to  admit  the  offioeis,  they  may  enter  by  force ;  and,  in  the  event  of  a  seconl 
ofience,  the  offender  may  be  transported  for  any  length  of  time  that  the  court  shall  appoinif 
In  connexion  with  this,  an  act  was  at  the  same  time  passed  for  regulating  the  newspaper 
stamps,  and  for  restraining  the  abuses  arising  fh>m  the  publication  of  blasphemous  and  sedi- 
tious libels.t 

In  the  beginning  of  the  reign  of  George  IV.,  as  is  usually  and  annually  done,  an  act  was 
passed  for  punishing  mutiny  and  desertion  in  the  army;  and,  as  the  articles  of  war  are  not 
generally  known,  we  shall  here  transcribe  it 

If  any  person  who  is  or  shall  be  commissioned,  or  in  pay  as  an  officer,  or  listed  ss  a  non- 
oommiasioned  officer  or  soldier,  shall  at  any  time  begin,  excite,  cause,  or  join  in  any  mutioj 
or  sedition  in  his  majesty's  land  or  sea  forces,  or  shall  not  use  his  utmost  endeavoun  to  sap- 
press  the  same,  or  without  delay  give  notice  thereof  to  Ids  commanding  officer ;  or  shell  mis- 
behave himself  beibre  the  enemy ;  or  shall  shamefully  abandon  or  deliver  up  any  ganison, 
fortress,  post,  or  guard  committed  to  his  chaige;  or  shall  compel  the  governor  or  command- 
ing officer  of  any  such  to  deliver  it  up  to  the  enemy  or  to  abandon  the  same;  or  shall  indtioe 
othere  to  misbehave  before  the  enemy,  &c;  or  shall  leave  his  post  before  he  is  reUeved,  or 
shall  be  fbund  sleeping  on  his  post ;  or  shall  hold  correspondence  with,  or  give  advice  or  in- 
telligence to  any  rebel  or  enemy,  either  by  letters,  messages,  signs,  or  tokens  in  any  manner 
or  way  whatsoever;  or  shall  treat  or  enter  into  any  terms  with  such  rebel  or  enemy  without 
his  mi^jesty's  license,  or  the  general  or  comnuuider>in-chiefs  license ;  or  shall  strike,  cruse 
any  violence  against  his  superior  officer,  being  in  the  execution  of  his  office ;  or  shall  dinbey 
any  lawful  command  of  his  superior  officer, — eveiy  person  so  offending  in  any  of  the  shore 
mentioned  matters,  whether  within  or  without  the  realm,  on  lander  sea,  shall  n^er  death, 
or  such  other  punishment  as  a  court  martial  shall  inflict 

in  all  trials  by  courts  martial,  every  member,  before  any  proceedings  be  had,  shall  take 
the  fdbwing  oaths  upon  the  holy  evangelists,  before  the  judge  advocate  or  his  deputy : 

"  You  shall  well  and  truly  try  and  determine  according  to  your  evidence  in  the  matter 
now  before  you.    So  help  you  God." 

••  I, ,  do  swear  that  I  will  duly  administer  justice  according  to  the  rules  sod 

articles  for  the  better  government  of  his  migesty 's  forces,  and  according  to  an  act  of  parliament 
now  in  force  for  the  punishment  of  mutiny  and  desertion,  and  other  crimes  therrin  moi- 
tioned, — without  partiality,  flavour,  or  affection :  and  if  any  doubt  shall  arise,  whidi  is  sot 
exphdned  by  the  said  articles  or  act  of  parliament,  according  to  my  conscf  enoe,  the  b«t  of 
my  understanding,  and  the  custom  of  war  in  the  like  oases :  and  I  further  swear,  thst  I  ^ 
not  divulge  the  sentence  of  the  court  until  it  shall  be  approved  by  his  majesty,  or  by  soaie 
person  duly  authorised  by  him  ;  neither  will  I,  upon  any  account,  at  any  tinae  whBtnsvsr» 

•  eo  Geo.  III.  ft  1  Geo.  IV.,  c.  &     t  M  Geo.  IIL  ft  1  Geo.  IV^  e  6.    |  Wd.  »  0. 
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dndfltt  or  dfanver  the  vote  or  opinion  of  any  particniu-  member  of  the  oourt  martial,  an- 
ic«nqairBd  to  give  eridoioe  thereof  asa  witnea,  by  a  ooort  of  jortioe  or  a  court  martial,  in 
a  doe  ooane  of  law.    So  iidp  me  Goo.** 

And  »  mon  aa  the  aaid  oaths  ritall  have  bees  admfnietercd  to  the  reepective  memben,  the 
preadoit  of  theoout  is  hereby  aathorixed  and  required  to  administer  to  the  judge  advoeale, 
or  tke  person  officiating  as  sneh,  an  oath  in  the  fiiliowjng  words : 

*!, ,  do  swear  that  Iwlli  not,  upon  any  aooonnt,  at  any  time  whatsoever,  dis- 

dose  or  dfsoover  the  Tote  or  opinion  of  any  particolar  member  of  the  oourt  martial,  unless 
reqtdfed  to  give  evidence  tliereof  as  a  witnesi,  by  a  oourt  of  justice  or  a  court  martial,  In  a 
doe  eoane  of  law.    So  help  me  Oon." 

And  no  sentence  of  death  shall  be  given  agdnst  any  oiRmder  In  such  oaae,  liy  any  general 
esBit  martial,  unless  nine  officers  present  shall  concur  therein :  except  such  general  court 
martial  Aall  be  holdcn  in  any  pboe  beyond  the  seas  out  of  his  majtety*s  dominlone,  or  out 
of  mj  of  the  setflemenis  belonging  to  the  united  oompeny  of  merchants  of  England  trading 
totltt  Esst  Indies,  or  In  his  majesty's  colony  of  the  Bermuda  Mes,  or  In  Africa,  or  In  New 
Sooth  Wales:  and  in  aO  cases  when  a  oourt  martial  shall  consist  of  more  officers  than  thir- 
taoi,  and  ain  in  any  of  the  aforesaid  places  and  settlements,  when  the  same  shall  consist  of  a 
loer  aomber  of  offleers,  then  such  judgment  shall  pas  by  the  concurrence  of  two  thirds  at 
hHtof  the  officers  present;  and  no  proceeding  or  trtel  shall  be  had  upon  any  offence  but  be- 
tirai  the  faonn  of  eight  of  the  dock  in  the  morning  and  iMir  in  the  afternoon,  except  in 
om  which  require  aa  Immediate  example.  All  witnesses  duly  summoned  by  the  judge  ad- 
loate,  or  his  deputy,  during^  their  neoeaary  attendance  in  sudi  courts^  both  In  going  to  and 
maning  from  the  same,  shall  be  prlTlloged  from  arrest,  in  the  same  manner  as  witnesses 
atandlng  any  of  his  nugesty's  courts  of  law ;  and  if  any  such  witness  shall  be  unduly  ar- 
luied,  tfaeceuitout  of  whSdi  the  process  issued,  shall  discharge  such  arrest;  or  If  that  court 
iiBBtdtting,  then  tlie  judge  of  the  Ung*S  beneh  in  London,  or  Dublin,  or  oourt  of  session 
hSoodand,  or  the  courts  of  law  In  the  East  or  West  Indies,  or  elsewhere,  shall  discharge 
theunst  And  all  witnesses,  duly  summoned,  who  reAise  or  neglect  to  attend  on  courts 
outial,  ahsll  be  BaUe  to  attachment  in  the  oourt  of  king*s  bench  in  London,  or  Dublin,  or 
aort  of  SHBieii,  sheriffs,  or  stewards  depute,  or  their  substitutes,  within  thdr  several  shires 
vitoiaiitfieB  m  Soottamd,  or  the  courts  of  kw  beyond  the  seas. 

XXXIII.  Every  judge  advocate  or  his  deputy  is  required  to  transmit,  with  as  much  ex- 
pefiticB  ss  the  opportunity  of  time  and  pboe  will  permit,  the  original  proceedlngi  and  sen- 
temofmch  court  martial,  to  the  judge  advocate  general  In  London;  in  whose  office  they 
an  to  be  esrsfiilly  kept  and  preserved,  that  copies  may  be  obtained  by  pemos  having  a  right 


XLCL  GsHtables,  and  other  dilef  officen  In  Iretand,  shall  quarter  and  billet  the  oflfcen 
aidnldlenin  inns,  ftc,  taking  care  not  to  billet  less  than  two  men  in  anyone  house.  And 
if  ay  eonstaible,  te.,  shall  presume  to  quarter  or  billet  any  officer  or  soldier  !n  any  house  not 
vitbm  the  meaning  of  this  act,  without  the  consent  of  its  owner  or  occupier,  such  owner  or 
anpior  riiall  have  his  remedy  at  law.  Any  military  officer  using  threats  or  menaces  to  in- 
to anyoonstsble  toaet  in  oontavention  of  this  act,  on  oonviction,  shall  be  deemed  and  taken 
to  be  'tpmJttOo  caafafered,  and  utterly  disabled  to  hare  or  hold  any  military  employment 
vialsoever. 

UCVII.  Officers  receiving  pay  or  subsistence  money,  either  ibr  a  whole  regiment  or 
putiadar  tanoops  or  companfee^  shall  settle  every  four  days,  or  before  the  troops  quit  their 
!wten,  the  just  demaiids  of  all  persons  keeping  inns,  or  other  pbces  where  soldiers  are 
^intend;  and  if  any  oflloer  shall  not  satisfy,  content,  and  pay  the  mme,  on  complaint  and 
uthmade  by  two  witnesses  at  the  next  quarter  sesriona,  the  secretary  at  war  in  England,  or 
tte  aeeretaiy  in  Ireland,  are  required  and  authorized  to  give  orders  to  the  agent  of  the  troop 
« ODBipaay,  to  pay  and  satisfy  the  said  sums,  and  to  charge  the  same  against  such  oflloer. 

The  not  two  sections  provides  for  the  ordinary  and  extraordinary  providing  of  carriages 
fiv  the  finoes  marching  in  England  and  Irebmd.  In  cases  of  emergency,  justices  may  be 
(wpdrcd  to  iaae  warrants  for  providing  mddle  hors^  and  four  wheel  carriages  let  to  hire, 
^ahoTOBdi;  and  officers  demanding  them,  are  to  pay  for  their  hire  ouch  sums  as  the 
JistioeB diaD  direct    The  ooMtaUe  shall  give  a  receipt  without  a  stamps  and  order  the  hoisesb 
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&C.  to  be  provided ;  and  military  offioen  may  convey  on  then,  armi^  doChes» 
baggage,  equipage,  offioen,  soldiers,  servants,  women,  children,  and  other  pencns.  Tkit 
is  also  a  danse  for  the  relief  of  such  men  as  too  hastily  enlist  themselves;  they  diall br 21 
liberty  to  declare  their  dissent  to  such  enlisting  before  a  magwtnit«  within  fi«r  days,  bitb/t 
sooner  than  twenty-four  houn.* 

An  act  was  paawd  on  the  15th  July,  18S0,  repealing  the  public  and  private  whippog  </ 
women,  and,  instead  of  that  relic  of  barbarism,  was  substituted  for  female  ofiendeis,  isipri- 
sonment  or  solitary  oonfinementf  And,  at  the  same  time,  an  act  for  the  better  adwiiriw*- 
tion  of  justice  in  the  court  of  exchequer  chamber  in  Ireland4  On  the  Sith  Jnly,  M 
was  passed  the  act  which  reduced  the  duties  on  distillation  in  Scotland,  and  lor  the  bder 
prevention  of  private  distillation',  and  which  it  is  to  be  feared  has  greatly  incresasd  ik 
amount  of  public  and  private  crime,  by  encouraging  interopeximoe  and  idleneaB.| 

On  the  7th  May,  1831,  an  act  received  the  royal  assent  for  making  further  provisoD  fa 
the  gradual  resumption  of  payments  in  cuh  by  the  bank  of  England,  by  an  extenionof  ik 
act  already  recited,  page  275,  ^or  the  payment  of  notes  in  gold  ban  or  ingots,  aolkrieif 
the  bank  of  England  to  pay  their  own  notes,  or  any  other  debt,  on  demand,  in  the  cnncat  ui 
hiwful  coin  of  the  realm.  §  The  bearera  of  such  notes  are  not  entitled  to  demand  ingots  a 
ban  of  gokl.  But  penons  not  offered  to  be  paid  in  coin,  are  not  deprived  of  their  rig k  u 
demand  ingots.  This  act  also  repeals  that  part  of  the  former  rehting  to  the  exportaiion  « 
molten  gold.  The  bank  of  Ei^hmd  have  an  option,  when  tbor  notes  are  o&red  tot  a- 
change,  of  pajing  either  in  one  pound  notes  or  in  coin,  as  they  shall  think  fit.  A  aauhr  ml 
was  also  extended  to  Ireland.f 

On  the  7th  May,  the  African  company  wholly  ceased  and  determined,  and  no  kqgem* 
tinned  to  be  a  body  corporate  or  politic-,  and,  by  act  of  pariiament,  all  gnnts  mads  to  Lba 
were  declared  void,  and  they  were  divested  of  all  forts,  castle^  buikiings,  foatattms, « 
estates  which  they  formerly  held  on  the  gold  coast  of  Africa,  and  the  same  shall  hemasfcitb 
be  fully  and  absolutely  vested  in  his  majesty,  his  heirs,  and  suooesBon  for  ever.** 

The  better  regubtion  of  the  attendance  of  jurora  at  the  assizes  was  enacted  on  the  8th  J  v*. 
1621.  That  from  henceforth  in  any  county  in  England  and  Wales,  and  the  ooantia  (ah- 
tine  of  Chester,  Durham,  or  Lancaster,  the  sheriff  or  other  officer  to  whom  htiaop  tW 
return  of  the  vemrefaa€UJunUore&,  shall  summon  and  impaimel  not  mora  than  (ne  haaiad 
and  forty-four  juron,  or  such  lesser  number  as  the  judge  shall  think  fit  to  direct,  to  sem 
indiscriminately  on  the  civil  and  criminal  side ;  which  juron  shall  l>e  divided  eqinOy  ink' 
sets,  the  fint  set  shall  attend  and  serve  for  so  many  days  at  the  beginning  of  each  asue,  tsd 
the  second  set  shall  attend  and  serve  for  the  residue  of  the  assize.  The  summans  for  tk 
attendance  must  be  endomd  on  the  bock  for  which  set  the  juror  is  summoned.ff  The  pc»- 
oeedings  in  the  dvil  side  of  the  court  of  king's  bench,  and  also  in  the  court  of  ooounoi  pk&i 
and  in  the  pleas  or  common  hiw  side  of  the  court  of  exchequer  in  Irektnd,  were  ncwlr  n- 
guhited  by  act  of  parliament,  15Lh  June,  1821 :  \^  and,  at  the  same  time,  the  office  of  dax 
of  assize,  or  nid  pritUf  or  judges  registrar  in  Ireland,  were  also  regulated.  It  nm  ended, 
on  the  10th  July,  1821,  that  from  that  date  any  person  rescuing,  or  aiding  and  assistiiig  is 
rescuing,  persons  charged  with  felony,  shall  be  themselves  guilty  of  fekny,  and  liable  to  » 
prisonment  for  any  term  not  less  than  one  year,  and  not  exceeding  three  yean,  or  to  k 
transported  for  seven  years,  at  the  discretion  of  the  court  Assaulting,  beatii^d  or  was^ 
ing  any  constable,  &c.  in  order  to  obstruct  or  prevent  apprehendon,  they  shall  be  kept  to  M 
kbour  for  any  term  not  exceeding  two  yeara^  and  not  less  ttmn  aix  months.|i| 

An  act,  to  amend  certain  provisions  of  a  previous  act,  §§  Ihr  preventing  dandertiBe  ov- 
riages,  was  paved  on  the  22nd  July,  1822,  and  caused  considemMe confusioBanddiauBiM 
All  that  part  of  the  statute  of  George  II.,  which  rebted  to  any  subseqant  narriafe. 
wras  repealed;  but  all  marriages,  solemnized  by  license  before  thisdate,  ifnotothenoietow^ci, 
were  recognised  as  good  and  valid  to  ail  intents  and  purposes ;  but  this  act  did  not  icodersn; 
marriage  valid,  which  had  been  dechired  by  competent  authority  to  be  invalid.  It  msde^ 
darvd  that  this  act  should  not  affect  or  prejudice  the  right  and  interest  which  soy 


•  1  Geo.  IV..  c  19.  t  1  Geo.  IV.,  c  67.  tlbid,c.68.  lllbld,c,74.  ^MGecUkc^^ 
f  i&3  Ofio.IV.,e.9&  ••  1  &  2  Geo.  IV..  c.  28.  n  1  &  2  Geo.  IV.,  e.  48.  JJ  ,  »  2  G«o.  IV,  t  il 
in  I  A  20eo.  IV.,  CM.       ^2«  Geo.  11.,  e.  ss. 
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bare  in  tides  of  hanoar  or  of  property,  on  the  groand  of  former  invalidity.  The  eighth 
MCtkn  pTDvidcs,  that  no  license  for  any  marriage,  after  the  Ist  September,  1882,  efaall  be 
Sranted  by  any  person  having  aothority  to  grant  licenses,  mitil  the  parties  make  oath,  that 
tltey  are  req>ectiTely,  or  that  each  of  them  belieres  the  other  to  be  of  the  fuU  age  of  twenty, 
oie  jean  or  npiwards;  and  if  both  parties  are  under  the  age  of  twenty-one  years,  whether 
thej  are  either  a  widower  or  widow  respectively,  then  each  shall  make  oath  accordingly, 
both  88  respects  themselves^  and  of  their  belief  respecting  the  opposite  party ;  and  both  par- 
ties are  to  make  oath,  that  the  consent  oC4paren(9,  or  guardians,  have  been  signified.  And 
if  dUierGr  both  of  the  parties^  shall  be  twenty-one  years  of  age,  the  license  shall  not  be 
»rantad,  until  the  parties  shaU  have  produced  extracts  from  the  registers  of  their  baptism,  if 
wch  legisler  l>e  In  England,  and  can  be  found  :  which  extracts  must  be  proved  to  be  cor- 
net, by  the  oath  of  some  other  party.  But  if  the  register  cannot  be  found,  still  the  Iwenee 
anzMt  be  granted,  unleES  the  &et  shaU  be  proved  to  the  satisfaction  of  the  party  granting  the 
fifiEiise,  by  some  other  person  making  oath,  that  he  believes  the  parties  to  be  of  full  age,  and 
ttHing  the  grounds  of  his  belief.  To  all  which  the  consent  of  guardians  in  writing,  aUest- 
ed  by  two  witnesses  was  required,  whose  oath  was  also  farther  necessary  to  prove  the  hand- 
writiiig,  and  the  right  of  the  parent,  or  guardian,  to  give  such  consent.  The  fourteenth  seo- 
Sai  anthoiized  the  archbishops  ofH^anterbnry  and  York,  and  the  sevenl  other  bishops, 
w'thin  their  respective  dioceses,  only  to  grant  licenses.  One  of  the  parties  must  be  resident 
within  the  diooese  of  the  bishop  who  grants  the  license,  proved  and  certified  by  all  the  oaths 
and  fonnaliiies,  as  before  mentioned.  *  This  dauss  was  repealed  the  following  year,  on  the 
7ih  March,  1833  ;  and  all  marriages^  solemnised  in  oonsequenoe  of  a  license^  granted  sub- 
tH^aent  to  the  passing  of  the  aforesaid  act,  by  any  body  corporate,  or  person,  or  their  surnw 
gite,  eontmry  to  the  meaning  of  the  aforesaid  act,  were  held  and  declared  to  be  valid ;  and 
&e  parties  irregularly  granting  the  licenses,  were  relieved  from  pains  and  penalties.  Be- 
fore the  publication  of  banns.  It  was  required  by  the  act,  that  the  parties  made  affidavits 
in  writing,  of  their  names,  ages,  and  pboes  of  residence,  and  delivered  these  to  the  minis- 
ter^ voder  a  heavy  penalty ;  and  besides,  before  the  bamis  could  be  published,  to  afilz  the 
mneisad  surnames,  and  pboss  of  residence  of  the  parties,  with  all  the  partiouhtfs  already 
ipedlied,  on  the  church  doors,  to  remain  until  the  three  Sundays  of  publishing  the  banns 
v«n  expired.  The  church-wardens  were  obliged  to  preserve  the  affidavits  in  a>  chest,  to 
be  pro? ided  for  the  purpose ;  (Use  names,  however,  did  not  void  or  invalidate  the  marriage ; 
t!be  act  ikrther  required,  where  no  license  was  granted,  that  banns  should  be  published  on 
1^  Kveral  Sundays  \  This  absurd  act  created  (as  may  easily  be  supposed  from  some  of 
its  proTlBons,)  the  utmost  confusion  and  inconvenience,  and  its  tendency  was  much  more 
likely  to  encourage  illegitimate  intercourse,  and  contempt  for  the  holy  estate  of  nuitrimony, 
than  to  induce  the  youth  of  either  sex  to  enter  into  those  sacred  vows  that  bind  society  to- 
?«ther,  and  man  to  leave  father  and  mother,  and  cleave  unto  his  wife,  agreeably  to  the  di- 
^oe  institution,  in  the  state  of  man's  innocency  in  paradise. 

The  inconvenience  of  the  preceding  act  was  so  great,  that  the  whole  kingdom  of  England 
(towUdtonly  it  was  confined)  made  an  unanimous  call  on  the  legislature  for  Its  repeal, 
aodBceordingly  on  the  26th  March,  1823,  in  addition  to  the  14th  section  already  noticed,  as 
Rpealed,!  ^®  8th  and  26th,  were  by  this  act  totally  repealed,  and  licenses  were  per- 
iBitted  to  be  granted  by  the  same  persons,  and  in  the  same  manner  as  formeriy,  in  the  case 
cf  minon,  with  the  same  consent,  and  banns  to  be  published  as  heretofore ;  without  any  of 
the  impleaaBnt  machinery  of  oaths,  and  fixing  on  the  church  doors,  as  were  enacted  the  pre- 
*w«year.  A  farther  amendment  was  found  necessary,  to  be  made  on  the  18th  July, 
1823,  and  17th  May,  1824,  whteh  greatly  improved  the  act  which  caused  so  much  oonfu- 
son.  II 

"ndi  ytar,  on  the  17th  June,  an  act  was  passed  to  enUuge  the  powers  of  justices  of  the 
peace,  in  hearing  and  determining  complaints,  between  masters  and  servants^  and  between 
BAsten,  apprentices,  artificers,  and  others;  which  authorized  any  master  or  mistress, 
^«ir  stewards,  managers,  or  agents,  to  complain  against  any  apprentice  on  oath,  to  any  ju^- 
^ceofthepeaceof  the  county  or  place  for  any  misdemeanor,  misconduct,  or  ill  bebaviour 

•  4  Geo.  IV.  c.  5.  ♦a  Geo.  IV.,  c.  75.  J  4  Geo.  IV.,  c.  5. 
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on  the  part  of  his  apprantioe  -,  or  if  he  absoondi^  the  JiutSoe  of  the  peaoe  is  empowered,  | 
oomplaiDt  on  oath,  beiqg  made  to  him,  to  knie  a  vianant  £»  hie  appreheoBian :  and 
aaid  jiuUoa  can  hear  and  detennine  the  mine  cnmplalnt,  and  punifrii  the  ofiender,  bjr  ah 
the  whole*  or  any  part  of  his,  or  her  wage%  or  by  commitment  to  the  house  of  oorredH 
be  held  to  hard  labour  lor  a  reasonable  time,  not  exceeding  three  months.  * 

On  the  S7th  June,  1828,  a  new  act  wu  passed  for  the  registry  of  Teosela,  wheij 
number  of  preceding  acts  were  repealed,  and  their  provisioDS  were  oaswilidated  into  on^ 
and  it  wss  declared,  thatno  ship  or  yeael  having  a  deck,  or  being  of  the  burden  of  fii 
tons  or  upimrds^  shall  bo  entitled  to  any  of  the  advantages  or  privileges  of  a  British  shiu 
til  the  persons  daiming  property  in  her,  shall  have  caused  the  same  to  be  regiateredj 
have  obtained  a  certificate  of  the  registiy,  from  the  persona  impowered  to  give  it;  aij 
esse  such  vessel,  shall  sKerdse  any  of  the  privil^es  of  a  British  ship,  the  same  shall  be 
ject  to  Ihrfeitttre.  This  act  was  again  partially  repealed,  and  the  same^  and  some  other  ] 
visions  enacted  by  a  subsequent  act.  f 

The  laws  respecting  the  interment  of  persons  committing  suicide,  were  pardally  altei 
finrmerly  ^fdo  de  le,  or  self  murderer,  was  buried  in  a  cross  road,  with  a  stake  driven  throl 
his  body ;  but  now  by  this  ac^  the  coroner  is  empowered  to  direct  his  remains  to  be  priva 
interred  in  the  church  yard,  and,  without  any  stake  driven  through  his  body,  fiiitj 
act  prohibits  the  performance  of  all  Christian  rites,  that  is^  the  solemn  burial  service  \k 
said  at  such  ftmends.  % 

The  sum  of  £60,00(\  was  voted  by  the  oommona,  en  the  18th  July,  1SS3^  lor  buiU 
additional  pboes  of  worship  in  the  Uighhuids  and  Uands  of  Scotland,  because,  in  Taiij 
parts  of  the  country,  the  parishes  are  so  extensive,  that  it  was  fbund  impossible  for  manf 
the  inhabitants  to  attend  divine  service  at  the  pariah  church,  or  lor  the  minister  to  visit 
more  distant  parts.  § 

A  bin  passed  both  houses  of  parliament,  and  received  the  royal  sanction,  on  the  17th  jJ 
18SM,  lor  asosrtaining,  estabUsUi^,  and  regulating  uniformity  in  the  wdghts  and  meoai^ 
and  which  came  into  operation  all  over  the  three  kingdoms^  on  the  1st  May,  1825.  ij 
distance  between  the  centres  of  the  two  points  in  the  gold  stud%  in  the  stra^^ht  bras  n| 
kept  by  the  derk  of  the  house  of  commora^  when  at  the  temperature  of  (S  d^rees,  by  F^ 
enheit's  thermometer,  is  dedarsd  to  be  the  genuine  standard  of  the  imperial  yard  mi 
and  the  only  standard  measure  of  extensien  whatsoever,  by  which  measures,  whether 
superficial  or  solid,  ahall  be  derived,  computed,  and  ascertained.  One  third  part  of  the 
bnsB  rod,  to  be  a  fioet,  the  twelfth  part  of  such  £Dot  an  inch ;  the  pole  or  perch,  shall 
five  such  yacds  and  a  half  in  length ;  the  furkoig,  two  hundred  and  twenty;  and  the 
one  thousand  seven  hundred  and  sixty  such  yards.  All  superficial  measure,  shall  be  ooiig 
puted  and  ascertained  by  the  same  standard  yard,  or  by  certain  parts,  multiples,  or  pnj 
portions  thereof :  the  rood  of  land,  shall  contain  one  thousand  two  hundred  and  ten  squa^ 
yards,  of  the  imperial  standard :  an  acre  of  hmd,  shall  contain  four  thousand  eight  hud 
dred  and  forty  such  square  yards.  The  standard  brasB  weight  of  one  pound  Troy  veigbfj 
made  In  the  year  1758,  now  in  the  custody  of  the  derk  of  the  house  of  commons,  is  dcfin«< 
to  be  the  standard  measure  of  weight.  The  standard  measure  of  capadty,  both  for  liquit^ 
and  for  dry  goods,  that  are  not  measured  by  a  heaped  measure,  shall  be  the  gedkn,  oontam' 
ing  ten  pouiMls  of  avoirdupois  weight  of  distilled  ivater,  weighed  in  air,  at  the  tempenture  oi 
62  degrees,  of  Farenheit's  thermometer,  the  barometer  beii^  at  30  inches,  and  whidi  is  de- 
dared  to  be  the  unit,  and  only  standard  measure  of  capedty,  by  which  wine,  beer,  aJt*! 
spirits,  and  all  sorts  of  liquids  and  dry  goods,  not  measured  by  heaped  measure,  shall  be  de- 
rived, computed,  and  ascertained ;  of  which  the  quart  shall  be  one  fourth,  the  pint  one  eigittii; 
two  such  gallons  shall  be  a  peck,  and  eight  such  galk)n8  shall  be  a  bushel,  and  eight  aich 
bushels  shall  be  a  quarter  of  com,  or  other  dry  goods,  not  measured  by  heaped  metsure: 
coals,  culm,  lime,  fish,  potatoes,  or  fruit,  and  all  other  things  sold  by  heaped  messare,  sbail 
be  measured  by  the  aforesaid  bushel,  containing  eighty-four  pounds  avoirdupois,  ss  beforei 
the  same  being  made  round,  with  a  pkiin  and  even  bottom,  and  nineteen  inches  and  a  bah, 
from  outside  to  outside.    In  heaped  measure,  the  heap  to  be  in  the  shape  of  a  oooe,  of  ui« 

4  Geo.  IV.,  c.  34.  t  4  Geo.  IV.,  c.  41.-e  Gea  IV.,  c  lio. 
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slat  of  at  leiBt  idx  indies;  three  mch  bttsiiali  ihaU  be  •  auk,  and  twelve  lucb  Mcksi  a 
kklron  of  ooalB.* 

M  r  Joeeph  Home  intradaoed  a  hOl  into  paritoment  £gr  the  repeal  of  all  the  lawe  relative 
tlk.e  onmWnatien  of  workmen,  and  which  finally  paned  on  the  Slat  June,  18S4.  TUe  aek 
pealed  some  acta  partially  and  oCheri  entirely,  from  33  Edward  I.  to  the  67 George  III. ;  to- 
dker  with  all  other  laws,  statutes,  and  enactments  now  in  fcrae  throughout  any  part  of  the 
littfd  kingdom  relative  to  oombination,  to  obtain  an  advance  of  wages^  or  to  lesssn  or  alter 
le  hioani  or  duration  of  the  time  of  workii^,  or  to  decanmse  the  quantity  of  work,  or  to  i^ 
ilate  or  oontrol  the  mode  of  carrying  on  any  manufbcture,  tmde,  or  bosiDefli,  or  its  man- 
gcnkent ;  relative  lo  cpmhinationi^  to  lower  the  rate  of  wages,  or  to  increase  or  alter  the 
iian  or  duiation  of  the  time  of  woiking,  or  to  inereaae  the  quantity  of  work,  or  to  regulate 
r  oontrol  tho  mode  of  oanying  on  any  manuiaGture,  ftc ;  rehuive  alao  to  fixing  the  amowit 
f  the  wages  of  labour,  or  to  ohligo  workmen,  not  hind,  to  enter  into  work :  together  with 
ny  other  enactment,  nibrciug  or  extending  the  applioation  of  any  of  the  aft>reBaid  ads  or 
narfmenti,  are  by  this  act  repealed.  This  act  exempts  workmen  from  punishment  under 
he  statute  law  who  enter  into  combinations ;  and  masters  ofiending,  in  like  manner,  are 
ibo  protected  from  prosecution.f  At  the  same  time  an  act  was  passed  consolidating  and 
imcnding  the  laws  relative  to  the  arbitration  of  disputes  betwixt  workmen  and  their  mas- 
len  '.\  and  also  to  repeal  the  laws  previously  in  force  for  prohibiting  artificeis  from  going 
ifanmd,  so  thai  an  artisan  is  now  free  to  carry  his  industry  to  any  part  of  the  globe  where  he 


Fariiament  were  not  inattentive  to  the  gradual  increase  of  public  opinion  on  the  tnffic  in 

davea,  between  the  great  skive  mart,  Africa,  and  our  West  Indhm  ooknies;  and  aooordingly 

u  act  pnmed  both  houses,  and  receivitd  the  nynl  assent  on  Mth  June,  1SS4,  rapealii^  aill 

«*  ndating  to  the  slave  trade,  and  the  exportation  and  importation  of  fbvee  into  any  of  our 

cBknuea :  the  puichaae,  sale^  or  eontract  lor  sfatves  was  dectaured  to  be  lUeyd,  aoaking  hians 

flr  gnanmtcfls— the  shipping  of  goods  for  their  pnicbass^  and  the  serving  on  board  vssmIs  for 

aa  y  such  purpose^  or  insuring  vesMis  or  abves^  were  dedarsd  to  be  unbwful,  and  under  a 

poalty  of  £100  for  each  dave.     Deahi^  in  slaveson  the  high  seas  to  be  deemed  piracy, 

mi  the  penalty  of  death  awaided  on  oonviotion.    Nothing,  however,  in  this  act  interferes 

fiiih  the  owners  of  slaves  already  domesticated  in  our  ookmies,  who  may  be  emptoyed  on  the 

high  aeas,  or  any  where  else  at  their  master^  option.    This  act  embodies  the  treaty  betwi  en 

Gnat  Britain  and  Portugal,  si^ied  at  Vienna,  2Std  January,  1815»  for  the  suppreerion  off 

fte  slave  tmde,  by  the  Portugneee  to  the  north  of  the  equator,  rfgned  by  the  lato  loid 

GHtlercagh  and  the  viscount  Palmella;  a  treaty  with  the  court  of  Spain,  signed  at  Madrid, 

23d  September,  1817;  also  a  treaty  with  the  king  of  the  Netheriands,  for  preventing  their 

wbjeclB  engagiag  in  any  tnffic  in  slaves^  ngned  at  the  Hague,  4th  May,  1818 1  besides  ad- 

(Sfional  artkdes,  notes,  and  instrvctions  entered  into  with  all  these  poweia.    The  act  allowa  a 

boBBty  of  £10  for  every  man,  woman,  and  child  dave  found  on  board  any  captured  sbve 

ibip  after  condemnation,  to  be  paid  out  of  the  consolidated  fimd.1 

On  the  10th  June,  1885^  an  act  passed  through  parliament  to  enable  the  lorda  of  the  trea- 
wy  to  purchase  from  John,  duke  of  Athole,  the  right  of  sovereignty,  which  that  nobleman 
bdd  as  heir  of  the  seventh  earl  of  Derby,  who  was  king  of  Man,  and  to  annex  the  eame  lo 
the  imperial  crown  for  ever.^  The  kw  of  Soothmd  regardii^  leaaing-making,  eedition  and 
bhaphemy,  wiuch  were  eufegect  to  a  very  severe  penalty,  haa  been  asrimilated  to  the  law  of 
Eogteod;  and,  theieliure,  Imt  the  iirit  offeivx,  under  any  of  them  heads,  the  oflimder  ie  liaU^ 
tofineorimprieonnMntatthediscrethnoftheoourt;  for  the  second,  both  fine  and  impri- 
RBment,or  tobe  baniehed  finom  the  kill's  dominion^  at  diecretion ;  and  if  the  offonder  who 
Im  bem  sentenced  to  banieh  hioaself  out  of  the  king's  dominionB,  shall  be  found  at  laige 
forty  days  afterwanh^  he  may  then  be  tnnsported  for  fourteen  years.** 

Anaet  wae  passed  this  year  for  the  auNre  easy  recovery  of  email  debts  In  Sootbuid,  em- 
povering  justices  of  the  peace  to  hear  and  determine  causes  and  compkUnts  under  five 
pouads.  The  act  enjoins  that  a  copy  of  the  complaint,  wamnt,  citation,  and  amount  of 
debt  ahaU  be  delivered  at  same  time  to  the  defender  pertonaiUf^  or  left  at  his  dwettixy  phne ; 
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if  not  dted  penomUy  he  must  be  dted  personally  a  seoond  time,  with  the  words  dt  tiotv, 
added :  and  in  the  event  of  the  defender  not  appearing  in  oouit,  he  is  held  as  acknowledf - 
ing  the  debt  or  Justice  of  the  demand.  Constablei  must  tite  witnesses,  whose  attendance 
may  be  compelled  under  a  penalty  not  exceeding  twenty  shilluiga.  No  procurator,  acdidtor, 
writer,  or  attorney  is  allowed  to  appear  as  agent  either  for  plaintiff  or  defendant,  bat  both 
parties  must  plead  their  own  causes  viva  voce,  and  upon  oath,  if  so  required.  Athoogh  the 
non-appearance  of  the  defender  is  held  as  confessing  the  debt,  yet  he  may  send  an  ezcuae  by 
any  member  of  his  family,  which,  if  it  appears  reasonable  to  the  court,  the  jus- 
tices may  adjourn  the  cause  to  the  fdlowing  court  day.  And  the  court  may  hear  either 
party  by  a  member  of  either  of  their  ikmilies,  or  by  any  person,  not  being  a  legal  practi. 
tioner,  holding  a  written  mandatory  from  them,  if  the  court  thinks  fit  After  judgment,  or 
decree  is  pronounced,  a  warrant  for  execution  is  granted,  which  cannot  be  enforced  till  after 
the  expiry  of  ten  free  days  from  the  date  of  pronoundng  the  decree;  the  charge  to  be 
given  by  the  constable  or  peace  officer,  either  personally  or  by  leaving  the  same  at  his 
dwelling-hotise.  But  this  act  does  not  extend  to  any  debt  where  the  titles  of  lands,  or  heredi- 
taments^ wills,  testaments,  or  marriage  contracts,  are  involved,  although  the  debt  may  not 
amount  to  five  pounds:  nor  to  any  debt  or  thing  won  by  gaming,  betting,  or  play  of  any 
kind,  or  any  demand  for  spirituous  liquore.* 

The  laws  rehitive  to  qualification  and  summoning  of  jurors,  and  the  formation  of  juries  in 
England  and  Wales,  being  both  numerous  and  compUcated,  it  was  found  expedient  to  eon- 
■oUdate  and  simplify  them.  Accordingly  a  bill  was  introduced  into  parlUment,  and  finally 
received  the  royal  sanction  on  the  8Sd  June,  1885,  which  enacted,  that  any  man  bulwocu  the 
ages  of  twenty-one  and  sixty  years,  who»  either  in  his  own  name  or  in  trust,  is  seised  of 
certain  hereditaments,  whether  of  freehold,  copyhold,  or  customary  tenure^  shall  be  quali- 
fied and  Uable  to  serve  in  juries  for  the  trial  of  all  issues  joined  in  any  of  the  long's  ooorta  of 
record  at  Westminster,  in  the  superior  courts  of  the  three  counties  palatine,  in  all  ooorts  of 
assise,  nisi  prius,  oyer  and  terminer,  and  gaol-delivery,  in  the  counties  in  which  they  re^MO 
tively  reside— both  as  grand  and  petty  jurorsi  No  alien,  nor  man  attainted  of  treasosi  or 
felony,  or  convicted  of  any  in&mous  crime,  unless  he  has  received  a  free  pardon,  nor  any 
man  under  outlawry  or  excommunication,  is  qualified  to  serve  on  any  jury.  The  proper 
officers  must  summon  the  jurors  ten  days  before  attendance  is  required ;  and  for  qiecial 
juries,  tliree  days.  When  a  jury  have  not  given  their  verdict,  other  twelve  may  be  awom 
for  other  issues,  that  no  time  may  be  lost:  and,  if  not  objected  to,  the  same  jury  may  try 
several  issues  in  succession  without  being  redrawn.  Any  man  returned  as  a  juror,  may  be 
challenged  and  set  aside  if  he  has  not  the  qualification  required  by  law,  and  he  must  be 
discharged  if  the  court  be  satisfied  of  the  flKt;  but  no  person  arraigned  for  murder  is  ad- 
mitted  to  any  peremptory  challenge  above  the  number  of  twenty.  No  man  can  be  again 
returned  as  a  juror,  who  has  served  at  nisiptiut,  or  gaol-delivery,  in  the  county  of  Middle- 
sex in  dther  of  tlie  two  terms  next  immediately  preceding,  or  in  the  other  counties,  &&, 
who  has  served  within  one  year  preceding.  No  sheriff  or  other  officer  can,  under  any  pre- 
tence whatever,  lake  or  receive  any  money  or  reward  to  excuse  a  man  from  serving  or  from 
being  summoned  to  serve  on  juriefcf 

The  provisions  of  the  late  act,!  repealing  all  the  laws  relative  to  the  combination  of  work- 
men, not  having  been  found  effectual,— «uch  combiiuitions  being  injurious  to  trade  and  com- 
merce, and  highly  prejudidal  to  the  peace  and  prosperity  of  the  kingdom,— it  was  found  ne- 
cessary to  make  fkrther  provision,  as  well  for  the  security  and  personal  freedom  of  the 
individual  workmen  in  the  disposal  of  thdr  skill  and  bbour,  as  for  the  security  of  the  persons 
and  property  of  their  masters  and  employers,  and  therefore  the  former  act  was  repealed.  1 1 
is  now  enacted,  that  if  any  peraon,  by  vidence  to  the  persons  or  property,  or  by  threats  or  inti- 
midation, or  any  manner  of  mdestation  or  obstruction,  shall  force,  or  endeavour  to  fane,  any 
joomeyman,  &c.,  to  depart  from  his  hiring,  employment,  or  work,  before  the  same  shall  be 
finished,  or  prevent  any  joumeyifian,  &&,  from  hiring  himself  to,  or  from  accepting  work, 
&c.,  from  any  person ;  or  if  any  person  use  or  employ  violence  to  anoLherIi  person  or  pro- 
perty, or  by  threats,  molestation,  or  any  obstruction,  force  or  induce  any  person  to  belong  to 
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3D7  dab  or  aaodBUon,  or  ooDtributo  to  any  common  fimd,  or  to  pay  any  fine  or  penalty  for 
sot  hdan^tog  to  such  dub,  or  for  hig  not  having  complied,  or  refusiiig  to  comply,  with  any 
rales,  orden,  renlutions,  or  regulations  made  to  obtain  an  advance^  or  to  reduce  the  rate  of 
mf  es,  or  to  leaen  or  alter  the  houn  of  working,  or  to  decreaae  or  alter  the  quantity  of 
vork,  or  to  regokte  the  mode  of  ourrying  on  any  manufacture,  &c.,  or  ito  mani^ement :  or 
if  any  perm  ahall  by  violenoe  to  the  person  or  property  of  another,  or  by  threats,  intimida- 
tJoD,  molestation,  or  ofastmelion,  force,  or  endeavour  to  force,  any  manufiicturer,  &&,  to  make 
toy  ahaatian  in  his  mode  of  regulating,  managing,  conducting,  or  carrying  on  such  manu- 
frttoKs,  fe;  or  to  lintit  the  number  of  his  apprentices^  jounieymen,  workmen,  or  senranfcs : 
cKTj  penon  so  ofiendlng,  aiding,  abetting,  or  asnsting,  on  comriGtion,  shall  be  imprisoned, 
ud  nay  be  kept  to  hard  labour  for  any  time  not  exceeding  three  calendar  months.  But 
(ids  act  is  not  meant  to  interfore  with  regular  meetingB  for  the  purpose  of  settling  rates  of 
npes  to  be  received,  or  the  hours  of  kbour  to  be  employed  by  the  perwns  meeting.  The 
act  aho  yktj  property  deban  a  master  in  any  particular  trade  or  manu&cture,  &&,  from 
ading  as  a  justice  of  the  peace  in  any  case  where  the  ofl'ence  is  chaiged  to  have  been 
CDmmJtied  under  this  act.* 

The  laws  received  a  more  extensive  reformation  during  the  short  reign  of  George  lY. 
tiBD  any  previous  age  had  experienced;  for  much  of  which  we  are  indebted  to  the  en- 
tighteiMd  exertionB  of  Sir  Robert  Peel ;  his  acts  rehite  chiefly  to  offences  against  individuals, 
aod  to  the  adminisbration  of  the  criminal  law  generally :  in  connexion  with  this,  lord  Lans- 
downs  introduced  a  hiw,  which  rebtes  chiefly  to  offences  against  the  person,  and  which  will 
beaftemards  nanated  in  ito  proper  place.  And  as  the  following  act  is  of  considerable  im- 
poftiDee,  as  making  such  Amdamental  changes  and  improvemento  in  the  administration  of 
ainuoal  justice  in  Fjigland,  we  shall  give  it  entiro,  divested  however  of  its  technkxUitics. 
Itvaspstted,  and  bean  date,  S6th  May,  18S6. 

I.  Whxixas,  it  is  expedient  to  define  under  what  circumstances  persons  may  be  admitted 
tp  bail  in  cases  of  felony ;  and  to  make  better  provision  for  taking  examinadona,  informa- 
tiou,  Uilments,  and  xeoognianoss,  and  returning  the  same  to  the  proper  tribunals :  and, 
vkenaa,  the  technical  strictness  of  criminal  proceedings  might  in  many  cases  be  relaxed,  so 
m  to  insim  the  punishment  of  the  guilty,  without  depriving  the  accused  of  any  just  means 
of  defence;  and  the  administration  of  justice  in  that  part  of  the  united  kingdom  called 
Eflghnd,  might  in  other  reqieds  be  rendered  more  effectuaL  Be  it  thereforo  enacted,  &c, 
liatwheD  any  penon  aludl  be  token  on  a  charge  of  felony,  or  suspicion  of  it,  beforo  one  or 
BdnJDitKesof  the  peace,  and  the  charge  supported  by  positive  and  credible  evidence  ot 
tlit  iact,  or  by  such  evidence  as  creates  a  strong  presumption  of  guilt ;  such  person  shall  be 
ooBuutted  to  prison  by  such  justices  in  manner  herein  described :  but  if  thero  be  only  one 
joaiee  present,  and  if  the  evidence  be  such  as  neither  to  raise  a  presumption  of  guilt,  nor  to 
wnnt  a  dismisml  of  the  chaige,  such  justice  shall  detain  the  accused  party,  until  he  or  she 
on  be  taken  before  two  or  more  justices ;  and  if  the  evidence  given  beforo  them  shall  not, 
io  their  ophiion,  be  such  as  to  raise  a  strong  presumption  of  guilt,  nor  to  require  committal, 
^  yet,  notwithstonding,  it  shall  appear  to  them  that  there  is  good  ground  for  judicial  in- 
foiy,  then  the  accused  person  shall  be  admitted  to  bail. 

II.  And  before  the  justices  of  the  peaoe  shall  admit  to  ball,  or  commit  to  prison  any 
?enao  armted  for  fdony,  or,  on  suspicion  of  it,  shall  take  the  examination  of  such  person, 
aidthe  information  on  oath  of  thoae  acquainted  with  the  ftcto  and  circumstances  of  the 
aa.aDdahaU  put  as  much  thereof  as  is  material  in  writing :  and  the  two  justices  shall  cer- 
tify adi  bailment  in  writing,  and  shall  have  authority  to  bind  all  who  know  or  declare  any 
^  reqwetfaig  the  folony,  to  appear  at  the  ne^t  court  of  o)  er  and  terminer,  &c,  where  the 
^  ii  to  be^  to  prosecute  and  give  evidence  accordingly.  The  justices  shall  subscribe  and 
ddirer  the  examinations  into  court. 

II L  The  third  section  is  a  repetition  neariy  of  the  former,  respecting  the  duty  of  justices 
^  c^gea  of  misdemeanor. 

IV.  Rilatfls  to  the  duty  of  the  coroner,  who,  on  any  inquisition  where  any  person  shall  be 
oidicted  for  manaiaiighter,  or  murder,  or  the  accessories,  shall  put  the  material  pans  of  the 
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eridMMD  tn  wiftinf ;  and  las  tuthMky  to  bind  all  perams  by  reoojpilflsoei  who  hurt  giTen 
evldenee,  to  piweeate. 

V.  Any  lartioe  or  ooroner  ofiending-iii  atny  thinf  eontniy  to  the  trae  Intoitaid  mcning 
of  then  prorMoiiB,  ahaU  on  a  aummafy  proof  be  fined. 

VI.  ThoaeproiWons  rotating  to  jnatieea and  ooranendiaa  be  i^ipttoafaie^  nil  ^ 
ooantiea  at  hirgt,  bat  to  all  other  Juriadictloiia. 

VII.  This  profidflB  for  all  fdoniea  with  and  withent  benefit  of  dergy*  bntaaa  BRtae- 
quent  act  wholly  aboUdied  this  privflege,  the  daose  Is  renderod  mmeeeswy.* 

VIK.  And  with  regard  to  deigyaUe  ofienoes,  if  anypenon  shall  be  indicted  of  any 
felony,  which  entitlea  the  offender  to  the  benefit  of  dergy,  and  on  arraignment  siidi  pemi 
shall  oonfeai  the  feiony,  or  stand  mute  of  malice,  or  will  not  answer  directly  to  the  cfaaige, 
or  shall  peremptorily  challenge  abore  the  nnmber  of  twenty  jurymen,  or  abaU  be  on&md 
upon  sudi  indictment,  then  the  offender  and  accessories  shall  be  deemed  and  taken  to  be 
convicted  of  the  ftteiy ;  and  the  court  ehall  award  such  judgment  as  If  he  had  been  ooa- 
▼icted  by  Terdiet 

IX.  If  any  person  shall  counsel,  procure,  or  command,  any  other  penon  to  commit  toy 
felony,  whether  at  oommon  law,  or  by  virtue  of  any  statutes,  the  counsdlor  ahaU  be  deemed 
guilty  of  felony,  and  may  be  indicted  or  convicted  either  as  an  acceseory  befinv  the  Ihct  tothe 
prindpal  fblony,  or  after  the  conviction  of  the  prindpal  fekm,  may  be  indicted  andanrkted 
of  a  subslantiTe  fdony,  whether  the  prindpal  shall  or  shall  not  have  been  oonvictod  or  amen- 
able to  justice,  and  may  be  punished  in  the  same  manner  as  any  aceesmry  eoRvieted  sssKh 
beforo  the  fhct ;  and  the  aooessory's  offence  may  be  inquired  of,  tried,  detennined,  and  pen- 
ished  by  any  court  having  jurisdiction  to  try  the  prindpal  felon,  wherever  the  efionoe  may 
have  been  committed :  if  the  prindpal  felony  shall  have  been  oomaaltted  in  one  coonty,  and 
the  acoesBory*8  offence  in  another,  the  acceseory's  offiinoe  may  be  tried  in  either  of  nieli 
counties. 

X.  Omtdns  provisions  to  the  aune  effect  as  the  proeedlng  section. 

XI.  If  any  prindpal  offender  shall  be  in  any  wise  convicted  of  mty  felony,  ho  ahsH  be 
proceeded  against,  dtber  before  or  after  the  fiiet,  In  the  same  manner  aa  if  the  prindial 
fekm  had  been  duly  attainted,  even  although  the  prindpal  shooU  die,  or  be  admitted  to 
benefit  of  deigy,t  or  pardoned,  or  otherwise  ddfyered  before  attainder:  and  theaeeeBory 
•ball  suffer  the  same  punishment,  as,  if  convicted,  he  should  have  suffered.  If  the  prindpal 
had  been  attainted. 

XII.  Provides  for  the  trial  of  offences  committed  on  the  boundaries  of  ooniliei,  whicb 
may  be  tried  in  either  county. 

XIII.  Ounces  committed  on  any  person,  or  property  in  any  coach,  waggon,  cart,  or 
other  carriage  employed  In  any  journey ;  or  on  board  of  any  veasd  employed  on  any  w))iage, 
navigable  river,  canal,  or  inhoid  navigation,  may  be  dealt  with,  inquired  d;  tried,  deter- 
mined, and  punished  fai  any  county  through  any  part  whereof  such  of  the  above  vehidei 
shall  have  passed  in  the  ooune  at  the  journey  or  voyage:  and  in  all  eassa  when  the  ade, 
eentre,  or  other  part  of  any  highway,  te.,  or  canal,  &c.,  shall  constituto  the  boundsiyof  any 
two  counties,  sudi  fdony  may  be  tried  and  determined  in  dther  of  the  aid  oounticab  in  the 
same  manner  as  If  it  had  actually  been  committed  in  such  oounty< 

XIV.  In  any  indictment  of  informaUon  for  any  fekny,  &&,  wheidn  it  shall  be  mas- 
aary  to  state  the  ownCTship  of  any  property,  whether  real  or  pemnal,  wUoh  bdongs  or  ia  ia 
the  posseedon  of  more  than  one  person ;  whether  they  be  paitners  in  tiade,  joint  tenants, 
paroenen^  or  tenants  in  oommon ;  it  shall  be  suAdent  to  name  one  of  such  penone,  and  to 
state  that  the  property  belongs  to  him,  and  any  othera  as  the  case  may  be;  and  the  tbore 
description  is  suffident  for  indictmenta  or  informatlens,  and  the  WMuing  ef  this  pnfiaon 
extends  to  all  joint-stock  companies  and  trustees. 

XV.  In  any  indictment  or  faifomation  for  a  fohmy,  9k.,  oommittod  in  or  npen  any  biid^ 
court,  gad,  house  of  correction,  infirmary,  asj^lum,  or  other  building  erected  or  malBtaioed 
in  vdiole  or  in  part  at  the  expense  of  any  county,  ridii^,  or  dividon,  or  on  or  with  rap«^  ^ 
any  goods,  chattels,  fa.,  provided  at  their  expense,  and  to  be  used  in  regain  or  altentknao^ 
any  of  these  public  institutions ;  it  shall  be  suffident  to  state  that  such  property,  red  or  per- 
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tmdt  Mmgt  to  the  inhriillaiiCs  of  aach  omnty,  ftc,  without  vp$diying  the  Munea  of  any  of 
dMidaUtuilfl. 

XVI.  In  any  indietnieiit  Ibr  fehmy  od  my  workhooM^  poorhouie,  or  goodi,  te.  pro- 
fidei  far  the  WB  of  the  fN»r  of  any  pariihee,  towialii|M,  hanUeM,  or  places ;  or  to  be  used  in 
uywoiUKNHe,  or  poorhoon,  or  «>  the  master  or  mirtraM,  or  senrante  of  the  aame.  It  ehall 
bewflfltoit  to  itate  aneh  property  to  belong  to  the  ovoneen  of  the  poor  for  the  time  being, 
nhhant  apadiying  aD  or  any  of  thdr  wmei:  and  in  leioniei  on  materiali,  tools,  or  inipl»- 
mailsftralteri^  or  repairing  the  highiimye  within  any  paHah,  frc  otherwise  than  by  the 
li»  trsiiBW  oretminisrioneii  of  any  tunipiko  road ;  it  shall  be  sniMdent  to  aver,  tiwt  ouch 
tilhgianthepropepty  of  the  sarreyon  of  the  highway  for  the  time  being,  and  it  is  net  ne- 
onuy  to  specify  any  of  their  names. 

XVII.  Withrespeet  to  any  indictment  or  information  for  lekmy  or  misdemeanor,  com- 
mitted on  any  honse,  turnpike  or  other  property  of  any  description,  belonging  to  any  tnm- 
pb«  nsd,  Itis  snfieleDt  to  state  that  suoh  propeity  belongs  to  the  truatees  or  commJaJonere 
for  the  thae  beii«,  without  specifying  thdr  umes. 

XVI IL  A17  tedictment,  te.  ibr  felony,  fts.  4Somanltted  on  any  sewer,  or  other  matter 
vitlitn  or  under  the  tIow,  cognimnoe,  or  management  of  any  csmmisrioueia  of  sewen,  it  is 
■Adcnt  to  state  that  sihrii  property  behmgs  to  the  trustees  or  ooDiaaiasionori  fiir  the  time  be- 
iif,  nithoat  spedf^ng  their  names. 

XIX.  No  indietmem  or  information  almll  be  abated  by  rsMon  of  any  ^ikitory  plea  of  mis- 
MRafforimBtofadditian,orof  wnuy  addition  of  the  party  ofibiing  such  pies,  if  the  court 
iiaUbemiisfied  by  affidaTit  or  otherwise  of  the  truth  of  such  plea;  but  in  suoh  csm  the 
«nit  MI  forthwith  caaw  the  indictmsnt  or  indictments  to  be  amended  aoooidtiig  to  the 
tnthf  sod  stodl  cbU  upon  sneh  party  to  plead  therato,  and  shall  proceed.as  if  no  suoh  dib- 
(Mj  pim  had  been  advaneed. 

XX.  No  jadgment  upon  any  indictment  or  infoimation  for  any  folony  or  misdemeanor, 
vlMher  slier  TBidict  or  outlawry,  or  by  confossion,  defiuilt,  or  otherwise,  shall  be  stoyed  or 
nrnied  for  want  of  the  averment  of  any  matter  necesssry  to  be  pnnred,  nor  for  the 
mhdm  of  the  mwds,  •*  as  ai^eaxi  by  the  ncoid  ;*' or  of  the  wunds,  "  with  force  and  anns;'* 
«rof  the  noRb,  "agniast  the  peace;"  nor  for  the  insertion  of  the  words,  <*i«ain8t  the  foim 
iCtkisMato;'' Instsad  of  tho  words,  <»  agaiiMt  the  form  of  the  statutes,*' or  oiw  MTM ;  nor  for 
tlatuy  peiBon  or  penons  mentioned  in  the  indictment  or  information,  isor  aro  designated 
by  a  aame  of  ofliee,  or  other  descripave  appeUaftkni,  instead  of  his,  her,  or  their  proper 
Ban;  asr  for  omittiiv  to  stale  the  time  at  which  the  oiTenen  was  cipimitted,  in  any  case 
wlan  lime  is  not  of  Che  essence  of  the  offence ;  nor  for  stating  the  time  impeifoctly,  nor  for 
ttitiaKtheeOiBBoe  to  have  been  coanmittad  on  a  day  sntasequent  to  the  finding  of  the  indiot- 
auitQruddUiing  the  infonnation,  or  on  an  impossible  day,  or  on  a  day  that  never  hap- 

t  of  a  proper  and  perfect  vsDue^  when  the  court  shall  appear  by  the  in- 
I  to  have  had  Juilidlelfon  over  the  oAnoe. 

XXI.  No  verdict  after  Judgment  ibr  any  felony,  &c  shall  be  ateyed  or  revaraed  for  want 
tftrinillter,  nor  by  reason  that  the  jury  prooem  has  been  awarded  to  a  wrong  officer,  upon 
n  inmOdcBt  saggesHon  ;  nor  for  any  mimomer  or  miedescription  of  the  officer  returning 
Mdi  pnneai,  or  of  any  of  the  juron;  nor  beeauM  any  person  has  served  on  the  jury  who  has 
■lot  been  retained  as  a  jliror  by  the  sheriff  or  other  officor ;  and  that  when  the  offence 
^UfiA  haa  been  craated  by  any  slatnto,  or  subfected  to  a  greater  degree  of  punishment,  the 
■B^tctamit  abdl,  after  verdict,  be  held  suffldent  to  wanant  the  punishment  prescribed  by 
^aMnte,  if  it  describe  th^  offence  in  the  words  of  the  stetnte. 

KII.  The  court  before  which  any  person  shall  be  prosecuted  or  tried  for  any  felony,  is 
keidiy  anfooriaed  and  empowered,  at  the  request  of  the  prosecutor,  ar  of  any  other  peraon 
*^  did]  appear  on  reoc^anceor  subpeena,  to  prooecuto,  or  give  evidence  against  any  per- 
snaeeued  of  fdony,  to  order  payment  to  the  prosecutor  of  the  costs  and  expenses  incurred 
^  the  pnaecotor  ;  as  also  such  sums  of  money  as  the  court  shall  think  raasonable  and  suffi- 
^^^  idBbBTM  the  prosecutor  and  witnesMs,  for  the  expenses  they  have  sevendly  incurred 
nattaDding  before  the  magistiates  and  gmnd  Jury,  or  in  otherwise  carrying  on  such  pro- 
itHttm;  and  also  a  eompenmtion  for  thdrtrouUe  and  km  of  time.  It  shall  be stiH  lawful 
^  tbi  eoart,  when,  in  the  opinion  of  the  court,  any  peraon  shall  have  attended  in  obedioMie 
of  toy  pask  raoognisBnca  or  subpcana— even  although  no  indictment  had  been  prefened— 

«o 
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to  order  payment  to  such  penon  of  such  eum  of  money  m  tbe  court  iball  think  rmaaniAtf 
forraimbttniiif  their  expemei  and  kM  of  time.  And  theexpenaeeand  reoumenlkBiUl 
be  aioertained  by  the  magiitntee'  oertii&OBtfl^  granted  befiace  the  trial,  fte. 

XXIII.  Many  individuals  haYing  horatafbre  been  datanred  by  the  eacpens  from  po. 
scouting  peisons  guiUy  of  misdemeaDon,  who  oonaequenUy  escape  the  puntAmmt  doe  lo 
their  odenom-,  for  remedy  it  is  enacted,  that  wiien  any  prosecutor  or  other  penon ifaall ap- 
pear before  any  court  on  reoogniasnoe,  or  subpmns,  either  to  proseoula  or  giTe  tnMmt 
against  any  pemn  indicted  of  any  aamuit,  with  intent  to  commit  lehmy ;  of  any  riot,  of  uy 
misdemesnor,  for  reoeivlag  stolen  property,  knowing  the  same  to  hare  been  stolm  pnpertj, 
of  any  asmult  upon  a  peace  officer  in  the  executioiiof  his  duty,  or  upon  aay^  penon  In  liil 
of  such  officer,  of  any  neglect  or  breach  of  duty  as  a  peace  officer,  of  any  aanalteouunittal 
in  puiwance  of  any  conspiracy  to  raise  the  rate  of  wages,  of  knowiiyly  and  deeignedly  ob- 
taining any  property  by  fidse  pretence^  of  wflAd  and  indecent  exposure  of  the  penon,  of 
wilful  and  corrupt  peijury^  or  its  suboraation ;  every  such  court  is  haiaby  aathoiisod  nd 
empowered  to  order  payment  of  the  costs  and  expenses  of  the  praseootiNr  and  witaeooes,  to- 
gether with  a  compensation  for  trouble  and  kM  of  time^  and  this  even  if  there  ohonld  not 
Jiare  been  a  bill  of  indictment  preferred. 

XXIV.  The  officer  of  the  court,  shall  forthwith  make  out  and  deHver  an  order  to  the  pro- 
secutor, on  payment  of  the  sum  of  one  shilling  ibr  the  prosecutor  and  sizpenoe  ibr  ench  other 
person,  on  the  treasurer  of  the  county,  riding  or  division,  in  which  the  offenes  shall  either 
have  been,  or  supposed  to  have  been  committed ;  who  is  hereby  authorised  en  sight  of  oieh 
order,  forthwith  to  pay  iL 

XXV.  And,  as  fekmles  and  misdemeanors  may  be  committed  in  libarti«%  fisachifla^ 
dties,  towns  and  places,  whfc^  do  not  contribute  to  the  payment  of  any  county  rste;  bit 
some  of  which  nise  a  rate,  in  the  nature  of  a  county  rate;  therefore,  such  oasis  and  expensa, 
shall  be  paid  out  of  the  rate  raised  by  these  places,  in  the  nature  of  a  county  rale;  or  out  of 
any  fimd  applicable  to  simibr  purposes. 

XXVI.  For  the  better  ragukition  of  costs  and  expeues,  it  shaU  be  kwftil  for  the  jsrtioa 
of  the  peace  to  establish,  and  from  time  to  tiaM  to  alter  such  regidatksis^aa  to  the  rate  of  aojr 
costs  and  expenses,  to  be  afterwards  aUowed ;  and  whteh  r^guhUkmi^  having  received  the  ap- 
probation and  signature  of  one  justice  of  gaol-delivery,  or  of  gnat  stssiona  for  the  ooanty; 
ahaU  be  binding  on  all  persons  in  it  whataoever. 

XXVII.  The  judge  of  the  court  of  admiralty,  in  aUsimihtf  oases  of  Cekmy  committed  on 
theliigh  seas,  is  empowered  to  order  the  assistant  to  the  counsel  for  the  affiuis  of  the  admi- 
ralty and  navy,  to  pay  such  costs,  expenses,  and  compensation  to  pnseoulors  and  witneooeo; 
io  like  manner  as  other  courts  may  order  the  treasurer  of  the  county  to  pay  the  SBme^ 

XXVI II.  When  any  persons  shall  appear  to  any  court  of  ojw  and  tanainer,  te.,  to 
have  been  active  in  the  apprehenaioo  of  any  person  charged  with  murder,  or  with  foloni- 
oualy,  and  malidoualy  ahooting  at,  or  with  atabUng,  cutting,  or  pofaiening,  or  admmiitoiiy 
any  thing  to  procure  miacarriage,  or  vdth  npe,  or  with  buiiglary,  or  fekaiious  hooae-bnok- 
ing,  or  with  robbery  on  the  peiaou,  or  with  anon,  or  with  horae-aieaiing,  buUock-steaiing, 
sheep-stealing,  or  their  acceamries:  the  court  is  authorised  and  empowered  to  order  the 
sheriff  of  the  county,  &c,  to  pay  to  such  assistant  such  sum  of  money,  as  the  court  ohail 
deem  a  reaaonable  and  aufficient  compensation  for  expenae,  exertiona,  and  loss  of  time. 

XXIX.  Eveiy  order  for  payment  in  tbe  above  casea,  ahall  be  made  ottt»  and  delivered  to 
the  proper  officer  of  court,  on  being  paid  five  ahilliiiga ;  and  the  aheriff  la  authorised  open 
eight  of  such  order,  to  pay  the  ame,  who  may  claim  repayment  of  the  asma  flnom  the  tzea- 
Bury. 

XXX.  If  any  man  shall  happen  to  be  killed,  in  andeavourinf  to  apprehend  any  crioiinsl, 
the  court,  before  whom  the  criminal  ahall  be  tried,  shall  order  the  aheriff  of  the  oouotjr 
to  pay  to  the  widow  of  the  man  ao  killed,  or  to  hia  children,  or  to  hie  fother  and  mother,  as 
the  caae  may  be,  auch  aum  of  money  as  the  court  in  ita  diacretion  ahall  think  fit. 

XXXI.  The  practice  of  indiscriminately  estreating  recogniaaiicea,  for  the  appeareooe  of 
prosecutora.  or  evidence,  having  been  found  frequendy  productive  of  hardahip :  it  is  diere- 
fore  enacted,  that  in  any  caae  where  penona  bound  by  recognisance,  ahall  therein  make  de- 
fiuilt ;  the  ofltoer  who  makea  out  the  estreaty,  is  required  to  ranks  out  a  list  in  writing,  ^' 


OP  THB  LAW  OF  ENGLAND.  Ml 

1^  tfe  aaiM  of  every  pttraso  makiiv  deftnlt,  and  the  mtara  of  the  ofianoe*  with  the 
MldMi^  tnde,  prafeBlaiH  er  tMng  cf  both  the  pemn  and  his  euedei^  ditipgirfihing  the. 
pnna'pal  tnm  ihB  amnHkt,  ^Mbtg  the  eaan  (If  hnovm),  why  neh  penone  have  not  ap- 
pand,  aid  whether  by  their  noB-appeannoe  the  ends  of  jiMtSoe  have  been  deftated  or  de- 
jgftAi  tBoAf  beftro  reoognimioea  are  eatnated  to  lay  such  Uit  before  one  of  the  Jialioei  of 
tkcHptrior  eomtiof  reoord,  who  are  nqieetively  aiUhoriaBd  and  nqidred  to  esamine  the 
Ifit,  and  make  Msh  order,  tonehlng  the  ertnatii^  or  putting  io  prooMi  any  nch  reoof- 
B:aiMc,asahatt^peartotheaftf«pecthrelytDbeJuft.  And  it  ahaU  not  be  lawfld  for  the 
•icBT  of  any  eonrt  io-mnai  or  put  in  proeoi  any  woh  reoogniaanoe  without  the  written  or- 
der  of  the  jortieB,  raeoider,  oorpormte  offioery  chairman,  or  jnstioeaof  the  peaoe,  before  whom 


XXXIL  Repoala  either  partially  or  entirely,  all  acta  rebtfng  to  this  snb|ect,  tnm.  the 
Riga  of  Edward  1^  to  the  date  of  thiaact,  esoept  so  for  as  any  of  the  asid  acts  ralate  to 
ScoiJsnd  or  Inland,  or  lepeal  the  whole  or  any  part  of  any  other  aoti^  and  eaoept  as  to  of- 
fansooaunittBd  be&ffo  the  pairiiv  of^acL* 

Ob  tlie  ISth  April,  1887,  parliament  regiilalsd  the  mode  of  paymsnt  of  bills  of  exchange 
ami  promiaaory  notes  which  may  iUl  due  on  Good-friday,  or  on  Christmaa  day;  so  that  if 
bflh  or  notes  are  dJahflnoTsd  on  the  day  preceding  either  of  these  two  days,  it  is  not  necessary 
fir  the  holdeiB  to  giTo  notice  of  the  diahonottr  ontil  the  day  alter  Good-firiday  and  Christmas 
4ir,  ndif  Chilsanas  day  shndd  ftU  on  a  Bionday,  although  bills  are  in  cooseqiience  payable 
flithe  pnoding  Satniday,  yet  notice  of  their  dishonour  is  not  to  be  given  till  Tuesday,  be- 
iif  du  day  alter  Christmasday,  on  theSSCh  December,  which  notice  is  vaUd  to  all  intents  and 
pBpoKii  And  in  aU  eases  where  bills  and  promissory  notes  foil  due  on  any  day  appointed  by 
Uia^jflaty's  pmdanatien  for  a  day  of  solemn  fost  or  thanksgivings  the  same  shall  be  pay- 
ikfeflD  the  day  next  preceding,  and  in  case  of  non-payment,  may  ke  noted  and  protested  on 
■eh  preceding  day;  but  it  is  not  necessary  for  the  holdere  to  give  notice  of  the  dishonour 
Btiitheday  next  after  such  fort  or  thank^ving  day,  nor  till  the  Tuesday  after,  if  tho  foster 
tbaak^giviBg  day  be  appointed  on  a  Monday.  And  foom  the  date  of  this  act,  Good-friday, 
CkiHtms  &y,  and  every  fost  and  thanlogiving  day  appointed  by  the  king,  shall  be  treated 
andoaafaiend  foir  aU  purposes  whatsoever,  as  regards  bills  and  promissory  notes  as  the  Lord's 
(k},  ommionly  called  Sunday.  Hut  it  is  expresdy  provided  that  no  part  of  this  act  shall  ez- 
laid  to  Scotland,  f 

Hmy  dangerous  accidents,  and  even  the  loss  of  life  having  occurreci^,  not  only  to  trespnss- 
(n,  bstevea  to  the  innocent,  through  the  setting  of  spring-guns,  tiapi^  fa;,  this  same  par- 
liaaent  enacted,  that  from  the  89th  Hay,  189^7,  whosoever  shall  set,  or  cause  to  be  set,  any 
iprii]|.gui,  maD4iap,  or  other  engine  cahauhrted  to  destroy  human  life^  or  inflict  any  grie- 
lon  bodily  haim  on  trespassere,  shall  be  guilty  of  a  misdemeanor.  But  this  prohibition 
<^  ant  extend  to  taps,  fa.,  for  the  intention  of  destroying  vermin.  If  any  penon  coming 
iotopoaenn,  shall  aUow  tnpe,  fa.,  to  remain,  though  set  up  by  his  predecessor,  shall  be 
ousidind  as  guilty  as  if  he  had  set  them  up  himselL  But  spif ng-gnns,  fa.,  set  in  a  dwell- 
ing-hosn  lor  its  protection  are  lawful,  and  do  not  come  wlAhin  the  meaning  of  this  act 
Thwftttlng  spring-guns  previous  to  the  passing  of  this  act  were  not  liable  to  any  punish- 
aat^sadit  is  excepted  foom  extendijy  to  Scothmd.  t 

The  fieqaent  occurrence  of  cases  of  finaudulent  bankraptdes  in  ScoUand,  occasioned  the 
piwng  of  en  act,  giving  the  court  of  Jnsticiary  jurisdfction  to  try  them :  Accordingly,  after 
ihe  S6(k  May,  1887,  U  Is  fowfid  to  prosecute  all  perBons  arcuaed  of  fivudulent  bankruptcy  in 
Sofoiid,  before  the  high  court  or  any  circuit  court  of  Jostldary  by  indictment  or  criminal 
(Itten,  and  aoeordliy  to  the  asme  ibrms  and  course  of  proceedings  as  is  usual  in  other  ofiences 
Frokoted  before  the  said  courts ;  and  the  judges  are  authorised  and  empowered  to  try  all 

•SW.  L,  e.  5—17  Hes.  V.-o  Hen.  V.,  e.  1^18  Hen.  VI.,  c.  12.-88  Hen.  VI.,  c  9— i  Rich.  ill.  c  3. 
'H«.  Vn.,c.  8^-96  Hen.  VIII.,  cs.— 83  Hen.  VUL,  e.  8.-8 ft  s  Ed.  VI.,  c  94.-6  ft  &  Ed.  VI.,  c.  lo. 
1  &  S  P.  *  U.  e.  I8..-4  *  3  P.  fo  1^  e.  lo^«-4  W.  M .  c  8.— 10  A  li.  W.  III.  e.  98.-1  Anne.  c.  0.  Vulf  o. 
i  Abwc  8L-«  Qeo  I.  e.  38.— 3ft  Geo.  1I>  e.  as— 37  Geo.  IL  &  s.— 18 Geo.  III.e.  lo.— 48  Geo.  III.  e.  59. 
«0«>.11I.,  c.  ll»-.46  Geo.  III.,  c  78.-68  Geo.  IIL,  c.  70.-69  G«k  IlL,  c  3T.-69  Geo.  III.,  c  OS. 
•  Geo.  IV,  c.  102.-3  Geo.  IV.,  c.  88.-8  Qto.  IV.,  c.  12S.-6  Geo.  FV.,  c.  50. 

t7&86eo.  lV.,f.  15.  1 7  &  8  Geo.  IV., c.  18. 
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coMs  of  finiidiilmt  batikrupiey,  and  to  inilfol  Mck  pimWiMeirt  as  to  uimpatiHii  §w  thoH 
jttdgaatoawtrdafBinitpononscniTictodof  tbeaaidoriiiie.  The  aat  «b»  cnaMw  twtiu 
or  any  ereditor  ii»lian  oWni  baa  been  reoelvied  and  didy  nMked,  wilk  the  €onoan«ne»«f  tkt 
lord  advoeato,  to  pnaeenie  in  either  of  theae  oomrtB,  withoHt  peaJiKlldng  the  prtlk  |nui. 
cttCor's  title.  * 

The  next  act  we  riMB  have  to  notice,  ia  the  rapeal  of  vbtIom  atatnlea  i  uJatlng  te  hitaiy, 
and  their  eonaolidatlon  into  one  genenlaot  loromy  or  f*c^iadiatii^g«Ubed  by  the  tow  laio 
ttio  eorti ;  the  one  ia  called  $imple  Uraeny,  or  plain  thifl  iMWWimfMded  nitt  any  ¥ka 
atrodoa  draunatanoet  and  the  other  is  mmtd  or  ceti^)mmd  haauj,  In  iihieh  toaheindad. 
ed,  theagfrafstionof  takhif  ftomone'Bhoweor  pemn.  Fennerty,  the  rtiiMagef  gorii 
above  the  Talae  of  twelve  pence,  waa  called  grand  lansny,  and  of  that  vnhie  er  «nder,  pedt 
lannny,  but  the  aet  lo  bo  recited  aboUahed  thia  dialiiiodcn.  Laraaiy,  iMpliea  a  taaag  ny 
thing  atway  without  the  owners conaent;  and  It  to  now  ftdly  eUahliahed,  thai  inall  cms 
where  iioffwa  and  ettihgea  are  hired  and  never  lelnmed,  if  the  Jury  are  of  opfaden  Ihaa  tbe 
drcomstanoea,  tliat  the  perMma  to  whom  they  are  delivered  Intended  at  the  ttaeef  hiring 
never  to  restcre  them,  or  that  the  intention  to  ateal  them  or  oonvert  tium  la  thehr  oun  » 
existed  in  their  raindo  at  the  time  they  0Uned  posMarion,  they  are  guilty  of  Many.  And 
whena  penonhlreaahorBB  fora  particular  time,or  to  goaapeoiflc  jouneyfaBdyaftareDDpIy- 
ing  with  the  terms  of  the  special  agreement,  aeltoit ;  hto  p assosilon  behy  then  ■mippeiladby 
any  privity  of  contract,  or  consent  of  the  owner,  he  to  held  to  be  guilty  of  Mony.  And  it  i» 
now  abo  generally  held,  that  if  the  poaMSsion  of  property  to  obtained  by  any  oontrivaneeaii. 
imo^randit  M  by  pretaiding  tp  find  a  valuable  ring,  cutth^  cardi,  or  laying  wagon,  or 
by  undertaking  to  exchange  a  note  into  cash,  or  giM  into  silver.  It  aaMonta  to  Alony.  Bat 
•«hen  the  sale  of  a  horse  or  any  other  article  is  complete,  and  possesAftn  deUvend  to  the 
buyer,  who  rides  away  #ith  the  horse,  or  carriea  off  the  article,  wtthoot  pftj^ing  Ibr  it,  no 
felony  to  committed.  For  in  that  caae,  both  tbe  property  and  posssssien  to  puted  with,  imi 
the  owner  to  defrauded,  not  of  the  hone  or  article,  but  only  of  its  price,  and  he  has  hb  r»> 
medy  by  an  action  to  recover  it  It  to  now  stated  as  the  resutt  of  all  preceding  caso^  that  if 
a  person  obtain  the  goods  of  another  by  a  lawfU  delivery  without  ftund,  though  be  afier- 
wards  convert  them,  It  to  not  felony:  but  if  snob  delivery  be  obtained  by  any  fiaad  or  tolas 
hood,  and  with  an  Intent  to  steal,  though  under  pretence  of  hiring,  or  even  of  parchaw,  (if 
in  the  totter  case,  it  was  not  intended  to  give  credit,)  the  delivery  in  ihct,  by  the  owmr, 
will  not  paas  the  leffA  possearfon,  so  aa  to  mve  the  party  flrom  the  guilt  of  Mony.  But  If  tbe 
property  were  intended  to  paas  by  the  delivery,  there  can  be  no  felonious  taking. 

If  a  puna  ia  tied  to  the  pocket  by  a  string,  or  goods  to  a  counter  in  a  shop,  and  the  pune 
is  taken  out  of  the  poeket,  or  the  goods  ftom  the  counter,  yet  the  hrceny  ia  not  eomplele,  if 
the  string  remain  unbroken.  But  where  a  man  snatched  an  ear-rfa^  from  a  tody's  eir,  and 
afterwards  dropt  it  in  her  hair,  it  waa  held  to  be  a  suAdent  carrying  away  to  contitnte  b 
robbery.  The  removal  of  a  parcel  tmm  one  end  of  a  waggon  to  the  other,  with  an  intent  to 
steal,  amounts  to  a  toroeny :  but  In  a  case  where  a  bale  of  goods  waa  raised,  and  placed  apon 
Ito  end,  in  a  perpendioutor  poeture,  thto  was  not  thought  to  be  a  sufficient  carryfa^  amy, 
there  not  having  been  a  complete  removal  Arum  the  space  it  beibre  occupied.  And  abowtfli 
a  man  was  stopped  and  ordered  by  the  priaoner  to  put  a  paroel  down  upon  the  ground,  which 
he  waa  carrying,  but  which  the  priaoner  did  not  afterwards  take  up ;  this  waa  not  held  to  be 
a  sufficient  canying  away,  to  complete  the  crime  of  robbery.  In  another  cme,  in  whiefa  the 
prisoner  had  lifted  a  bag  from  the  bottom  of  the  boot  of  a  coadi,  but  was  detected  before  he 
gat  It  out;  It  did  not  appear  thatiit  waa  entirely  removed  from* the  space  it  at  lint  occupied 
in  the  boot,  but  the  raising  it  from  the  bottom,  had  completely  removed  each  pan  of  it  from 
tbe  space  which  that  specific  part  had  previously  occupied.  The  judges  heki  this  to  be  a 
complete  aportatlon,  or  carrying  away,  f 

The  various  enactments  in  the  reign  of  George  III.,  have  made  the  moat  eBseniial  and 
fundamental  alterations  in  the  tow,  respecting  the  sulgedsof  the  benefit  of  c4e»gy,  hrceny. 
«nd  other  offences  connected  therewith,  but  partlcutorly  an  act  passed  SIst  June,  1827;  the 
preamble  to  which  announces,  that  "  it  is  expedient  to  repeal  various  statutes  now  In  force  in 

•  7  Ic  6  Oeo.  IV.,  c.  20.  t  Professor  Chrletiaii't  noteft  on  Blark»tone. 
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ilaoapadhat  to  rapaal  various  slBMwrahthv  to  laroeny,  and  other  oAnoto  of  stnUiig, 
and  to  Im^ry,  nibbai^  and  thnalt  Ibr  tho  piarpoM  of  robbery,  or  of  •xttftton,  aad  to 
oabeoiiBiflBtr  Abo  pKt«DOii»  and  tho  rooeipt  of  stoton  prDperty,  in  order  that  the  prori- 
amwalbtkMd  in  thon  statntos  nay  boanunded,  and  eonoolidatod  into  one  net ;  and  it  io 
ito  exptdicnt  with  the  amo  rivm  to  ropaal  various  statatesy  rskdTe  to  maUdons  injuries 
Mpnpvty ;  and  alsob  with  tho  same  view  to  repeal  various  stototes  relatfve  to  remedies 
VSsrtthohBMirod."  Thero«M«.  all  statntos  crealhif  sulgeeto  of  hueeny,  which  did  not 
I  tow,  firos  tho  0th  Henry  llL,to  the  7th  Geoifs  lY.,  c.  60,  an  repealed, 
I  as  relate  to  tho  post  office^  or  to  any  other  hraooh  of  the  public  rsrenue,  or  to 
thtpoUicilopei^  bank  of  Eashmd,  or  the  seuth  ssa  oempany.* 

Aflden  tlie  same  date^  another  act  viaa  psaod,  tor  eonnlidating  and  amenriiiy  the  hiws 
ii  Enflud,  nlativo  to  hu«eny  and  other  offences  cnnneclod  therewith.  Tho  pceamUe  to 
vUdiitsto^thnt  •«  various  slatates  now  in  Jbtee  in  that  part  of  tho  united  kingdom  called 
Inghad,  lehdivo  to  huneeny  and  otlior  oflbnoes  of  steaUng,  and  to  bui)|fiary,  robbery,  and 
tkntn  fiir  the  purpose  of  robbeiy  or  of  extortiott,  and  to  embesdameat,  iUes  pnttenece, 
aad  the  neeipt  of  stolen  property,  are  by  an  act  of  the  present  sesnon  of  parliament,  repealed 
inm  aai  siter  tho  -—  dtcf  of  June,  In  the  present  year,  except«s  to  offmcm committed  before, 
GT  npM  thst  day,  and  it  is  expedient  that  the  provisioM  oontslned  in  thete  various  statutes, 
ihnikl  beamoBded,  and  consolidated  into  this  set,  and  to  take  efiectat  tho  samotime  as  tho 
Sid  npcsliiig  acL" 

The  XI.  ssetifln  abolishes  the  distinction  between  f  rsnd  and  petit  laroeny ;  and  every 

hmay,  whatever  be  the  value  of  tho  property  stolen,  shall  be  deemed  to  be  of  the  same 

talm,  and  subject  to  tho  same  incidents,  in  all  re8pectl^  as  grand  larosny  was  in  times  past. 

III.  Any  pcsBon  convicted  of  any  fekny,  hereby  made  punishable  like  dmplo  huroeny, 

datt  be  liable,  at  tho  discretion  of  the  court,  to  be  transported  ibr  seren  yean,  or  to  be  im- 

piiaxied  ibr  any  term  not  enseeding  two  years*  and,  if  ^  male,  in  addition  to  be  whipt, 

tiiiuf  pohiidy  or  privately,  sne,  two,  or  three  times,  at  the  discretian  of  the  court.    IV. 

If  kb»  eeatcnee  is  imprisonmsnt,  th«n  solitary  confinement,  or  hard  labour,  may  be 

avoidded.     V.  Stealing  any  tally,  order,  or  other  security,  entiUiqg  any  person  or  body 

aufonte  to  any  share  or  interest  in  the  funds,  whether  of  this  kingdom,  or  of  Great  Bri- 

Uia  or  lidand,  or  any  foreign  stete,  or  any  body  corporate^  company,  or  society,  or  to  any 

(lepwt  in  say  savings  bank,  or  any  debenture,  deed,  bond,  bill,  note,  wfinant,  order,  or  other 

parity  whatsoever,  subjeoto  the  offender  to  the  guilt  of  fekmy,  and  to  the  same  punishment 

asthe  UflsUog  under  like  droumstaaoeB  of  any  goods.    YL  If  any  person  rob  any  other 

penoB  of  soy  ehattel,  money,  or  valuable  seourity,  as  above  described,  he  fthaU  suffer  death 

>  a  idoo.    AssBult  with  intent  to  eoramil  robbery,  and  demands  accompanied  with  menaces 

orhne,  siefekmy;  and  ofiendem  may  be  transported  Ibr  lite,  or  for  any  term  not  less  than 

ATO)  ytsia^  er  may  be  imprisoned  ibr  not  less  than  four  years;  and,  if  a  nude,  to  bo  once, 

t^orthree  times,  either  publicly  or  privately,  whipt,  in  addition  tothe  imprisonment  YI I . 

Every  peisoa  "^^r-wrg,  or  threatonii^  to  accuse,  another  person  of  an  infamous  crime,  with 

t^new  or  tnteotion  of  extorting  gain  fkom  him,  and  who,  by  intimidation,  does  extort  money, 

(jr  lay  other  things  ahall  be  deemed  guilty  of  robbery,  indicted  and  punished  accordingly. 

Vill.  The  sending  of  letters  threatenii^  to  accuse  any  party  of  an  infamous  crime,  with 

theiotndon  of  extorting  money,  ftc,  subjects  the  offender  to  the  guilt  of  felony,  and,  oit 

QvvictioB,  to  be  transported  for  life,  or  to  imprisonment  for  four  years,  and  to  be  whipt.    IX. 

I)e&iei  every  attempt,  endeavour,  solidtetion,  persaaaion,  piomise,  or  threat,  to  move  or 

'^^  my  person  to  the  commission  or  permission  of  an  in&mous  crime,  shall  be  deemed 

ndi)  within  the  meaning  of  this  acu    X.  Sacrilege,  that  is^  breaking  into  and  entering  any 

chordi  or  chapel,  and  stealing  and  afterwards  brtaking  out,  subjects  the  party  to  the  guilt 

■nl  penalty  of  fokmy,  that  is,  death.    XI.  Every  person  convicted  of  burghuy,  shall  suffer 

*^  u  a  felon,  whether  the  offender  breaks  into  the  house,  or,  having  been  in,  breaks  out 

(^U  in  the  iiighi*time.    XII.  An  offender  breaking  Mo  a  house  and  stealii^  to  any  value, 

aiid  pttujuf  any  inhabitant  in  fear ;  or  stealing  privately  to  the  value  of  five  pounds,  shall  in 

^thcc  oKe  suffer  death  as  a  fek)n.    XII  I.  But  no  building  shall  be  deemed  part  of  a  dwell- 

*  7  &  s  Geo.  IV,  c.  ar. 
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ing-bmife,  evanaUhough  in  the  ■unecurtiUage,  uiUoi  there  be  •eomiiiiinloBtkaibelireenmcb 
building  and  the  dweUing-houie,  either  immediate  or  by  meaoa  of  a  oovered  and  endmd 
piflBge,  leading  (torn  one  to  the  other.  XIY.  A  robbery  in  any  building  within  tlttsme 
Gurtillage  as  the  liouae,  bat  not  privileged  as  part  of  the  house,  sulgeda  theoieniiarto  triM- 
portation  for  not  leas  than  seven  yean^  or  to  imprisonment  not  beyond  fiair  yean,  irithwlufh 
ping  addiUkma].  XV.  Robbery  in  a  shop  or  warehouse  m^wta  the  offender  to  any  of  the 
punishments  before  mentioned.  XVI.  Stealing  to  the  value  of  ten  ahiUin|p  any  aitide  of 
silk,  linen,  viooUen,  cotton,  during  any  stage  or  progress  of  manuiaotnre,  sulyecis  theoffeoder 
to  the  before  mentioned  punishments.  XVII.  Stealing  goods  from  a  vessel  of  any  dsKrip. 
tion,  in  any  port,  rirer,  canal,  or  creek,  dock,  wharf,  or  quay,  subjects  the  offenden  to  the 
above  punishments.  XVIII.  Any  penon  that  shall  plunder  or  steal  any  part  of  aay  ship 
or  vessel  in  distress,  wrecked  or  stranded,  or  any  goods  or  merchandise  belonging  to  weh 
vessel,  shall  suffer  death  as  a  Akm :  but  if  articles  of  small  value  be  stolen,  without  dr- 
cumstanoes  of  cruelty,  outrage^  or  violence,  the  offi>nder  shall  only  be  pnidshed  as  for  dmple 
laroeny.  XIX.  Shipwrecked  goods,  found  in  the  posseerion  of  any  one  who  csmwt  gin  t 
satisfoctory  account  of  them,  shall  be  forthwith,  by  order  of  a  Justice,  delivend  to  their 
rightM  owner,  and  the  offender  shall  forfeit  and  pay,  over  and  above  the  value  of  the  goodi, 
a  sum  not  exceeding  twenty  pounds.  XX.  Shipwrecked  goods  exposed  for  sale,  may  be 
seized,  and  the  offender  fined  as  above.  XXI.  Stealing  records^  or  other  proceediap  of 
aay  description  whatever,  from  a  court  of  jnstioe,  subjects  the  offender  to  tnnsportation  for 
seven  years,  or  such  other  fine  and  imprisonment  as  the  court  may  award.  XXII.  To 
steal,  destroy,  or  conceal,  either  during  the  life  or  after  the  death  of  any  testator  or  teatatrix, 
any  wiU,  codicil,  or  other  testamentary  instrument,  whether  relating  to  real  or  penoul 
estate,  or  to  both,  is  a  misdemeanor,  and  punishable  as  in  the  last  section.  XXII I.  To 
steal  any  writings  or  title  deeds  refauing  to  a  real  estate,  is  a  misdemeanor  punishable  k 
before.  XXIV.  These  provisions^  as  to  wills  and  writings,  shall  not  lessen  any  remedy 
which  the  aggrieved  party  had  previous  to  the  passing  of  this  act  XXV.  Stealing  hones, 
cattle,  or  sheep,  either  for  the  carcase  or  the  sldn,  is  felony,  and  punishable  with  death. 
XXVI.  UidawfUlly  to  course,  hunt,  snare,  carry  away,  kill  or  wound  deer  in  any  iodosure, 
is  felony,  and  punishable  as  simple  larceny ;  but  unlawfully  hunting,  &c,  in  unindosed  gromid 
is  liable  to  a  fine  not  exceeding  fifty  pounds.  XX  VII.  Venison  or  snares  found  in  tht  pos- 
seanon  of  any  suspected  penon,  for  which  he  carmot  satisfactorily  account,  shall  subject  him  to 
the  forfdtandpaymentofasum  not  exceeding  twenty  pounds.  XXVII  I.  Setting  engineefor 
taking  deer,  or  puUiiig  down  park  fences,  shall  subject  the  offender  to  pay  a  sum  not  exoeedii^ 
twenty  pounds.  XXIX.  Deer  keepera,  te.,  may  seise  the  guns  of  offenderB,  iriio  do  not  de- 
liver up  the  same  on  demand :  and  resistance  to  deer  keepen,  6c,  in  the  execntkm  of  their 
duty,  is  felony,  and  punishable  as  simple  kroeny.  XXX.  Unlawfully  killing  harai  or 
nbbils,  in  the  night-time,  in  any  warren  or  ground  lawAilly  used  for  their  breeding,  whe- 
ther it  be  endosed  or  open,  is  a  misdemeanor,  and  punishable  accordingly ;  and  if  done  in 
the  day-time,  shall  forfeit  five  pounds.  XXXI.  Stealing  dogs,  beasts,  or  Urd^  ordinarily 
kept  in  confinement,  and  not  subgects  of  laroeny,  subjects  the  offender  for  the  first  time  to 
forfeit,  besides  the  value  of  the  animal,  a  sum  not  exceeding  twenty  pounds ;  for  a  second 
offence  the  party  is  liable  to  be  put  to  hard  labour  in  the  house  of  correction,  or  the  common 
gaol  for  any  term  not  exceeding  twelve  months ;  and,  if  a  male,  he  may  be  twice  puUidy 
whipL  XXXII.  If  any  dog  or  beast,  or  their  skins^  birds  or  their  plumage,  are  found  in  the 
possesion  or  the  premises  of  any  person,  he  is  liable  to  the  same  forfeitures  and  pmushmenti 
as  before  stated.  XXXIII.  UidawfuUy  and  wilfuDy  kiUii^,  wounding,  or  taking  any  house 
dove  or  pigeon,  shall,  over  and  abore  the  value  of  the  bird,  pay  any  sum  not  exceeding  two 
pounds.  XXXIV.  UnbwfuIIy  taking  or  destroying  any  fish  in  any  water  which  is  sitmOal 
in  the  hmd  belonging  to  any  house  of  whteh  the  owner  has  a  right  of  fiahlng,  is  a  misde- 
meaner,  and  punishable  aooording^y :  or  in  any  private  fishery  el^ewhera^  the  offender,  be- 
sides the  value  of  the  fish,  shall  pay  a  fine  not  exeeeding  five  pounds :  but  this  does  not  ex- 
tend to  angien  in  the  day-time.  XlCX  V.  The  owner  of  the  ground  is  authoriaed  to  w'xe 
the  tackle  of  the  offender ;  but,  on  the  seizure  of  his  tadde,  an  angler  in  the  day-time  is  ex- 
empt flnom  the  penalty.  XXXVI.  Stealing  oysters  or  oyster  brood  firom  any  ouster  bed, 
biyirigi  or  fishery,  being  the  property  of  any  person,  and  sufildently  marked  or  kiio^m,  h 
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lutai7f  and  pmuUiable  aeockrdingly ;  dredgii^r  for  oyvteii  wflhtn  the  Umlli  of  any  oyiter 
fiAerf  ii  a  mfademwrnor  pmiMhaUe  by  fine  or  imprisonment,  or  both,  at  the  dimretion  of 
theeoait  XXXY II.  To  steal,  or  to  sever  inrith  the  intent  to  steaJ,  theore  of  any  metal,  dr 
soybpii  ealBminarls,  manganese,  or  mandate,  or  any  wad,  black  cawice,  or  black  lead,  or 
ffij  (ml  or  cannd  ooal,  flvm  any  mine,  bed,  or  vein  thereof  respectiTdy,  is  felony,  and  on 
oonvieUon  to  be  ponished  as  in  tiie  case  of  simple  larceny.  XXXY III.  To  steal,  cat,  break, 
mt  vp,  or  otberwisB  damage,  tiith  intent  lo  steal  the  whole  or  any  part  of  any  tree,  mplinf  , 
ihnd),  or  nnderwood,  growing  in  any  park,  orchard,  ffLTden^  or  pleasure  ground,  if  the 
nine  exceed  one  pound,  is  fekmy,  and  punishable  as  simple  larceny:  and  if  the  wood,  as 
iMwtiaied,  be  growing  in  any  other  situation,  if  the  value  stolen  amount  to  five  pounds,  it  is 
^,  and  punishable  as  simple  huroeny.  XXXIX.  But  if  the  damage  to  a  tree,  &&,  with 
iatent  to  Maal,  in  any  situation  whatever,  be  to  the  amount  of  a  shilling,  the  offender  is 
Mie  to  a  ilne  not  exceeding  Ave  ponndi^  and  to  pay  the  amount  of  damage ;  a  second  of- 
iutt  fld^jeds  the  offender  to  be  eommltted  to  the  common  gaol,  or  the  howe  of  correction, 
ftrt«ehre  months  with  hard  labour  and  whipping,  at  the  discretion  of  the  justioes ;  and  con- 
ffictionsf  a  third  similar  oflfeoce  is  felony,  and  punishable  as  in  simple  larceny.  XU  To 
telany  Bve  or  dead  fence,  wooden  fence,  stile,  or  gate,  sutjjecti  the  offender  to  a  fine  not 
eneedhg  five  pounds,  tor  a  firrt  offence,  besides  the  value  destroyed  or  stolen ;  for  a  second, 
kid  hboor  in  the  gsol  or  house  of  correction  for  one  year,  ami,  if  a  male,  to  be  whipt. 
ILL  Any  part  of  a  tree,  shrub,  be,  Ibnoe,  or  paling,  ftc,  found  in  the  possession  of  any 
wpected  peison,  who  cannot  give  a  aatisiactory  account  for  its  poBsession,  snbfects  the 
efioder  to  a  fine  of  two  pounds  besides  the  value  of  the  stolen  property.  XLI  I.  To  steal 
ifants,  roolB^  firuits,  or  TOgetable  productions  in  a  garden,  subjects  the  offender  to  hard  Ubour 
h  th«  gaol  or  house  of  corredkn,  for  rix  months^  or  else  to  pay  a  fine  not  exceeding  twenty 
fmk,  besides  the  talue  stolen  or  destroyed,  for  the  first  offence ;  the  second  is  fekmy,  and 
pnUnble  as  simple  larceny.  XLIII.  To  steal,  &&,  any  cultivated  root  or  plant  used 
iv  find,  medidne,  distilling,  dyeing,  or  for  the  course  of  any  manuihoture,  and  grow- 
iogia  any  field,  not  a  garden,  or  orchard,  or  nursery  ground,  subjects  the  offender  to  hard 
febour  ibr  one  month  in  the  gaol  or  house  of  correction,  or  else  to  pay  a  fine  of  twenty  shil- 
Gflgs,  for  the  first  offence,  besides  the  value  of  the  artkdes  stolen  or  injured ;  and  for  the  second, 
toaxmootiis  hard  labour,  and  If  a  male,  to  be  whipL  XLXV.  If  any  person  steal,  rip, 
cat,  or  break  with  intent  to  steal,  any  gbss  or  wood  work  bek>nging  to  any  building  whatso- 
«nr,  or  any  lead,  iron,  copper,  brass,  or  other  metal,  or  any  utensil,  or  fixture,  whether 
Bade  of  metal  or  other  material  respectively,  fixed  in  or  to  any  building  whatsoever,  or  any 
iking  made  of  metal,  fiixed  on  any  land  being  private  property,  or  for  a  fence  to  a  dwelling- 
iMse,  garden,  or  area,  or  In  any  square,  street,  or  other  place  dedicated  to  public  useor  oma- 
aent ;  every  such  offender  is  guilty  of  felony,  punishable  as  si  mple  larceny.  XL  V.  Tenants 
sfid  lodgen  stealing  any  property  firom  houses  or  apartments  let  to  them,  are  guilty  of  fekmy, 
and  piuiiahable  as  in  simple  huoeny.  XLY I.  Qerks  and  servants  stealing  their  masten* 
property,  are  liable  to  transportation  for  fourteen  years,  or  to  imprisonment  for  three  yean, 
and  if  a  male,  to  be  three  times  publidy  whipt  XLVII.  Qerks  and  servants  who  have 
noenod  any  money,  &c,  on  thdr  masten*  account,  and  afterwards  embezde  it,  are  guilty  of 
fdoiious  stealing,  and  liable  to  any  of  the  punishments  hist  mentioned.  XLY  1 1 1.  Distinct 
ads  of  embesdemeut  may  be  chaiged  in  the  same  indictment.  XLIX.  Agents,  merchants^ 
t>n)lurs,  &&,  embexsling  money,  or  valuable  security,  goods  of  any  kind  intrusted  to  their 
ve,  safe  castody,  or  for  any  special  purpose,  are  guilty  of  a  misdemeanor,  and  liable  to  any 
cf  the  punishments  faist  mentioned.  L.  The  last  section,  however,  does  not  affect  trustees, 
■urtpgeea,  nor  bankers  receiving  money  due  on  securities,  or  disposing  of  securities,  &&,  over 
vluch  they  have  a  Uen,  and  to  the  extent  of  that  Hen.  LI.  Fadon,  agents,  &&,  |dedglng 
fir  their  own  use  any  goods  or  documents,  &C.,  rekiting  to  gooda  intrusted  to  them  for  the  pur- 
ines of  ale,  are  guilty  of  a  misdemeanor  and  liable  to  transportation  for  fourteen  yean^  or  to 
^  and  imprisonment  ^  but  this  does  not  extend  to  caserwhere  the  pledge  does  not  exceed  the 
amount  of  any  lien  which  the  fiictor  may  have  over  the  artides  pledged.  LI  I.  These  pro- 
viaoni  reganfing  agents^  did  not  lessen  any  remedy  which  the  aggrieved  party  had,  previous 
to  paaong  the  act  LIIL  To  obviate  the  subtle  distinction  between  hurceny  and  iVaud. 
it  is  enacted,  that  any  person  obtaining  under  false  pretences  fipom  any  other  penon,  either 
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moiie3S  chattoli^  or  vmluable  securities,  with  intent  to  cheat  or  defraud,  is  guilty  ef  a  niide. 
mtsanor,  and  liable  to  be  tnuaported  lor  seven  yeirs,  or  to  fine  and  imprisanment  at  dii. 
cretion.  LI  V.  Any  peiaons  receiTing  money,  chattels,  or  faluable  securities,  knowing  tbe 
same  to  have  lieen  felonioudy  stolen  or  talum,  is  guilty  of  felony,  and  may  be  indicted  as  an 
uooesBory  after  the  Act,  or  for  a  substantive  fdony ;  and  the  recover,  fvfaetber  the  piincipal 
has,  or  has  not  been  oonvioted,  is  liable  to  tranqwrtation  for  fearteen  years,  or  to  three  yeui 
imprisonment,  and  if  a  male,  to  be  three  times  whipt  L  V.  When  the  original  offisider  is 
guilty  of  a  misdemeanor  only,  the  reoeiverB  can  only  be  proseouted  for  a  misdcmamor. 
LVI.  AU  reoelven  may  be  tried  where  the  principal  is  triable,  or  wfaere  the  property  ii 
found  in  their  possession,  as  well  as  where  they  received  the  stolen  goods.  LVII.Theowner 
of  stolen  property,  prosecuting  the  thief  or  receiver  to  oonviotion,  shall  havo  ieslitntl«onui 
property :  except  any  valuable  security  shall  have  been,  banajide,  paid  or  dischaiged  by  MMoe 
person,  or  body  corporate,  liable  Ibr  its  payment;  or  if  a  negotiable  instnunent  shall  hsve 
boen,  bonafidtt  transferred  for  a  just  consideration  without  a  reasonable  cause  to  saspeci  tiot 
the  same  lud  been  stolen,  &v,  in  whidi  case  the  osurt  shall  not  award  Mstitntion.  LYIii. 
Every  person  takit^  money  or  reward,  directly  or  indirectly,  under  protenoe  of  assiBtiag  m  tht 
recovery  of  stolen  goods,  &c.,  without  bringing  the  offimder  to  trial,  is  guilty  of  ftkmy,  and 
liable  to  be  transported  for  life^  or  to  be  imprisoned  fiir  ftur  ytan,  and  if  a  naie^  to bethne 
times  publicly  whipt  LIX.  Any  person  that  publicly  advertises  a  reward  for  the  retnni  of 
any  stolen  or  lost  property,  and  promises  a  reward  and  that  no  questions  shall  be  asked,  and 
without  seising  and  makii^  inquiry  after  the  paraon  producing  such  proper^,  shall  iariai 
the  sum  of  fifty  pounds  for  every  ofience^  with  full  costs  of  suit  to  any  person  who  will  pro- 
ttOGute.  LJL  Receiven  of  stolen  property,  when  the  original  offence  is  puoiifaahle  en  nn- 
mary  convictioni  is  liable  to  the  same  punishment  as  the  original  ofiender.  LSI.  Every 
principal  in  the  second  degree,  and  every  aooeBory  before  the  fiuit,  ahall  be  punishable  niib 
death  or  otherwise,  in  the  same  manner  as  the  principal  in  the  first  degree :  and  erery  ac- 
cessory after  the  Act,  (except  only  a  receiver  of  stolen  property,)  is  liable  to  ino  yean'  im- 
prisonment :  and  abettors,  &c.,  in  misdemeanon,  may  be  indicted  and  punished  ss  princi- 
pals. LXI  I.  Abettors  in  offences  punishable  on  summary  conviction,  are  liaUe  to  the  nme 
penalties  as  the  principal  offenders.  LXill.  A  peraon  fimnd  in  the  act  of  coaomittlBg  any 
offence,  may  be  apprehended  without  a  warrant,  either  by  a  peace  officer,  or  the  owner  «f 
tlie  property,  or  his  servant ;  and  if  any  credible  witness  shall  prove  upon  oath  be&re  a  jus- 
tice^ a  reasonable  cause  to  suspect  that  any  person  has  in  his  possession,  or  on  his  premises, 
any  stolen  property  whatever,  the  justice  shall  grant  a  search-warrant,  as  in  the  csseof  atdtn 
goods :  and  any  peraon  to  whom  goods  or  property  are  offered  for  sale^  if  he  has  a  reasonabk; 
cause  of  suspicion,  is  authorized  to  apprehend  the  person  (Bering  the  goods,  and  carry  him 
befon  a  Justice.  LXIV.  The  prosecution  for  every  ofience  punishable  on  summarf  oon- 
viction,  shall  be  commenced  within  three  calendar  months  after  commission,  and  not  other- 
wise. LXV.  When  any  person  is  charged  on  the  oath  of  a  credible  witness,  fiir  any  offin» 
punishable  on  summary  conviction,  the  justice  may  summon  him  to  appear,  which  if  be 
neglect,  the  justice  may  proceed  to  hear  and  determine  the  case,  ear  pufie,  or  issue  a  vnnBut 
for  hia-apprehension.  LXV  I.  Every  sum  of  money  forfeited  ibr  the  value  of  atoleo  or  in- 
jured property,  &c,  shall  be  paid  to  the  aggrieved  party  if  known,  and  if  he  is  unbumn,  it 
shall  be  applied  in  the  same  manner  as  a  penalty :  and  penalties  imposed  by  justioea  of  the 
peace,  shall  be  paid  to  the  overseera  of  the  poor.  LX  VII.  If  a  convicted  peison  refiiaes,  or 
is  unable  to  pay,  the  justice  may  commit  him  for  any  term  not  exceeding  two  calendar 
months,  where  the  amount  with  costs  does  not  exceed  five  pounds :  not  exceeding  ten  pounds 
for  four  calendar  months :  and  in  any  other  case,  not  exceeding  six  months ;  but  on  paymenl 
of  fine  and  costs,  the  imprisonment  to  cease.  LXV  III.  A  justice  may,  if  he  think  ftt*  dis- 
charge the  offender  for  a  first  offence,  upon  his  making  satisfiiction  to  the  aggrieved  pv^J* 
LXI  X.  But  his  majesty  may  extend  his  pardon  for  the  non-payment  of  the  fin&  t>3CX>  A 
summary  conviction,  is  a  bar  to  any  other  proceeding  for  the  same  cause.  LSXh  ThA 
justice  before  whom  any  penon  shall  be  convicted  of  any  offence  against  this  act,  may  caoie 
the  conviction  to  be  drawn  up  in  the  following  form  of  words,  or  any  other  form  of  ^t^ 
to  the  same  effect,  as  the  case  shall  requiro  :  videlicet, 
•*  Bait  remembered,  that  on  the    .    .    dayof   .    .    .    ,inthe  year  of  oar  Lord,  .•  i 
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It  .  .  •  ,  in  the  oounty  of  .  .  .  for  riding,  division,  liberty,  dty,  &c,  as  the  ease 
may  Ae],  A.  O.  is  oonvictad  before  me,  J.  P.,  one  of  his  majesty's  justices  of  the  peace 
tor  the  mid  omnty,  [or  ridiqg,  division,  liberty,  dty,  &&,  om  the  ease  may  be] :  for  that  the 
aid  A.  0.  did  [tped/y  the  ^enee^  and  the  time,  and  places  when  and  where  the  tame  was 
committed^  as  the  ease  may  bet  and,  on  a  second  conviction,  Mtate  the  first  contiction]  \  and  I 
tk  Bid  J.  P.  aiQud^e  the  ssid  A.  O.  for  his  ssid  oiTenee,  to  be  imprisoned  in  the  .  .  . 
[tf  to  be  imprisoned  in  the  .  •  .  ,  and  then  icept  to  iiard  labour],  for  the  space  of 
.  .  .  ,[or,  I  adjat^e  the  said  A.  O.,  for  his  said  offence,  to  forfeit  and  pay  ...  J 
[km  ttate  the  penalty  actuaify  impotedf  or  state  the  penalty,  ond  also  the  amount  sf  the  arli- 
cksftolen,  or  the  amount  of  the  injury  done,  as  the  case  may  be],  and  also  to  pay  the  sum  of 
...  for  oosts^  and,  in  defoult  of  immediate  pa)ment  of  the  ssid  sums,  to  be  impri- 
soD^dinthe  .  .  .  ,  [or  to  be  imprisoned  in  the  .  .  .  ,  and  then  kept  to  hard  labour,] 
ism  Lhe spsoe  of  ...  ,  unless  the  ssid  sums  shall  be  sooner  paid;  [or,  and  I  order  that 
\kt  8ud  iums  shall  be  paid  by  the  said  A.  O.,  on,  or  before  the  .  .  day  of  .  .  .  ] v 
lod  I  direct,  that  the  said  sum  of  .  .  .  [that  is,  <Atf  ;Mnal(y  on/^]  shall  be  paid  to  .... 
tf  .  .  .  aforesaid,  in  which  the  said  ofiSenoe  was  committed,  to  be  by  him  applied,  accord- 
iog  to  the  directions  of  the  statute,  in  that  case  made  and  provided ;  or  that  the  said  sum  of 

.   .    .    f  {^iimilM,  the  vabss  of  the  aHudessiolen,or  the  amount  of  t^ 
pud  to  C.  D.,  {the  party  aggrieved,  unless  he  is  unknown,  or  has  been  enmined  m  proof  t^ 
ikofcsce,  in  which  case  UaU  that  fact,  and  dignse  qfthe  whole,  Uke  the  penalty,  as  before]; 
lad  I  order  that  the  aid  sum  of    .    .    .    ,  for  costs,  shall  be  paid  to    ....    ,[thecom' 
r^ssionX].     Given  under  my  hand  and  seal,  the  day  and  year  firM  above  mentioned." 

LXXII.  The  offender  may,  in  all  esses  where  the  fine  exceeds  five  pounds,  appeal  to  the  next 
cuutof  general  or  quarter  sessions,  which  shall  be  holden  within  twelve  days  of  his  conviction. 
LIXill.  But  no  adjudication  or  coDvic6on  made  on  appeal,  shall  be  quashed  for  wantof  form, 
ur  removed  by  certiorari,  or  otherwise,  into  any  of  his  majesty^  superior  OMirtaof  record. 
LXXl  V.  Every  justice  must  transmit  convictions  to  the  next  court  of  ipeneral  or  quarter  ses- 
aopi  for  the  oounty,  &c.,  to  be  kept  by  the  proper  officer,  among  the  records  of  the  court,  which 
ilall  be  anffident  evidence  to  prove  a  former  conviction.  LXX  V.  All  actions  and  prosecutions 
fir  my  thing  done  in  pursuance  of  this  act,  must  be  laid  and  tried  in  the  county  where  the 
&ct  ms  committed,  and  within  six  calendar  months  after  its  commissian :  notice  in  writ- 
iog  of  sttdi  action,  must  be  given  the  defendant,  one  calendar  month  before  commence- 
Dfuit:  the  defendant  may  plead  the  general  iesue:  no  plaintiff  can  recover,  if  the  defend- 
aoi  make  sndh  amends  or  restitution  before  the  action  is  commenced,  or  if  he  has  paid  a 
nfiicienlsum  into  court :  and  if  a  verdict  pass  for  the  defendant,  or  the  phuntiff  be  non- 
aited  or  dimnilinue  the  action  after  issue  is  joined,  or  if  upon  demurrer  judgment  shall  be 
eiven  Bgiiiist  the  plainti^  the  defendant  shall  recover  his  full  costi^  as  between  attorney  and 
dlcDt,  and  have  the  same  remedy  as  any  defendant  hath  by  law  in  other  cases :  and,  though 
avcidict  shall  be  given  for  the  pUintiff  in  any  such  action,  he  shall  not  have  costs  against 
the  defndBDt,  unless  the  judge  shall  certify  his  approbation  of  the  action,  and  the  verdict 
ikttaaiA.    LXXY I.  This  act  does  not  extend  to  either  Scothmd  or  Irehmd,  except  in  two 
oh:  that  is,  if  any  person,  having  stolen  or  feloniously  taken  any  chattel,  money,  valuable 
Mvitjr,  or  other  property  whatsoever,  in  any  one  part  of  the  united  kingdom,  and  shall  af- 
taiaidi  have  the  same  property  in  his  posKssion  in  any  other  part  of  the  united  kingdom, 
he  my  be  dealt  with,  indk^,  tried,  and  punished  for  kuceny  or  theft,  in  that  part  of  the 
muted  kingdom  wberi)  the  property  shall  be  found  in  his  poasesBion,  in  the  mme  manner  as 
if  he  had  actually  stolen  or  taken  it  in  that  part :  and  if  any  person  in  any  one  part  of  the 
■sited  kingdom  shall  receive  or  have  any  chattel,  money,  valuable  security,  or  other  proper- 
ly whatsoever,  which  shall  have  been  stolen  or  otherwise  feloniously  taken,  he  may  be  dealt 
nith,  indicted,  tried,  and  punished  for  such  offence,  in  that  part  of  the  united  kingdom  where 
he  dan  reodve  the  property,  in  the  same  manner  as  if  it  had  been  originally  stolen  or  taken 
io  that  pert    LXX VI I.  Any  felony  or  misdemeanor  punishable  under  this  act,  committed 
vitUn  the  jnrisdfction  of  the  admiralty  of  England,  shall  be  dealt  with,  inquired  of;  tried, 
>Bd  detarmined,  in  the  same  manner  as  any  other  felony  or  misdemeanor,  committed  with- 
al that  jaiiedictfon.* 

*  7  ft  8  Geo.  IT.,  6.  ». 
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Although  we  have  placed  the  preceding  act  before  that  which  we  are  now  ahoHl  to  ^iiote, 
on  account  of  its  consolidating  and  amending  all  the  acts  on  hunoeny  and  the  benefit  of  cler. 
gy,  which  the  act  Immediately  before  it  *  had  repealed ;  yet,  in  the  onlerof  thedatnte  book, 
the  act  of  21st  Jmie,  1887,  for  ftirtber  improving  the  administration  of  Justice  in  crimiaal 
CEsea,  stands  before  it.    The  hist  dted  act  owes  Its  existenee  to  Sir  Robert  Peel,  and  retata 
almost  entirely  to  offenoes  against  the  property  of  Individuals^  and  to  the  lulnlmstiitiai  of 
the  criminal  kiw  generally.    At  a  Aiture  stage  of  this  article,  we  will  give  lord  Lansdowne^ 
act,  which  rehtes  to  offences  against  the  person,  and  is  intended  to  amend  lord  Ellenbonngii  s 
act,  which  we  have  already  given  In  its  chronokigioal  order,  in  the  reign  of  Geoiige  III.  f  Tbe 
preamble  of  this  act  narrates  generally,  that  some  of  the  forms  attending  trials  for  eriiaiiiBl 
offences  in  England,  frequently  impede  the  due  administmtion  of  Justice;  the  legiditiire, 
therefore,  considered  it  necessary  and  expedient  to  abolish  these  unnecessary  fbrms  and  abo 
the  benefit  of  clergy,  and  to  make  better  provision  for  the  punishment  of  offenden  In  eerlaiB 
cases.     Any  person,  not  having  the  privilege  of  peerage,  being  arraigned  on  any  indictmeol 
for  treason,  felony,  or  piracy,  and  pleading  *<  not  guilty;"  such  a  plea,  without  any  other  fonn, 
shall  pot  tbe  prisoner  on  his  trial  b>  Jury.    If  the  prisoner  shall  stand  mute  of  malice,  or 
will  not  answer  directly  to  the  indictment  or  information,  the  court  ahall  order  the  proper 
officer  to  enter  a  plea  of  **  not  guilty  '*  in  the  prisonei's  behalf,  which  ahall  be  aieflectaal  as 
if  he  had,  himself,*  pleaded  not  guilty.    If  the  prisoner  challenge,  peremptorily,  a  greater 
number  of  the  Jury  than  he  is  entitled  by  hw  to  challenge,  the  challenges  beyond  the  lega] 
number  is  void,  and  his  trial  shall  proceed  as  if  no  challenge  had  been  made.    No  atfaindcr 
for  another  crime  shall  be  pleadable  in  bar  of  any  indictment,  unless  the  attainder  be 
for  the  same  oflhnce  as  that  chaiged  in  the  indictment     In  an  indictment  for  tr» 
son,  or  felony,  the  Jury  shall  not  be  charged  to  inquire  concerning  his  lands,  tenements^  or 
goods,  nor  whether  he  fled  for  such  treason  or  felony.    The  sixth  section  of  this  imponint 
act  enacts,  that  benefit  of  dei^y,  with  respect  to  persons  convicted  of  felony,  shall  be  aboUsfa- 
ed;  but  that  nothing  in  this  act  shall  prevent  the  joinder  in  any  indictment  of  anyooontt 
which  might  have  been  Joined  before  the  passing  of  this  act    No  person  convicted  of  fekny 
shall  sufler  death,  unless  it  be  for  some  felony  which  was  before  exduded  flnom  the  benefit  of 
clergy,  or  which  shall  be  made  punishable  with  death  by  some  future  statute.    Every  per- 
son convicted  of  any  felony,  not  punishable  with  death,  shall  be  punished  as  the  statutes  re- 
hiting  to  such  felony  shall  direct,  and  when  no  punishment  has  or  hereafter  may  be  ipedallj 
provided,  they  shall  be  punished  under  this  act,  and  liable  at  the  dlscretlan  of  the  court  to 
be  transported  for  seven  years,  or  imprisoned  for  two  yean ;  and  if  a  male,  to  be  three  dmes 
publicly  or  privately  whipped ;  and,  besides,  the  court  may  sentence  the  offender  to  be  impri- 
soned and  kept  to  hard  labour  in  the  common  gad  or  house  of  correction,  and  If  necemry, 
the  court  may  order  solitary  confinement  as  part  of  the  sentence.    If  a  person  already  im- 
prisoned for  another  crime,  is  convicted  of  felony,  the  court  may  award  imprisonment  i 
second  time,  to  commence  after  the  expiration  of  the  first  period ;  and  if  under  sentence  of 
transportation,  the  court  may  pass  sentence  of  transportation  for  the  subsequent  ofienoe,  to 
commence  from  the  expiration  of  the  first  period ;  although  the  aggregate  term  of  imprison- 
ment or  transportation,  respectively,  may  exceed  the  term  for  which  either  of  those  piuiisJi- 
ments  could  otherwise  be  awarded.     If  any  person  shall  be  convicted  of  any  fekoy,  not 
punishable  with  death,  which  has  been  committed  after  a  previous  conviction  for  foknj,  he 
shall,  on  a  subsequent  conviction,  be  liable,  at  the  discretion  of  the  court,  to  be  transported  for 
life,  or  for  any  term  not  leas  than  seven  years,  or  be  imprisoned  for  any  term  not  exceeding 
four  yeare,  and  if  a  male,  to  be  three  times  whipped  in  addition :  and  it  shall  be  sufiidettt  in 
any  sul)sequent  indictment  to  state  generally,  that  the  offenler  was  at  a  certain  time  and  place 
convicted  of  felony,  without  otherwise  describing  it,  on  a  certificate  containing  the  sobituce 
and  efiect,  by  the  derk  of  the  court  where  the  conviction  took  pbce  i  which  derk  shall  be 
guilty  of  felony,  if  he  gives  a  fhlse  certificate,  and  liable  to  transportatiou  for  seven  yean.  Ail 
offences  prosecuted  in  the  high  court  of  admiralty  of  England,  for  every  first  and  snhNquent 
conviction,  are  subject  to  the  same  punishment,  whether  of  death  or  otherwise,  as  if  such  of- 
fences had  been  committed  on  hmd.    When  the  king's  majesty  shall  be  pleased  to  eilend 

•  7  A  9  Geo.  IV.,  e.  IT.  t  4S  Geo.  III.,  c.  88. 
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ktt  rarjil  muv}  to  any  <i8eBdcff  oonvlekad  of  a  fdony,  puniibBUe  with  dwUi  or  otbenHae,  aiid, 
by  iMunnt  ondar  Ilia  iDjal  afgn  nuuunl,  oountenigiiad  by  oiie  of  his  pfindpal  seoretaiiea  of 
•lata,  rinll  ffmnt  to  math  offiaider,  aithar  a  firaa  or  a  conditional  pardon ;  hif  diKhaif  o  out  of 
tartndy  in  the  fiormar  Gaaa*  or  liia  porfiMmaiioe  of  ttia  oonditioni  in  the  latter,  shall  have  the 
efict  of  a  pnnkn  mder  tho  ^reat  ieal ;  bat  this  pardon  doca  not  affect  the  offender,  nor  hin- 
der JuB  pnniahmwit^  lor  any  subeequant  fekoy  or  offence.  Whenever  this  statute  or  any 
other  fdaling  to  any  offenoe,  whether  punishable  upon  indictment  or  summary  conviction, 
in  deBribn^  or  referring  to  the  ofienee,  or  the  subject-matter,  on,  or  with  respect  to  which 
it  shall  ba  committed,  or  the  offender  or  party  aff<iCted,  or  intended  to  be  afleoied,  by  the  of- 
leaae,  halh  uaed  or  shall  use  words  importing  the  singular  number,  or  the  masculine  gender 
ooly ;  yet  the  stototo  shall  be  undeiatood  to  include  several  mattors  as  well  as  one  matter,  and 
SEveral  pansona  as  well  as  one  person,  and  females  as  well  as  males,  and  bodies  oorporato  as 
««U  as  individuals,  unless  it  be  otherwise  specially  provided,  or  there  be  something  in  the 
MiiiiiiCt  or  context  repognaut  to  such  construction ;  and  wherever  any  forfeiture  or  penalty  is 
payable  to  a  party  aggrieved,  it  shall  be  payable  to  a  body  corporate  in  every  case  where  such 
body  shall  be  the  party  aggrieved.  But  nothing  in  the  act  shall  extend  to  Soothmd  or  Ire- 
hod.  * 

in  consequencir  of  the  repeal  of  so  many  acts  relative  to  malicious  injuries  done  to  pro- 
pert}',  it  became  necessary  to  consolidate  the  laws  and  moke  an  enactment  which  should 
embody  the  whole  into  one  act,  to  talce  effect  at  the  same  time,  as  the  said  repealing 
act:  aooordlDgly,  unlawfully  or  maliciously  to  set  fire  to  any  church  or  chapel,  or  to  any 
doly  r^gisiered  or  recorded  dissenUug  chapel,  or  to  any  house,  stable,  coach-house,  out^ 
haflK,  wnrebouae,  office,  shop,  mill,  malt-house,  hop-oast,  bam,  or  granary,  or  to  any  build- 
isg  used  for  any  trade  or  manufecture,  whether  the  same  shall  be  in  the  possesrion  of  the 
(fender  or  of  any  other  person,  with  intent  to  injure  or  defnuid  any  person,  is  felony,  and 
tk  odender  shall  suffer  death.     Maliciously  to  cut,  break,  or  destroy,  or  damage,  with 
intent  to  destroy,  or  to  render  useless,  any  goods  or  articles  of  silk,  woollen,  linen,  or  cotton, 
ff  of  any  one  or  more  of  those  materials  mixed  with  each  other,  or  with  any  other  material, 
CI  lay  frame-woric,  ioiitted  piece,  stocking,  hcse,  or  lace^  respectively  being  in  the  loom  or 
fiiBie,  or  on  any  machine  or  engine,  or  on  the  rack  or  tenters,  or  in  any  stage,  process,  or 
pragress  of  manulhcture,  or  any  warp  or  shuto  of  silk,  woollen,  linen,  or  cotton,  whether 
mixed  or  aingiy,  or  any  loom,  frame,  machine,  engine,  rack,  tackle,  or  implement,  whether 
fixed  or  nnovafala,  prepared  for  or  employed  in  carding,  spinning,  throwing,  weaving,  fril- 
ii^,  ihearix^,  or  otherwise  manu&cturing  or  preparing  such  goods  or  articles ;  or  shall  ford- 
biy  euter  into  any  house,  shop,  building,  or  place,  with  intent  to  commit  any  of  the  offences 
aforeaid,  is  felony,  and  liable  to  transportation  for  life,  or  not  leas  than  seven  years,  or  four 
jtzinf  imprisonmenl,  and  to  be  three  times  whipped.     To  cut,  break,  or  destroy,  or  damage, 
with  intent  to  destroy  or  render  useless,  any  threshing  machine,  or  machine  oreqgine,  whe- 
Uwr  fixed  or  movable,  prepared  for  or  employed  in  any  manufiictore  whatsoever,  is  felony, 
md  liable  to  transportation  for  seven  years,  or  to  imprisonment  for  two  yean ;  and,  if  a  male, 
10  be  three  times  whipped.    To  set  fire  to  a  coal  mine  is  felony,  punishable  with  death.    To 
drawn  any  mine  or  to  ftU  up  any  shaft,  air-way,  water-way,  dmin,  pit,  level,  or  shaft,  be- 
lonfuig  to  any  mine,  is  felony,  liable  to  seven  yean'  transportation,  or  two  yean'  imprisonmenl; 
with  whipping  if  a  male :  but  this  does  not  implicate  any  owner  in  working  another  shaft  or 
inin&   To  destroy  any  engine  or  steam  engine,  staith,  building,  or  erection  used  in  conducting 
Uie  businesa  of  any  mine,  or  any  bridge,  waggon- way,  or  trunk  for  conveying  minerals  from 
my  mine,  whether  they  be  completed  or  in  an  unfinished  state,  is  felony.    Rioten  demolish- 
ing or  destroying  any  building,  machinery,  or  materials  as  before  mentioned,  are  guilty  of 
fekny,  and  the  offenden  diall  su^r  death.    Maliciously  to  set  fire  to,  or  otherwise  cast  away 
or  dotroy,  any  ship  or  vessel,  whether  complete  or  in  an  unfinished  state,  so  as  to  prejudice 
any  owner  or  part  owner,  or  the  goods  on  board,  or  the  freight,  or  the  underwriters,  is  felony, 
ud  poniahable  with  death.    To  damage  or  destroy  a  ship  or  vessel,  otherwise  than  by  fire,  is 
fekny,  and  liable  to  transportation  for  seven  yean,  or  two  yean'  imprisonmenl  with  whip, 
ping.    To  exhibit  any  felse  light  or  signal,  with- intent  to  bring  a  ship  into  dinger,  or  to 
aose  her  lo  be  wrecked,  or  by  force  to  impede  any  person  endeavouring  to  save  his  life  from 

*  7  &  8  Geo.  IV.,  c.  SS. 
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any  wreck,  fitc. ,  is  fekniy,  and  liable  to  death.  To  break  or  cut  down  any  eea-buk  or  «aU, 
or  the  bank  or  wall  of  any  river,  canal,  or  marah,  wUcfa  may  occasion  the  over6ow  or  damage 
of  any  landa^  or  eyen  to  endanger  their  overflow  or  damage ;  or  to  throw  down,  Ivfd,  oroUttr- 
wise  deelroy  any  locic,  duioe,  flood^te,  or  other  work  on  any  navigable  liveror  onnl,i9 
felony  and  liable  to  transportation  for  life,  or  imprisonment  for  four  yean,  and  if  a  male,  to 
be  whipt.  To  cut  off,  draw  up,  or  remove  any  piles^  ehallc,  or  other  materials  fixed  in  tbe 
ground,  and  used  for  securing  any  sea-bank  or  wall,  or  that  of  any  river,  eaoal,  or  msrsh ; 
to  draw  up  any  floodgate^  or  to  do  any  other  injury  or  mischief  to  any  navigable  river  or 
canal,  so  as  to  injure  its  navigation,  is  felony,  and  liable  to  tFsnsportation  for  seven  years,  or 
to  two  yeare'  imprisonment,  with  whipping.  To  pull  down  or  figure  a  public  bridge,  or  to 
render  it  impassable  or  dangerous,  is  felony,  and  liable  to  transportation  for  Ufe,  or  to  bur 
years*  imprisonment,  and  whipping.  To  throw  down,  level,  or  otherwise  destroy,  in  whole  or 
in  part,  any  turnpike -gate,  wall,  chain,  rail,  post,  bar,  or  other  fence behmgii^  tea  tornpike. 
gate,  &c^  or  luiy  house,  building,  or  weighing  engine  belonging  to  it,  &c.,  is  a  miademcaDor, 
and  punishable  accordingly.  To  break  down  or  destroy  the  dam  of  any  fish  pond,  or  water 
which  is  private  property,  or  where  there  is  any  private  right  of  flshery,  with  intent  to  de> 
stray  the  fish,  or  to  put  lime  or  any  other  noxious  material  into  such  pond,  &&,  intendtng  t* 
destroy  the  fish,  is  a  misdemeanor,  b'able  to  seven  years'  transportation,  or  to  two  years'  im. 
prisonment,  and  whipping.  To  kill,  maim,  or  wound  any  cattle,  is  felony,  liable  to  tnmsper- 
taiion  for  life,  or  to  four  yeare*  imprisonment,  and  whipping.  To  set  fire  to  any  stack  of  oais, 
grain,  pulse,  straw,  hay,  or  wood,  is  felony,  and  liable  to  death.  To  set  fire  to  any  crop  of 
com,  grain,  or  pulse,  whether  standing  or  cut  down,  or  to  any  part  of  a  wood,  coppice,  or 
plantation  of  trees,  or  to  any  heath,  gorse,  ftirse,  or  fern,  wheresoever  the  sane  may  be 
growing,  is  felony,  and  liable  to  transportation  for  seven  yeara^  or  to  two  years*  impriwi. 
ment,  and  whipping.  To  destroy  hop  binds  growing  on  poles,  is  felony,  and  liable  to  trans, 
portation  for  life,  or  to  four  yearaP  imprisonment,  and  whipping.  To  cut,  break,  bark,  root  up^ 
or  otherwise  destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  orany 
underwood,  respectively  growing  in  any  park,  pleasure  ground,  garden,  orchard,  or  arenue, 
or  in  any  ground  adjoining  or  belonging  to  any  dwelling-house,  if  the  injury  exceed  one 
pound  in  value,  is  felony,  and  the  offender  is  liable  to  seven  yeare*  transportation,  or  to  two  yean' 
imprisonment,  and  whipping:  the  like  injuries  done  to  trees,  &c.,  growing  in  any  others- 
toation,  if  exceeding  the  amount  of  five  pounds,  are  felony,  and  the  oflender  is  liable  as  before. 
To  damage,  as  before,  wheresoever  the  trees,  &c,  are  growing,  to  the  value  of  one  shilling, 
on  conviction  before  a  justice  of  the  peace,  the  oflender  shall  forfeit  and  pay,  for  the  fir^  of- 
fence, over  and  above  the  amount  of  the  injury  done,  any  sum  not  exceeding  five  pounds; 
and  every  offender,  for  a  second  offence,  shall  be  committed  to  the  common  gaol,  or  house  of 
correction,  to  be  kept  at  hard  labour,  not  exceeding  twelve  months ;  a  third  offence  is 
felony.  To  destroy  or  damage,  with  intent  to  damage,  any  plant,  root,  fruit,  or  Tcgetable 
production,  growing  in  any  garden,  orchard,  nureery  ground,  hot  house,  green  house,  oroon. 
servatory,  subjects  the  oflTender  to  a  summary  punishment — to  be  committed  to  the  common 
gaol,  or  house  of  correction,  and  kept  to  hard  labour  for  any  term,  not  exceeding  six  calendar 
months,  or  else  to  forfeit  and  pay,  over  and  above  the  amount  of  the  ixyury  done,  such 
sum  of  money,  not  exceeding  twenty  pounds,  as  to  the  justice  shall  seem  meet ;  but  a  second 
offence,  is  felony.  Maliciously  destioying  or  damaging,  with  intent  to  destroy  any  cultivald 
root  or  plant,  used  for  the  food  of  man  or  beast,  or  for  medicine,  or  for  distilling,  or  for  dye- 
ing, or  for  any  manufacture,  and  growing  in  any  land,  either  open  or  enclosed,  not  being  a 
garden,  orchard,  or  nursery  ground,  subjects  the  offender,  on  conviction  before  a  justice  of  th(t 
peace,  to  be  imprisoned  only  in  the  common  gaol  or  house  of  correction,  or  to  be  imprison  d 
and  kept  to  hard  labour  for  any  term  not  exceeding  one  month,  or  else  to  forfeit  and  pa> 
for  the  injury  done,  a  sum  of  money  not  exceeding  twenty  shillings,  and  failing  pa}inent 
and  costs,  shall  be  committed  us  aforesaid  \  a  second  oflence  subjects  the  offender  to  hard  la- 
bour and  whipping.  Maliciously  cutting,  breaking,  or  throwing  down  any  wall,  stile,  or 
gate,  or  part  thereof,  subjects  the  oflender  for  the  first  oflence,  to  forfeit  and  pay,  besides  tbc 
value  of  the  thing  Injured,  a  fuie  not  exceeding  five  pounds ;  for  the  second  to  imprisonmeitt 
and  hard  labour  for  two  calendar  months.  Any  person  wilfully  or  maliciously  committing 
any  damage,  or  injury,  or  spoiling  any  reul  or  penional  property  whatsoever,  either  public  or 
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priiite,  tor  TtUA  no  remedy  or  puidihmait  has  been  provided,  aball  forfeit  end  pay  such 
fineif  sheD  appear  to  tke  joaticei  to  be  a  reasonable  oompenaUion  for  the  damage,  not  ex- 
eeedinf  the  mm  of  five  pounde:  in  the  one  of  private  property,  the  fine  is  to  be  paid  to  the 
iDJond  party,  cmept  when  the  party  baa  been  examined  in  proof  of  tiieofience:  and  in  nich 
aae,  and  in  the  eaae  of  public  property,  or  where  any  public  right  ia  ooncenied,  the  money 
fUl  be  applied  as  Is  hereafter  directed :  if  the  oflender  does  not  Immediately  pay  the  fine, 
the  jmtiod  amy  oommit  him  to  gsol  and  hard  tobour,  not  exceeding  two  months,  unless  the 
(he  be  noner  paid.  This  act,  however,  doee  not  extend  to  any  case  where  the  injury  is  not 
ioie  maBcJeaaly  and  wUfoHy,  as  in  hunting,  fishing  te.  Malice  against  the  owner  of  pro- 
perty, is  not  essentia]  to  any  oflence  under  this  act  Every  principal  in  the  second  degree, 
ad  every  aooeasory  before  the  fact,  shall  be  punishable  with  death,  or  otherwise,  in  the  same 
Banner  as  the  fint  principal ;  every  aecesoor>-  after  the  fisct.  Is  liable  to  two  years'  imprison- 
neni,  and  aiders,  abetton,  and  eounsdioii,  are  Hable  to  be  Indicted  and  punished,  as  prind- 
peloflendeiSL  The  court  may  order  for  all  ofTenoes  within  this  act,  hard  labour  or  solitary 
eonfiiieinent,  at  thdr  discretion.  Persons  detected  In  the  act  of  committing  any  of  these  of- 
fences, may  be  immediately  apprehended  by  any  peace  officer,  by  the  owner  of  the  property,  or 
by  iiis  servants,  without  a  wamnt,  and  taken  before  a  justice  of  the  peace.  The  prosecu- 
tjooforany  of  these  oflenees  must  be  commenced  within  three  calendar  months  after  the 
nmmisBon,  and  not  afterwards.  When  any  person  shall  be  charged  on  the  oath  of  a  credi- 
ble irilncs,  before  any  justice  of  the  peace,  with  any  of  these  oifenoes,  he  may  summon  the 
oflaider,  and  if  he  does  not  appear  at  the  time  and  pfaoe  appointed  accordingly,  the  justice 
■ay  either  proceed  to  hear  and  determine  the  case,  ex  parte,  or  issue  his  warrant  for  appre- 
bufing  the  oflender,  and  bringing  him  before  himself  or  some  other  justice,  when  the 
ase  dall  be  heard  and  determined.  Any  person  who  shall  aid,  abet,  counsel,  or  procure  the 
oDinmisaQn  of  any  of  these  oAenoes,  shall  be  liable  for  every  first,  second,  or  subsequent  of- 
kasxj  to  the  same  forfeiture  and  pmiishment  as  the  principal  ofl*ender.  All  forfeitures  for 
the  amount  of  any  Injury,  shall  be  paid  to  the  party  aggrieved,  if  known,  except  when  the 
perty  Ins  been  examined  in  proof  of  the  injury,  in  which  caae,  and  when  the  injured  party 
isBiiknown,  it  shall  be  applied  in  the  same  manner  as  a  penalty :  and  all  pennlties  by  any 
jiaiice  of  the  peace,  shall  be  paid  to  some  one  of  the  overseen  of  the  poor,  or  to  some  other 
officer  of  the  parish,  township,  or  phuse  in  which  the  ofTence  shall  have  been  committed,  for 
tlKuse  orthe  general  rate  of  the  county,  riding,  or  division  in  which  such  paiish  or  town- 
^p  is  sitUBted.  In  every  case  of  a  summary  conviction,  where  the  forfeit  or  penalty  shall  not 
be  immedhody  paid  after  conviction,  the  justice  may  commit  the  oflender  to  the  oomm&n 
pel  or  bouse  of  correction,  to  be  simply  imprisoned,  or  to  be  kept  to  hard  kibour,  in  acUi- 
(ioB,  according  to  the  discretion  of  the  justice,  for  any  term  not  exceeding  two  calendar 
Bflnth^  where  the  penalty  or  forfeiture  with  costs  does  not  exceed  five  poundi^  for  any  term 
not  eiceeding  four  calendar  months,  where  the  sum  does  not  exceed  ten  poundis  and  not  ex- 
oeediiig  six  olendar  months  in  any  other  case :  In  each  of  the  aforesaid  cases,  the  oommit  is 
to  be  determined,  on  payment  of  the  amount  and  costs.  J  ustices  may  discharge  ofl'endeis  on 
a  iim  oonvictioii,  if  they  think  fit,  on  satisfaction  of  the  injured  party  for  damages  and  costs. 
Tbe  king's  pardon  releases  the  offender  from  imprisonment,  for  non-payment  of  fines  and 
poaltiestoany  party,  other  than  the  crown.  A  summary  conviction  is  a  complete  bar  to 
aay  other  proceedings  for  the  same  cause.  Offenders,  who  may  think  themselves  aggrieved 
b)-  the  forfeiture  or  penalty  being  greater  than  is  warranted  by  this  act,  may  appeal  to  the 
next  court  of  general  or  quarter  sessions,  which  shall  be  hoMen  in  not  less  than  twelve  days 
>fter  conviction,  for  the  same  county,  &&,  provided  that  the  oflimder  gives  the  compfadnant  a 
Mtice  in  writing  of  such  appeal,  and  its  cause,  within  three  days  after  conviction,  and  seven  dear 
(his  Hi  least,  before  the.sessions,  and  besides,  shall  either  remain  in  custody  till  the  sessioiis, 
venter  into  recogniances  to  appear  and  abide  the  judgment  of  the  court,  which  shall  henr 
■id  determine  the  appeal,  and  make  such  order  therein,  with,  or  without  costs,  as  to  tho  court 
sksll  seem  meet :  and  in  case  oi  the  dismissal  of  the  appeal,  or  afiirmance  of  the  conviction, 
ahiU  adjudge  the  cfl*ender  to  be  punished  according  to  the  conviction,  to  pay  the  costs,  and  if 
neeeaary,  to  issue  process  for  enforcing  the  judgment  No  such  conviction  or  adjudication, 
made  on  appeal,  shall  be  quashed  for  want  of  form,  nor  be  removed  by  certiorari,  or  other- 
aise,  into  any  of  his  nuijcsty's  superior  courts  of  record :  and  no  warouit  of  commitment. 
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ihall  be  void  fimm  any  deftcl  In  it  Every  JvHioi  of  die  peeoe*  ihaUtrenaniiallegnvhtiQm 
to  the  next  ooait  of  general  or  quarter  Mvione,  for  the  aune  ooonty,  &&,  ivfaich  AaUbeksjit 
amoi^  the  reoorcb  of  the  court,  a  eopy  of  whkh,  property  oertifted,  ahaU  be  a  aiflcicmefi. 
denoe  in  a  fubaeqnent  offence,  to  prove  a  former  convietion.  All  aetlcu  and  pnaeoriMu 
affrinrt  oflendeia,  maetbe  hid  and  tried  in  the  CMmty  where  the  foct  wai  oomnitied,  and 
muit  be  commenced  within  six  calendar  months  after  the  foct,  and  not  otherwlie :  notice  n 
writing  must  be  given  the  offender,  at  least  one  mlendar  month  before  the  oommenoemaitor 
the  action :  the  defendant  may  plead  the  general  i»ie,  and  give  this  act,  and  theqwdaliott' 
ter  in  evidence  aft  such  trial :  and  if  the  defoodant  tender  sufllafent  wtigfodifln  before  the 
action,  or  if  he  pay  a  sufficient  sum  into  court,  after  the  acticn  has  been  braiight,  no  phiiK 
tiff  shall  recover  damages :  if  the  defendant  have  a  verdict,  or  the  plaintiff  is  nonsuited,  or 
discontinue  the  action  after  Joining  issue,  or  upon  demurrer,  or  otherwise*  judgmeot  ihafl  be 
given  affiinst  the  plaintiff,  the  defondant  shall  recover  costs.  The  provisions  of  this  ad  an 
entirely  confined  to  the  rsalm  of  Eqgland,  and  do  not  extend  to  either  Scotland  or  Irdand . 
but  they  comprehend  all  fekmles  or  misdemeanon  committed  at  eea,  within  the  jurisdiGtion 
of  the  high  court  of  admiralty.* 

The  fundamental  alteradons  in  the  laws  respecting  property,  which  have  just  been  d«uil- 
ed,  required  also  some  amendment  in  the  statutes  respecting  remedies  against  the  faondrai, 
for  damages  ocoarioned  by  riotous  and  tumultuous  aswmUages  of  people ;  an  act  los  ac- 
cordingly paaed  on  the  81st  June,  1827,  for  amending  and  consolldadi^  the  laws  into  cne 
act,  and  all  preceding  acts  relating  to  the  hundred,  were  at  the  same  time  repealed,  fioade^it 
was  enacted,  that  If  any  cfaureh  or  chapel,  or  any  duly  registered  and  recorded  chapd,  for  the 
religious  wonhip  of  persons  dissenting  ficom  the  united  churches  of  England  and  Ireland,  or 
eny  house,  stable,  coach-house,  ou(>house,  waiehouse,  office,  shop,  mill,  malthouse,  hop-oaat, 
bam  or  granary,  or  any  building  or  erection,  used  In  csrrying  on  any  trade  or  manofiMtiR, 
or  brsnch  thereof,  or  any  machinery,  whether  fixed  or  movable,  prepared  for,  or  employed 
in  any  manufocture,  or  in  any  bnmch  thereof,  or  any  steam  engine,  or  other  engine,  for 
sinkings  draining,  or  working  sny  mine,  or  any  stalth,  building,  or  erection,  used  in  coudoct- 
ing  the  business  of  any  mine,  or  any  bridge,  waggon  way,  or  trunk,  for  ooove}-iflg  mineiab 
from  any  mine,  shall  be  feloniously  demolished,  pulled  down  or  destroyed  wholly,  or  in  part, 
by  any  persons  riotously  and  tnmultuously  assembled  together ;  in  any  such  case,  the  inhabi- 
tants of  the  hundred,  wapentake,  ward,  or  other  district  in  the  nature  of  a  hundred,  by 
whatever  name  It  shall  be  denominated,  in  which  any  of  the  said  offences  shall  be  oommit- 
ted,  shall  be  liable  lo  yield  full  compensation  to  the  penon  or  penons  damnified  by  the  ef> 
fence,  not  only  for  the  damage  so  done  to  any  of  the  subjects  herein  before  enumerated, 
but  also  for  any  damage  which  may  at  the  same  time  be  done  by  any  such  offenders,  to  anj 
fixture,  ftunlture,  or  goods  whatever,  in  any  such  church,  chapel,  house,  or  other  of  tbi 
buildingi  or  erections  aforesaid.  This  act  Is  however  confined  to  the  kingdon  of  England, 
and  does  not  extend  to  either  SooUand  or  Ireland,  f 

We  have  now  arrived  at  that  period  of  our  legal  history,  where  it  bail 
been  determined  by  the  government  to  alter  the  whole  of  the  fundaneotal 
laws  of  the  kingdom,  in  so  far  as  they  affected  the  political  slate  of  tiie 
Roman  catholic  portion  of  our  fellow  subjects ;  the  first  step  towards 
which,  was  the  repeal  of  the  act  of  Charles  II.,  commonly  known  by  tbe 
name  of  the  Test  Act,  t  whidi  was  passed  in  the  year  1673.  By  thu 
statute,  all  officers,  civil  and  military,  are  directed  to  take  the  oaths,  and 
make  the  declaration  against  transubstantiation,  either  in  the  court  of 
king's  bench  or  chancery,  the  next  term,  or  at  the  next  quarter  sessions, 
or  (by  subsequent  statutes,)  within  six  months  after  thdr  admissioa :  and 
also  within  the  same  time,  to  receive  the  sacrament  of  the  Lord's  supper, 

•  7  &  8  Geo.  IV.,  c.  30.  t  7  &  8  Geo.  IV.,  c.  31.   '  J  t5  Car.  II.,  c  ». 
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according  to  the  usage  of  the  church  of  England,  in  some  puUic  church, 
immediatdy  after  diyine  service  or  sermon,  and  to  deliver  into  court  a  cer- 
tificate thereof,  signed  by  the  minister  and  diurdi-wardens,  and  also  to 
prove  the  same  by  two  credible  vritnesses  upon  forfeiture  of  £500,  and 
disabiUty  to  hold  the  same  office.  Besides  this  penalty,  if,  without  taking 
the  sacramental  qualification  within  the  time  prescribed  by  the  m?t,  a  per- 
gon  continued  to  occupy  a  civil  office,  or  to  hold  a  military  commission, 
and  was  lavrfully  convicted,  then  he  was  disabled  from  thenceforth  for  ever 
firom  bringing  any  action  in  course  of  law,  from  prosecuting  any  suit  in 
anj  court  of  equity,  from  being  guardian  of  any  child,  or  executor,  or  ad- 
mioiitTator  of  any  person,  as  well  as  from  receiving  any  legacy.*  The 
ooiporation  act  was  at  the  same  time  repealed,  which  prevented  any  person 
from  being  legally  elected  to  any  office,  relating  to  the  government  of  any 
eitj  or  corporation,  unless,  within  a  twelvemonth  before,  he  had  received  the 
sacrament  of  the  Lord^s  supper,  according  to  the  rites  of  the  church  of 
England,  and  which  also  enjoined  him  to  take  the  oaths  of  allegiance  and  su- 
premacy when  he  took  the  oath  of  office,  otherwise  his  dection  was  void. 

The  word  test  signifies  ptvof  or  trialy  being  derived  from  testis j  a  wit- 
Kss.    The  teat  act  was  established  with  a  view  to  exclude  Roman  catho- 
Seg  ooly  from  any  share  in  the  government,  but  it  also  operated  to  the  ex- 
dasion  of  English  protestant  dissenters  generally.     By  the  corporation  act, 
an  Don-conformists  were  turned  out  of  every  department  of  the  magistracy 
at  once,  and  rendered  incapable  of  serving  their  country  in  the  offices  of 
common  coundlmen,  burgesses,  or  bafliflfs  of  any  corporation.     It  was 
piaed  at  a  period  of  great  heat  and  violence,  the  year  after  the  Restora- 
tion ;  and  it  paved  the  way  for  the  act  of  unifomdty,  which  soon  after 
paced.     The  king,  his  mmisters,  and  the  majority  of  both  houses,  dis- 
liked the  presby  terians,  whom  they  considered  as  the  authors  of  the  late  re- 
lieflioo.    Great  power  still  remained  in  their  hands,  for,  during  the  pro 
tectorate,  they  had  been  appointed  magistrates  in  all  the  country  towns. 
It  appeared  to  the  government  and  parliament  to  be  dangerous  to  leave 
power  in  such  hands :  it  was  therefore  judged  expedient  to  regulate  the 
ttrp<»ations>  and  to  expel  those  magistrates,  whose  principles  were  inimi- 
cal to  the  civil  and  ecclesiastical  constitution  of  the  kingdom.     In  this  the 
corporation  act  originated.     At  first,  the  sacramental  clause  was  intended 
to  operate  solely  against  the  Romanists ;  for,  by  dispossessing  the  presby- 
teriana,  the  other  provisions  of  the  statute  had  established  the  infiuence  of 
tlte  crown  in  all  the  corporations  of  the  kingdom ;  because  the  parliament 
*u  apprehensive,  that  in  the  next  reign,  under  the  infiuence  of  a  popish 
king,  all  the  corporation  offices  would  be  filled  with  Romanists.     Besides, 
More  the  passing  of  the  act  of  uniformity,  those  who  w^re  afterwards 
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called  dissenters,  were  then  within  the  inclosure  of  the  churd 
quently  participated  in  her  sacraments,  so  that  the  sacramenta 
therefore  have  been  intended  as  a  guard  against  the  Roman! 
it  most  efTectuaUy  applied,  and  not  against  those  who  were  afte 
dissenters,  on  whom,  before  the  act  of  uniformity  was  passed 
operate,  because  they  then  communicated  with  the  established 
must  also  be  allowed,  that  the  original  design  of  the  test,  wai 
to  exclude  the  protestant  dissenters  as  the  Romanists.  It  wi 
under  the  well-founded  apprehension  of  popery,  and  a  popial 
Charles  II. ;  and  when  it  was  observed,  during  the  debate  in  i 
that  it  was  drawn  in  such  a  manner  as  to  comprehend  the  p 
senters,  the  court  endeavoured  to  avail  themselves  of  that  cii 
defeat  the  bill :  but  the  dissenting  members  declared,  that  tl 
ther  confide  in  the  justice  and  generosity  of  pariiament,  to  ] 
ture  bill  in  their  favour,  than  be  the  occasion  of  retarding  or 
security,  which  the  present  bill  was  calculated  to  afford  to  t 
their  country.  Their  patriotism  produced  soon  afterwards  i 
relief  from  the  penal  laws,  but  the  prorogation  of  parliament 
passing.  Nevertheless,  a  bill  passed  the  house  annually,  to  i 
senting  members,  who  had  either  neglected,  or  consdentK 
taking  the  sacrament,  so  that,  in  effect,  the  test  with  respect 
a  dead  letter.  The  particular  test  of  receiving  the  sacramc 
to  the  rites  of  the  church  of  England,  was  calculated  to  ei 
pists,  rather  than  the  protestant  dissenters ;  as  it  was  not  a 
thing  for  the  latter  at  that  time,  to  receive  the  sacrament  o 
the  church  of  England,  in  order  to  express  their  charity  to 
part  of  the  church  of  Christ  If  it  had  been  the  design  of  i 
to  exclude  all  from  civil  offices  but  those  who  have  a  real  afl 
constitution  and  the  worship  of  the  church,  it  is  apprehends 
have  appointed  the  test  to  have  been  a  stated  and  constant  coi 
religious  services,  and  not  merely  once  taking  the  sacrament 
The  disqualifying  laws  just  mentioned,  having  been  frequi 
ject  of  public  discussion,  and  although  now  altogether  set  tc 
repeal,  it  may  not  be  altogether  uninteresting  to  state  some 
roents  for  and  against  their  repeal,  which  have  been  urged 
time^  in  as  concise  a  manner  as  possible.  The  general  princi] 
then,  are  as  follow  : — Every  man  has  an  undoubted  right 
himself  in  matters  of  religion  ;  nor  should  any  mark  of  infam; 
penalty  be  attached  to  the  exercise  of  this  right : — Every  ms 
to  the  common  privileges  of  the  society  in  which  he  lives 
these  privileges,  a  capacity  in  law  for  serving  his  soverdgn 
is  one  of  the  most  valuable,  distinguishing  a  legal  capaciiy  ol 
a  right  to  an  actual  appointment,  which  depends  upon  the 
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Ills  Mlow  subjects ;  and  this  capacity  of  serving  the  state, 
I  high  estimation,  and  of  such  transcendent  value,  the  ex- 
I  deemed  a  proper  punishment  for  some  of  the  greatest 
IS,  and  not  opinions,  political  or  rd^ous,  are  the  proper 
1  authority  and  cogniEance : — No  man  who  does  not  ibr- 

of  serving  his  soverdgn  and  country,  which  is  his  natu- 

as  the  honours  and  emoluments  which  may  happen  to  be 
,  by  overt  acts,  ought  to  be  deprived  of  them ;  and  dis- 
«  not  thus  incurred,  are  unjust  penalties,  implying  both 
ration  : — Punishment,  without  the  previous  proof  of  guilt, 

to  be  an  injury  ;  and  mjuries  inflicted  on  account  of  re- 
ibtedly  persecutions : — The  ends  of  civil  society  can  never 
pnent  of  natural  rights,  that  is  not  essential  to  these  ends : 
Ds  of  religion,  and  the  ordinances  of  civil  government,  are 
irigin  and  objects,  in  the  sanctions  that  enforce  them,  and 
^  they  are  administered : — The  institution  of  the  Lord's 
holly  of  a  religious  nature,  and  i^^pointed  merely  as  a 

death,  is  improperly  applied  to  the  jAmlar  ends  of  civil 
it  be  so  applied,  it  is  not  only  an  improper,  but  in  many 
ent  test  of  the  principles  and  character  of  those  to  whom 
,.  Such  are  some  of  the  leading  princij4es  which  have 
B  of  discussion  in  the  debates  that  have  occurred,  both 
od  among  our  legislators,  in  considering  the  expediency 
Test  Act.     Many  of  these  arguments  apply  equally  to  the 

the  protestant  dissenters,  but  we  shall  chiefly  restrict  our- 
as  of  the  dissentera     They  repeatedly  urged,  that  being 

the  sovereign  and  to  the  established  goveniment,  and 
e  oaths  required  by  law,  and  to  give  the  fullest  proof  of 
•ught  their  scruples  to  receive  the  sacrament  after  the  man- 
s  church  of  England,  or  of  any  other  church,  as  a  qualifica- 
,  ought  not  to  have  incapacitated  them  to  hold  public  em- 
r  civil  or  military :  they  also  alleged,  that  the  occasional 
\B  a  qualification  for  a  place,  cannot  in  the  nature  of  things 
)  who  thus  receive  it,  mean  to  declare  their  full  and  entire 
be  whole  constitution  and  frame  of  the  established  church, 
be  compelled  by  their  necessities,  or  under  the  allurement 
ntages,  to  do  what  they  would  not  do,  if  they  were  left  to 
boice ;  others,  perhaps,  may  comply  with  the  sacramental 
t^ven  Christians,  and  who  therefore  cannot  be  supposed  to 
ristianity  itself,  or  to  any  national  establishment  of  it  what- 
they  were  led  to  think  it  could  not  be  any  real  or  effectual 
;hurch  of  England.  Conceiving  that  they  had  a  right,  as 
»r  themselves  in  matters  of  religion,  and  that  this  right  is 
8Q 
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preacribed  and  BaocUoned  by  the  Author  of  OhnstianiCy :  and  that  they  had 
a  right,  as  subjects,  to  a  common  chance  with  their  fdlow  subjects,  for 
offices  of  a  civil  and  military  trust,  if  their  sovereign  or  iettow  dtizflnsafaoukl 
have  tbipught  them  worthy  of  confidence :  they  could  not  bring  thenMehra 
to  the  opinion,  that  any  of  the  ends  or  objects  of  civil  society  require,  thai 
these  rights  should  be  superseded,  and  they  should  have  been  eidoded 
from  the  service  of  the  state.  Their  advocates  pleaded  on  their  behaU; 
that  the  continuance  of  those  acts  which  they  said  invaded  their  ligfata,  is 
so  far  from  being  necessary  to  the  wdl-heing  of  the  state,  or  to  the  estab- 
lishment of  the  national  church,  that  they  were  actually  pernicious  both  to 
the  state  and  to  the  church,  and  therefore  they  contended  that  they  ought 
to  be  repealed.  Their  inutility  was  shown  by  referring  to  the  higher  trast 
of  legislative  authority,  to  which  disaenten  were  always  admitted  without 
hesitation  or  reserve.  It  was  contended  that  an  exciseman  did  not  rostaio 
a  more  important  office,  neither  was  it  requisite  that  he  .should  make  a 
profession  of  his  Christian  faith,  more  than  a  member  of  the  hoaaei  of 
commons  or  peers.  The  principles  of  the  dissentersi  their  attacbmeot  to 
the  constitution,  and  their  zeal  m  its  support,  have  been  sufficiently  mani- 
fested, in  a  variety  of  instances,  ever  since  the  Revolution,  and  that,  there- 
fore, the  exclusion  from  theur  service  of  the  puUic  was  neither  neeenarj 
nor  beneficial  to  the  state :  and  that  the  continuance  of  their  diaabiiitiei 
was  unnecessary  for  the  safety  and  honour  of  the  church.  An  eedesiasti- 
cal  establishment  requires  a  legal  provirion  for  its  ministerB,  but  it  does  not 
requve  for  its  laity,  any  exclusive  privilege  or  right  to  civil  and  militaiy 
trusts.  The  establishment  of  the  church  of  England  consisted,  they  said, 
in  her  tithes,  her  prebendaries,  her  deaneries,  and  her  bishoprics.  These 
constituted  her  estabUshment  before  the  corporation  and  test  acts  had  any 
existence,  and  in  the  event  of  a  repeal  they  would  still  continue  to  consti- 
tute her  estaUishment  There  were  no  such  acts  in  Scotland  where  there 
is  an  establishment.  In  Ireland  these  acts  had  been  repealed,  and  yet  the 
established  church  of  Ireland  remained.  There  were  no  sudi  ads  in  Hol- 
land, Rusria,  Prussia,  Gennany,  &c  Upon  an  appeal  to  history,  it  has 
been  argued  that  the  civil  government  maintained  itself  in  former  times, 
when  unconnected  with  the  church.  In  this  connexion  we  may  refer  io 
the  speech  of  Mr  Fox,  an  able  advocate  for  the  repeal  of  the  disabfing 
statutes ;  who  maintained  that  no  human  government  had  any  right  to 
inquire  into  men's  private  opinions,  to  presume  that  it  knows  them,  or  to 
act  on  that  presumption.  <<  Men,"  said  he,  <<  should  be  tried  for  their 
actions,  and  not  for  their  opniions.  If  this  was  true  with  respect  to  poG- 
tical,  it  was,  he  said,  more  peculiariy  so  with  regard  tonrdigions  opinions. 
In  the  position  that  men's  actions,  and  not  their  opinions,  were  the  pro- 
per objects  of  legislation,  he  contended  that  he  was  supported  by  the  gen- 
eral tenor  of  the  laws  of  the  land.     History,  however,  afforded  one  ef 
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eeption  in  the  ease  of  the  Roman  eatholics.  The  Roman  eatholiee,  or 
rather  the  papigta,  as  thej  were  then  properly  denominated,  had  beeil'  then 
nppoaed  by  oor  anoettors  to  entertain  opinions  that  might  lead  to  mis- 
ddef  in  the  state.  But  it  was  their  acknowledging  nforagn  authority 
psmnoont  to  that  of  the  erown,  and  not  their  opinions  which  justly 
aknned  our  ancestors :  their  political  opinions,  therefore,  which  they  at* 
tscfaed  to  their  reBgious  creed,  were  dreaded  and  justly  dreaded,  as  ini- 
mical to  the  constitution.  Laws  were,  therefore,  enacted  to  guard  against 
tbe  pernicious  tendency  of  their  poHtica]  opinions :  and  the  principle  thus 
adopted,''  continued  Mr  Fox,  ^^  if  not  founded  on  justice,  was  at  least 
loQowed  up  with  consistency.  Theur  influence  in  the  state  was  feared,  and 
they  were  not  only  restricted  from  holding  offices  of  power  or  trust,  but 
rendered  mcapable  of  purchasing  lands,  or  acquiring  influence  of  any 
kind." 

On  the  other  hand,  Mr  Pitt  admitted  as  a  general  principle,  that  the 
rdigious  opinions  of  any  set  of  men  were  not  to  be  restrained  or  limited, 
aoiesi  they  should  be  found  likely  to  prove  tbe  source  of  inconyenience  to 
the  state :  nor  ought  the  civil  magistrate,  in  any  other  point  of  view,  to 
ioteriere  with  them  ;  but  be  maintained  that  when  religious  opinions  are 
saeb  as  maif  produce  a  civil  inconvenience,  the  government  has  a  right  to 
goaid  against  the  probability  of  that  civil  inconvenience  being  produced  ; 
nor  ought  they  to  wait  till,  by  being  carried  into  action,  the  inconvenience 
bat  actuallj  arisen.  It  was  not,  therefore,  on  the  ground,  that  the  dis- 
sesten  monid  do  any  thing  to  alTect  the  civil  government  of  the  country, 
that  they  had  been  excluded  from  civS  offices ;  but  that  if  they  bad  any 
idditional  d^;ree  of  power  in  their  hands,  they  might  use  U  to  affect  not 
only  the  civO  government,  but  the  estaUished  church.  He  also  contended 
that  an  esiablished  church  is  necessary  to  the  dml  government  of  a  country  ; 
aod,  of  eoorse,  that  a  settled  provision  for  its  ministers  is  requisite ;  and, 
afao,  consequently,  that  it  was  highly  improper,  and  even  dangerous  to  its 
afety,  to  distribute  its  offices  and  emoluments  among  men  who  were  hos- 
tile to  its  government,  its  discipline;  and  its  principles,  however  respectable 
thdr  eharacters  might  otherwise  be  in  private  life.  He  maintained  that 
thii  prohibition  from  office  was  neither  meant  by  the  legislature,  nor  in 
fad  did  it  operate,  as  any  degradation,  disgrace,  or  punishment  on  dis- 
lenterL  These  laws  existed  for  many  years,  with  great  advantage,  as  a 
guard  and  fence  to  the  estaUished  church,  and  few  or  no  prosecutions  for 
thdr  breach  have  ever  been  attempted :  it  had  been  long  tbe  custom  to 
past  an  annual  indemnity  act  to  protect  all  dissenters  who  entered  pariia- 
OHnt,  or  who  accepted  offices  from  the  pains  and  penalties  of  the  test  and 
corporation  acts,  and  in  corporate  towns,  and  many  public  offices,  the 
obligation  to  qualify  was,  in  fact,  considered  as  a  kind  of  dead  letter,  long 
hd(Dre  the  act  was  repealed,  and  an  informer  would  have  been  thought  an 
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odious  character.  And  the  fourth  section  of  the  twenty-fifth  artide  of  i 
the  union  between  the  kingdoms  of  England  and  Scotland  expressly  stipu- 
lates, that  no  test  whatever  shall  be  exacted  from  the  natire  subyeets  of 
Scotland,  members  of  the  true  protestant  presbyterian  estabttshment  of  that 
kingdom — ^^and  further,  her  majesty,  with  advice  aforesaid,  expressly 
declares,  and  statutes,  that  none  of  the  subjects  of  this  kiogdon  shall  be 
liable  to,  but  all  and  any  one  qflhemjbr  ever  free  Jrom^  any  oath,  lesi,  or 
subscription  within  this  kingdom^  contrary  to,  or  inconsistent  wiih,  the; 
foresaid  true  protestant  rdigion  and  presbyterian  church  govemmeDt,  wor- 
ship, and  discipline,  as  above  established,  and  that  the  same  within  the 
bounds  of  this  church  and  kingdom,  shall  never  be  imposed  upon,  or  re- 
quired of  them  in  any  sort." 

An  act  for  repenling  ao  much  of  sereral  acts,  aa  imposefi  the  neceasity  of  receiving  the  s- 
cramentof  the  Lord's  supper  as  a  qualiflcadoii  for  certain  offices  and  employments,  repeals  13 
Car.  IL,  c.  8.,  the  85  Car.  II.,  c.  2.,  and  the  16  Geo.  II.,  c.  SO;  so  much ef  them,  at  Icast^ 
as  imposes  the  neoeeslty  of  receiving  the  sacrament  according  to  the  rites  of  the  churdi  of  Eng^ 
land.  II.  And  whereas,  the  protestant  episcopal  church  of  England  and  Ireland,  and  the  doo- 
trineand  discipline  thereof,  and  the  protestant  presbyterian  church  of  Scotland,  and  itsdoctxiiie^ 
disdpline,  and  government,  are  by  the  laws  of  this  realm,  sevemUy  eslabUshed,  pensanentH 
ly,  and  inviolably ;  and  whereas,  it  is  just  and  fitting,  that  on  the  repeal  of  such  parts  of  tl^^ 
said  acts  as  impose  the  neoessity  of  taking  the  sacrament  of  the  Lord's  supper,  according  t^ 
the  rites  and  usage  of  the  church  of  England,  as  a  qualification  for  office,  a  dedaratton  to  th^ 
following  effect  should  be  substituted  in  lieu  thereof :  be  it  therefore  enacted,  that  everi 
person  who  shall  hereafter  be  phioed,  elected,  or  chosen,  in,  or  to,  the  office  of  mayor,  alder 
nuui,  recorder,  bailiff,  town-derk,  or  common  council-man,  or  in,  or  to  any  office  of  majgis' 
trac}-,  or  place,  trust,  or  employment  relating  to  the  government  of  any  city,  corporation 
borough,  or  cinque  port,  within  Enghmd  and  Wales,  or  Berwick-upon-Tweed  ;  ahall,  vnlh« 
in  one  calendar  month,  next  before,  or  upon  his  admission  into  any  of  the  aforemid  officer 
or  trusts,  make,  and  subscribe  the  declaration  following:— 

*<  I,  A.  B.,  do  solemnly,  and  sincerely,  in  the  presence  of  God,  profess,  testify,  and  dedare 
upon  the  true  fidth  of  a  Christian,  that  X  wiH  never  exercise  any  power,  authoiity,  er  influ 
ence,  which  I  may  possess  by  virtue  of  the  office  of  .  .  .  .to  injure,  or  weaken  the  pira 
testant  church,  as  it  is  by  law  established  in  Ejigland,  or  to  disturb  the  said  ciiurch,  or  thi 
bishops  and  clergy  of  the  said  church,  in  the  possession  of  any  rights,  or  privileges,  to  whid 
such  church,  or  the  said  bishops  and  clergy,  are,  or  may  be,  by  law,  entitled." 

III.  The  said  declaration  shall  be  made  and  subscribed  as  aforenid,  in  the  preseno 
of  such  person,  or  persons,  respectively,  who  by  the  charters  or  usages  of  the  said  respectivi 
cities,  corporations,  boroughs,  and  cinque  ports,  ought  to  administer  the  oath,  for  due  execti 
tion  of  the  said  offices,  or  pfau»8,  respectively,  and  In  default  of  such  in  the  presence  of  tvw 
justices  of  the  peace  of  the  said  dties,  corporations,  boroughs,  and  cinque  ports,  If  such  tber 
be,  or  otherwise  in  the  presence  of  two  justices  of  the  peace,  of  the  respective  oountiee,  &c« 
wherein  they  are  situated  :  which  said  declaration  shall  either  be  entered  in  a  book,  roU,  o 
other  record  of  the  city,  8ic.  IV.  If  any  person  placed,  elected,  or  chosen,  into  any  of  th^ 
aforesaid  offices  or  places^  shall  omit,  or  neglect  to  make  and  subscribe  the  said  declarati<»ii 
in  manner  above  mentioned,  such  placing,  election,  or  choice,  shall  be  void ;  and  it  shaj 
not  be  lawful  for  such  person  to  do  any  act  in  the  execution  of  the  office,  or  placse,  ind 
which  he  shall  be  chosen,  elected,  or  placed.  V.  Every  person  who  shall  hereafter  be  ad 
mitted  into  any  office  or  employment,  or  who  shall  accept  from  his  migesty,  his  heirs  axw 
successors,  any  patent,  grant,  or  commission,  and  who  by  his  admittance  into  such  office 
&C.,  or  acceptance  of  the  same,  or  by  the  receipt  of  any  pay,  salary-,  fee,  or  wages,  by  reascM 
thereof,  would  by  the  laws  in  force  immediately  before  the  passing  of  this  act  ha^o  becj 
required  to  take  the  sacrament  of  the  Lord's  supper,  in  thechuidi  of  England,  shall »  vrithii 
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Bz  cBbndar  montht  after  iiit  admiaicBi  to  such  oAoe,  ftc,  or  hit  aoeeptimce  of  aiich  patent, 
&r.,  make  and  sulMcribe  the  albroaid  dadanOion,  or  in  default  thereof,  hie  appointment, 
fe.ihdlbewhbDyvaid.  Y L  The  aforenid  dedaratian  ehall  be  made  and  eabecribed,  in 
kJB  BM^ieetj'e  high  oonit  of  chaaoerf,  or  In  the  oourt  of  kii^'e  bench,  or  at  the  quarter  see- 
MBiof  the  ooontf,  &D,  when  the  pereon  reatdee:  and  the  court  in  which  such  dedaratiois 
iliall  be  made  and  aobecribed,  ahall  caaae  the  eame  to  be  preeenred  among  the  reeorde  of 
thefiid  eoort.  YII.  Pnitided,  always  that  no  naval  officer  below  the  tank  of  rear-adml- 
ja],  and  no  Biililary  officer  below  the  renlc  of  najor-^eneral  in  the  army,  or  oolcHiel  In  the 
niljtia,  aiiall  be  required  to  make,  or  aubacribe,  the  aaid  dedamtion.  In  reqpect  of  his  naval 
er  military  oamnuaeion  i  and  that  no  oommlaioner  of  cystoma,  excise,  stamps,  or  taxes,  or 
ajijr  person,  holding  any  of  the  offices,  concenied  in  the  collection,  management,  or  receipt 
of  the  nvemn^  which  are  aalBect  to  the  aaid  oommiaBionen,  or  of  the  poet-master  general, 
abU  be  required  to  mako,  or  aobacribe  the  aaid  declaxation,  in  reapect  of  their  aaid  offices, 
•f  appdntmenta:  provided,  alao,  that  nothing  herein  contained,  ahall  extend  to  require  any 
oanl,  or  mHitaiy  ofBoer,  or  other  peraon,  as  afiiresaid,  upon  whom  any  office,  place,  oom- 
Biaaon,  appointment,  or  promotion,  aiiall  be  conferred,  during  hia  abaenee  fiom  England, 
«r  within  three  montha  prerioua  to  hia  departure  from  thence,  to  make  and  aubacribe  the 
■id  dedamtion,  imtO  after  hia  return  to  England,  or  within  dx  montha  after.  Vlil.  All 
peiaonsnow  in  the  actual  poaseasion  of  any  office,  command,  place,  tmet,  aenrioe,  or  employ- 
meat,  or  in  the  reoelpt  of  any  pay,  aahry,  fee,  or  wages,  in  reapect  of,  or  aa  a  qualification 
forwhietk,  by  Tirtiie  ot,  or  under  any  of  the  previous  acta,  they  respectivdy  ought  to  have 
bcfetofore  talun,  or  ought  hereafter  to  receive,  the  said  sacrament  of  the  Lord's  supper,  ahaU 
be,  and  are  hereby  oonlirmed  in  the  poasesdon  and  enjoyment  of  thdr  said  aeveral  offices, 
conaunds,  placee,  trusts,  aervloea,  employments,  pay,  salary,  fees,  and  vragea,  reepectlvely, 
Dotwitfailanding  their  omisdon  or  neglect  to  take,  or  recdye,  the  sacrament  of  the  Lord'a 
sipper,  and  are  liereby  indemnified,  fireed,  and  diachaiged  from  all  incapedtiea,  diaabilitlea, 
forftitarea,  and  penaltiea  whataoever,  already  incurred,  or  which  they  may  hereafur  Incur,  hi 
eaanquenoe  of  neglect  or  omiarion,  and  that  no  dection  of,  or  act  done,  or  to  be  done,  by 
uy  wdi  pencMia,  or  under  their  authority,  and  not  yet  aTdded,  ahall  lie  hereafter  questioned, 
or  avoided,  by  reeaon  of  any  aoch  omiadon,  or  neglect ;  but  that  every  such  election  and  act 
^  be  as  good,  valid,  and  efiectual,  as  if  they  had  duly  received  the  aacrament  of  the  Lordu 
supper.  IX.  Provided,  neverthdeaa,  that  no  act  done  in  the  execution  of  any  of  the  cor- 
porate! or  other  officea,  places,  trusta,  or  commiasiona,  by  any  person  omitting,  or  neglecting, 
4  by  reaaon  thereof,  be  dther  void,  or  voidable,  aa  to  the  rights  of  any  other  peraon  not 
priiy  to  inch  omisdon  or  neglect,  or  render  him  liable  to  any  action  or  indictment* 

The  following  act  waa  introduced  into  pariiamentby  the  marquis  of  Lansdowne,  and  relates 
to  offences  against  the  person,  bdng  a  continuation  of  the  improvements  in  the  adminiatva- 
tJon  of  tlie  criminal  law  of  the  kingdom,  generally  aooompliahed  by  Sir  Robert  Ped's  acts, 
which  related  piindpally  to  ofienoea  againat  the  propeHy  of  individuala.  The  first  aectkn 
repeals  the  whde  or  parts^  of  between  fifty  and  sixty  acts  of  parliament  passed  fh>m  the 
9  Henry  III.  to  the  3  George  IV.  The  second  section  blots  the  crime  of  petit  treason  en- 
^rdy  from  the  statute  book.  Petit  treaaon  waa  dther  when  a  aervant  killed  his  master,  a 
vife  her  hoaband,  or  an  ecdedaatical  person  his  bishop^  to  whom  he  owed  faith  and  obedience. 
Ttutt  crimes,  especially  the  second  instance,  have  in  almoet  all  agea  and  countries, 
^  distinguished  from  the  ordinary  crime  of  murder.  With  regard  to  the  difierent 
luDds  of  criminal  homidde,  murder,  and  manslaughter,  the  hw  is  left  pretty  much  in  the 
ame  atate  as  it  waa  before ;  f  but  one  or  two  alteratlona  have  been  introduced.  The  act  of 
Henry  YHI.  prevkied  that  a  subject  of  the  king  who  committed  murder  in  a  fordgn  state, 
iiiight be  tried  in  any  county  which  the  king  should  appoint;  but  in  this  case,  an  exam- 
Hatioii  of  the  accused  party  must  first  have  taken  place  before  the  king's  counsel,  or  three  of 
them.  \  This  was  afterwards  extended  to  accessories  before  the  Act ;  but  the  seventh  section 
of  lord  Lsosdowme's  act,  directa  justioea  of  the  peace  to  proceed  against  the  offender,  aa  if  the 
murder  had  been  committed  within  hia  ordinary  jurisdiction.  The  trial  is  to  take  place  in 
w  ordimiy  way  by  a  jury  of  the  county ;  and  persons  entitled  to  the  benefit  of  peerage,  are 
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to  be  dealt  with  w  heretofore.  The  crime  of  aooeaory  after  the  fiut  to  murder,  i 
being  a  capitBl  feloiiy,  with  benefit  of  dei|gr,  as  ibrmerly,  ii  mm  pimiehable  bj  I 
tion  for  U A^  or  impiisonment,  with  or  without  hard  labour.  An  aggnvated  gmb,  in  wbfeh 
one  Howard  attempted  murder  by  meani  of  a  Uunt  weapon,  induced  the  legfdatnre  to  ex- 
terid  the  principle  Qf  lord  EUenborough*!  act,  ihr  beyond  iti  original  limits  The  case  al- 
luded to  could  not  be  dealt  with  as  a  capital  ofienoe,  although  the  diwimataneaa  w«re  cr- 
ceedingly  ag^rravated  and  monstrous  under  which  it  was  committed;  because  liird.£lle». 
borough*8  act  includes*  only  cases  of  shooting  or  attempting  to  shoot,  and  stahWiy,  and  cut- 
ting, the  latter  of  which  can  only  be  applied  to  sharp  weapooa,  and  it  was  therefbiv  deemed 
necessary  to  bring  such  cases  as  Howard's  within  the  operation  of  lord  FJlenhorougfa'a  atatate, 
an  omission  which  this  act  remediea. 

The  eleventh  and  twelfth  sections  of  the  present  act,  are  substituted  for  that  put  of  lord 
EUenboroiigh's  act,  which  related  to  the  offences  of  stabbing,  cutting,  shooting,  Ac,  witJk 
intent  to  murder,  malm,  disfigure,  or  disable  any  pemn,  or  with  intent  to  resist  or  pievqu. 
the  lawfiil  apprehenrion  of  the  party  himself  or  any  of  his  acoompUees :  to  wfaidi  is  added, 
to  wound  in  any  way,  which,  it  Is  apprehended,  will  indude  weapons  of  all  descrlpllone,  wlie- 
ther  they  be  sharp  or  blunt.  It,  howoTor,  this  statute  is  acted  upon  to  the  letter,  the  oenee- 
quenoes  will  be  sweeping  indeed  i  for  every  aggmvated  aasEUilt  on  a  constehle,  when  the  man 
of  authority  gets  a  broken  head,  a  drcumstanoe  of  frequent  cccurrenoe  in  ale-house  squab- 
bles, will  become  a  capital  felony,  not  only  on  the  person  actually  inflicting  the  blow,  but  on 
all  pfttent  who  may  aid  and  abet  the  resistanoe,  or  the  prevention  of  his  hwftd  apprBhensoei. 
In  coses  where  several  pexsons  are  indicted  for  asmulting  a  consteUe,  it  generally  happens 
that  only  one  or  two  actually  struck  the  prosecutor,  but  that  the  rest  were  present  and  Join- 
ing in  the  afihiy :  and  it  is  ftequently  a  difficult  matter  for  a  jury  to  dedde  when  agreat  num- 
ber of  persons  have  been  aswmbled  together,  whether  some  of  those  who  are  indSetad  were 
actually  engaged  in  redsting  the  conslable,  or  merely  looken-on  enjoying  the  row,  or  even 
taking  the  constable's  part :  this  has  always  afforded  a  foir  opportunity  for  a  spiteful  nei^h- 
bour,  and,  it  may  be  added  too,  for  iU-natured  Justices  of  the  peace,  who  are  deeirooaof  bcii^- 
ing  thdr  victim  within  the  dutches  of  the  hiw,  to  attempt  the  conviction  of  an  Innocent 
man :  and  there  is  littie  doubt  that  imprisonment  is  Anequentiy  awarded  to  thoee  who  have 
had  no  share  in  the  breach  of  the  peace.  And  under  this  statute,  should  bleed  be  dxa^wn,  an 
indictment  containing  four  or  fiveoounte,  gnivdy  stating,  that  A.  B.,  the  prindpal  ofllender, 
with  a  certain  weapon,  to  wit,  an  iron  poker  of  the  value  of  dxpenoe,  inflicted  severe  wounds 
of  the  length  of  two  inches,  and  depth  of  half  an  inch,  flrat  with  intent  to  murder,  then  to 
maim,  then  to  disfigure  and  disable^  and  kistly  with  intent  to  reast  and  prevent  the  lawful 
apprehendon  of  the  said  A.  B. ;  and  further  stating,  that  C.  D.  and  a  dosen  others  wane  pre- 
sent,  counsdting,  aiding,  abetting,  comforting,  assisting,  and  maintaining  the  said  A.  B., 
the  aforesaid  fdony  to  do  and  commit :  on  which  indictment  if  the  Jury  are  oonTlnced  that 
any  of  the  persons  were  present,  aiding,  or  abetting  the  prindpal  offender  in  reaiatin^  his 
lawful  apprehendon,  they  cannot  oonsdentioudy  do  otherwise,  than  find  such  persons  ^nf  hy 
of  a  crime  which  the  hiw  dedares  to  be  a  capital  fdony.  In  cases  of  this  kind,  a  lin^  might 
with  propriety  be  drawn  between  cases  where  there  is  express  malice,  and  those  where  the 
law  only  implies  malice,  and  that  at  least  the  jury  might  be  enabled  by  thdr  verdict  to  find 
all,  or  any  of  the  defendants  guilty  of  a  misdemeanor  only,  so  as  to  bring  them  vritfain  the 
operation  of  a  subsequent  section  of  the  act,  which  makes  a  penon  assaulting  with  intent  to 
redst  or  prevent  the  lawful  apprehendon  or  detention  of  the  party  assaulting,  or  of  any  other 
perMm,  liable  to  imprisonment  for  two  yean^  and  to  be  fined. 

At  the  suggestion  of  lord  Tenterden  a  dause  was  inserted  in  the  house  of  lords^  which  en- 
ables the  jury  on  an  indictment  for  an  attempt  to  commit  murder,  except  in  cases  of  an  at- 
tempt to  pdson,  to  find  by  their  verdict,  that  by  his  own  vduntary  act,  the  prindpal  desired 
from  carrying  his  purpose  into  fUU  effect :  in  which  esse  punishment  of  death  should  not  be 
awarded,  but  the  offender,  his  oounsdlors,  eiden,  and  abetton,  be  deemed  guilty  of  fdony, 
and  liable  to  two  years'  imprisonment :  this  providon  was  however  rejected  by  the  oommona. 
The  dause  which  relates  to  the  offence  of  administeiing  drugs,  with  fntent  to  procure  the  nzis- 
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mnigi€immmh9iamiq9kk,iir  not  qprick  with  diild,itaiimpla  ra-«mct]iMBl«r  tht 
finttwDMCtkni  of  loid  Enenboroofli'i  act  in  a  mora  oonciM  fonn:  bf  It,  when  a  mother 
HB  indirted  tar  the  morder  of  her  bastard  child,  and  was  aoquitted  for  the  murder,  the  jury 
mvlititiniind  that  the  was ddlTered of  abartard  child  and  endeaToured  to  conceal  iti 
batk,ftr  which  ihemfght  be  poniihedbj  two  yian'impriaonmmt  By  the  proMnt  act,  a 
nooui  tlio^g^h  aoqnitted  of  the  mnrder,  may  stili  be  fimnd  fiiilty  mider  the  mme  indicU 
mt  ibr  the  coneealment,  or  may  be  indicted  at  once  fbr  the  concealment  as  a  sobolantiTe 
•ftaoB,  and  punisiied  as  hentolbre.  There  was  an  absmtlity  in  indictinf  a  person  ibr  mur- 
der, nhn  the  praseenftor  Bifght  bemHsiied  ftom  the  evidence  within  Us  own  ranch,  that  the. 
child  hid  never  been  bom  aUve.  It  is  romaihable,  that  by  the  omiiriai  of  the  woid% 
"which  if  boni  aHve,  woold  haTo  been  a  bastard,"  married  women  may  be  indicted  for 
ennBlisg^  the  Uitb  of  their  legitimate  diildrai,  or  found  guilty  of  concealment  under  an 
ifldJctnisnt  te  mnrder,  whereof  before^  if  a  married  wonum  was  acquitted  of  the  mnrder, 
du  eoiikl  not  have  been  fbond  guilty  of  the  cQOoaalment. 

Onridemble  alteiaticoa  are  made  in  this  act,  with  regard  to  the  Ibrdble  abduction  of  wo- 
nun,  with  the  view  of  gaining  possenion  of  their  property.*  In  order  to  make  the  offence 
cHBplete^  under  the  fiinner  statutes  rekting  to  this  offence,  a  marriage  must  have  taken 
(tei,  end  both  the  abdoction  and  the  marriage  must  have  been  in  Engtamd.  But  by  the 
piwnt  act,  taking  or  detaining  any  woman  who  has,  or  expects  to  havob  any  real  or  peraon- 
aiprapertjr,  ftom  motiTes  of  lucre^  with  tment  to  marry  or  defile  her,  or  cause  her  to  be 
Miried  or  defiled  by  any  other  penon,  is  lUony,  and  the  party  is  liable  to  tnmsporlation  for 
Ue.  The  ndawftal  abduction  firam  her  parents  or  temporary  guardian,  of  any  giri  under 
the  ^  of  sixteen,  is  punishable  by^fine  and  imprisonnunt;  a  clause  called  ftir  by  the  aggia- 
utBd  ceas  of  Wakefield,  who  carried  off  Mies  Turner  from  schooL  Some  important  altem- 
tei  were  made  with  respect  to  bigamy :  as  the  hiw  formerty  stoo^  a  person  whose  oonaort 
lad  been  abroad  for  seven  yean,  though  known  to  be  living,  or  if  a  divorce  a  mensa  el  thora 
odj  had  taken  pfaue^  might  marry  a|^n  with  impunity:  by  this  act,  ignorance  of  the  above 
•«nt*B  being  alive,  is  necessary  to  make  such  second  marriage  lawful 

The  leEDaining  sections  of  the  act  relate  prindpally  to  anaults  on 
differait  penona,  either  privileged  from  their  office,  or  to  whom  public 
policy  makes  it  necessary  to  give  special  protection,  and  to  convictions 
before  magistrates.  It  was  enacted  so  far  back  as  the  reign  of  Edward 
III.,  iliat  to  arrest  a  clergyman,  in  a  church,  or  churchyard,  while  attend- 
iog  dhrioe  service,  subjected  the  party  to  imprisonment  and  ransom  at 
tbe  king's  will,  and  to  give  satisfaction  to  the  clergyman.  The  object 
whidi  the  legisJatore  had  in  view,  was  to  deter  any  one  from  interfering 
vidi  the  decent  and  reverent  performance  of  public  religioQs  duties ;  for 
it  teems  it  was  ineffectual  as  a  protectwn  to  the  clergjman  himself,  in  as 
aneh  as  the  arrest,  if  not  made  on  a  Sunday,  was  deemed  good  in  law. 
Ooniidering,  however,  that  witnesses  or  other  persons  attending  to  give  evi- 
deoee,  or  otherwise  connected  with  a  cause  in  a  court  of  law,  are  prin- 
ted from  arrest,  whDe  going  to,  attending  on,  and  returning  from  court ; 
it  woild  seem  that,  bj  the  modified  protection  granted  to  clergymen,  en- 
g^ed  in  the  partkmlar  sernce  of  God^  compared  vrith  that  granted  to  those 
engaged  in  promoting  the  admmistration  of  justice,  disrespect  rather  than 
Kreranee  is  shown  to  that  holy  servica  Very  few  instances,  except  dur- 
ing the  heat  of  the  grand  rebellion,  of  arrests  attempted  upon  dei^ymen, 
while  engaged  in  the  performance  of  divine  service,  have  ever  occurred ; 
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but  now,  gince  lord  Lansdowne^s  act  has  come  into  operation,  infitaoces  of 
this  offence  will  be  more  frequent,  as  it  is  only  now  a  simple  misdemeanor. 
The  statute  *  which  made  it  a  capital  felony  to  assault,  strike,  or  wound 
a  privy  counsellor,  in  the  execution  of  his  office,  is  re-enacted.  This  act 
introduces  an  important  alteration  in  the  administration  of  justice,  with 
respect  to  assaults,  and  it  will  be  a  considerable  benefit  to  the  puUic;  that 
prosecutions  for  trifling  assaults,  in  which  the  prosecutor  is  frequently  as 
guilty  as  the  defendant,  be  banished  from  the  courts  of  quarter  sessions, 
though  the  change  adds  to  the  already  exorbitant  powers  of  justices  of  the 
peace :  scarcely  a  fiftieth  part  of  assault  cases  that  come  before  magistnla 
in  their  priyate  houses,  were  ever  brought  before  a  court:  in  many  in- 
stances, the  quarrel  was  settled  before  the  sessions;  in  others,  the  magis- 
trates bound  over  the  ofiender  to  keep  the  peace,  and  dismissed  the 
complamt ;  and  in  those  only  where  the  intervention  of  a  jury  was  absolut^j 
requisite,  or  where  the  private  resentment  of  the  magistrate,  or  of  an  in- 
fluential neighbour,  called  for  a  public  exposure,  were  the  most  extreme 
measures  resorted  to.  f 

The  BRt  {tself  oommences  with  expressing  the  expediency  of  repeaUng  various  statata 
then  in  force,  In  that  part  of  the  united  kingdom  called  Enghind,  relative  to  offences  againt 
the  person,  for  the  purpose  of  amending  and  consolidating  their  provisions  Into  one  act:  ii 
therefore  repeals,  either  partially  or  entirely,  all  the  ads  In  the  statute  book  rdatiiig  te 
offences  against  the  perosn,  from  the  0  Henry  III.,  c  25,  totheSGeorga  IT.,  c.  114 
II.  Petit  treason,  in  both  principals  and  aooeaaories,  shall  be  deemed  no  greater  offence  than 
murder,  and  to  be  dealt  with  accordingly.  III.  Murderers  and  accessories,  before  the  fod, 
shall'suffer  death  as  felons ;  accessories,  after  the  fhct,  to  be  transported  for  life,  or  InprisoD- 
ed,  with  or  without  hard  labour,  not  exceeding  four  years.  I V.  M uideren  shall  be  executed 
on  the  day  next  b^t  one,  after  that  on  which  the  sentence  shall  be  passed,  unless  it  happen  to 
be  a  Sunday,  and  in  that  case  on  the  Monday  following,  and  their  bodies  either  to  be  dissected 
or  hung  in  chains^  at  the  discretion  of  the  court  V.  When  the  court  orders  dfasection,  and 
if  the  murderer  Is  to  be  executed  within  Middlesex,  or  the  dty  of  London,  his  body  is  imme- 
diately to  be  conveyed,  by  the  sheriff  or  his  officers,  to  the  sui^geans'  hall,  or  wherever  the 
surgeons'  company  shall  appoint,  for  diasection ;  and  if  executed  elsewhere,  the  murderer's 
body  shall  be  delivered  to  such  suigeon,  for  dissection,  as  the  court  shall  appoint  VI.  After 
judgment,  every  murderer  shall  be  coi.fined,  In  some  safii  ptace  within  the  prison,  apartfinim 
all  other  prisoners,  and  fed  with  bread  and  water  only,  and  with  no  other  food,  or  liquor, 
except  in  case  of  receiving  the  sacrament,  or  in  case  of  any  sickness  or  wound,  In  which  the 
Burgeon  of  the  prison  may  order  other  necessaries  to  be  administered  *,  and  no  peison,  but  the 
gaoler  and  his  servants,  and  the  chaphiin  and  surgeon  of  the  prlaoti,  shall  have  aooos  to  an  j 
such  convict,  without  the  permlssian,  in  writing,  of  the  judge  who  tried  him,  or  the  abend; 
or  his  deputy ;  provided,  that  in  the  case  of  a  respite,  the  judge,  In  writing,  may  relax  all 
these  restraints  and  regulations,  during  the  period  of  the  respite.  VII.  British  subjeeti 
charged,  In  England,  with  any  murder  committed  out  of  the  kingdom,  either  as  prindpab, 
or  as  accessories,  either  before,  or  after  the  fact ;  any  justice  of  the  peace  of  the  ooonty  or 
place,  where  the  parties  so  charged  shaU  be,  may  take  oqgnizance  of  the  offence,  and  pnioeed 
as  if  the  murder  had  been  committed  within  the  limits  of  his  ordinary  jurisdiction :  person 
entitled  to  the  privilege  of  peerage,  guilty  as  aforesaid,  shall  be  tried  by  their  peers. 
VII  I.  In  the  event  of  any  person  dying  in  England,  who  shall  have  been  feloniously 
stricken,  poisoned,  or  otherwise  hurt  upon  aea,  or  at  any  pfaoe  out  of  England,  or  djiif  <^ 
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tf  Engind,  wito  had  bMD  fUoniomly  ttricken,  or  poimned,  &c.,  in  Eogland,  or  upon  the 
«,  cTuy  Mcb  olTenoBt  whether  it  amoant  to  murder,  or  mamlaughter,  or  to  beinf  ao- 
aaory,  befin,  or  after  the  fiM^t,  may  be  dealt  with,  inquired  of,  tried,  determined,  and 
pmidifld  ia  the  wmaty  or  plaee  in  Eni^land,  where  the  death  from  such  cauMS  shall  happen. 
IX.  ETOiy  peim  oonYieted .  of  nianelaughter  shall  be  liable,  at  the  dinretion  of  the  court, 
tobetnnqiertad  fcr  life,  or  for  fiMirteen  year^  or  to  be  impriaoned,  with  or  without  hard 
)ibmTy  iK  ibor  yearL  X.  No  punishmoit ,  or  fbrfbiture,  shall,  howeYer,  be  incurred  by  any 
pam  wfae  shall  kill  another  by  misfbrtune,  cr  in  his  own  defence,  or  in  any  nnnner  with- 
oat  felony.  XI.  If  any  peiaon,  nnhiwfWy,  and  malidoasly,  shall  either  administer,  or 
Btiampt  to  administer,  to  any  penon,  or  cause  the  aamo  to  be  taken  by  any  person,  any  poi- 
sn,  or  other  destructiye  thin;,  or  shall  unlawfully,  and  maliciously  attempt  to  drown,  suflb. 
CBia,  or  sinngie  any  person,  or  shoot  at  any  person,  or  by  drawing  a  trigger,  or  in  any  other 
■UDMT  attempt  to  dischai|re  any  kind  of  loaded  arms  at  any  penon,  or  shall  slab,  cut,  or 
miDd  any  penon,  with  intent,  in  any  of  these  cases,  to  murder  such  penon;  any  such  of- 
fender, with  all  counseOons,  aiders,  or  abettors^  shall  be  guilty  of  fekny,  and  shall  sufler 
datL  XII.  If  any  penon  shall,  unlawAiUy  and  maliciously,  shoot  at  any  person,  or  by 
tewiog  a  trigger,  or  in  any  other  manner  attempt  to  discharge  any  loaded  arms  at  any 
penon,  or  to  slab,  cut,  or  wound  any  person,  with  intent,  in  either  esse,  to  maim,  disfigure, 
srdiBUe  such  person,  or  do  him  some  other  grievous  bodily  harm,  or  with  intent  to  resist, 
or  pRToit  the  ofiending  party's  lawful  apprehension,  or  detainder,  or  that  of  any  of  his  a&- 
cutpfioes,  any  such  offender,  with  all  his  oounseiton^  aiden,  or  abettors,  shall  be  guilty  of 
ttnj,  and  sufier  death  accordingly ;  provided,  however,  that  if  it  appear  on  the  trial  that, 
if  deeth  had  ensued  in  consequence  of  any  of  theae  offences,  the  same  wouM  nothave  amount- 
ad  to  the  crime  of  murder,  he  ahall  be  acquitted  of  Hakny.  XIII.  If  any  penon,  with  in- 
tot  to  pncuTB  the  miaearriage  of  any  woman,  then  being  quick  with  child,  shall  unbwfuily 
■d  Dsliciously  administer  to  her,  or  cause  her  to  take  any  poison  or  other  noouous  thing, 
ffikall  Bse  any  instrument,  or  other  means  whatever,  with  the  like  intent,  every  ofitader, 
vitkthdr  oounseUon^  aiders,  or  abetton  shall  be  guilty  of  fekmy,  and  suffer  death  as  a 
f^ai:  and  any  penon  guilty,  as  above,  of  administering  poison,  ftc,  to  a  woman  who  is 
Detqdd  with  child,  with  the  oounaeUors,  te.,  are  guilty  of  fekmy,  and  shall  be  transported 
brfiwrtecn  yean,  or  be  imprisoned,  with  or  without  hard  labour,  for  three  yean,  and  if 
a  Hole,  to  be  whipped  three  times.  XIY.  Ifany  woman  is  deliTered  of  a  child,  and  by  secret 
Iwyhig,  or  otherwise  disposing  of  the  dead  body,  shall  endeavour  to  conceal  its  birth,  she 
M  be  guilty  of  a  misdemeanor,  and  liable  to  be  imprisoned,  with  or  without  hard  labour, 
^twDycan;  and  it  shall  not  be  necessary  to  prove  whether  the  child  died  befbre,  at,  or  after 
tb  birth;  provided  that,  if  the  mother  is  acquitted  of  the  murder  of  her  child,  and,  in 
OKitappcan  in  evidence,  the  jury  shall  find  that  she  was  delivered  of  a  child,  and  that  she 
ttdesToared,  by  secret  bur)iQg,  or  otherwise,  to  conceal  its  birth ;  and,  on  conviction,  the 
onit  nay  pass  such  sentence^  as  if  she  had  been  indicted  fbr  concealment  XV.  Every 
pnon  convicted  of  the  abominable  crime  of  sodomy,  committed  either  with  mankind  or 
atj  other  animal,  shall  suffer  death  as  a  felon.  XV I.  Eveiy  person  convicted  of  the  crime 
tf  n{ie,  shall  suffer  death  as  a  felon.  XVII.  If  any  person  carnally  know  and  abuse  any 
{irt  nder  ten  yean  of  age,  ho  shall  be  guilty  of  fekmy,  and  suffer  death  as  a  fekm :  and 
ifany  peram  carnally  know  and  abuse  a  girl  above  ten,  and  under  twelve  yean  of  age,  he 
ibD  he  guilty  of  a  misdemeanor,  and  liable  to  imprisonment^  with  or  without  hard  labour, 
^a>^  tenn  as  the  court  shall  award.  XVIIL  And,  whereas,  on  trials  fbr  the  crimes  of 
"doBiy  and  npe,  and  of  carnally  abusing  girls  under  the  ages  befiire  mentioned,  offenden 
^ocndy  escape  on  account  of  the  difficulty  of  the  proof  which  has  been  required  of  the 
<«Bpleiion  of  these  sereral  crimes;  fbr  remedy,  it  is  now  enacted,  that  it  shall  not  be 
DMOBry,  in  any  of  those  cases,  to  prove  the  actual  emission  of  seed,  in  order  to  constitute  a 
■nal  knowledge^  but  that  it  shaU  be  deemed  complete  upon  proof  of  penetntion  only. 
^UX.  If  any  woman  ahall  have  any  interest,  whether  legal  or  equitable,  present  or  future, 
ilvdiite,  oonditknal,  or  contingent,  in  auy  real  or  personal  estate,  or  shall  be  an  hdreaa 
Fmaaptive,  or  next  of  kin,  to  any  one  having  such  interest;  and  if  any  pemo,  tor  motives 
of  lucre,  take  away,  or  detain  such  woman,  against  her  will,  with  intent  to  marry  or  defile 
^>  «  to.  cause  her  to  be  married  or  defiled  by  any  other  person,  such  offender,  with  his 
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eouiweUon,  atden,  and  abetton,  ahall  be  gidlty  of  ftkniy,  and  liable  totnuportatfeDCBr  lift^ 
or  to  impriBonment,  with  or  without  hard  labour,  for  any  term  not  aaneedrng  Imv  jtm. 
XX  Any  penon  unlawfully  taking,  or  cauring  to  be  taken,  any  unmanried  gni,  nnder  tht 
age  of  lizteen  yean,  out  of  the  poaeasion,  or  againat  the  wiU  of  her  &ther,  «r  mother,  or  of 
any  other  person  having  the  lawftil  career  charge  of  her,  he  ehall  be  guilty  of  a  mlriemaiiw, 
and  liable  to  sufier  luch.  puniriunent,  by  fine,  or  imprisonment,  or  both,  ai  the  oout 
shall  award.  XXI.  Any  person,  malidously,  either  by  Ibree  or  firand,  leading,  itMn^  de- 
ooying,  entldng  away,  or  detaining  any  child,  under  the  age  of  Ian  yearn,  with  intent  to 
deprive  the  parents,  or  any  other  perwn  having  lawAil  charge,  or  possenrion  of  sack  ckX 
or  with  intent  to  steal  any  aitide  upon,  or  about  the  person  of  such  child,  to  wbonioenrtiie 
artlde  may  bekmg ;  or  if  any  person,  with  the  aforesaid  intantion,  ahall  rsoeive,  or  kvbour 
any  child,  knowing  the  same  to  have  been  led,  taken,  decoyed,  or  enticed  awy,  or  de- 
tained by  fbroe  or  fraud,  and  all  the  oounaellorB,  aiden^  or  abettdn,  ahall  be  guHty  of  fekof, 
and  liable  to  be  tiansported  for  seven  yean^  or  to  be  impriaDned,  with  or  without  kaxdhbow, 
for  two  years,  and  if  a  male,  to  be  whipped:  but  this  act  doea  not  extend  to  the  fiuher  of  ai 
IQegftimate  child,  or  having  any  right  to  the  poaseasion  of  audi  efalUi,  taking  sudi  child  out 
of  the  posaessian  of  the  mother.  XXII.  If  any  anarried  person  ahall  marry  any  fitfaer 
person,  during  the  life  of  the  former  husband  or  wife,  whether  the  asoond  marrltage  sliall  ham 
taken  place  in  England,  or  elsewhere,  the  offinder,  and  the  counasBon^  &&,  are  gdlty  q< 
ftkmy,  and  liable  to  transportation  for  aeven  years,  or  to  impriaasiment,  with  or  witliottt  lardi 
labour,  for  two  years ;  and  the  offence  may  be  dealt  with,  tried,  ftc,  in  the  ooonly  wbenj 
the  oifonder  ahall  be  apprehended :  provided  always,  that  nothing  herdn  oonlafaied  alari 
attend  to  any  aeoond  marriage  contraeled  out  of  England,  by  any  other  than  a  auljeet  of  bi^ 
migeety,  or  to  any  person  marrying  a  aeoond  time,  whoae  husband  or  wife  ahall  have  been  oooi 
tinually  abaent  firom  auch  person  for  the  space  of  aeven  yean  then  hat  past,  and  shall  not  ki« 
been  known  by  sudi  penon  to  have  been  living  within  that  time,  or  ahall  eoEtend  to  any  poson^ 
who  at  the  time  of  auch  second  marriage,  shall  have  been  divoioed  fi^om  the  bond  of  tliefint 
marriage,  or  io  any  person  whose  former  marriage  shall  have  been  dedared  void  by  tkesentena 
ef  any  court  of  competent  jurisdiction.  XXI II.  To  arrest  a  dergyman  upon  any  dril  pm^ 
cess  while  he  la  performing  divine  service,  or  knowing  that  he  is  dther  going  to,  or  retnni- 
Ing  fiom  the  performance  cf  divine  aervioe,  ia  a  miademeanor,  to  be  punlahad  by  fine  or  im^ 
prisonment,  or  both.  XXI Y.  To  assault  and  strike,  or  wound  any  maglsbste,  officer,  tH 
other  penon  whatsoever,  lawfully  authorised  on  account  of  the  ezordae  of  his  duty  hi,  oroan^ 
oeming  the  preservation  of  any  veasd  in  distress,  or  of  any  vessd,  goods  or  effeds,  wrecked^ 
stranded,  or  cast  on  shore,  cr  lying  under  water,  subjects  the  oflender  to  seven  yean'  trasJ 
portation,  or  Imprisonment,  with  er  without  hard  kbour,  for  such  tann  as  the  ODort  iliall 
award.  XXV.  When  any  person  ahall  be  charged  with,  and  convicted  of;  any  of  the  fioDow^ 
ing  offencea  as  misdemeanon  :-:-of  assault  with  intent  to  commit  fdony ;  of  assault  ujian  anj 
peace  olBcer,  or  revenue  officer  in  the  due  execution  of  his  duty,  or  aay  of  his  asEistants;  d 
of  an  assault  with  intent  to  resbt,  or  prevent  the  lawful  apprehenalan,  9bc^  of  any  crimiml  i 
or  of  an  asmult  in  pursuance  of  aay  conspiracy  to  raise  the  imta  of  wages ;  in  any  suoh  ones,  thfl 
court  may  sentence  the  ofibnder  to  be  imprisoned,  with  or  without  hard  labour,  for  any  tenn 
not  exceeding  two  yean,  and  may  also,  if  the  court  thinks  fit,  iinei  and  requirs  sureties  to 
keep  the  peace  fiom  the  offender.  XXVI.  Any  person  unkwAiUy  and  ibrdbly  hindering 
any  seaman,  keelman,  or  caster,  from  working  at,  or  exerdaing  his  Uwful  trade,  businesi, 
or  occupation,  or  shall  beat,  wound,*  or  use  any  other  videnoe  to  any  penan,  with  the  intoh 
tion  to  deter  or  hinder  him  tnm  selling  or  buying  any  wheat  or  other  grain,  flour,  meal  ci 
malt,  in  any  market  or  other  place,  or  shall  beat,  wound,  or  use  any  other  videncs  to  an; 
person  having  the  care  er  charge  ef  grain,  &&,  whilst  on  its  way  to,  or  from  any  dty,  market 
town,  or  other  phuM,  with  intent  to  stop  the  conveyance  of  the  same ;  on  conviction  befi>re  two 
justioes  of  the  peace,  such  offender  shall  be  imprisonec?,  and  kept  te  hard  hibour,  for  any  tenn  not 
exceeding  three  calendar  months.  XXVII.  In  order  that  a  summary  powar  for  ponis^ne 
persons  for  common  asmults  and  batteries  be  provided,  it  is  enacted,  that  where  any  penon 
shall  unlawfullyassault,  or  beat  any  other  penon,  it  shall  be  hiwful  for  two  justicea  of  the  pesoe, 
upon  comphdnt  of  the  party  aggrieved,  to  hear  and  determine  the  ofihnoe,  and  the  ofiender 
on  conviction  shall  forfeit,  and  pay  such  fine  as  dudl  ^pear  to  them  to  be  meet,  not  o^ 
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I  with  Qosli^  the  warn  of  livo  poonds,  to  bo  paid  to  the  oreneen  of  the  poor.  And  if 
tike  fim  witkenrta^  ihatt  not  be  immedialely  paid,  the  offender  ihall  be  oommitted,  ibr  any 
tenn  not  eicBgdiiy  two  calendar  montha^  unleaB  the  fine  and  coils  be  Kwaer  paid ;  but  if  the 
justket  shaU  deem  the  aasault,  &&.  not  to  be  proved,  or  to  hare  been  juatified,  or  of  m  trifling 
a  nature  ai  not  to  merit  any  punishment,  and  shall  dismisi  the  complaint  accordingly,  they 
ihall  fiorthwith  deKTer  aeertlfiiBto  under  their  hands  to  the  alleged  offsnder,  stating  the  tutt 
flfnchdiflnisisL  XXVIIL  Such  OBrtificate  or  cooriction,  shall  bar  all  other  prooeeding% 
oril  or  crinunal,  for  the  same  canse.  XXIX.  But  whenever  the  justices  shall  find  such 
osult  or  battery  to  hare  been  aooompanied  by  any  attempt  to  commit  felony,  or  shall  be  of 
opnioB,  that  the  ofliaiee  is  a  fit  subject  Ibr  a  prosecution,  by  indictment,  they  shall  abstain 
{nHnany  a^jwUcaticBi  thereon,  but  deal  with  the  esse  in  the  same  manner  as  befiure  the 
jmag  of  this  act.  Justices  of  the  peace  are  not  authorised  by  this  act,  to  hear  and  deter- 
mine soy  esse  of  asnult  or  robbery,  where  any  question  shall  arise  as  to  the  title  to  any  landi^ 
toieaiaits,  or  henditamente^  or  to  any  interest  therein,  or  accruing  therefrom,  or  as  to  any 
buikniplcy  or  insolvency,  or  any  execution  under  the  process  of  any  court  of  justice. 
IXX.  If  any  master  of  a  merchant  Ytmd  shall,  during  his  being  abroad,  force  any  man  on 
■bore,  or  irilfully  leaTO  him  behind  in  any  of  his  majesty's  colooiei^  or  elsewhere,  or  refuse 
bbripg  home  with  him  again,  all  such  of  the  men  as  he  carried  out  with  him,  as  are  in  a 
QDodition  to  return  when  he  shall  be  ready  to  proceed  on  his  homeward  bound  voyage,  he 
sbQ  be  gaiity  of  a  misdemeanor,  and  on  conviction,  shall  be  imprisoned  for  such  term  as  the 
CDntshaD  award  ;  such  offences  may  be  prosecuted  by  indictment,  or  by  information  at  the 
Slit  of  the  attorney-general,  in  the  court  of  king's  boich,  and  it  may  be  alleged  in  the  in- 
Atineiit,  or  information,  to  have  been  oommitted  at  Westminster,  in  the  county  of  Mid- 
dlesex: snd  this  act  authorizes  the  eourt  to  issue  one  or  more  commissions^  if  neoewnry,  foir 
tb  eaminatian  of  witnesses  abroad,  whose  depositions  shall  be  received  in  evidence. 

XXXI.  Every  accessory  before  the  fo£t,  to  any  of  the  felonies  punishable  under  this  act,  for 
vhon  00  punishment  has  been  herein  before  provided,  shall  bis  liable  at  the  discretion  of 
tbeeourt,  to  be  transported  for  fourteen  years,  or  to  be  imprisoned,  with  or  without  hard 
aboor,  ibr  three  yean,  and  every  accessory  after  the  fact,  shall  be  liable  to  imprisonment^ 
enspt  in  cases  of  murder,}  with  or  without  hard  labour,  for  two  years:  and  counsellors, 

nkn,  and  abettors,  in  any  misdemeanor,  are  liable  to  be  punished  as  principal  offenders. 

XXXII.  All  the  indictable  ofienoes  mentioned  in  this  act,  which  shall  be  oommitted  with- 
in tbejuiisdiGtion  of  the  admiralty  of  England,  shall  be  deemed  to  be  offences  of  the  same 
laUiie,  and  liable  to  the  same  punishments  as  if  they  had  been  committed  upon  the  land 
in  England,  and  may  be  dealt  with,  inquired  of,  tried,  and  determined  in  the  same  manner 
uaoy  other  offences  coatunitted  within  the  same  jurisdiction,  but  nothing  herein  contained, 
ibil  alter,  or  affect  any  of  his  majesty's  bmd  or  naval  forces.  XXXIll.  And,  for  Che 
Bore  eflectual  prosecution  of  ofiences  punishable  upon  summary  conviction,  by  virtue  of  this 
at,  be  it  enacted,  that  where  any  penon  shall  be  charged  on  the  oath  of  a  credible  witness 
be&se  any  jastioe  of  the  peace,  with  any  such  offence,  he  may  summon  the  offender  to  ap* 
pw  before  any  two  justices  of  the  peace,  at  a  time  and  phce  to  be  named  in  the  sum- 
aon,  and  if  he  shall  not  appear  accordingly,  then  the  justices  may  either  proceed  to  hear, 
wl  determine  the  cass  gxpartCf  or  may  issue  their  warrant  for  his  apprehension,  and  bring- 
Bf  Uia  befwe  them,  or  the  justice  if  he  thinks  fit,  may  issue  his  warrant  in  the  first  instance, 
nt^aat  any  summons.  XXXI Y.  The  punishment  of  any  offence,  punishable  on  sum- 
oary  eonvictiod,  by  virtue  of  this  act,  shall  be  commenced  within  three  calendar  months  after 
Ue  onumission  of  the  offence,  and  not  otherwise.  XXXV.  Gonteins  the  form  of  convic- 
tiau  XXXVI.  No  conviction  shall  be  quashed  for  want  of  fisrm,  or  be  removed,  by  certit^ 
wi  or  otherwise,  into  any  of  his  nuq'esty 's  superior  courts  of  record ;  and  no  warrant  of  eom- 
mjtmeats  shall  be  held  void  by  resson  of  any  defect  therein,  provided  that  it  be  therein  al- 
I^  that  the  party  has  been  convicted,  and  that  by  a  good  and  valid  conviction  to  sustain 
Aeame.  XXXTII.  None  of  the  provisions  of  this  act,  shall  affect  or  alter  any  set,  so 
^  IS  it  nbtes  to  the  crime  of  high  treason,  or  to  any  branch  of  the  public  revenue,  or 
>>>y  act  for  the  prevention  of  smuggling,  or  any  part  of  the  act  passed  in  the  sixth  year  of 
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this  reign,  entituled,  <<  an  act  to  repeal  the  laws  relatinf  to  the  combination  of  wtorimicii,  md 
to  nuUce  other  proridone  in  lieu  theraof."  XXXVIII.  And  finally,  nothiof  hi  ilus  M 
thaU  extend.to  either  Scotland  or  Ireland.  * 

On  the  97th  June,  ISSS,  an  act  was  passed  for  amending  the  Isw  of  ' 
evidence,  in  the  case  of  the  Quakers  or  Friends,  and  the  Morarians  or 
Umtas.  Fratrunij  whose  members  have  always  refused  to  take  oaths,  mis- 
taking our  Saviour's  injunction  against  profane  swearings  as  if  prohibiting 
oaths  before  magistrates,  ^^  for  confirmatk>n,  and  as  an  end  of  strife,"  which 
never  couM  be  his  meaning,  as  he  himself  took  an  oath  before  Pilate,  whm 
he  was  "  adjured  by  the  living  God,'*  when  he  answered  immediatdy,  aod  to 
the  point,  although  he  had  been  silent  before  to  their  interrogatories.  Ad  o«th 
is  either  an  affirmation  or  a  denia^of  anj  thing,  before  one  or  more  persons, 
who  have  authority  to  administer  it,  for  the  discovery  and  advaacemeDt  of 
truth  and  right,  calling  God  to  witness  that  the  testimony  is  tme:  it  is 
therefore  called  sacramenlum,  a  holy  bond  or  tie :  it  is  in  law  called  a  cor- 
poral oathf  because  when  the  witness  swears,  he  lays  his  right  hand  on  the 
holy  evangelists,  or  New  Testament.  There  are  several  sorts  of  oaths  ia 
the  English  law,  vtz,  juramefUum  promiuionis^  where  oath  is  made  either 
to  do,  or  not  to  do  such  a  thing;  juramentum  purgationisj  when  a  persoo 
is  charged  with  any  matter  by  bill  in  chancery,  &c,',  juramentum  probaimiSf 
where  any  one  is  produced  as  a  witness  to  prove  or  disprove  any  thing: 
and  juramentum  iriationisy  when  persons  are  sworn  to  try  an  issue,  &c. 
All  oaths  must  be  lawful,  and  allewed  by  the  common  law,  or  by  some 
statute;  if  they  are  administered  by  persons  in  a  private  capacity,  or  not 
duly  authorized,  they  are  coram  nonjudicey  and  void :  and  the  administra- 
tors are  guilty  of  a  high  contempt,  for  doing  it  without  lawful  warrant,  and 
punishable  by  fine  and  imprisonment.  Formerly,  one  who  was  to  testify 
on  behalf  of  a  felon,  or  person  indicted  of  treason,  or  other  capital  offence, 
upon  an  indictment  at  the  king's  suit,  could  not  be  examined  on  his  oath  for 
the  prisoner  and  agaiusi  the  king,  though  he  might  be  examined  without 
oath;  but  now  witnesses  on  behalf  of  the  prisoner  f  upon  indictment  sre 
to  be  sworn  to  depose  the  truth,  in  the  same  manner  as  witnesses  for  the 
king  ;  and  if  convicted  of  wilful  perjury,  shall  suffer  the  punishment  infliel- 
ed  for  such  offences.  The  evidence  for'  the  defendant  in  an  appeal, 
whether  capital  or  not,  or  on  indictment  or  information  for  a  misdemeanor, 
before  this  statute,  was  to  be  on  oath.  A  witness  in  any  cause  may  haw 
two  oaths  given  him,  one  to  speak  the  truth  to  such  things  as  the  court 
shall  ask  concerning  himself,  or  other  things  which  are  not  evidence  in  th« 
cause;  the  other  to  give  testimony  in  the  cause  in  which  he  is  product 
as  a  witness.  If  oath  be  made  against  oath  in  a  cause,  it  is  non  liquet  to 
the  court,  that  is,  it  is  uncertain  to  the  court  which  of  their  oaths  'n  the 
true  one :  and  in  which  case  the  court  wiO  assume  the  truth  of  that  oath 
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Khich  k  to  affirm  the  yeidict,  jadgment,  &&,  as  it  tends  to  the  expediting 
of  jwtioe.  A  Toiuntary  oath  by  the  oonaent  and  agreement  of  the  parties 
thcaDDBelTeB  is  lawful,  as  well  as  a  compnbatory  oath  by  a  magistrate,  and 
in  racb  case,  if  it  is  €br  the  performance  of  a  spiritual  thing,  the  party  laiUng 
is  sosUe  in  the  eodesiastical  court,  pro  heskme  Jidd  ;  if  a  temporal  thuig, 
the  party  fiuling  may  be  punished  in  Banco  BegU^  i.  e.  the  king's  bench. 

Bj  the  common  law,  officers  of  justice  are  bound  to  take  an  oath  foi 
the  doe  execution  of  justice.  Though,  if  the  promissory  oaths  of  officers 
are  broken,  they  are  not  punishable  as  perjuries,  like  the  breaches  of  as- 
sertory oaths;  but  their  offences  ought  to  be  pumflhed  with  a  severe  fine. 
At  the  end  of  a  1^^  oath,  it  was  anciently  added,  ^^  So  help  me  God  at  his 
hdji  dome"  or  judgment ;  and  our  ancestors  beliered  that  a  man  could  not 
iw  so  wicked  as  to  call  God  to  witness  any  thing  which  was  not  true,  but 
thai  if  any  one  should  be  perjured,  he  must  contmually  expect  that  God 
would  be  the  rerenger :  and  probably  from  that  opinion  the  purgations  of 
crininak  by  their  own  oaths,  and  for  great  offences,  by  the  oaths  of  others, 
woe  allowed.  AD  official  people  under  the  gOTerament,  peers,  and  mem- 
ben  of  the  houae  of  commons,  ecclesiastical  persons,  members  of  colleges, 
fcboolmasters,  preachers,  sergeants  at  law,  counsdlors,  attorneys,  solicitors, 

adTocates»  proctors,  &c are  enjoined  to  take  the  oath  of  allegiance:  and 

persons  n^ecting  or  refusing,  are  declared  incapable  of  executing  their 
offireg  and  em|4oyments,  disabled  to  sue  in  law  and  equity,  to  be  guardian, 
executor,  &c,  or  to  receive  any  legacy  or  deed  of  gill,  to  be  in  any  office, 
&e.,  and  besides  to  forfeit  five  hundred  pounds ;  but  this  does  not  ex- 
tend to  constables,  and  other  parish  officers,  nor  to  bailiffs  of  manors. 
Ecelesiastical  persons  are  required  to  take  the  oath  of  supremacy,  a 
neglect  or  refusal  of  whksh,  renders  them  liable  to  the  pains  and  penalties 
of  apreEmifinre.  As  administered  for  upwards  of  six  hundred  years,  the 
oalb  of  allegiance  contained  a  promise,  "  to  be  true  and  faithful  to  the  king 
and  his  heirs,  and  truth  and  faith  to  bear  of  life,  and  limb,  and  terrene 
lionour,  and  not  to  know  or  hear  of  any  ill  or  damage  intended  him,  with- 
out defendnig  him  therefrom."  Upon  which  Sir  Matthew  Hale  remarks, 
that  it  was  short  and  |^n,  not  entangled  with  long  and  intricate  clauses 
or  dedarations,  and  yet  is  comprehensive  of  the  whole  duty  from  the  sub- 
ject to  his  sovereign.  But  at  the  Revolution,  the  terms  of  this  oath  were 
<!baDged,  and  the  present  form  was  introduced  by  the  convention  pariia- 
iKnt,  which  is  more  general  and  indeterminate  than  the  former;  the  sub- 
i^  only  promising  in  general  terms,  *^  that  he  will  be  faithful,  and  bear 
^^K  aOegiance  to  the  king,"  without  mentioning  his  '^  heirs,"  or  his  own 
title  de  jure,  or  specifying  in  the  least  wherein  that  allegiance  consists. 
The  oath  of  supremacy,  is  principally  calculated  as  a  renunciatbn  of  the 
I^^e's  pretended  and  usurped  authority;  and  the  oath  o{  abjuration,  as  in- 
duced in  the  reign  of  William  of  Orange,  and  afterwards  regulated  by 


818  RISE,  PROGRESS,  AND  IMPROVEMENT 

George  III.,  verj  amply  Buppliet  the  loose  and  geoeral  texture  of  (he 
oath  of  all^ianoe :  it  reoognuet  hk  majerty's  title  deriTed  under  the  act 
of  settlement ;  it  engages  to  support  hhn  to  the  utmost  of  the  juror's  power, 
promises  to  disdose  all  traitorous  conspiracies  against  him;  and  exprcnly 
renounces  any  claim  of  the  descendants  of  the  iHustrious  house  of  Stewart, 
ID  the  direct  line,  in  as  clear  and  explicit  terms  as  the  English  langaage 
can  furnish.  This  oath  must  be  taken  hj  aU  persons  in  office,  trust,  or 
employment;  and  may  be  tendered  by  two  justices  of  the  peace,  to  anj 
person  whom  they  shall  suspect  of  disaffection.  The  oath  of  allegiance 
may  be  tendered  to  all  persons  abore  the  age  of  twelre  years,  whelba 
natires,  denizens,  or  aliens.  Persons  of  eighteen  years  of  age,  refuoog  to 
take  the  new  oaths  of  allegiance,  being  tendered  by  the  piroper  magiatnUe, 
are  subject  to  the  penalties  of  a  prasmunire :  and  all  sergeants,  couoaeUon, 
proctors,  attorneys,  and  all  officers  of  court  practising  without  having 
taken  the  oath  of  allegianoe,  are  guilty  of  a  prannunire^  whether  the  oatht 
have  been  tendered  to  them  or  not  Oaths  must  be  taken  in  the  very  wordi 
prescribed  in  the  acts,  and  cannot  be  qualified;  but  Quakers  and  Mora- 
▼ians  have,  on  account  of  their  religious  opinions,  been  excused  from  tak* 
ing  those  oaths  which  haye  been  justly  imposed  on  all  othen,  his  majeatj'i 
subjects,  in  all  ages :  and  on  making  and  subscribing  the  declaration  of 
fidelity,  were  not  liable  to  the  penalties  enforced  against  others  who  re- 
fused to  take  the  oaths :  but  on  neglecting  or  refusing  to  subscribe  the  de- 
claration of  fidelity,  they  were  disabled  from  votbg  at  the  dection  of 
members  of  paiiiament.  When  an  oath  is  required,  Quakers  are  penmtted 
to  make  a  solemn  affirmation  or  declaration,  declaring  in  the  presence  of 
God,  the  witness  of  the  truth,  &c.,  whkh  is  a  piece  of  solemn  mockery,  for 
an  affirmation  in  the  presence  of  God  is  an  oath,  let  them  qualify  it  in  any 
way  they  like.  But  they  are  incapable  of  giving  evidence  in  a  criminai 
causey  serving  on  juries^  or  bearing  any  office  in  the  govermnent,  unlen 
they  are  sworn  like  other  protestants ;  on  the  affirmation  of  a  Quak^-,  the 
court  will  not  grant  an  attachment  for  non-performance  of  mn  award,  nor 
security  for  the  peace,  nor  a  rule  for  an  information.  But  a  rule  to  show 
cause  why  an  appointment  of  overseers  should  not  be  quashed,  being  served 
by  a  Quidcer,  was  made  absolute  on  his  affirmation,  this  not  being  conaideRd 
as  a  criminal  prosecution,  though  on  the  crown  side,  and  tiie  rule  in  the 
king's  name.*  An  affirmation  was  allowed  in  all  cases,  (except  erimina],) 
where  by  any  act  of  parliament  an  oath  is  required,  though  no  pronnoo 
be  therein  made  for  admitting  a  Quaker  to  make  his  affirmation.  A 
Quaker  who  has  served  an  apprenticeship  of  seven  years,  is  entitled  to  be 
admitted  to  the  freedom  of  a  corporation  as  well  as  any  other  person,  and 
his  solemn  affirmation  is  equivalent  to  takmg  the  usual  oaths-f    That 
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diQse  of  the  statute  whkh  proTides  that  no  Quaker,  by  yirtne  of  thai 
act,  tball  hare  any  office  or  place  of  profit  in  the  govenuneoty  does  not 
extend  to  the  freedom  of  a  corporation.* 

It  being  deemed  expedient,  therefore,  bj  the  legidature^  that  Quakert 
and  MoiaTiaDs  shouU  be  allowed  to  give  their  eridenoe^  upon  their  aolenm 
aiBrmatioQ,  in  all  criminal,  aa  well  as  civil  caiee ;  and  that  in  proteeutiona 
for  forgery,  tfie  party  interested  should  be  rendered  a  competent  witness ; 
it  was  accordingly  enacted— 

That  whenever  the  memben  of  dther  of  these  two  Beds  should  be  rsqulrsd  to  gfre  otU 
daioe,  in  any  case  whatsoever,  erfmSnal  or  dvil,  they  shall.  Instead  of  taldni;  the  oath  in  the 
watl  Ibrm,  be  permitted  to  make  their  solenn  affirraation  or  declaiationy  in  the  Allowing 
lorii^-^*  I»  A.  B.,  do  solemnly,  anoerely,  and  truly,  dedaie  and  affirm,"  which  affirma- 
tioD  or  deehratlon  shall  be  of  the  ame  force  and  effect  in  all  courts  of  justice  or  other  places^ 
wbere,  by  law,  an  o^th  Is  required,  as  if  they  had  taken  an  oath  in  the  usual  Ibrm ;  and  on 
omriction  of  having  wUAiIly,  fldsely,  and  oonuptiy  affirmed  or  dedared  any  matter  or  thing 
vineli,  If  the  same  had  been  swoni  In  the  usual  Iimii^  would  have  amounted  to  wilful  and 
•Rspt  peijinry,  nch  offender  shall  be  subject  to  the  same  pains,  penalties,  and  forfeitures^ 
■  other  persoDS  oanvicted  of  wilful  and  corrupt  perjury  are  subgect  to.  On  any  prosecn- 
tioD  by  indctment  or  Infimnatlon,  either  by  common  or  statute  law,  against  any  person  for 
hrgbf  any  deed,  wilting,  inskrmnent.  or  ether  matter  whatsoever,  or  for  uttering  or  dls- 
poaaf  of  them,  knowli^  them  to  be  fiMged;or  lor  being  aooessory,  either  before  or  after  the 
kt,  or  for  ahSiu^,  abetting,  or  counselling  the  commisBian  of  any  such  offence ;  if  the  same 
be  a  miademeanor,  the  party  whose  name  has  been  forged  shall  be  deemed  a  competent  wiu 
BOB  in  mpport  of  any  such  proseeutloo,  notwithstanding  his  actual  or  supposed  interest  in 
ibtaitide  forged.  It  beii^  expedient  to  remove  all  doubts  respectiqg  the  dvil  rights  of 
ftaan  convicted  of  fekmles,  not  capital,  who  have  undeigone  the  punishment  to  which  they 
vera  adjudged,  it  is  now  enacted  that  when  the  offender  shall  be  conricted  of  any  felony,  not 
pnudiable  with  death,  and  ihall  endure  the  punishment  to  which  he  Is  senteneed ;  sueh 
paiiihnient  almli  have  the  ssme  efiectsand  consequences  as  a  pardon  under  the  great  seal,  as 
hr  ■  ren^ids  the  felony  of  which  he  was  convicted :  but  this  priyilege  does  not  extend  to  the 
pmrention  or  mitigation  of  any  punishment  or  conviction  for  any  Aiture  and  distinct  fekmy. 
Tlds  act  further  restores  the  competency  of  soch  offenders  as  were  formerly  rendered  ineapa- 
tteof  ghrfa^  eridenoe,  after  convictioB  for  certain  misdemeanors;  so  that  now,  nothing  but 
foivy  or  subotnation  of  peijury,  can  render  any  party  an  incompetent  witness,  after  he  has 
ihispunishmentf 


Tlie  laws  of  England  have  been  the  established  laws  of  Ireland,  ever 
■K8  the  reign  of  king  John,  who,  in  the  twelfth  year  of  his  reign,  went 
vm  into  Ireland,  and  carried  along  with  him  many  able  sages  of  the  law, 
aid  then,  by  Ids  letters  patent,  in  riglu  of  the  dominion  of  conquest,  is  said 
to  bare  ordained  and  established  that  Ireland  should  be  govemed  by  the 
lam  of  England;  but  at  the  time  of  its  conquest  by  Henry  II.  the  Irish 
"ere  gofcmed  by  what  th(^  denominated  the  Brehon  law,  which  was  so 
calkd  finm  the  tide  of  their  judges,  who  were  styled  Brehons :%  but  for 
Bore  partacttlar  information  we  must  refer  to  our  notice  of  Ireland  gene- 
nliy*  As  the  operation  of  the  acts  for  making  such  changes  on  the  fun- 
duneotid  Uws  of  England  were  excited  b»  to  Ireland,  it  was  therefore 
neceBsary  to  pass  acts  reguhiting  the  laws  in  that  kingdom,  and  placing 

*  TomlinV  Law  Dictionary,     f  9  Geo.  IV.  a  92.     \  Tomlln's  Law  Dictionary. 
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them  on  a  simflar  footing,  or  as  nearij  ao  as  the  natural  dispootion  and 
eircumBtances  of  the  people  would  admit  of.  In  oonseqnence,  an  act 
passed  through  the  legidature  and  received  the  icing's  sanction  on  the  15th 
July,  1688,  for  amending  the  laws  in  force  in  Ireland,  rdating  to  the 
punishment  of  felony,  and  to  bail  in  cases  of  felony,  and  to  examinationg, 
informations,  and  other  proceedings,  prenous  to  trial  for  criminal  oflfenceiy 
and  to  larceny  and  other  offences  of  stealing,  and  to  burglary,  robbery, 
and  threats  for  the  purpose  of  robbery  or  extortion,  and  to  the  embeszle- 
ment  of  property,  and  to  the  obtaining  of  property  by  false  pretences,  and 
to  the  receipt  of  stolen  property,  and  to  malicious  injuries  to  property,  and 
the  benefit  of  clei^y,  and  for  repealing  all  the  acts  rdating  to  them,  in 
the  Irish  and  British  pailiament,  from  the  9  Henry  III.  to  the  7  and  8 
George  IV.  c.  38,*  and  at  same  time,  an  act  was  passed  for  improving  the 
administration  of  criminal  justice  in  Ireland,  defining  under  what  circum- 
stances persons  in  that  kingdom  may  be  admitted  to  bail  in  cases  of  felooj: 
and  making  better  provisions  for  taking  examinations,  informations,  bail- 
ments, recognizances,  and  returning  the  same  to  the  proper  tribunals,  re- 
taining, in  some  instances,  the  technical  strictures  of  criminal  proceedings, 
so  as  to  insure  the  punishment  of  the  guilty  without  depriving  the  accused 
of  any  just  means  of  defence  ;  abolishing  the  benefit  of  clergy,  and  some 
matters  of  form  which  impeded  the  due  administration  of  justice ;  and  mak- 
ing better  provisions  for  the  ofTenders  in  certain  cases.f  Also,  an  act  for 
consolidating  and  amending  the  laws  in  Ireland,  relative  to  larceny  and 
other  offences  connected  therewith,  and  placing  them  on  the  same  footing 
as  in  England4  At  the  same  time,  the  law  respecting  malicious  injuries 
to  property,  whose  operation  was  at  first  confined  to  England,  was,  with 
some  modifications,  extended  to  Ireland.  § 

We  are  now  arrived  at  that  period  of  our  legal  hutory  which  was  de- 
nominated by  Sir  Robert  Peel,  ^*  a  breaking  in  upon  the  ConstitutioD  of 
1688  :'"  but  previous  to  reciting  the  *^  act  for  the  relief  of  his  majesty^s  Ro- 
man catholic  subjects,"  which,  by  the  king's  consent  and  authority,  became 
law  oh  the  13th  April,  1829,  and  which  entirely  changed  therdigious  cha- 
racter  of  the  British  government,  that  the  wisdom  of  our  ance8torB,at  the  Re- 
volution, had  determined  should  be  for  ever  protestant,— we  will  take  a  short 
review  of  the  laws  affecting  the  Roman  catholic  subjects  of  Great  Britain. 

<^  As  to  papists,"  says  judge  Blackstone,  **  what  has  been  said  of  the 
protestant  dissenters,  would  hold  equally  strong  for  a  toleration  of  them ; 
provided  their  separation  was  founded  only  upon  difiBerence  of  o|»nion  in 
religion ;  and  their  principles  did  not  also  extend  to  a  subversion  of  the 
civil  government.  If  once  they  could  be  brought  to  renounce  the  supre- 
macy of  the  pope,  they  might  quietly  enjoy  their  seven  sacraments,  their 

*  9  Geo.  IV,  c  6a    f  9  Geo.  IV.  c  54.    |  9  Geo.  IV.  c  66.    §  9  Geo.  IV.  c.  66. 
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pai^ory,  and  their  auricular  oonfenion,  their  worship  of  relics  and 
imagesy  naj,  even  their  transubstantiation.  But  while  they  acknowledge 
%foreigm  power,  superior  to  the  sovereignty  of  the  kingdom,  they  cannot 
fOBDplain  if  the  laws  of  that  kingdom  will  not  treat  them  upon  the  footing 
of  good  subjects."* 

By  various  statutes,  if  any  English  priest  of  the  church  of  Rome,  bom 
in  the  donunions  of  the  croWn  of  England,  came  to  England  from  beyond 
tbe  seas,  or  tarried  in  England  three  days  without  conforming  to  the 
established  church,  he  was  guilty  of  high  treason ;  and  they  likewise  in- 
eirred  the  same  guilt,  if  they  were  reconciled  to  the  see  of  Rome,  or  pro- 
cured the  reconciliation  of  others.  They  were  totally  disabled  from  giving 
their  chiUren  any  education  in  their  own  religion.  If  they  educated  their 
dkiUren  at  home,  for  maintaining  the  schoolmaster,  if  he  did  not  repair  to 
church,  or  was  not  allowed  by  the  bishop  of  the  diocese,  they  were  liable  to 
forfeit  lOL  ^eat  month,  and  the  schoolmaster  to  forfeit  40^.  per  day  :  if  they 
mt  their  cbiklren  to  any  school  of  their  own  persuasion  abroad,  they  were 
liaUe  to  forfeit  100/.  and  the  children  so  sent,  were  disabled  from  inheriting, 
purchasing,  or  enjoying  any  lands,  profits,  goods,  debts,  duties,  legacies, 
or  sums  of  money.  Saying  mass  was  punishable  by  a  forfeiture  of  800 
narks,  and  hearing  it,  by  100  marks. 

Till  the  35th  year  of  the  reign  of  Elizabeth  all  non-conformists  were  con- 
adered  as  recusants,  and  were  all  equally  subject  to  the  penalties.  In  that 
jesr  the  first  penal  statute  was  made  against  popish  recusants,  by  that  name, 
aod  as  distinguished  from  other  recusants,  and  which  gave  rise  to  the  distinc- 
tioD  between  protestant  and  popish  recusants ;  but  the  act  of  toleration  re- 
liered  the  protestant  dissenters  from  all  the  penalties  of  recusancy.f  From 
that  statute  also  arose  the  distinction  between  papists  or  persons  professing 
the  popish  religion  in  general,  popish  recusants,  and  popuh  recusants 
coDTict  Notwithstanding  the  frequent  mention  in  the  statutes  of  papists, 
neither  the  statutes  themselves  nor  the  cases  adjudged  upon  them,  present 
I  clear  notk>n  of  the  acts  or  circumstances  that,  in  the  eye  of  the  law,  con- 
itilated  a  papist.  When  a  person  of  that  description  absented  himself  from 
church,  he  came  under  the  legal  description  of  a  popish  recusant;  when  he 
«ai  eonvicted  in  a  court  of  law,  of  absenting  himself  from  church,  he  was 
termed  a  popish  recusant  convict :  to  this  must  be  added  the  constructive 
reeosaney,  incurred  by  a  refusal  to  take  the  oath  of  supremacy.  By  the 
ftatotes  against  recusancy,  popish  recusants  convict  were  punishable  by  the 
coiares  of  tbe  churdi,  and  by  a  fine  of  SO/*  for  every  month  during  whkh 
they  absented  themselves  from  church :  they  were  disabled  from  holding 
offices  w  empbyments  :  from  keeping  arms  in  their  houses :  from  main- 
^mg  actk>ns  or  suits  at  law  or  in  equity :   from  being  executors  or 

*  Comm.  B.  IV.  c,  i.  f  36  Eliz.  c  2.  • 
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guardians :  from  preeenting  to  adroivBoiM :  from  practkbg  in  law  a^ 
phyne  :  from  holding  offioeg,  civO  or  military  :  Uiej  were  subjeet  to  thi 
penalties  attending  excommunications  :  were  not  permitted  to  travd  dw 
miles  from  home,  unless  by  lioeDse,  on  pain  of  forfeiting  all  thdr  goods :  airf 
might  not  appear  at  court,  under  a  penalty  of  100/.  A  manied  woman, 
when  convicted  of  recusancy,  was  liable  to  forfeit  two-thirds  of  her  dowei 
or  jointure :  she  could  not  be  an  executrix  or  administratrix  to  ha  hoi- 
band,  nor  have  any  part  of  his  goods ;  and,  during  her  marriage,  sfai 
might  be  kept  in  prison,  unless  her  husband  redeemed  her,  at  the  rated 
lOL  per  month,  or  the  thud  part  of  his  lands.  Popish  recusants  connct, 
were,  within  three  months  after  conviction,  either  to  submit,  and  renounce 
thev  religious  opinions,  or  if  required  by  four  justices,  to  abjure  the  realm: 
and  if  they  did  not  depart,  or  if  they  returned  without  license,  they  ireit 
guilty  of  felony,  and  suffered  death  as  felons. 

It  must  be'  premised,  that  the  Roman  catholics  made  no  objections  te 
the  oath  of  allegiance,  or  the  oath  of  abjuration.*  By  the  statute  ol 
Elizabeth,  f  the  persons  mentioned  in  it  were  compellable  to  take  the  oitb 
of  supremacy  contained  in  that  act :  that  oath,  with  the  oaths  of  alliance 
and  obedience,  were  repealed  after  the  Revolution,  and  new  oaths  of  su- 
premacy and  allegiance  were  prescribed  to  be  taken  in  their  stead4  B; 
the  oath  of  supremacy,  persons  are  made  to  swear,  that  ^^  no  foreign  prince, 
person,  prelate,  state,  or  potentate,  hath,  or  ought  to  have  any  jurisdiction, 
power,  supremacy,  pre-eminence,  or  authority,  ecclesiastical  or  spiritual, 
within  the  realm."  It  might  be  tendered  to  any  person,  by  any  two  ju^ 
tices  of  the  peace;  and  persons  refusing  the  oath  so  tendered,  were  adjudg- 
ed to  be  popish  recusants  convict,  to  be  proceeded  against,  and  to  forfeit 
as  such :  this  was  called  constructive  recusancy.  It  was  not  the  offence  of 
recusancy  itself,  which,  as  already  observed,  consisted  in  the  party  absoit 
ing  himsdf  from  church;  it  was  the  offence  of  not  taking  the  oaths  of  su 
premacy,  and  the  other  prescribed  oaths,  the  refusal  of  which,  was  placed 
on  the  same  footing  as  a  legal  conviction  on  the  statutes  of  recusancy,  and 
subjected  the  refusing  party  to  the  penalties  of  those  statutes.  This  was 
the  most  severe  of  all  the  laws  against  the  papists.  The  punishment  of| 
recusancy  was  penal  in  the  extreme;  and  persons  objecting  to  the  oath  in 
question,  might  be  subjected  to  all  the  penalties  of  recusancy,  merely  by 
refusmg  the  oath  when  tendered  to  them.  It  added  to  the  penal  nature  of 
these  laws,  that  the  oath  in  question  might  be  tendered,  at  the  mere  will  of 
two  justices  of  the  peace,  without  any  previous  information  or  compbint  be- 
fore a  magistrate,  or  any  other  person.  By  refusing  the  oath  of  supremacy, 
when  tendered,  they  were  restrained  from  practising  the  law  as  advocateSf 
barristers,  solicitors,  attorneys,  notaries,  or  proctors;  and  from  voting  at 
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leciioos.  All  memben  of  eiilier  house  of  pariiament  were  required  *  before 
i&ing  their  seats,  to  make  the  dedaratioo  against  popery,  by  which  they  de- 
bred  their  didbelief  of  the  doetrine  of  transabstaiitiation,  and  their  belief 
bit  the  invocation  of  saints,  and  the  sacrifice  of  the  mass,  are  idolatrous, 
ifter  the  Revolution,  it  was  enacted,  t  that  a  penon  educated  in  the 
|B|«h  rdigion,  or  professing  the  same,  wlio  did  not  in  six  montJis  after 
he  age  of  sixteen  take  the  oaths  of  allegiance  and  supremacy,  and  subscribe 
h  declaration  against  transufastantiation,  &c,  should,  in  respect  of  him- 
Irif  only,  but  not  of  his  heirs  or  posterity,  be  disabled  to  inherit,  or  take 
■7  lands  by  descent,  devise,  or  limitation,  in  possession,  reverskm,  or  re- 
minder; and  that,  during  his  life,  till  be  took  the  oaths  and  subscribed 
Ae  declaration  against  popery,  his  next  of  kin>  who  was  a  protestant,  should 
t^oy  the  lands,  without  accounting  for  the  profits;  and  he  sliould  be  in- 
Inpabie  of  purchasing;  and  tliat  all  estates,  terms,  interest,  or  profits  out 
0f  lands,  made,  done  or  suffered  to  his  use,  or  in  trust  for  him,  should  be 
«Ni  Papists  were  disabled  from  presenting  to  advowsons,  and  other  ec- 
dniastical  benefices,  and  to  hospitals  and  other  charitable  establishments. 
Bt  annual  acts  of  the  legislature,  papists  of  the  age  of  eighteen  yean,  and 
Mt  baring  taken  the  oaths  of  allegiance  and  supremacy,  were  subjected  to 
Ae  burden  of  the  double  land  tax.  They  were  required  to  register  their 
sunes  and  estates  in  the  manner  there  directedyj:  and  under  penalties,  and 
bf  KTeral  subsequent  statutes,  an  obligatkm  of  inrolling  their  deeds  and 
«ilK  was  imposed  on  them.  §  Such,  at  the  accession  of  the  house  of 
Brunswick,  were  the  penal  laws  against  Roman  catholKs. 

The  above  brief  summary  of  the  laws  against  papists,  is  cited  from  the 
paUiGation  of  a  Roman  catbolk;,  and  in  consequence,  we  have  taken  it  in 
iHerenoe  to  tliat  by  judge  Blackstone,  with  which,  however,  it  does  not 
^Ktly  agree.     These  hiws,  however,  were  sddom  exerted  to  their  utmost 
rigour.    They  are  rather  to  be  accounted  for  from  their  history,  and  the 
urgency  of  the  times  which  produced  them,  than  to  be  approved  of  as  a  stand- 
ing system  of  law.     The  restless  machinations  of  the  Jesuits  during  the 
I  rrign  of  Elizabeth,  the  turbulence  and  uneasiness  of  the  papists  under  the 
!  r^ibnned  religious  estabtishment,  and  the  boldness  of  their  hopes  and  wishes 
I  lor  the  Bucr4>ss]on  of  the  queen  of  Scots,  obliged  the  govemment  and  par- 
I  liament  to  counteract  so  dangerous  a  spirit  by  laws  of  great,  and,  at  that 
i  ^iQ«,of  necessary  severity.     The  gunpowder  treason  in  the  succeeding 
**'ign,  struck  a  panic  into  James  I.  and  the  whole  natwn,  which  operated 
in  diflferent  ways :  it  occasioned  the  enacting  of  new  laws  against  the 
(^pirtfl,  bnt  his  natural  clemency  and  goodness  of  heart,  prevented  him 
from  putting  them  in  execution.     The  guilty  intrigues  of  the  papists,  and 

»  30  Char.  IL,  c.  2.  t  H  &  IS  WiU.  II!.,  c.  4. 

1 1  Geo.  I.,  c.  6S.  §  Tomlin's  Law  Die,  art  Papists. 


384  RISE,  PROGRESS,  AND  IMPROVEMENT 

(lieir  horrid  massacre  of  upwards  of  an  hundred  and  fifty-four  thousand 
protestants  in  cold  blood,  in  Ireland,  in  the  reign  of  Charles  I.,  the  prospect 
of  a  popish  successor  to  the  crown,  in  that  of  Charles  II.,  the  assassination 
plot  in  the  reign  of  king  William,  and  the  avowed  claim  of  the  true  heir, 
in  the  right  line  of  the  house  of  Stewart,  who  was  a  Roman  catholic  in  that 
and  the  subsequent  reign,  will  acount  for  the  extension  of  these  penalties, 
at  those  several  periods  of  our  history. 

The  most  effectual  relief  was  afforded  to  the  members  *  of  the  Latin 
church  in  these  kingdoms,  and  many  of  the  restrictions  and  penalties  above 
enumerated,  were  removed  from  those  who  were  willing  to  comply  with  the 
requisitions  of  that  statute,  whwh 


That  they  must  appear  at  some  of  the  courts  at  Westminster,  or  at  the  quarter  i 
held  for  the  county,  dty,  or  place  where  they  reside,  and  tbere  make  and  sabKribeadedtn- 
lion,  that  they  profess  the  Roman  cathoUc  religion,  and  aiso  an  oath,  the  sabetanee  of  which 
is,  that  they  duly  take  the  oath  of  allegiance  to  his  majesty,  abjuration  of  the  pretender,  re- 
nunciation of  the  pope's  civil  power,  and  abhorrence  of  the  doctrines  of  destroying  and  not 
keeping  faith  with  heretics,  and  deposing  and  murdering  princes  excommunicated  by  tiw 
see  of  Rome',!  in  respect  of  them,  the  statute  is  repealed  so  far  only  as  It  disabltf  them 
from  purchasing,  or  inheriting,  or  authorizes  the  apprehension  or  prosecution  of  the  popiah 
clergy,  or  subjects  either  them  or  any  teachers  of  youth  to  perpetual  Imprisonment.    The 
officer  of  court  was  obliged  to  give  a  certificate  to  every  Roman  catholic  who  duly  took  the 
oiiih,  and  transmit  a  list  to  the  privy  council,  of  all  persons  who  had  thus  qualified  then- 
selves  within  the  year,  in  his  respective  county.    The  statute  then  provided,  that  a  Roman 
(^thdic  thus  qualified,  should  not  be  prosecuted  under  any  statute,  for  not  repairing  to  a 
parish  church,  nor  prosecuted  for  being  a  papist,  nor  for  attending  or  performing  was 
or  other  ceremonies  of  the  church  of  Rome ;  provided  that  no  place  shall  l>e  altowed  for  an 
assembly  to  celebrate  such  worship,  until  it  was  cerUfied  to  the  sessions ;  nor  could  any  min- 
ister offioiate  in  it,  until  his  name  and  description  were  recorded  there :  and  they  were  also 
prohibited  from  having  their  doors  locked  or  barred  during  the  time  of  meeting  or  dhrine 
worship.     If  any  Romanist  was  elected  constable,  churchwarden,  overseer,  or  Into  an?  paro- 
chial office,  he  might  have  executed  the  same  by  deputy,  to  be  approved,  as  if  he  were  toad 
for  himself  as  principal.     Every  minister  who  qualified,  was  exempt  from  serving  on  jaries» 
or  from  being  elected  to  any  parocliial  office.     Any  person  who  disturbed  their  coogrega- 
tions  was  bound  over  to  the  next  sessions,  and  on  conviction  forfeited  twenty  pounds.    But 
Roman  catholic  dergy  were  prohibited  from  officiating  in  any  |daoe  of  worship  having  a 
steeple  and  a  bell,  or  at  any  funeral  in  a  churchyard,  or  from  wearing  the  habits  of  his  order, 
except  in  places  altowed  by  the  statute,  or  in  a  private  house,  where  there  were  not  more 
than  five  persons,  besides  tlie  family.     They  were  not  exempted  from  the  payment  of  tithes, 
or  other  dues  to  the  church,  nor  were  the  statutes  concerning  marriages  aflfected  by  this  statute, 
nor  any  law  respecting  the  succession  to  the  crown.     No  religious  order  was  aUowed  to  be 
crstablished,  and  every  endowment  of  schools  or  colleges  by  a  Romanist,  still  continued  to  be 
<-on>idered  superstitious  and  unlawful.     They  were  not  to  be  summoned  to  take  the  calh  of  i 
supremacy,  nor  the  declaration  against  transubstantlation.  Neither  when  qualified,  were  they 
removable  from  London  and  Westminster:  qualified  peers  were  not  punishable  forooming  | 
into  the  palace  of  the  king  or  queen :  no  papists  whatever  were  any  longer  obliged  to  repster 
their  names  and  estates,  or  enroll  their  deeds  and  wills :  and  any  one  who  had  qualified 
was  permitted  to  act  as  a  barrister,  attorney,  and  notary. 

The  Irisli  parliament  passed  various  statutes  for  the  relief  of  the  papists 
in  that  kingdom,  the  last  and  most  effectual  of  which,t  enacted— 

*S1  Geo,  III.  c.  32.  f  11  &  12  Will.  III.  $  S3  Geo.  III.c  21. 
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TJuit  no  subject  beiiig  a  papist,  or  married  to  one,  or  educatiDg  his  chOdren  as  such, 
taking  the  oaths  required,  should  be  liable  to  any  penalty  or  disability,  or  to  any  law  for 
iimitin^  charging,  or  discovering  their  estates,  or  touching  the  acquiring  of  property,  or 
Kforitics  afiecting  it,  save  such  as  protestants  are  liable  to :  and  all  such  parts  of  oaths  re- 
qiDied  to  be  taken  at  TOtiof ,  or  to  qualify  for  Toting  for  memben  of  parliament,  as  deny  the 
m  being  a  papist,  should  not  be  required  to  be  taken  by  any  Voter,  neither  were  they  required 
before  Toting,  to  take  the  oaths  of  allegiance  and  alijuration.  On  taking  the  oaths,  and  an 
■dditional  oath  required  by  this  act,  papists  might  hold,  exercise,  and  enjoy  all  dvil  and 
miliiary  offices,  or  plaeesof  trust  and  profit,  under  his  majesty  in  Irriand,  and  any  office  or 
pboe  of  trust,  and  be  members  of  any  lay  corporation,  without  taking  the  oaths^  &c,  with 
ccrt&in  exceptions. 

Afterwards  an  ac^emy  was  established  by  act  of  parliament,*  at  MayDOolh, 
for  their  education,  and  has  been  erer  since  supported  by  annual  grants  of 
motley  from  parliament.  By  which  it  appears,  that  of  late  years,  previous  to 
the  year  1839,  the  members  of  the  Roman  catholic  church  enjoyed  as  full 
and  free  a  religious  toleration,  as  any  protestant  communion  whatever,  with 
which  however  they  were  not  satisfied,  but  were  desirous  of  being  admitted  to 
leats  in  parliament,  to  legislate  for  protestant  churches,  which  they  consider 
as  heretics,  and  to  possess  those  places  of  trust  and  emolument  from  which  the 
British  and  Irish  parliaments  had  expressly  excluded  them;  the  arguments 
which  they  themselves  and  their  advocates  advanced,  were,  that  the  char- 
acter of  popery  was  now  entirely  changed,  that  they  had  abjured  those 
principles  with  which  they  had  been  accused,  of  not  keeping  faith  with 
lierelics:  of  putting  sovereign  princes,  excommunicated  by  the  pope,  to 
death:  of  bearing  any  faith  or  allegiance  to  the  pope  inconsistent  with  their 
duty  to  their  protestant  sovereign :  of  any  desire  to  overturn  the  established 
churches  of  England,  Ireland,  or  of  Scotland:  but  that  their  chief  desire 
WIS  to  live  in  the  utmost  charity  and  brotherly  love  with  their  protestant 
brethren.  That  it  would  be  an  additional  bond  of  union  and  strength  to  the 
empire,  and  relieve  the  nation  from  the  burden  of  so  large  a  standing  army 
in  tinoeof  peace,  as  the  disturbed  and  discontented  state  of  Ireland  required, 
which  discontent  being  fostered  and  kept  alive  by  a  feeling  of  religious  in- 
feriority, the  repeal  of  the  few  remaining  disabilities  would  entirely  remove 
and  obliterate.  That  this  emancipation  was  not  sought  for  in  a  religious 
point  of  view,  but  in  a  political :  that  if  the  bill  passed,  the  Romanists  will 
be  more  likely  to  be  converted  to  protestantism  than  they  are  at  present. 

Oo  the  other  side  it  was  argued  by  the  opponents  of  the  measure,  that 
religion  embraced  the  whole  of  the  question ;  that  it  is  a  violation  of  the 
coronation  oath,  which  requires  the  king  to  do  his  utmost  to  maintain  the 
kgatty  established  protestant  religion :  that  if  the  admission  into  parliament 
were  a  question  merely  of  ciril  polity,  it  would  still  be  unjust  to  give  to  the 
subjects  of  a  foreign  power,  who  are  only  half  subjects  of  the  king,  and 
therefore  not  ouTjellorv  mbjedSj  equal  political  privileges  with  their  pro- 

•86  Geo.  HI.,  (-.21. 
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testant  fellow  countrym^i.  That  protestants  and  papisU  can  never  be  fel- 
low subjects  in  this  our  protestant  country.  Though  they  may  be  nominany 
united  in  office,  they  must  ever  be  divided  in  principle,  and  by  manj 
irreconcilable  interestg :  that  it  was  a  breaking  in  upon  the  constitntioD : 
that  it  was  once  our  boast  and  our  happiness,  and  the  ground  of  oar 
prosperity,  that  the  law  of  England  was,  in  its  foundation  and  its  practice, 
eminently  in  accordance  with  the  law  of  God.  We  have  he&a  aoeastomed 
to  say,  ^^  what  nation  is  there  so  great,  that  hath  God  so  nigb  unto  them, 
as  the  Lord  our  God  is  in  all  things  that  we  pray  unto  him  for  ?"  But  if 
popery  be  admitted  into  the  constitution  of  England  and  papists  into  her 
highest  councils,  by  such  advancement  of  popery,  and  union  with  her  idol- 
atry, we  recognize  the  worship,  not  of  one  God,  but  of  many,  not  of  one 
Saviour,  but  of  many :  that  we  interfere  not  with  the  worship  of  the  Ro- 
manists, they  are  as  secure  as  ourselves  in  life,  limb,  property,  and  religion, 
and  we  only  refuse  the  poUlical  power  of  injuring  ourselves,  and  of  assail- 
ing our  worship,  to  a  band  of  theologians,  who  declare  us  to  be  pestilent 
heretics,  and  who  are  bound  to  extirpate  our  faith :  that  his  majesty  s 
right  to  the  crown,  resting  solely  on  the  act  of  settlement,  which  itself  rests 
on  the  revolution  of  1688,  and  which  was  on  essentially  protestant  prin- 
ciples, destroys  the  very  foundation  of  his  title  ;  '*  and  now,"  says  Faber, 
in  bitter  sarcasm,  ^'  all  this  process  must  dearly  strengthen,  in  a  most 
marvellous  degree,  the  acquired  rights  of  the  house  of  Brunswick,  and 
must  for  ever  put  an  extinguislier  upon  the  hopes  of  every  descendant  of 
king  Charles  I. !  Surrounded  by  his  faithful  papists,  who  will  religiouily 
use  their  political  power  solely  to  maintain  a  protestant  king  against  a 
popish  claimant,  and  solely  to  uphold  a  notorious  protestant  heresy  against 
the  undoubted  mother  and  mistress  of  all  churches ;  what  can  his  gracious 
majesty  have  to  fear  ?  As  the  parliament  of  old  used  to  tell  king  Charles 
I.  with  abundant  sincerity,  they  will  indisputably  make  him  the  most  glo- 
rious monarch  that  ever  sat  on  the  throne  of  England !  "  ''A  glance,"  said 
Mr  Croly,  '^  at  the  British  history,  since  the  Reformation,  must  show  that 
every  reign  which  attempted  to  bring  back  popery,  or  even  to  give  it  that 
share  ofpoWer  which  could  in  any  degree  prejudice  protestantism,  has  been 
mafked  by  signal  misfortune.  It  is  a  striking  circumstance  that  ahnost 
every  reign  of  this  popish  tendency  has  been  followed  by  one  purely  pro- 
testant ;  and  as  if  to  make  the  source  of  the  national  peril  plain  to  all  eje§, 
those  alternate  reigns  have  not  offered  a  stronger  contrast  in  their  prin- 
ciples than  in  their  public  fortunes.  Let  the  rank  of  England  be  what  it 
might  under  the  protestant  sovereign,  it  always  sank  under  the  popish  : 
let  its  loss  of  honour  or  of  power  be  what  it  might  under  the  popish  sove- 
reign, it  always  recovered  and  more  than  recovered  under  the  protestant : 
was  distinguished  by  sudden  success,  public  renovation,  and  increased 
stability  to  the  freedom  and  fortunes  of  the  empire  : — viewing,  therefore, 
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what  has  been  ilie  unlvroken  ooune  of  provideiioe,  with  this  highly  faroured 
oountry,  for  near  three  centuries  past ;  nothing  but  the  moat  wilful  scepti- 
cism can  doubt  that  the  patronage  of  popery  by  the  Brili&h  people  or  the 
British  legislature,  would  be  followed  by  some  tremendous  national  inflic- 
tion, compiling  us  either  to  descend  from  the  heights  of  prosperity  and 
glory  on  which  we  stand,  and  retrace  our  steps  to  misery  and  shame, 
or  else  abandoning  us  to  that  final  ruin  which  would  leave  England  like 
Jadea,  a  fearfbl  example  of  the  despised  long-sufFering  of  God,  and  the 
madoesB  of  closing  our  eyes  on  his  bounties,  his  visitations,  and  uis  pal- 
pable WILLi"* 

'^  In  order,"  says  Blackstone,  ^*  to  secure  the  established  church  against 
perils  from  non-conformists  of  all  denominations,  Jews,  Turks,  infidels, 
papbts,  and  sectaries,  there  were  two  bulwarks  erected,  called  the  Corpo- 
ration and  Test  acUJ**f  These  two  bulwarks,  as  we  have  seen,  were 
removed,  preparatory  to  the  introduction  of  the  following  act,  for  the 
relief  of  his  majesty's  Roman  catholic  subjects,  which  passed  both  houses 
by  large  majorities,  and  finally  was  made  law  by  the  kuig's  signature,  on 
the  I3th  April,  1829. 

L  Wbkrxas  by  ?arioiis  acts  of  pariiament,  certain  rettraintB  and  dtaabilities  are  impoeed 
on  the  Roman  OhthoUc  subjects  of  his  majesty,  to  which  other  subjects  of  his  miy'esty  are 
not  liable:  and,  whereas,  it  is  expedient  tliatsiich  restraints  and  disabilities  shall  be  from 
henoeibrth  discontinued:  and,  whereas,  by  various  acts,  certain  oaths  and  certain  dedarations, 
oofflmody  called  the  declaration  against  tiansubstantiation,  and  the  inrocation  of  saints,  and 
the  Bcrifioe  of  the  mass,  as  practised  in  the  church  of  Rome,  are,  or  nay  be  required  to  be 
taken,  made,  and  subscribed  by  the  suligecti  of  his  nuijesty,  as  qualifications  for  sitting  or 
ntin;  m  paiiiament,  and  for  the  enjoyment  of  certain  offices^  fianchises,  and  dvil  rights : 
be  it  enacted,  that  all  such  parta  of  the  said  acts  as  require  the  said  declarations,  or  either  of 
tibeai,  to  be  made  or  subscribed  by  any  of  liis  mjgesty's  subjects,  as  a  qualification  for  sitting 
aodToling  in  parliament,  or  for  the  exercise  and  eigoyment  of  any  office,  franchise,  or  dvil 
right,  be,  and  the  same  are  (save  as  hereinafter  provided  and  excepted)  hereby  repealed. 

II.  It  shall  be  lawful  for  any  person  professing  the  Roman  catholic  religion,  being  a  peer, 
or  who  shaO,  after  the  commencement  of  this  act,  be  returned  as  a  member  of  the  house  of 
ooaunens,  to  sit  and  TOte  in  dther  house  of  parliament  respectively,  being,  in  all  other 
respects,  duly  qualified  to  dt  and  yote  therein,  upon  taking  and  subscribing  the  following 
oath,  intead  of  the  oaths  of  allegiance,  supremacy,  and  abjuration. 
I,  A.  &,  do  dnoerdy  promise  and  swear  that  1  will  be  faithful,  and  bear  tf3^  aUegianoe 

to  hii  majesty,  king and  will  defend  him,  to  the  utmost  of  my  power,  against 

aQ  oonspirades  and  attempts  whatever,  which  shall  be  made  against  his  person,  crown,  or 
(iignity;  and  I  will  do  my  utmost  endeavour  to  disdoee  and  make  known  to  his  majesty, 
his  heirs  and  successors,  all  treasons  and  traitorous  oonspirades  which  may  be  formed  against 
him  or  them ;  and  I  do  fhithfuUy  promise  to  maintain,  support,  and  defend,  to  the  utmost 
of  my  power,  the  succession  of  the  crown,  which  suooesdcn  Is,  and  stands  limited  to  the 
priocam  Sophia,  dectress  of  Hanover,  and  the  hdrs  of  her  body,  bdng  protestants :  hereby 
otteriy  renoundng  and  abjuring  any  obedience  or  allegiance  unto  any  other  penon  claim- 
hf  or  pretending  a  right  to  the  crown  of  this  realm ;  and  I  do  further  dedare,  that  it  is  not 
anartide  of  my  ihith,  and  that  I  do  renounce,  rqect,  and  abjure  the  opinion  that  princes 
exeommanieated  or  deprived  by  the  pope,  or  any  authority  of  the  see  of  Rome,  may  be 

*  Tnds  and  Speediee  in  different  puts  of  the  kingdom,  during  the  diacussion  of  the  bill. 
tCoukToLiT.  p.  as. 
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depoaed  pr  murdered  -by  their  subjects,  or  by  any  penon  whatsoever ;  and  I  do  deckre,  thtt 
I  do  not' believe  that  the  pope  of  Rome,  or  any  foreign  prince,  prelate,  person,  state^  or  po- 
tentate hath,  or  ought  to  have  any  temporal  or  dvil  jurisdiction,  power,  superiority,  or  pre- 
eminence, directly  or  indirectly,  within  this  realm.  I  do  swear  that  I  wiU  defend,  to  the  uDnast 
of  my  power,  the  settlement  of  property  within  this  realm,  as  estaltUshed  by  the  lam;  ml 
I  do  hereby  disclaim,  disavow,  and  solemnly  abjure  any  intention  to  subvert  the  present 
church  establishment,  as  settled  by  law,  within  this  realm ;  and  I  do  solemnly  swear  that  I 
will  never  exercise  any  privilege,  to  which  I  am,  or  may  become  entitled,  to  distuii>  or 
weaken  the  protestant  ndigion  or  protesttant  government  in  the  united  kingdom ;'  and  I  do, 
solemnly,  in  the  presence  of  God,  profess,  testify,  and  declare  that  I  do  make  this  dedantioi, 
and  every  part  thereof,  in  the  phiin  or  brdinary  sense  of  the  words  of  this  oath,  withmtaii; 
evasion,  equivocation,  or  mental  reservation  whatsoever.     So  help  me  God. 

III.  Provides  that  the  name  of  the  reigning  sovereign,  for  the  time  being,  sfaaJi  be  nsed 
in  the  oath,  with  proper  words  of  reference  thereto. 

IV.  No  peer  nor  person  professing  the  Roman  catholic  religion  is  capable  of  sitting  Uid 
voting  in  either  house  of  parliament,  unless  he  shall  first  take  and  subscribe  the  above  oath, 
before  the  same  persons,  at  the  same  times  and  places,  and  in  the  same  manner  as  the  former 
oaths  were  required  to  be  taken  and  subscribed;  and  any  person  professing  the  Roman  a- 
thdic  religion,  who  shall  sit  and  vote  in  either  house  of  parliament,  without  having  fiist 
taken  and  subscribed  the  above  oath,  shall  be  subject  to  the  same  pains,  penalties,  forfeitores, 
and  disabilities  to  which  parties  neglecting  the  former  oaths  were  sulgect 

V.  Persons  professing  the  Roman  eatholic  religion  may  vote  at  elections  of  memben  to 
serve  in  pariiament,  and  also  of  representative  peers  of  Scotland  and  Ireland,  and  to  be  elected, 
such  representative  peers  being,  in  all  other  respects,  duly  qualified  upon  taking  and  sub- 
scribing the  foregoing  oath. 

VI.  The  aforesaid  oath  is  to  be  administered  to  every  Roman  catholic,  to  enable  them  to 
vote  in  the  same  manner,  at  the  same  time,  and  by  the  same  officers  as  the  former  oaliis 
were;  and  wherever  a  certificate  was  formerly  necessary,  the  same  is  still  required. 

VII.  Persons  administering  oaths  at  elections  are  themselves  required  to  take  an  oath  in 
addition,  for  the  due  administration  of  the  above  oath,  and  for  duly  granting  certificates. 

VIII.  Such  part  of  the  act  of  the  parliament  of  Scotland,*  for  preventing  the  growth  of 
popery,  is  hereby  repealed,  being  inexpedient ;  and  Roman  catholics  may  elect,  or  be  elected 
for  any  county  or  district  of  burghs  in  Scotland. 

IX.  No  priest  or  person  in  holy  orders,  in  the  chundi  of  Rome,  is  capable  of  being 
elected.to  serve  in  parliament,  as  a  member  of  the  house  of  commons. 

X.  Persons  professing  the  religion  of  Rome  may  hold,  exercise,  and  eigoy,  all  dvil  and 
military  oflSces,  and  places  of  trust  or  profit,  and  may  exercise  any  other  fnmchise^  or  OTil 
right,  with  certain  exceptions. 

XI.  Nothing  in  this  act  shall  exempt  any  Roman  catholic  from  the  necessity  of  taking 
any  oaths,  or  making  any  declarations,  not  mentioned  in  thiil  act,  which  may  be  required  to 
betaken. 

XII.  Nothing  herein  contained  shall  extend,  or  be  construed  to  extend,  to  enable  any 
person  or  persons  professing  the  Roman  Catholic  religion,  to  hold  or  exercise  the  ofiioe  of 
guardians  and  justices  of  the  united  kingdom,  or  of  regent  of  the  united  kingdom,  under 
whatever  name,  st}ie,  or  title,  such  office  may  be  constituted  *,  nor  to  enable  any  peraon, 
otherwise  than  he  is  now  by  law  enabled,  to  hold  or  enjoy  the  office  of  lord  high  chancellor, 
lord  keeper,  or  lord  commissioner,  or  keeper  of  the  great  seal  of  En^and,  or  of  Ireland;  or 
the  office  of  lord  lieutenant,  or  lord  deputy,  or  other  chief  governor  of  Ireland ;  or  his  sia- 
jesty*s  oommissicner  to  the  general  assembly  of  the  church  of  Scotland. 

Xin.  This  act  does  not  alter  any  of  the  provisions  of  the  actf  for  consolidating  and 
amending  the  laws  regulating  the  levy  and  application  of  church  rates  and  parish  cesses,  the 
election  of  church  wardens,  and  the  nudutenance  of  parish  clerks  in  Ireland. 

XIV.  Ronum  catholics  may  be  members  of  any  lay  body  corporate,  and  hold  anydnl 
office,  place  of  trust,  or  profit,  therein,  and  do  any  corporate  act,  or  vote  in  any  ooTpontc 
election,  or  other  proceeding,  upon  taking  and  subscribing  the  above  oath. 
•  1  Will.  HI.  C.3.  1 7  Geo.  IV.  c.  7», 
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XV.  Nofthijig  in  tUs  act  diaU  anUiorin  or  empower  any  of  liif  nugeity'i  Roman  caUudic 
ibjeds,  being  memben  of  any  lay  body  oorpoiate,  to  vote,  or  in  any  manner,  to  join  in  the 
namtaikOf  or  election,  of  any  pei8on»  to  any  eodeeiaatical  beneftoe  whataoerer,  or  to 
ly  offin  or  pboe  belonging  to,  or  connected  with,  the  unitedchurehof  England  and  Ireland, 
r  the  church  of  Sootland,  being  in  the  gift,  patronage,  or  diapoial,  of  inch  lay  oorpomte  body. 
XVL  Nothing  in  this  act  shall  be  construed  to  enable  any  pertone,  otherwise  than  as  they 
18  now  by  law  enabled  to  hold,  enjoy  or  exercise  any  office,  pkoe,  or  dignity,  of,  in,  or  bo- 
ning to,  the  nnited  church  of  Enghmd  and  Ireland,  or  the  choich  of  Scotland,  or  any 
tee  or  office  whatever,  in,  or  beknq^  to,  any  of  the  erplesJasHcsl  courts  of  judicature  of 
ingtand  end  Ireland  respectively,  or  any  court  of  appeal  from,  or  review  o^  the  sentences 
ftatk  eourts,  or  of,  in,  or  belonging  to^  the  commisnry  court  of  Edinburgh,  or  oi^  in,  or 
doi^iiig  to,  any  cathedxal,  or  collegiate^  or  ecdeaiastiGal  establishment,  or  Ibundation :  or 
Of  office  or  place  whatever,  of,  in,  or  belonging  to>  any  of  the  universities  of  this  realm,  or 
ay  office  or  pbK»  whatever,  and  by  whatever  name  the  same  shall  be  called,  of,  in,  or  be- 
BBgiiig  to,  any  of  the  colleges  or  halls  of  the  said  universities,  or  theooUeges  of  Eton,  West- 
Biaster,  or  Winchester,  or  any  college  or  school  within  this  realm :  or  to  repeal,  abrogate, 
Kin  any  manner  to  interfere  with  any  locsl  statute,  ordinance^  or  rule,  which  i%  or  shall 
ke,  ot&falished  by  competent  authority,  within  any  university,  college,  hall,  or  school,  by 
ifaidi  Roman  catholics  shaU  be  prevented  from  being  admitted  thereto,  or  fh>m  residing  or 
feldnf  df^grees  therein :  provided  that  nothing  herein  contained  shall  enable  any  penon, 
Hkenrise  thsn  as  he  is  now  by  law  enabled,  to  exercise  any  right  of  presentation,  to  any 
(odoiastical  benefice  whatsoever,  or  to  repeal,  vary,  or  alter,  in  any  manner,  the  laws  now 
in  fiutse,  in  respect  to  the  right  of  presentation  to  any  ecdesiasdcal  benefice. 
ITII.  Whenever  any  right  of  presentation  to  any  ecderiastioal  benefice  shall  belong  to 
nj  office  in  the  gift  or  appointment  of  his  majesty,  his  heirs,  or  suceossor^  and  such  ofiice 
M  be  held  by  a  Roman  catholic,  the  right  of  presentation  shaU  devolve  upon,  and  be 
oenased  by,  the  archbishop  of  Canterbury,  for  the  time  being. 

XVIII.  No  Roman  catholic  shall,  either  directly  or  indirectly,  advise  his  majestyr 
Rgent,  fa ,  or  the  lord  lieutenant,  &&,  of  Irehmd,  touching  or  concerning  the  appointment 
vdisponl  of  any  office  or  preferment,  in  the  united  churches  of  Enghmd  and  Ireland,  or 
Ibduuch  of  Scotland,  and  offenders,  when  duly  convicted,  shall  be  guilty  of  a  high  mis- 
iEfflMaor,  and  disabled  for  ever  from  holding  any  office^  dvil  or  military,  under  the  crown. 

XIX.  After  the  commencement  of  this  act,  any  Roman  catholic  who  shall  be  placed, 
ted,  or  chosen,  to  the  ofltoe  of  mayor,  provost,  alderman,  recorder,  bailifi;  town-derk, 
tapstnte,  counsellor,  orcommon-coundlman,  ftc,  of  any  dty,  corpomtlon,  borough,  buigh, 
v^stiict,  within  the  united  kingdom  of  Great  Britain  and  Ireland,  shall,  within  one  calen- 
hrnuntb,  next  before,  or  upon  his  admission,  subscribe  the  oath  hereinbefore  appdnted 
N  let  forth,  in  the  presence  of  the  proper  officer. 

VL  Every  Roman  cathdic  who  shall  be  appointed  to  any  office  or  trust  under  his 
b;at>,  fa.,  shall,  within  three  calendar  months,  take  the  before  mentioned  oath,  before  he 
s  to  exercise  or  enjoy  iL 

XXI.  Roman  cathdics  appdnted  to  office^  and  neglecting  to  take  the  oath,  shatt  forfdt, 
,  itbeldng,  the  sum  of  two  hundred  pounds^  and  lose  the  phoe  beside. 

XXII.  Military  and  naval  poisons  are  to  take  the  oaths  at  the  same  time  and  in  the  same 
Nb»  as  formerly  required. 

XXIII.  No  oaths  are  required  of  Roman  cathoHcs  for  enabling  them  to  hold  real  or  per- 
Bal  property,  other  than  is  taken  by  other  sul]()ects :  and  that  the  oath  herein  appointed  and 
afifftli,  being  taking  and  subscribed  in  any  of  the  courts,  shall  be  of  the  same  force  and 
tsa  to  all  mtents  and  purposes  as,  and  shall  stand  in  the  place  of,  all  oaths  and  dedaiations 
X^oind  or  prcicribed  by  any  htw  now  in  force  fur  the  rdief  of  his  majesty's  Roman  cathdic 
Ejects  from  any  disabilities,  incapadties,  or  penalties :  and  the  proper  officer  of  any  of  his 
N«t)'>oonilB,  in  which  any  person  professing  the  Roman  catholic  rdigion  shall  demand 
B  take  and  eubscribe  the  oath  herdn  appointed  and  set  forth,  is  hereby  authorised  and 
hoind  to  admiidster  the  said  oath  to  such  person :  and  such  officer  shall  make,  sign,  and 
^^1  a  oettifkate  of  such  oath  having  been  duly  taken  and  subscribed  as  often  as  the  same 
^  be  demanded  of  him,  upon  payment  of  one  shilling :  and  such  certificate  shall  be 
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Miffident  evidflnw  of  the  penon  thtrein  named,  hawing  duly  taken  and  nibscribed  axh 


XXIY.  And,  whereas,  the  prateetant  epiaoopal  church  of  England  and  Irehnd,  and  tha 
doctrine,  diadpUne^  and  gorernment  thereof,  and  likewlee  the  profeetant  pnebyteiBii  chorcli 
of  Scotland,  and  the  doctrine,  diadpUne,  and  government  thereof,  are,  by  the  respectiTe  ack 
of  Union  of  England  and  Scotland,  and  of  Great  Britain  and  Ireland,  established  pema. 
nently  and  inTiolahly :  and,  whereaa,  the  right  and  title  of  archbishops  to  their  respectlTe 
provbices,  of  biahops  to  their  sees,  and  of  deans  to  their  deaneries,  as  well  in  Enghiid  as  in 
Ireland,  hare  been  settled  and  establiahed  by  law:  if  any  person,  therefore,  after  the  cm. 
mencement  of  this  act,  other  than  the  perKm  thereunto  authorized  by  law,  shall  anune  or 
use  the  name,  styles  or  title  of  arehUshop  of  any  pnnrfnce,  bishop  of  any  bishopric,  ist 
dean  of  any  deanery,  in  England  or  Irdand,  he  shall,  fbr  every  such  olfenoe^  ibrfeit  and 
pay  the  sum  of  one  hundred  pounds. 

.  XXV.  If  any  Judicial  or  dvil  officers,  or  mayon,  profosts,  &c.,  of  dties  or  borooghs  shal] 
be  present  at,  or  attend,  any  pbK»or  public  meeting  for  religious  worship^  dtheriii  Eogbod, 
Ireland,  or  Soothmd,  oUter  than  the  respectire  established  churches  of  these  kingdoms,  in  Uk 
robe,  gown,  or  other  peculiar  habit  of  his  office,  or  its  ensign,  or  insignia,  or  any  part  thereof 
shall  forfeit  and  pay,  for  eveiy  offence,  one  hundred  pounds. 

XXYI.  If  any  Roman  catholic  ecdesJastic,  or  any  member  of  any  of  their  orders,  coo- 
munities^  or  sodeties,  shaU  exerdse  any  of  the  rites  and  ceremonies  of  the  Roman  cailoik 
religion,  or  wear  the  habili  of  his  order,  aare  within  thdr  own  usual  places  of  worship,  or  Jt 
private  houses,  he  shall  liirfdt  the  sum  of  fifty  pounds. 

XXVII.  Nothing  in  this  act  shall,  in  any  manner,  repeal  or  alter  any  of  the  pronsioai 
of  the  act  *  rebting  to  burials  in  suppressed  monasteries^  ftc. 

XXVIII.  And  whereas,  Jesuits  and  members  of  other  religious  orders,  commmiitia,a 
sodeties  of  the  church  of  Rome,  bound  by  monastic  or  religious  vows,  ars  resident  vithii 
the  united  kingdom:  and  it  is  expedient  to  make  provision  for  the  gradual  suppressLin  m 
final  prohibition  of  the  same  therein :  every  Jesuit,  therefore,  or  member  of  other  religisi 
orden,  who,  at  the  commencement  of  this  act,  were  within  the  kingdom,  were  requlnd 
within  six  months^  to  deliver  a  AOtk»  or  statement  to  the  derk  of  the  peace,  Cax,  to  be  kep 
among  the  records  of  the  county,  a  copy  of  which  to  be  transmitted  to  the  k)rd  b'eutenant  s 
chief  secretary  of  state ;  and  offenders  shall  forfeit  fifty  pounds  for  every  month  of  his  resideaa 
without  having  delivered  such  noUoe. 

XXIX.  All  Jesuits  or  members  of  other  orders  who  shall  come  into  this  realm,  aAer  th 
passing  of  this  act,  shall  be  guUty  of  a  misdemeanor,  and  be  banished  the  kingdom  for  li& 

XXX.  Jesuits  who  are  natural  bom  subjects,  residing  out  of  the  realm,  may  retum  aa^ 
be  registered. 

XXXI.  Any  one  of  his  mi^esty's  prindpal  secretaries  of  state,  being  a  protestant,  n^ 
grant  licenses  to  Jesuits,  &c.,  to  come  into  the  kingdom,  and  remain  for  such  time  as  ik 
secretaiy  shall  think  proper:  and  if  he  see  cause,  he  may  nvoke  the  same  before  expiry d 
the  time. 

XXXII.  AcoDunfsof  all  such  UcensesshaU  be  laid  before  parUament,  as  shall  hate  bei^ 
granted  within  twelve  months  preceding.  j 

XXXII I.  To  admit  persons  or  to  administer  vows  to  them,  binding  them  to  mmoM 
orders,  the  party  shall  be  guilty  of  a  misdemeanor  in  England,  and  in  Scotland  be  punisM 
by  fine  and  imprisonment  . 

XXXIV.  And  any  person  so  admitted  a  Jesuit  or  member  of  a  religious  order,  shall  N 
guilty  of  a  misdemeanor,  and  banished  the  kingdom  Ibr  life.  J 

XXXV.  XXXVI.  And  any  person  sentenced  to  be  banished,  and  not  itsiring  tkj 
kingdom,  shall  be  sent  out  by  force ;  and  if  at  large  after  three  months,  may  be  iran^ 
ported  fi>r  life. 

XXXVII.  Nothing  in  this  act  shall  affect  fomale  sodeties,  bound  by  religious  >ows.    J 

XXXVIII.  XXXIX.  XL.  AU  penalties  imposed  by  this  ad,  by  the  attorney  8'^^^ 
EngUuid  and  Ireland  and  the  advocate  general  in  the  court  of  exchequer  in  Soothuid.  TU 
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Bd*  Mif  fat  have  been  repealed,  altered,  or  ain«nded,  durii^  the  eearion  of  that  pariiament ;  • 
lod  it  oommenoed  ten  da}-a  after  enactment 

A  IhD  was  carried  at  same  time,  disfranchising  the  forty  shilling  free- 
boUen  of  Ireland^f  but  the  subsequent  MU  for  Reform  of  parliament  has 
Kodered  it  a  dead  letter.  The  act  for  consolidating  and  amending  the 
hws  of  England,  rdatiTe  to  offences  against  the  person,  commonly  called 
lord  Lundowne's  act,  was  extended  to  Ireland  on  the  4th  June,  18394 
And  on  the  same  date,  an  act  for  the  more  effectual  punishment  of  at- 
iempto  to  murder,  in  certain  cases,  in  Scotland,  passed  both  houses  :  the 
provisioos  of  which  are  as  follow : — 

Tbat  the  act  $  which  made  proviaion  for  the  flirther  prarentloo  of  maHdoos  shooting  and 
attempting  to  diachaii^e  kaded  firearms,  stabbing,  cutting,  wounding,  polsoniiig^  and  dis- 
aUing  his  inigcsty's  subjects,  did  not  extend  to  the  punishment  of  cases  of  attempts  to  murder 
bf  means  of  snfiboation,  stranguhitioo,  and  drowning,  and  it  being  expedient  that  a  suitable 
pmtsliment  should  attach  to  such  crimes',  that  act  is  hereby  repealed,  and  its  provisions  re- 
oacted  and  united  with  this  act  II.  Therefore,  if  any  person  within  Scotland,  wilfully,  ma- 
lidoQsljr,  and  unlawfuUy,  shoot  at  any  of  his  migesty's  subrjects,  or  present,  pdnt,  or  level,  any 
Hod  of  haded  firearma,  at  any  one,  and  attempt,  by  drawing  a  trigger,  or  in  any  other 
Baner,  to  diachargo  the  auna  at  or  against  their  persons :  or  shall  stab  or  cut  any  person, 
vth  intoit,  in  so  doing  or  by  means  thereof  to  murder  or  maim,  disfigure  or  disable  any 
fcnoD,  or  with  intent  to  do  some  other  grievous  bodily  hann  to  any  penon :  or  shall,  wil- 
hll]r,  malidously,  and  unlawfully  administer,  or  cause  to  be  administered,  to  any  person,  any 
kaSij  poison  or  other  noouous  or  destructive  substance  or  thing,  with  intent,  by  means 
tknof;  to  muider  or  disable  any  person,  or  to  do  them  some  grievous  bodily  harm :  or  shall, 
vilfBlly,  &e^  attempt  to  sufibcate,  or  stnmgle,  or  drown  any  peraon,  or  with  the  intent  to 
femder  or  disable  them,  or  to  do  them  some  grievous  bodily  harm :  such  actor,  or  art  and 
put  of  one  or  more  of  these  ofiences,  shall  be  held  guilty  of  a  capital  crime  and  receive  sentence 
tfdflBik  III.  And  if  any  penon  in  Soothmd  shall  malidously,  &&,  throw  at,  or  otherwise 
i^y  to,  any  peison,  any  sulphuric  add,  or  other  corrorive  substance,  calculated  by  external 
M^Kation  to  bum  or  ii^'ure  the  human  frame,  with  intent,  by  so  doing,  to  murder,  maim, 
&&^art,  or  disable  any  person,  or  to  do  them  some  other  grievous  bodily  harm,  and  when 
aiy  penon,  aooordingly,  shall  be  maimed,  disfigured,  disabled,  or  receive  other  grievous 
^y  harm,  the  actor,  or  art  and  part,  shall  be  held  guilty  of  a  capital  crime,  and  receive  sen- 
iott  of  death  accordingly.  | 

We  have  now  brought  the  legal  transactions  of  the  reign  of  the  fourtli 
^rge  to  a  termination.  And  we  have  seen  that  in  his  reign  the  most 
extensive  and  fundamental  changes  have  been  made  in  the  criminal  hiw, 
^hereby  it  has  been  greatly  improved  and  extended,  both  for  the  benefit  of 
the  subject  and  the  better  administration  of  justice.  King  George  I Y.  died 
>t  Windsor,  on  the  86th  of  June,  1830,  in  the  eleventh  year  of  his  reign, 
And  the  sixty-fourth  of  hn  age.  He  was  succeeded  by  his  third  brother, 
iis  rojal  highness  the  duke  of  Clarence,  under  the  style  and  title  of  William 
^V-  Soon  after  his  accession  to  the  throne,  he  granted  the  reform  of 
parliament,  and  other  bills  for  the  reform  of  the  boroughs  of  England  and 

*  10  Geo.  IV.  c  7.    t  10  Geo.  I V.  c.  a     |  10  Geo.  I V.  c  34.     §  6  Geo.  IV.  c.  12(5. 
II  10  Geo.  c.  38. 
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Ireland,  and  the  borgln  of  Scotland:  all  which  we  sincerely  hope  maj 
tend  to  the  happiness  and  prosperity  of  the  people  of  Great  Britain  and 
Ireland. 

The  dreadful  scourge  of  the  Asiatic  cholera  having  desolated  the  three 
kingdoms  in  the  year  ISSS,  and  carried  dismay  and  death  into  ahnosteTerj 
family,  acts  *  were  passed  authorizing  energetic  measures  of  precautioD  to 
prevent  its  spreading,  and  to  alleyiate  the  distress  of  those  who  were  au 
tad£ed  by  it  In  May,  1833,  an  act  was  passed  for  consolidating  and 
amending  the  laws  against  offences  relating  to  the  coin,  wherein  the  coun- 
terfeiting of  gold  or  silver  coin,  or  the  colouring  pieces  of  metal,  with  the  in- 
tent to  make  them  pass  for  coin,  subjects  the  party  to  transportation  for  life : 
impairing,  diminishing,  or  lightening  gold  or  silver  coin,  and  passing  them 
for  full  yalue,  is  liable  to  fourteen  years'  transportation  :  buying,  selling, 
or  importing  counterfeit  coin,  is  transportation  for  life  :  making,  mend- 
ing, or  having  in  possession  any  coining  tools,  is  transportation  for  life.t 

There  were  no  other  acts  passed  of  such  a  nature,  in  this  reign,  as  to 
require  notice  here,  and  we  therefore  hasten  to  produce  the  following  im- 
portant act  which  passed  both  houses  after  a  long  and  protracted  debate, 
and  received  the  royal  assent  on  the  7th  June,  1632. 


AN  ACT  TO  AMEND  THE  REPRESENTATION  OF  THE  PEOPLE  OF 
ENGLAND  AND  WALES. 

*  Whubai  it  is  expedient  to  take  effectual  meAsures  for  oorrecting  diTexB  abuses  that  hare 
long  prevailed  in  the  choice  of  members  to  senre  in  the  commons  house  of  pailiament,  to  de- 
prive many  inoonsldeiable  places  of  the  right  of  returning  memben^  to  grant  such  privileges 
to  large,  populous,  and  ^wealthy  towaa,  to  increase  the  number  of  the  knights  of  the  shire,  lo 
extend  the  elective  franchise  to  many  of  his  mi^esty*s  subjects,  who  have  not  heretofore  en- 
joyed the  same,  and  to  diminish  the  expense  of  elections  ;*  be  it  therefore  enacted  by  the 
king's  most  excellent  majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temponl,  and  commons  in  this  present  parliament  assembled,  and  by  the  authority  of  th« 
same ;  that  each  of  the  boroughs  enumerated  in  the  schedule  maiked  (A),  to  this  act  an- 
nexed, that  is  to  say,  Old  fibrum,  NewtowUf  Si  MkhadU  or  MidshaU,  Qattan^  Brxmbery 
Boumey^  Dumoich,  Ludgershall,  8t  Mawes,  BeeraUiony  West  Looe,  8t  Qemudnt,  Kewportt 
Btechinghfy  Aldborough^  Camelford^  Hindon^  East  Looe,  Corfe  Cattle,  Qreat  Bedmn,  Yar- 
numthf  Queenborough,  Cattle  Rising,  Eatt  Qrinttead,  Higham  Ferrert,  Wendover,  Weobb/^ 
Winckeltea,  Tregoi^,  HatUmere,  SaUath,  Orford,  CaUington^  Newton,  lUhetter,  Eom^^ 
bridge,  Stoddnidge,  New  Romney,  Hedon,  Pfympton,  Seqford,  Heytesbwy,  Steyning,  WAi(- 
church,  Wootton  Battet,  Downton,  Fowey^  Milboume  Port,  Aldburgh,  Minehead  Bithops  CoAU^ 
Okehampton,  Appleby,  Lottvnthid,  Brackley,  and  Amenhamj  shall  from,  and  after  the  end  of 
this  present  parliament,  cease  to  return  any  member  or  membere  to  serve  in  pariiament 

1 1  •  And  be  it  enacted,  that  each  of  the  boroughs  enumented  in  the  schedule  marked  ( B). 
that  is  to  say,  Petenfidd,  Ashburton,  Eye,  Westbwy,  Wareham,  Midhurst,  WoodUock,  Ifi/- 
toii,  Malnuhury,  Liskeard,  Beigate,  Bythe,  Drokwich,  Tjfme  Regit,  Lavncetton,  Shajlabury. 
Think,  Chrittchurch,  Horsham,  Qreat  Qrimtby,  Calne,  Arundel,  St  Ives,  Rye,  CUtkeroe, 
Morpeth,  Helsten,  Northallerton,  WalUngford,  and  Dartnundh,  shall  from  and  after  the  end 
of  this  present  parliament,  return  one  member  and  no  more,  to  serre  in  parliament. 

III.  Each  of  the  places  named  in  schedule  (C),  that  is  to  say,  Manchester,  Birmgkan^ 
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Ltedi^  Ortenmch^  Sk^ffidd^  Sunderkmdf  Daoenpori,  Wobterhampton,  Tower  Hamleff ,  Fin*- 
huy,  Mary  ie^Bane,  Lambethy  Bolton,  Bradford,  BlacUmm,  Brighton,  Halifax,  Macdet* 
fieU,  (Hdkawh  Stodgtort,  Stoke-iqion-Trent,  and  Stroud,  ahall  for  the  purposes  of  this  act  bo 
a  bonNi^h,  and  shall  as  such,  indude  the  place,  or  placet^  respecUvely,  which  shall  be  com- 
prehended urithin  the  boundaries  of  such  borough,  as  shall  be  settled  and  described  by  an 
act  to  be  paaeed  for  that  purpose  in  this  present  parliament,  which  act  shaD  be  deemed  and 
taken  to  be  part  of  this  act,  as  fully,  and  effectually,  aa  if  the  same  were  incorporated  here- 
with, and  tl^  each  of  the  said  boroughs  shall,  from  and  after  the  end  of  this  present  par- 
liament, return  two  members  to  senre  in  parliament 

I V.  Eadi  of  the  pfaMes  named  in  schedule  D,  that  is  to  say,  Athton-^tndei^Lmg,  Bury, 
Ckukamy  CheUenkam,  Dudley,  Frome,  OateAead,  Hudder^idd,  Kiddermintter,  Kendal, 
Bockdmie,  adford.  South  Shidds,  Tynemouth,  Wakefidd,  WaUaU,  Warting^on,  Whitby^ 
Whitehaven,  and  Merlhyr-Tidvill,  shall  be  a  borough,  and  shall  include  the  place,  or  [daces, 
re^KCtiTely,  which  shall  be  comprehended  within  the  boundaries  of  such  borough :  and  that 
each  of  the  said  boroughs,  shall  return  one  member  to  serre  in  parliamenL 

V.  The  borough  of  new  Shoreham  shall  include  the  whole  of  the  Rape  of  Bramber,  in  the 
ooonty  of  Sussex,  save  and  except  such  parts  of  the  Rape  as  shall  be  included  in  the  borough 
«f  Horaham ;  and  that  the  borough  of  Cricklade  shall  indude  the  hundreds  and  divisions  of 
Highwerth,  Cricklade,  Staple,  Kingsbridge,  and  Malmsbury,  in  the  county  of  Wilt%  save 
ind  except,  such  parts  of  the.  said  hundred  of  Malmsbury,  as  shall  be  induded  in  the  bor- 
ough of  malmsbury :  and  that  the  borough  of  Aylesbury  shall  indude  the  three  hundreds  of 
A\1eabury,  in  the  county  of  Buckingham :  and  that  the  borough  of  East  Retford  shall  in- 
dude the  hundred  of  Basset  Law,  in  the  county  of  Nottingham,  and  all  places  locally  situate 
within  the  outside  boundary,  or  limit,  of  the  hundred  of  Basset  Law,  or  surrounded  by  such 
boundary,  and  by  any  part  of  the  counties  of  Lincoln  or  York. 

VI.  The  borough  of  Weymouth,  and  Mek»mbe- Regis,  shall  return  two  members,  and 
m  more,  to  serre  in  pariiament,  and  the  borough  of  Penryn  shall  indude  the  town  of  Fal- 
mouth, and  the  borough  of  Sandwich  shall  indude  the  parishes  of  Deal  and  Walmer. 

VII.  Every  dty  and  borough  in  England  which  now  returns  a  member,  or  memben  to 
ttrre  in  pariiament,  and  erery  place  sharing  in  the  election  therewith,  (except  the  serenl 
boroughs  enumerated  in  schnlule  A,  and  except  the  several  boroughs  of  New  Shoreham, 
Cricklade,  Aylesbury,  and  East  Retford)  shall,  and  each  of  the  said  boroughs  of  Penryn  and 
Sandwich  also  shall,  indude  the  place  or  places  respectivdy,  which  shall  be  comprehended 
nithln  the  boundaries  of  any  such  dty,  borough,  or  place,  as  such  boundaries  shall  be  settled 
and  described. 

VIII.  Each  of  the  places  named  in  the  first  column  of  schedule  £,  shall  have  a  sharo  in 
the  election  of  a  member  to  senre  in  all  Aitun  parliaments  for  the  shire,  town,  or  borough, 
wbich  is  mentioned  in  conjunction  therewith,  and  named  in  the  second  column  of  the  said 
KhedttleE. 

IX.  Each  of  the  places  named  in  the  first  column  of  the  said  schedule  E,  and  each  of  the 
dure  towna^  or  boroughs  named  in  the  second  column,  and  the  borough  of  Brecon  shall  in- 
dode  the  place  or  places  respectively,  which  shall  be  comprehended  within  the  boundaries^ 
of  etch  of  the  said  places,  shire  towns,  or  boroughs  respectively. 

X.  Eadi  of  the  towns  of  Swansea,  Loughor,  Neath,  Aberavon,  and  Ken-fig,  shall  indude 
the  place  or  phices  respectively,  which  shall  be  comprehended  within  the  boundaries  of  each 
of  the  odd  towns :  and  that  the  said  five  towns,  so  induded  as  aforesaid,  shall  be  one 
borough,  and  shall,  as  such  borough,  rotum  one  member  to  serve  in  pariiament ;  and  that 
the  Portreeve  of  Swansea  shall  be  the  ratuming  officer  for  the  said  borough ;  and  that  no 
peisoo  by  reason  of  any  right  accruing  in  any  of  the  said  five  towns,  shall  have  any  vote  in 
the  election  of  a  member  to  serve  in  any  future  poriiament  for  the  borough  of  Cardiff 

XI.  The  persons  respectively  described  in  schedules  C  and  D,  shall  be  the  returning  oifi- 
oersat  all  elections  of  a  member  or  members  to  serve  in  parliament  for  the  boroughs  in  con- 
junction  with  which  such  persons  are  respectively  mentioned  in  the  said  schedules  C  and  D : 
and,  that,  for  those  boroughs,  in  the  said  schedules,  for  which  no  persons  are  mentioned  in 
•■eh  schedules,  as  returning  officers,  the  sheriff  for  the  time  being  of  the  county.  In  which 
wch  boroughs  ate  respectively  situate,  shall  %¥ithin  t^vo  months  after  the  passing  of  this  act. 
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Bnd  in  every  succeeding  respective  year  !n  the  month  of  Maidi,  by  writing  under  his  hand 
to  be  delivered  to  the  derJc  of  the  peace,  of  the  county,  within  one  weeic,  and  to  be  by  suefa 
derk  of  the  peace,  Aled  and  preurved  with  the  records  of  his  oflioe^  nominate  and  appoiEt 
for  each  of  such  boroughs  a  fit  person,  being  resident  therein,  to  be,  and  such  penon  so 
nominated  and  appdnted,  shall  accordingly  be,  the  returning  officer  ibr  each  of  siKh  bor- 
oughs  respectivdy,  until  the  nomination  be  made  in  the  sncoeeding  Bllandi ;  and,  in  the 
event  of  the  death  of  any  such  person,  or  of  his  becoming  incapable  to  act  by  rasan  of  sicioieaB^ 
or  other  suffident  impediment,  the  sheriff  for  the  time  bdng  shall,  on  notice  thereof,  Ibrth- 
with  nominate  and  appoint  in  his  stead  a  fit  person,  being  so  resident  as  aforesaid,  to  be,  and 
such  person  so  nominated  and  appointed  shall  accordingly  be,  the  returning  ofltoer  for  such 
borough,  for  the  remainder  of  (he  then  current  year :  and  no  person,  having  been  so  nominated 
nd  appointed  as  returning  officer  for  any  borough,  shall,  after  the  expiration  of  his  office,  be 
compellable  at  any  time  thereafter,  to  serve  again  in  the  said  office  for  the  said  bon)u|h; 
provided  always,  that  no  person  being  in  holy  orders,  nor  any  churchwarden,  or  overseer  of 
the  poor,  within  any  such  borough,  shall  be  nominated  or  appointed  as  such  returning  officer 
for  die  same :  and  that  no  person,  nominated  or  appdnted  as  returning  ofiHoer  for  any  bo- 
rough, now  sending  or  hereafter  to  send  members  to  parliament,  shall  be  appointed  a  chiudi- 
warden  or  overseer  of  the  poor  therein,  during  the  time  for  which  he  shall  be  such  retonifng 
officer:  provided,  also,  that  no  person,  qualified  to  be  dected  to  serve  as  a  member  in  puiia- 
ment,  shall  be  compellable  to  serve  as  a  returning  officer  for  any  borough,  for  which  he  shaQ 
have  been  nominated  and  appointed  by  the  sheriff  as  aforesaid,  if  within  one  week  after  he 
shall  have  received  notice  of  his  nomination  and  appointment  as  returning  officer,  he  ahall 
make  oath  of  such  qualification  before  any  justice  cf  the  peace,  and  shall  forthwith  notify  the 
same  to  the  sheriff:  provided,  also,  that  in  case  his  majesty  diall  be  pleased  to  grant  his 
royal  charier  of  incorporation  to  any  of  the  boroughs,  named  in  the  said  sdiedules,  C  and  D, 
which  are  not  now  incorporated,  and  shall,  by  such  charter,  give  power  to  dect  a  ms)t>r  or 
other  chief  munidpal  officer,  for  any  such  borough,  then,  and  in  every  such  case,  such  mayor, 
&&,  for  the  time  being,  shall  be  the  only  returning  officer  for  such  borough,  and  the  pro- 
visions herein  before  contained,  with  regard  to  the  nomination  and  appointment  of  a  return- 
ing officer  for  such  borough,  shall  thenceforth  cease  and  determine. 

XI T.  In  all  future  parliaments,  there  shall  be  six  km'ghts  of  the  shire  instead  of  four,  to 
serve  for  the  county  of  York,  that  is  to  say,  two  knights  for  each  of  the  three  ridings  of  the  said 
county,  to  be  elected  in  the  same  manner,  and  by  the  same  daases  and  description  of  voten;, 
and  in  respect  of  the  same  several  rights  of  voting,  as  if  each  of  the  three  ridings  were  a 
separate  county ;  and  that  the  courts  for  the  dection  of  knights  of  the  shire,  for  the  North 
Riding  of  the  said  county,  shall  be  holden  at  the  dty  of  York,  for  the  West  Riding  of  the 
said  county,  shall  be  hdden  at  Wakefield,  and  for  the  East  Riding,  at  Beveriy. 

XIII.  In  all  future  pariiaments,  there  shall  be  four  knights  of  the  shire  instead  of  two,  to 
serve  for  the  county  of  Lincoln ;  two  for  the  parts  of  Lindesey,  in  the  said  county,  and  tm 
for  the  parts  of  Kesteven  and  Holland,  in  the  same  county :  and  that  such  four  knights  shall 
be  chosen  in  the  same  manner,  and  by  the  same  classes  and  descriptions  of  voters,  and  in 
respect  of  the  same  several  rights  of  voting,  as  if  the  said  parts  of  Lindesey,  and  of  Kesteven, 
and  Holland,  were  separate  counties :  and  that  the  court  for  the  dection  of  the  knighti 
of  the  shire,  for  the  parts  of  Lindesey,  shall  be  holden  in  the  dty  of  Lincoln,  and  for  the 
parts  of  Kesteven  and  Holhind,  at  Sleaford. 

XI  v.  Each  of  the  counties  enumerated  in  schedule  F,  shall  be  divided  into  two  divisions 
which  divisions  shall  be  setUed  and  described  by  an  act  passed  for  that  purpose,  in  this  preseni 
parUament,  which  act,  when  passed,  shall  be  deemed  and  taken  to  be  part  of  this  act;  and 
that,  in  all  future  parliaments,  there  shall  be  four  knights  of  the  shire  instead  of  l%fo,  to  serve 
for  each  of  the  said  counties,  that  is  to  say,  two  knights  of  the  shire  for  each  division  of  the 
said  counties :  and  (hat  such  knights  shall  be  chosen  in  the  same  manner,  and  by  the  came 
daases  and  descriptions  of  voters,  and  in  respect  of  the  same  several  rights  of.  voting,  as  if  each 
of  the  said  divisions  were  a  separate  county :  and  that  the  courts  for  the  elections  of  the 
knights  of  the  shires,  for  each  division  of  the  said  counties,  shall  be  holden  at  the  place  to  be 
named  for  that  purpose,  in  the  act  so  to  be  passed  as  aforesaid,  for  settling  and  describing  the 
divisions  of  the  said  counties!. 
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XV.  In  an  future  parliamenis  there  aiiall  be  three  knlghli  of  the  shire  instead  of  t^,  to 
SNTO  far  each  of  the  oonntieB  enumeiated  in  nhedule  F  8,  and  two  knights  of  the  shire  in- 
stead of  otkOf  to  senre  for  each  of  the  counties  of  Carmarthen,  Denbigh,  and  Glamoi^^an. 

XVI.  The  isle  of  Wight  in  the  county  of  Southampton  shall  be  a  county  of  itself,  separate 
and  apart  fixim  the  county  of  Southampton,  and  shall  return  one  knight  of  the  shire,  to  senre 
in  erery  fiitnra  parliamenC :  and  that  such  knight  shall  be  chosen  by  the  same  dasses  and 
descriptions  of  voten,  and  in  respect  of  the  same  several  rights  of  voting  as  the  same  dasses 
and  dMcilplions  of  voten^  and  in  respect  of  the  mme  serend  rights  of  voting,  as  any  knight 
of  the  aUre  that  dudl  be  chosen  in  any  county  of  England :  and  that  aU  elections  for  the  said 
ceanty  of  tha  isle  of  Wight,  shall  beholden  at  the  town  of  Newport,  in  the  isle  of  Wight,  and 
thb  sheriffof  the  ide  of  Wight  or  his  deputy  shall  be  the  returning  officer  at  such  elections. 

XVI  I.  For  the  purpose  of  electing  a  knight  or  knights  of  the  shire,  to  serve  in  any  future 
fvliaaient,  the  east  riding  of  the  county  of  York,  the  north  riding  of  tho  county  of  York, 
the  parts  of  Undesey,  in  the  county  of  Lincoln,  and  the  several  counties  at  large,  enumerated 
in  the  aeoond  column  of  schedule  G,  shall  respectively  indude  the  several  dties  and  towns 
ud  oountiea  of  the  same^  which  are  respectively  mentioned  in  conjunction  with  such  ridings^ 
parts,  and  counties  at  large,  and  named  in  the  first  column  of  the  said  schedule  G. 

XVIII.  No  person  shall  be  entitled  to  vote  in  the  election  of  a  knight  or  knights  of  the 
siiire,  ta  serve  in  any  future  parliament,  or  in  the  election  of  a  member  or  members,  to  serve 
IB  any  future  parliament  for  any  dty  or  town,  being  a  county  of  itself,  in  respect  of  any 
freehold  lands  or  tenements  whereof  sndi  person  may  be  seised  for  his  own  life  or  the  life  of 
anther,  or  for  any  lives  whatsoever,  except  such  penons  shall  be  in  the  actual  and  bona  Jide 
nnpation  of  such  lands  or  tenements,  or  except  the  same  shall  have  come  to  such  person  by 
■Ullage,  marriage  settlement,  devise,  or  promotion  to  any  benefice  or  to  any  office,  or 
oeept  the  same  shall  be  of  the  dear  yearly  value  of  not  less  than  tan  pounds  above  all  rents 
aid  charges  payable  out  of,  or  in  respect  of  the  same ;  any  statute  or  uasge  to  the  contrary 
notwithstanding :  provided  always  that  nothing  in  this  act  contained  shall  prevent  any  person 
soaed  for  his  own  lifob  or  for  the  life  of  another,  or  for  any  lives  whatsoever,  of  any  fyeehold 
hnd  or  tenements  in  respect  of  which  he  now  has,  or  but  for  the  passing  of  this  act  he  might 
aeqnirei,  the  right  of  voting  in  such  respective  elections,  fiom  retaining  or  acquiring,  so  long 
■  he  shall  be  so  seised  of  the  mme  lands  or  tenements^  such  right  of  voting  in  respect 
tkereof,  if  duly  registered  according  to  the  provistons  hereinafter  contained. 

XIX.  Every  male  person  of  full  age,  and  not  sul>ject  to  any  legal  incapadty,  who  shall  be 
iuaed  at  law,  or  in  equity  of  any  lands  or  tenements  of  copyhdd,  or  any  other  tenure  except 
freefaokl,  for  his  own  life,  or  for  the  life  of  another,  or  for  any  lives  whatsoever,  or  for  any 
laiger  estate,  of  the  dear  yearly  value  of  not  less  than  ten  pounds,  over  and  above  all  rents 
aad  cfaai^ges  payable  out  of  or  in  respect  of  the  same,  shall  be  entitled  to  vote  in  the  decdon 
cf  a  kidght  or  knights  of  the  shire,  to  serve  in  any  future  parliament,  for  the  county  or  for 
the  riding  parts  or  divisions  of  the  county  in  which  such  Umds  or  tenements  shall  be  respec- 
tinlyBituale. 

XX.  Every  male  person  of  full  age,  and  not  sutfject  to  any  legal  ineapadty,  who  shall  be 
entitled,  dther  as  leUMO  or  assignee  to  any  kmds  or  tenements,  whether  of  fireehdd  or  any  other 
tenure  whatever,  for  the  unexpired  reaidiie,  whatever  it  may  be,  of  any  term  originally 
created,  for  a  period  of  not  less  than  sixty  years  (whether  determinable  for  a  life  or  liree^ 
m  not)  of  the  dear  yearly  value,  of  not  lea  than  ten  pounds,  over  and  above  all  rents  and 
cfcargH^  payable  out  of,  or  in  respect  of  the  same,  or  for  the  unexpired  residue,  whatever  it 
nay  be,  of  any  term  origiiudly  created,  for  a  period  of  not  less  than  twenty  yean  (whether 
determinable  on  a  life  or  lives^  or  not)  of  the  dear  yearly  value  of  not  leai  than  fifty  pounds, 
ever  and  above  all  rents  and  charges,  payable  out  of,  or  hi  respect  of  the  same,  or  who  shall 
ompf,  as  tenant,  any  knds  or  tenements  for  which  he  shall  be,  bona  Jide,  liable  to 
a  }eaily  rent  of  not  less  than  fifty  pounds,  shall  be  entitled  to  vote  in  the  dection  of  a  knight 
or  knights  of  the  shire,  to  vote  in  any  future  parliament  for  the  county,  or  for  the  ridiii|;, 
parts,  or  diviskm,  in  which  such  lands  or  tenements  shall  be  respectivd3L  situate ;  provided, 

[  *^l%  that  no  person,  being  only  a  sub-lessee,  or  the  assignee  of  any  underlease,  shall  have  a 
i%ht  to  vote  in  such  dection,  in  respect  of  any  such  term  of  sixty  yean  or  twenty  yean^  as 
afinreAid,  unlsB  he  diall  be  in  the  actual  occupation  of  the  premises. 
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XXI.  No  public  or  parliamentary  tax,  nor  any  church  nle,  connty  rate,  or  parockkbl  rate, 
thai!  be  deemed  to  be  any  cbarf  e  payable  out  of,  or  in  respect  of,  any  lands  or  tenemeotg 
within  the  meaning  of  this  act 

XXII .  In  order  to  entitle  any  person  to  vote  in  the  election  of  a  kniglit  of  the  shire  or  other 
member,  to  serve  in  any  future  parliament,  in  respedt  of  any  mesBuagee,  lands,  or  imemeiits, 
whether  freehold  or  otherwise,  it  shall  not  be  neceesary  that  the  same  shall  be  asMSBed  to  th« 
land  tax :  any  statute  to  the  contrary  notwithstanding. 

XXI II.  No  person  shall  be  allowed  to  have  any  vote  in  the  election  of  a  knight  or  knigbis 
of  the  shire,  for,  or  by  reason  of  any  trust,  estate,  or  mortgage,  unless  such  trustee  or  moil- 
gagee  be  in  actual  possesion  or  receipt  of  the  rents  or  profits  of  the  same  estate,  but  that  tbe 
mortgttgor  or  cestuique  trust  in  possession,  shall  and  may  vote  for  the  same  estate  notwitii. 
standing  such  mortgage  or  trust 

XXIV.  Notwithstanding  anything  hereinbefbre  contained,  no  person  shall  beendUed 
to  vote  in  the  election  of  knights  of  the  shire,  to  serve  in  any  future  parliament,  in  respect  of 
his  estate  or  interest  as  a  freeholder  in  any  house,  warehouse,  counting-house,  shop,  or  oUitr 
building  occupied  by  himself,  or  in  any  land  occupied  by  himself  tc^ether  with  any  house, 
warehouse,  counting-house,  shop,  or  other  building,  such  house,  warehouse,  counthag-houR, 
shop,  or  other  building,  being  separately  or  jointly  with  the  land  so  occupied  therewith,  of 
such  value  as  would,  according  to  the  provisions  hereinafter  contained,  confer  en  him  tlie 
right  of  voting  for  any  dty  or  borough,  whether  he  shall  or  shall  not  have  actually  acquired 
the  right  to  vote  for  such  dty  or  borough,  in  respect  thereof. 

XXV.  Notwithstanding  any  thing  hereinbefore  contained,  no  person  shall  be  eotiiled  to 
vote  in  the  election  of  a  knight  or  knights  of  the  shire,  to  serve  in  any  future  pariiament,  in 
respect  of  his  estate  or  interest,  as  a  copyholder  or  customary  tenant,  or  tenant  in  aiutia 
demesne,  holding  by  copy  of  court  rdl,  or  as  such  lessee  or  assignee,  or  as  such  tenant  and 
occupier  as  aforesaid  in  any  house,  warehouse,  counting-house,  shop,  or  other  building  or  in 
any  lanc^  occupied  together  with  a  house,  &&,  either  separately  or  Jointly  with  the  land  » 
occupied  therewith,  of  such  value  as^ould,  according  to  the  provisions  hereinafter  contained* 
confer  on  him  or  any  other  person  the  right  of  voting  for  any  dty  or  borough,  whether  he 
or  any  other  person  shall  or  shall  not  have  actually  acquired  the  right  to  vote  for  such  dty  or 
borough  in  respect  thereof. 

XXVI.  Notwithstanding  any  thing  hereinbefore  contained,  no  penon  shall  be  entitled  to  , 
vote  in  the  election  of  a  knight  or  knights  of  the  shire,  in  any  future  parliament,  unless  he 
shall  have  been  duly  registered  according  to  the  provisions  hereinafter  oontained .-  and  that 
no  person  shall  be  register^,  in  any  year,  in  respect  of  his  estate  or  interest  in  any  lands  or 
tenements,  as  freeholder,  copyholder,  customary  tenant,  or  tenant  in  andent  demesne,  aides  | 
he  shall  have  been  in  the  actual  possession  thereof,  or  in  the  reodpt  of  the  rents  and  profits 
thereof,  for  his  own  use,  for  six  ailendar  months  at  least,  next  previous  to  the  last  day  of 
July  in  such  year,  which  said  period  of  six  calendar  months  shall  be  suffident,  any  statute  to 
the  contrary  notwithstanding :  and  that  no  person  shall  be  so  registered  in  any  year,  in 
respect  of  any  lands  or  tenements  hdd  by  him,  as  such  lessee  or  aarignee,  or  as  such  oocupier  | 
or  tenant  as  aforesaid,  unless  he  shall  have  been  in  the  actual  possession  thereof,  or  in  the 
recdpt  of  the  rents  and  profits  thereof  for  his  own  use,  as  the  case  may  require,  for  twelre 
calendar  months  next  previous  to  the  last  day  of  July  in  such  year:  provided,  alw8}f,  that 
when  any  lands  or  tenements,  which  would  otherwise  entitle  the  owner,  hdder,  or  oocupier 
thereof  to  vote  in  any  such  election,  shall  come  to  any  person,  at  any  time,  within  such 
respective  periods  of  six  or  twelve  calendar  months^  by  descent,  succession,  marriage,  mar- 
riage settlement,  devise  or  promotion  to  any  benefice  in  a  church,  or  by  promotion  to  an} 
office,  such  person  shall  be  entitled,  in  respect  thereof,  to  have  his  name  inserted  as  a  voter 
in  the  election  of  a  knight  or  knights  of  the  shire,  in  the  lists  then  next  to  be  made,  by  Tirtue 
of  this  act  hereinafter  mentioned,  and  upon  his  being  duly  registered  according  to  the  pro- 
visions heroinafter  contained,  to  vote  in  such  election. 

XXVII.  In  every  dty  or  borough  which  shall  return  a  member  or  members,  to  senre  in 
any  future  parliament,  any  male  person  of  fuU  age,  and  not  sulg'ect  to  any  legal  incapadty, 
who  shall  occupy,  within  such  dty  or  borough,  cr  within  any  place  sharing  in  the  electicv 
for  such  dty  or  borough,  as  owner  or  tenant,  any  house,  warehouse,  counting-house,  shop, 
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or  oiber  buiJdiiig,  being  either  separately  or  jointly  with  any  Umd,  within  mch  dty,  borough, 
a-  piaoe  ooeapied  therewith,  by  him  as  owner,  or  occupied  therewith  by  him  as  tenant,  under 
the  ame  hndloid,  of  the  dear  yearly  value  of  not  lesB  than  ten  pounds,  shall,  if  duly  regis.- 
terad  aa»rding  to  the  provisions  hereinafter  oontained,  be  entitled  to  vote  in  the  election  of 
a  member  or  memben,  tosenre  in  any  future  parliament  for  such  dty  or  borough :  provided, 
al«a)^  that  no  such  person  shall  be  so  registered,  in  any  year,  unless  he  sbaU  have  oc- 
cupied such  premisea  as  aforesaid  for  twelve  calendar  months,  next  previous  to  the  last  day 
ef  July  in  such  year,  nor  unless  such  person,  where  such  premises  are  situate  in  any  parish 
•r  township  in  which  there  shall  be  a  rate  for  the  relief  of  the  poor,  shall  have  been  rated  in 
nspeft  of  socfa  premises  to  all  rates  for  the  relief  of  the  poor  in  such  parish  or  township, 
cade  daring  the  time  of  such  his  occupation  so  required  as  aforesaid,  nor  unless  such  person 
ihall  have  paid,  on  or  before  the  twentieth  day  of  July  in  such  year,  all  the  poon^  rates  and 
a^aed  taxes  which  shall  have  become  payable  from  him,  in  respect  of  such  premises  pre- 
vkwdy  to  the  sixth  day  of  April  then  next  preceding :  provided,  also,  that  no  such  person  shall 
be  so  registered  in  any  year  unless  he  shall  have  resided  for  six  calendar  months  next  previcus 
to  the  last  day  of  July  in  such  year,  within  the  dty  or  bojough,  or  within  the  place  sharing  in 
tlic  dectioo  ior  the  dty  or  borough,  in  respect  of  which  dty,  borough,  or  pkM»  respectively, 
W  shall  be  entitled  to  vote,  or  within  seven  statute  miles  thereof,  or  of  any  part  thereof. 

XXVIII.  The  premises^  in  respect  of  the  occupation  of  which  any  person  shall  be 
otitled  to  be  registered  in  any  year,  and  to  vote  in  the  election  for  any  city  or  borough  as 
afcioaid,  shall  not  be  required  to  be  the  same  premises,  but  may  be  different  premises, 
oecapied  in  immediate  suooesrion  by  such  person  during  the  twelve  calendar  months  next 
pmious  to  the  tact  day  of  July  in  such  year,  such  person  having  paid,  on  or  before  the  20th 
day  of  July  In  such  year,  all  the  poors'  rates  and  assessed  taxes  which  shall,  previously  to  the 
axih  day  of  April  then  next  preceding,  have  become  payable  from  him,  in  respect  of  all 
such  premises  so  occupied  by  him  in  succession. 

XXIX.  Inhere  any  premises  as  aforesaid,  in  any  such  dty  or  borough,  or  in  any  place 
d:^iig  m  the  election  therewith,  shall  be  jointly  occupied  by  more  persons  than  one,  as 
«miera  or  tenants,  each  of  such  joint  occupiers  shallj  subject  to  the  conditions  hereinbefore 
eontained  as  to  persons  occupying  premises  in  any  such  dty,  borough,  or  place,  be  entitled 
to  TDte  in  the  election  for  such  dty  or  borough,  in  respect  of  the  premises  so  jdntly  occupied, 
In  case  the  dear  yearly  value  of  such  premises  shall  be  of  an  amount  which,  when  divided 
Lf  the  number  of  such  occupiers,  shall  give  a  sum  of  not  lea  than  ten  pounds  for  esch  and 
twerj  such  occupier,  but  not  otherwise. 

XXX.  In  everjr  dty  or  borough  which  shall  retum  a  member  or  members,  to  serve  in 
£sf  fature  parliament,  and  in  every  place  sharing  in  the  election  for  such  city  or  borough,  it 
stiall  be  lawfiil  for  any  person  occupying  any  house,  warehouse,  counting-house,  house,  shop, 
^  odier  building,  either  separately  or  jointly  with  any  land  occupied  therewith,  by  him  as 
owner  or  as  tenant,  under  the  same  landlord,  in  any  parish  or  township  in  which  there  shall 
he  a  late  for  the  relief  of  the  poor,  to  daim  to  be  rated  to  the  relief  of  the  poor  in  respect  of 
■H^  premises,  whether  the  landlord  shall  or  shall  not  be  liable  to  be  rated  to  the  relief  of  the 
poor  in  respect  thereof;  and  upon  such  occupier  so  daiming,  and  actually  paying  or  tender- 
ing  the  full  amount  of  the  rate  or  rates,  if  any,  then  due  In  respect  of  such  premises,  the 
oveneers  of  the  parish  or  township  in  whidi  such  premises  are  situate,  are  hereby  required 
to  pat  the  name  of  such  occupier  upon  the  rate  for  the  time  being :  and  in  case  such  over- 
leen  ihsQ  neglect  or  reftise  so  to  do,  such  occupier  shall,  nevertheless,  for  the  purposes  of 
this  act,  be  deemed  to  have  been  rated  to  the  relief  of  the  poor  in  respect  of  such  premises, 
fron  the  period  at  which  the  rate  shall  have  been  made,  in  respect  of  which  he  shall  have  so 
ciainied  to  be  rated  as  aforesaid :  provided  always,  that  when,  by  virtue  of  any  act  of  parlia- 
ment, the  landlord  shall  be  liable  to  the  payment  of  the  rate  for  the  relief  of  the  poor,  in 
n^tfi  of  any  premises  occupied  by  his  tenant,  nothing  herein  oontained  shall  be  deemed 
to  vary  or  discbarge  the  liability  of  such  landlord :  but  that  in  case  the  tenant  who  shall  have 
been  nted  for  such  premises,  in  consequence  of  any  such  daim  as  aforesaid,  shall  make 
d«lhult  in  the  payment  of  the  poors'  rate,  due  in  respect  thereof,  such  landlord  shall  be,  and 
remain,  liafale  for  the  payment  thereof,  in  the  same  manner  as  if  he  alone  had  been  rated  in 
respect  of  the  premises  so  occupied  by  his  tenant. 

2  U 
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XXXI.  In  any  city  or  town  being  a  county  of  itself^  in  the  eleetion  lor  which  frwhoUcn 
or  burgage  tenants,  either  with  or  without  any  niperadded  qualification,  now  haret  i1|[btto 
rote,  every  such  freeholder  or  buigage  tenant  shall  be  entitled  to  vote  in  the  dectixm  of  i 
member  or  members  to  senre  in  all  future  parliaments  for  such  city  or  town,  provided  he 
shall  be  duly  registered  according  to  the  provisions  hereinafter  contained ;  bat  no  soc^ 
person  shall  be  so  registered  in  any  year,  in  respect  of  any  freehold  or  buigage  tenenent, 
unless  he  shall  hare  been  in  the  actual  possession  thereof,  or  in  the  receipt  of  the  rents  aid 
profitB  thereof  for  his  own  use  for  twelve  calendar  months  next  previous  to  the  lart  dayof 
July  in  such  year,  (except  when  the  same  shall  have  come  to  him  at  any  time  vitiun 
6uch  twelve  months,  by  descent,  succession,  marriage,  marriage  settlement,  devise,  or  pro. 
'  motion  to  any  beneAce  in  a  church,  or  to  any  office,)  nor  unlesa  he  shall  have  resided  for 
six  calendar  months  next  previous  to  the  last  day  of  July  in  such  year,  within  such  dty  v 
town,  or  within  seven  statute  miles  thereof,  or  of  any  part  thereof:  provided  aluajs,  that 
nothing  in  this  enactment  shall  be  deemed  to  vary  or  abridge  the  provisions  heretnlMJore 
made,  relative  to  the  right  of  voting  for  any  dty  or  town  being  a  county  of  itself,  in  nspeet 
of  any  freehold  for  life  or  lives :  provided  also,  that  every  freehold  or  buigage  tenemot 
which  may  bo  situate  without  the  present  limits  of  any  such  city  or  town  being  a  eounty  rf 
itself,  but  within  the  limits  of  such  dty  or  town,  as  the  same  shall  be  settled  and  dexriiNd 
by  the  act  to  be  passed  for  that  purpose,  as  hereinbefore  mentioned,  shall  confer  tlie  right 
of  voting  in  the  election  of  a  member  or  members  to  serve  in  any  future  pariianeDt  for 
such  dty  or  town,  in  the  same  manner  as  if  such  freehold  or  bui^gage  tenement  were  sitaate 
within  the  present  limit  thereof! 

XXXI  I.  Every  person  who  would  have  been  entitled  to  vote  in  the  election  oft  memlvr 
or  members  to  serve  in  any  future  parliament,  for  any  dty  or  borough  not  induded  in 
schedule  A,  either  as  burgess  or  freeman,  or  in  the  dty  of  London  as  a  freeman  and  livien. 
roan,  if  this  act  had  not  been  passed,  shall  be  entitled  to  vote  in  such  election,  provide  such 
person  shall  be  duly  registered  according  to  the  provisions  hereinafter  contained;  but  i» 
sudi  person  shall  be  so  registered  in  any  year,  unless  he  shall,  on  the  last  day  of  July  in  such 
year,  be  qualified  in  such  manner  as  would  entitle  him  then  to  vote  if  such  day  were  the  daj 
of  election,  and  this  act  had  not  been  passed,  nor  unless  where  he  shall  be  a  bargess  or  fne(- 
man,  or  freeman  and  livery-man  of  any  city  or  borough,  he  shall  have  resided  for  six  calencbr 
months  next  previous  to  the  last  day  of  July  in  such  year,  within  such  city  or  borough,  er 
withm  seven  statute  miles  from  the  place  where  the  poll  for  such  dty  or  borough  shall  here^ 
tofore  have  been  taken,  nor  unless  where  he  shall  be  a  bufgeas  and  fireeman  of  any  pk» 
sharing  in  the  election  for  any  dty  or  borough,  he  shall  have  resided  for  six  calendar  roonthi 
next  previous  to  the  last  day  of  July  in  such  year,  within  such  respective  place  so  shBringas 
aforesaid,  or  within  seven  statute  miles  of  the  place  mentioned  in  conjunction  with  such  re- 
spective place  so  sharing  as  aforesaid,  and  named  in  the  second  cdumn  of  schedule  £2: 
provided  always,  that  no  person  who  shall  have  been  elected,  made,  or  admitted  a  burgi« 
or  freeman  since  the  first  day  of  March,  1881,  otherwise  than  in  respect  of  birth  or  seni- 
tude,  or  who  shall  hereafter  be  elected,  made,  or  admitted  a  buiigess  or  freeman  othenrise 
than  in  respect  of  birth  or  servitude,  shall  be  entitled  to  vote  as  such  in  any  such  election 
for  any  dty  or  borough  as  aforesaid,  or  to  be  so  registered  as  aforesaid :  provided  abo^  that 
no  person  shall  be  so  entitled  as  a  burgess  or  freeman,  in  respect  of  birth,  unless  ids  right  be 
originally  derived  from  or  through  some  penon  who  was  a  burgess  or  freeman,  or  entiUed 
to  be  admitted  a  burgess  or  fireeman  previously  to  the  first  day  of  March,  1831,  or  from  or 
through  some  person  who  since  that  time  shall  have  become,  or  sliall  hereafter  become,  a 
burgess  or  freeman  in  respect  of  servitude :  provided  also,  that  every  person  who  would  hare 
been  entitled,  if  this  act  had  not  been  passed,  to  vote  as  a  burgess  and  finaeman  of  Swsnseii 
Lougbor,  Neath,  Aberavon,  or  Ken-fig,  in  the  election  of  a  member  to  serve  in  any  future 
parliament  for  the  borough  of  Cardifi;  shall  cease  to  vote  in  such  election ;  and  shall,  instead 
thereof,  be  entitled  to  vote  as  such  buigess  or  freeman  in  the  election  of  a  member  to  sem 
in  all  future  parliaments  for  the  borough  composed  of  the  towns  of  Swansea,  Lougbor, 
Neath,  Aberavon,  and  Ken-fig,  subject  always  to  the  provisions  hereinbefbre  contained 
with  regard  to  a  bui^gess  or  freeman  of  any  place  sharing  in  the  election  for  any  dty  or 
borough. 
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XXXI I L  No  penon  shall  be  entitled  to  Tote  in  the  election  of  a  member  or  members  to 

KTTd  in  any  future  perliam^.for  any  dty  or  borough,  save  and  except  in  respect  of  some 

xiffat  oonl^ned  by  this  act,  or  as  a  bui^gess  or  freeman,  or  as  a  freeman  and  livery-man,  or 

a  the  one  of  a  dty  or  town  being  a  county  of  itself^  as  a  freeholder  or  burgage  tenant,  as 

iiecdnbefore  mentioned :  provided  always,  that  every  persoii  now  having  a  right  to  vote  in 

the  election  for  any  dly  or  borough,  (except  those  enumerated  in  schedule  A,)  in  virtue  ot 

nj  other  qualificatioo  tlian  as  a  burgess  or  freeman,  or  as  a  freeman  and  livery-man,  or,  in 

the  case  of  a  dty  or  town  bdng  a  county  of  itself,  as  a  freeholder  or  burgage  tenant,  as  be- 

bn  mentioned,  aball  retain  such  right  of  voting  so  long  as  he  shall  be  qualified  as  an  doctor, 

ttoording  to  the  usages  and  customs  of  such  dty  or  borough,  or  any  law  now  in  force;  and 

soeh  peisoD  shall  be  entitled  to  vote  in  the  election  of  a  member  or  members  to  serve  in  any 

mtare  pariiament  for  such  dty  or  borough,  if  duly  registered  aooordiiig  to  the  provisions 

kiunafter  oomtalned ;  but  that  no  such  person  shall  be  so  registered  in  any  year,  unless  he 

littU,  on  the  last  day  of  July  in  surh  year,  be  qualified  as  such  elector  in  such  manner  as 

eookl  entitle  him  then  to  vote  if  such  day  were  the  day  of  dertion,  and  this  act  had  not 

been  psswd,  nor  unless  such  person,  when  his  qualification  shall  be  in  any  dty  or  borough, 

ifaall  have  resided  for  six  calendar  months  next  previous  to  the  last  day  of  July  in  such 

wtf,  within  such  dty  or  borough,  or  within  seven  statute  miles  from  the  place  where  the 

{xdl  &r  such  dty  or  borough  shall  heretofore  have  been  taken,  nor  unless  such  person,  when 

his  qualification  shall  be  within  any  place  sharing  in  the  election  for  any  city  or  borough, 

itell  have  resided  for  six  calendar  months  next  previous  to  the  last  day  of  July  in  such 

pbce,  frithin  such  respective  place  so  sharing  as  aforesaid,  or  %nthin  seven  statute  miles  of 

the  place  mentioned  in  conjunction  with  such  respective  place  so  sharing  as  aforesaid,  and 

siffled  in  the  second  cdumn  of  schedule  E  2  ;  provided  nevertheless,  that  every  such  per- 

m  shall  for  ever  cease  to  enjoy  such  right  of  voting  for  any  such  dty  or  borough  as  afore- 

aid,  if  his  name  shall  have  been  omitted  Ibr  two  successive  years  from  the  register  of  such 

TUeis  br  such  city  or  borough  hereinafter  directed  to  be  made,  unless  he  shall  have  been 

6)  oniiUed  in  consequence  of  his  having  recdved  parochial  relief  within  twelve  calendar 

moDths  next  previous  to  the  last  day  of  July  in  sny  year,  or  in  consequence  of  his  absence 

en  the  naval  or  military  service  of  his  majesty. 

XXXI V.  Every  person  now  having  a  right  to  vote  for  the  borough  of  New  Shortsham, 
orof  Criddade,  Aylesbury,  or  East  Retford,  respect!  vdy,  in  respect  of  any  freehold,  where- 
ffitver  the  same  may  be  situate,  shall  retain  such  right  of  voting,  subject  always  to  the  same 
^roriaiaiiB  as  are  hereinbefore  mentioned  with  regard  to  persons  whose  right  of  voting  for 
aaj  boroogh  is  saved  and  reserved  by  this  act ;  save  and  except  that  such  persons  now  having 
^  right  to  vote  for  the  borough  of  New  Shoreham,  Cricklade,  Aylesbury,  or  East  Retford, 
nspectiTely,  shall  not  be  registered  in  any  year,  unless  they  shall  have  reside*^  for  six  calen- 
dar  months  next  previous  to  the  last  day  of  July  in  such  year,  within  either  of  these  above 
Beationed  boroughs  respectivdy,  as  defined  by  this  act,  or  within  seven  statute  miles  of 
ndi  respective  borough,  or  of  any  part  thereof;  and  that  for  the  purpose  of  the  registn* 
tion  hereinafter  required,  of  all  persons  now  having  a  right  to  vote  for  the  borough  of 
New  Shoreham,  in  respect  of  any  freehold  that  may  be  situate  in  the  borough  of  Horsham, 
or  fi)r  the  borough  of  Cricklade,  in  respect  of  any  freehdd  which  may  be  situate  in  tiie 
horough  of  Malmsbury,  as  such  boroughs  of  Horsham  or  Malmabury  may  respectively  be 
defined  by  the  act  to  be  passed  for  that  purpose,  shall  be  inserted  in  the  list  of  voters  herdn- 
after  directed  to  be  made  by  the  overseers  of  that  parish  or  township  within  the  borough  of 
New  Shoreham,  or  the  borough  of  Cricklade,  respectivdy,  as  defined  by  this  act,  which  shall 
he  next  adjoining  to  the  parish  or  township  in  which  such  freehold  shall  respectivdy  be 
«tute;  and  if  the  parish  or  township  in  which  any  such  freehdd  shall  be  ntuate,  shall  ad- 
join two  or  more  parishes  or  townships  within  either  of  the  said  boroughs  of  New  Shoreham  or 
Cnddade,  the  persons  so  having  a  right  to  vote  in  respect  of  such  freehdd,  shall  be  inserted 
io  the  list  of  voten  to  be  made  by  the  overseers  of  the  least  populous  of  such  adjoming 
parishes  or  townships,  according  to  the  last  census  for  the  time  bdng. 
I        XXXV.  Provided  nevertheless,  that  notwithstanding  any  thing  hereinbefore  contained, 
M  penoQ  ihall  be  entitled  to  vote  in  the  election  of  a  member  or  members  to  serve  in  any 
^      future  parliaments  for  any  dty  or  borough,  (other  than  a  dty  or  town  being  a  county  o|^ 
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itself  in  the  election  for  which  A^eehdden  or  burgage  tenants  hare  a  rigtit  to  vote  as  before 
mentioned)  in  rebpect  of  any  estate  or  interest  in  any  burgagie  tenement  or  freehold  wiiicfa 
shall  have  been  acquired  by  such  person  since  the  fint  day  of  March,  18S1,  unlev  the  ame 
shall  have  rome  or  been  acquired  by  such  penon  since  that  day,  and  previous  to  the  peasiog 
of  this  act,  by  descent,  succession,  marriage,  marriage  settlement,  devise,  or  promotion  to  auy 
benefice  in  a  church,  or  by  promotion  to  any  office. 

XXXVI.  No  person  shall  be  entitled  to  be  registered,  in  any  year,  as  a  voter  in  the 
election  of  a  member  or  memoers,  to  serve  in  any  fhture  partiament  for  any  dty  or  borough, 
who  shall,  within  twelve  calendar  months  next  previous  to  the  last  day  of  July  in  such  year, 
have  received  parochial  reliefer  other  alms.  wliJch,  by  the  law  of  parllameni,  now  disqualify 
fit>m  voting  in  the  election  of  members  to  serve  in  parliament. 

XXXVI  I.  And  whereas  it  is  expedient  to  form  a  register  of  all  penons  entitled  to  vote 
in  the  election  of  a  knight  or  knights  of  tho  shire,  to  serve  in  any  future  parliament,  and 
that,  for  the  purpose  of  forming  such  register,  the  overseers  of  every  parish  and  famoBhip 
should  annually  nuike  out  lists  in  the  manner  hereinbefore  mentioned ;  be  it  therefore  enacted, 
that  the  overseers  of  the  poor  of  every  pariah  and  township  shall,  on  the  twentieth  day  of  June 
in  the  present  and  in  every  succeeding  year,  cause  to  be  fixed  on  or  near  the  doors  of  alltbe 
churches  and  chapels  within  such  parish  or  township,  or  if  there  be  no  churt^h  or  cfaapd  there- 
in, then  to  be  fixed  in  some  public  and  conspicuous  station,  within  the  same  rtspectivdy,  & 
notice  according  to  the  form  numbered  I.,  in  schedule  H,  requiring  all  persons  who  mar  W 
entitled  to  vote  in  the  election  of  a  knight  or  knights  of  the  shire,  to  atrve  in  uny  future 
parliament,  in  respect  of  any  property  situate  wholly  or  in  part  in  such  parish  or  township, 
to  deliverer  transmit  to  the  said  overseers,  on  or  before  the  twenty-ninth  July,  in  thepr»iit 
and  every  succeeding  year,  a  notice  of  their  claim  as  such  voters,  according  to  the  form  num- 
bered II.  schedule  H,  or  to  the  like  effect:  provided  always,  that  after  the  fonnatkm  of  the 
register  to  be  made  in  each  year,  as  hereinafter  mentioned,  no  person,  whose  name  shall  be 
upon  such  register  for  the  time  being,  shall  be  required  thereafter  to  make  any  such  daiio 
as  aforesaid,  so  long  as  he  shall  retain  the  same  qualification,  and  continue  in  the  tame  pke 
of  abode  described  in  such  register. 

XXXVIII.  The  overseers  of  the  poor  of  every  parish  and  totmship  shall,  on  or  before 
the  last  day  of  July  ui  the  present  year,  make  out,  or  otuse  to  be  made  out,  acoordin^  to  the 
form  numbered  1 1 1,  in  schedule  H,  an  alphabetical  fist  of  all  persons  who  shall  daim  as  afore- 
said, to  be  inserted  in  such  list  as  voters  in  the  election  of  a  knight  or  knights  of  the  shin:,  u 
serve  for  the  county,  riding,  parts,  or  division  of  the  county  wherein  such  parish  or  town- 
ship lies,  in  respect  of  any  lands  or  tenements  situate  wholly  or  in  port  within  such  parish  cr 
township  :  and  that  the  said  overseers  shall,  on  or  before  the  last  day  of  July  in  every  suc- 
ceeding year,*  make  our,  or  cause  to  be  made  out,  alike  list,  containing  the  names  of  all 
persons  who  shall  be  upon  the  register  for  the  time  being  as  such  voters,  and  also  the  namis 
of  all  persons  who  shall  claim,  as  aforesaid,  to  be  inserted  in  such  last  mentioned  listsas  volen: 
and  in  every  list  so  to  be  made  by  the  overseers,  the  christian  name  and  surname  of  even 
person  shall  be  written  at  full  length,  to:; ether  with  the  place  of  his  abode,  the  nature  of  hL> 
qualification,  and  the  local  or  other  description  of  such  lands  or  tenements,  as  the  same  an 
respectively  set  forth  in  his  daim  to  vote,  and  the  name  of  the  occupying  tenant,  if  stated  in 
such  ckiim :  and  the  said  overseers,  if  they  shall  have  reasonable  cause  to  believe  that  anv 
person  so  claiming,  or  whose  names  shall  appear  in  the  register  for  the  time  being,  'n  vO. 
entitled  to  vote  in  the  election  of  a  knight  or  knights  of  the  shire,  for  the  count},  ridins, 
parts,  or  division  of  a  county,  in  which  their  parish  or  township  is  situate,  shall  have 
power  to  add  the  words,  ** objected  to,"  opposite  the  name  of  every  such  person,  on  th« 
margin  of  such  list ;  and  the  said  overseers  shall  sign  such  list,  and  shall  cause  asulErin  t 
number  of  copies  of  such  list  to  be  written  or  printed,  and  to  be  fixed  on  or  m  ar  the  doon>  ui 
all  the  churches  and  chapels  within  their  parish  or  township,  or  if  there  be  no  church  or 
chapel,  then  to  be  fixed  upon  some  pulilic  and  conspicuous  situation,  within  ihe  smx' 
respectively,  on  the  two  Sundays  next  atW  such  list  shall  have  been  made :  and  tlie  siid 
overseers  shall  likewise  keep  a  true  copy  of  such  list,  to  be  perused  by  any  person  without 
payment  of  any  fee,  at  all  reasonable  houts  during  the  two  first  weeks  after  such  listshsJl  bare 
been  made:  provided,  always,  tlmt  any  prednct  or  place,  whether  extra  parochial,  oroihir- 
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fsjse,  which  shaJl  have  no  oTtrseere  of  the  poor,  shall,  for  the  purpose  oi  making  out  MAch  list, 
be  deemed  to  be  within  the  parish  or  township  adjoining  thereto,  such  parish  or  township 
heing  atoate  within  the  same  county,  riding,  parts,  or  division  of  a  county,  as  such  precinct  or 
place :  and  if  such  precinct  or  place  shall  adjoin  two  or  more  parishes  or  townships,  so  situate 
IS  aforesaid,  it  shall  be  deemed  to  be  within  the  least  populous  of  these  parishes  or  townahipi^ 
Bocordlng  to  the  last  census  for  the  time  being :  and  the  overseers  of  the  poor  of  any  such 
parish  or  township  shall  insert,  in  the  list  for  their  respective  parish  or  township,  the  names 
of  all  pemus  who  shall  daim  as  aforesaid,  to  be  inserted  therein  as  voters  in  the  election  of 
a  iaigbt  or  knights  of  the  shire,  to  serve  for  the  county,  riding,  part,  or  division  of  a  county 
in  which  such  prtdnct  or  place  as  aforesaid  lies,  in  respect  of  any  hinds  or  tenements  situate 
wholly  or  in  part  within  such  precinct  or  place. 

XXXIX.  Erery  person  who  shall  be  upon  the  register,  for  the  time  beiB^,  of  voters  for 
any  county,  rising,  parts,  or  division  of  a  county,  or  who  shall  hare  claimed  to  be  inserted  in 
an)  list  for  the  then  current  year  of  voten,  for  any  county,  riding,  or  parts^  or  division  of  a 
rottnty,  may  object  to  any  person,  as  not  having  been  entitled,  on  the  last  day  of  July  then 
ni3t  preceding,  to  have  his  nanvs  inserted  in  any  list  of  voters  for  auch  county,  &&,  so  to  be 
made  out  as  aforenid :  and  every  penon  so  objecting,  (save  and  except  overaeers  objecting 
in  the  manner  befiire  mentioned,)  shall,  on  or  before  the  twenty- fifth  day  of  August  in  the 
present  and  in  erery  succeeding  year,  give,  or  cause  to  be  given,  a  notice  in  writing,  accord- 
ing to  the  form  numbered  IV.  in  schedule  U,  or  to  the  like  effect,  lo  the  overseers  who  shall 
bare  made  out  the  list  in  which  the  name  of  the  penon  so  objected  to  shall  have  been  inserU 
ed:  and  the  person  so  objecting  shaU,  also,  on  or  before  the  twenty-Afth  day  of  August,  in 
the  present  and  in  every  succeeding  year,  give  to  the  person  objected  to,  or  leave  at  his  place 
of  abode,  as  described  in  such  list,  or  personally  deliver  to  his  tenant  in  occupation  of  the 
pitmises  described  in  such  list,  a  notice  in  writing,  according  to  the  ibrm  numbered  V.  in 
schedule  H,  or  to  the  like  effect ;  and  the  overseers  shall  include  the  names  of  persons  so 
objected  toin  a  list,  according  to  the  form  numbered  V  I.  in  schedule  H,  and  shall  cause  copies  of 
nch  list  to  be  fixed  on  or  near  the  doors  of  all  the  churches  or  chapels  within  their  parish  or 
township,  or  in  some  public  and  conspicuous  situation  within  the  same  respectively,  on  the 
two  Sundays  next  preceding  the  fifteenth  day  of  September,  in  the  present  and  in  every  sufr> 
ceding  year :  and  the  overseers  shiUl  likewise  keep  a  copy  of  the  names  of  all  the  persons  so 
objected  to,  to  be  perused  by  any  jfimn,  without  pa}ment  of  any  fee,  at  all  reasonable  hours 
Aasiag  the  ten  days  next  preceding  the  suid  fiftbtnlh  day  of  September,  in  the  present  and 
erery  succeeding  year. 

XL.  On  the  twenty-ninth  day  of  August,  in  the  .present  and  every  succeeding  year,  the 
oreraeers  of  every  parish  and  township  shall  deliver  lists  of  voters^  together  with  a  written  state- 
ment of  the  number  of  persons  objected  to  by  the  oveneers  and  by  other  perscos,  to  the  high 
ranfitaUe  of  the  hundred  or  other  like  district  in  which  such  parish  or  township  is  situate  t  and 
ash  high  constable  shall  forthwith  deliver  all  such  lists,  together  with  such  statements,  as 
aforesaid,  to  the  clerk  of  the  peace  of  the  county,  riding,  or  parts,  who  shall  forthwith  make 
OQt  an  abstract  of  the  number  of  persons  objected  to  by  the  overseers  and  by  other  persoiv  in 
aich  parish  and  township,  and  transmit  the  same  to  the  barristers  appointed,  aa  hereinafter 
QieDtioned,  to  revise  such  lists,  in  order  that  the  said  barristers  may  fix  proper  times  and 
pi&oes  for  holding  their  courts  for  the  revision  of  the  sakl  lists. 

XLI.  The  lord  chief  justice  for  the  court  of  king's  bench,  for  the  time  being,  shall,  in 
the  month  of  July  or  August  in  the  present  ami  in  every  succeeding  year,  nominate  and 
tppoint  for  Mkidlesex,  and  the  senior  judge,  for  the  time  being,  in  the  commission  of  assise 
&r  every  other  county,  shall,  when  travelling  the  summer  circuit,  in  the  present  and  in  erery 
■ooeeding  year,  nominate  and  appoint,  for  every  such  county  or  for  each  of  the  parts,  ridings, 
or  dirisions  of  such  counties,  barristers  to  revise  the  list  of  voters  in  the  election  of  knights  of 
tlu  shire:  and  such  barristers  so  appointed,  shall  give  public  notice,  as  well  by  advertise- 
nient  by  some  of  the  newspapers  drculating  within  the  county,  &c.,  as  also,  by  a  notice  to 
^  fixed  in  some  pubUc  and  conspicuous  situation,  at  the  principal  place  of  election  for  the 
ooonty,  &c,  (such  last  mentioned  notice  to  be  given  three  days,  at  the  least,  before  the  com. 
mencement  ef  their  circuit,)  that  he  or  they  will  make  a  circuit  of  the  county,  riding,  parts, 
or  diTision  for  which  he  or  they  shall  be  appointed,  and  of  the  several  times  or  phicts  at 
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which  he  or  they  vrill  hold  courts  for  that  purpose,  such  terms  being  between  the  fifteenth 
day  of  September  inclusive,  and  the  twenty-fiftb  day  of  October  indusiTe,  in  the  present 
and  every  succeeding  year,  and  they  shall  hold  open  courts  for  that  purpose,  at  the  tima  and 
places  so  to  be  announced :  and  where  two  or  more  barristen  shall  be  appointed  for  the  suae 
county,  &C.,  they  shall  attend  at  the  same  places  together,  but  shall  sit  apart  ffx>meacfa 
other,  and  hold  separate  courts  at  the  same  time  for  the  dispatch  of  business ;  provided  always, 
that  no  member  of  parliamant,  nor  any  person  holding  any  office  or  place  of  profit  under  the 
crown,  shall  be  appointed  such  barrister,  and  that  no  barrister,  appointed  as  aforesaid,  sfasU  be 
eligible  to  serve  in  parliament  for  eighteen  months  from  the  time  of  such  his  appointment. 

XLII.  The  derk  of  the  peace  shall,  at  the  opening  of  the  firrt  court  to  be  held  by  eren 
such  barrister,  for  any  county,  riding,  parts,  or  division  of  a  comit)-,  produce,  or  cause  to  be 
produced  before  him,  the  several  lists  of  voten  for  such  county,  &c,  which  shall  hafe  been 
delivered  to  such  derk  of  the  peace,  by  the  high  constables :  and  the  overseers  of  every 
parish  and  township,  who  shall  have  made  out  the  list  of  voters,  shall  attend  the  court  to  be 
heki  by  every  such  barrister,  at  the  place  appointed  for  revising  the  lists  relating  to  suck 
parish  and  township  respectively,  and  also  shall  deliver  to  such  barrister,  a  copy  of  the  list  of 
the  peraons  objected  to ;  and  the  said  overseers  shall  answer,  upon  oath,  all  such  questions  as 
such  barrister  may  put  to  any  of  them,  touching  any  matter  necessary  for  revising  the  list 
of  voten :  and  any  such  barrister  shall  retain,  on  the  list  of  the  voters,  the  names  of  all 
persons  to  whom  no  objection  shall  have  been  made  by  the  overseers  or  by  any  other  penoo: 
and  he  shall  also  retain,  on  the  list  of  voters^  the  name  of  any  peraon  who  shall  have  beta 
objected  to  by  any  person  other  than  the  overseers,  unless  the  party  so  objecting  shall  appear 
by  himself  or  by  some  one  on  his  behalf,  in  support  of  such  objection ;  and  when  the  name  of 
any  person,  inserted  in  the  list  of  voters,  shall  have  been  objected  to  by  the  overaeeKS,  or  br 
any  other  penon,  and  such  person,  so  objecting,  shall  appear  by  himself  or  by  some  one  gd 
his  behalf  in  support  of  such  objection,  every  such  barrister  shall  require  it  to  be  proved  that 
the  person  so  objected  to  was  entitled,  on  the  last  day  of  July  then  next  preceding,  to  hare 
his  name  inserted  in  the  list  of  voters  in  respect  of  the  qualification  described  in  such  list; 
and  in  case  the  same  shall  not^  proved  to  the  satisfaction  of  such  barrister,  or  in  rase  it 
sliall  be  proved"  that  such  person  was  then  ineapadtat«d,  by  any  law  or  statute,  from  Totiof 
in  the  election  of  members  to  serve  in  parliament,  such  barrister  shall  expunge  the  name  of 
any  such  person  from  the  said  lists ;  and  he  shall  also  expunge  from  the  said  lists  the  name 
of  every  person  who  shall  be  proved  to  him  to  be  dead ;  and  shall  correct  any  mistake  whirb 
shall  be  proved  to  him  to  have  been  made  in  any  of  the  said  lists,  as  to  any  of  the  particulars 
by  this  act  required  to  be  inserted  in  such  lists ;  and  when  the  christian  name  of  any  pervn, 
his  place  of  abode,  or  the  nature  of  his  qualification,  or  the  local  or  other  description  of 
his  property,  or  the  name  of  the  tenant  in  occupation  thereof^  as  the  same  respectively  are 
required  to  be  inserted  in  any  such  list,  shall  be  wholly  omitted  therefrom,  such  barrister 
shall  expunge  the  name  of  every  such  person  from  every  such  list,  unless  the  matter  or 
matters  so  omitted  be  supplied  to  the  satisfaction  of  such  barrister,  before  he  shall  hare 
completed  the  revision  of  such  list,  in  which  case  he  shall  then  and  there  insert  the  same  in 
such  list,  except  in  case  of  his  death  or  of  hia  being  objected  to  on  the  margin  of  the  list  by 
the  overseers  as  aforesaid,  or  in  case  of  any  such  omissions  as  last  mentioned,  unless  eufh 
notice  as  is  hereinbefore  required  in  that  behalf  shall  have  been  given  to  the  oveneen,  nor 
unless  such  notice  as  is  required  in  that  behalf  shall  have  been  given  to  such  person,  or  left 
at  his  place  of <abode,  or  delivered  to  his  tenant. 

XLI II.  Provided  also,  that  if  it  shall  happen  that  any  person  who  shall  have  given  to  the 
overseers  of  any  parish  or  township,  due  notice  of  his  cJaim  to  have  his  name  inserted  in  the 
list  of  voten  hi  the  election  of  knights  of  the  shire  shall  have  been  omitted  by  such  over- 
seen  from  such  list,  it  shall  be  lawflil  for  the  barrister,  upon  the  revision  of  such  list,  to 
insert  therein  the  name  of  the  person  so  omitted,  in  case  it  shall  be  proved  to  the  satisfiactioi 
of  such  barrister,  that  such  person  gave  due  notice  of  MUch  his  dalm  to  the  said  overaeei^ 
and  that  he  was  entitled,  on  the  last  day  of  July  then  next  preceding,  to  be  inserted  in  the 
list  of  voten  in  the  electkin  of  knights  of  the  shire  for  the  county,  riding,  parts,  or  division 
wherein  the  parish  or  township  of  such  overseen  may  be  situate,  in  rvepect  of  any  hmds  oi 
tenements  within  such  parish  or  township. 
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XLI V.  The  oreraeera  of  the  poor  of  every  pariah  and  township,  either  wholly  or  in  pen 
situate  within  any  dty,  or  borough,  or  pboe  sharing  in  the  election  for  any  dty  or  borough, 
which  ihall  retnm  a  member  or  memben  to  seire  in  any  future  parliament,  shall,  on  or 
beiiire  the  last  day  of  July,  in  the  present  and  in  each  saoceeding  year,  make  out,  or  cause 
to  be  made  out,  acoonfa'ng  to  the  form  numbered  1.  in  schedule  I,  an  alphabetical  b'st  of  all 
penoDi  who  may  be  entitled  to  vote  in  the  election  of  memben  to  serre  in  any  future  parlia- 
meet  for  such  dty  or  faoraugb,  in  respect  of  the  occupation  of  premises  of  the  dear  yearly 
nlae  of  notless  than  ten  pounds^  situate  wholly  or  in  part  within  such  perish  or  township, 
and  another  alphabetical  list,  according  to  the  form  numbered  IL  in  the  mid  schedule  I,  of 
all  other  penons  (except  fkeemen)  who  may  be  entitled  to  Tote  in  the  dection  for  such  dty 
or  boroagfa,  by  virtue  of  any  other  right  whatsoever:  and  in  each  of  the  said  lisU  the 
diisUan  name  and  surname  of  any  pemn  shall  be  written  at  full  length,  together  with  the 
natore  of  his  qualification ;  and  when  any  penon  shall  be  entitled  to  vote  in  respect  of  any 
property,  th<:n  the  name  of  the  street,  lane,  or  other  description  of  the  phuse  where  such 
property  may  be  dtuate  shall  be  spedfied  in  the  list :  and  when  any  person  shall  be  entitled 
to  Tote  otherwise  than  in  respect  of  any  property,  then  the  name  of  the  street,  lane,  or  other 
description  of  the  place  of  siich  person's  abode,  shall  be  spedfied  in  the  list :  and  the  orer- 
fiKfs  shall  sign  each  of  such  listi,  and  shall  cause  a  suffident  number  of  copies  of  such  lists  to 
be  printed,  and  to  be  fixed  on  or  near  the  doon  of  all  the  churches  and  chapels  in  thdr 
KTeral  parishes  and  townships,  and  if  there  be  no  church  or  chapd  therein,  then  to  be  fixed 
Dp  in  some  public  conspicuous  situation  within  the  same  respectivdy,  on  the  two  Sunda}iB 
next  after  such  lists  shall  have  been  made ;  and  the  said  orerseers  shall  likewise  keep  trae 
cof»eB  of  such  lists,  to  be  perused  by  any  person,  without  payment  of  any  fee,  at  all  reason- 
able boon  during  the  two  first  weeks  after  such  list  shall  have  been  made. 

XLV.  Every  prednct  or  place,  whether  extra  parochial,  or  otherwise,  having  no  over- 
mr%  of  the  poor,  which  now  is  or  hereafter  may  be  within  any  dty,  or  borough,  or  place 
sharing  in  the  dection  for  any  dty  or  borough,  shall,  for  the  purpose  of  making  out  the  list 
of  voters  for  such  dty  or  borough,  be  deemed  to  be  within  the  parish  or  township  adjoining 
thereto^  and  situate  wholly  or  partly  within  such  dty,  or  borough,  or  place  sharing  in  the 
election  theiewith :  and  if  such  prednct  or  place  shall  adjoin  two  or  more  perishes  or  town- 
slupB  80  dtuate,  it  shall  be  deemed  to  be  within  the  least  populous  of  such  parishes  or  town<> 
•hips,  according  to  the  last  census  for  the  time  bdng :  and  the  overseerB  of  such  parish  or 
tovnibip  shall  insert  in  the  list,  for  their  respective  parish  or  township,  the  names  of  all 
penom  who  may  be  entitled  to  vote  in  the  dection  of  members  to  serve  in  any  future  per- 
tiament,  for  any  such  dty  or  borough,  in  respect  of  any  property,  occupied  by  such  persons, 
within  such  dty  or  liorough,  or  within  any  place  sharing  in  the  dedion  therewith,  such 
property  being  ntoate  wholly  or  in  part  within  such  prednct  or  place  as  afoiesaid. 

XLYI.  'Ilie  town  dark  of  every  dty  or  borough  shall,  on  or  l)efbre  the  hist  day  of  July 
in  the  present  and  in  each  succeeding  year,  make  out,  or  cause  to  l>e  made  out,  according  to 
the  form  numbered  I II.  of  schedule  I,  an  alphabetical  list  of  all  the  freemen  of  such  dty  or 
borough  who  may  be  entitled  to  vote  in  the  dection  of  members,  to  serve  in  any  future 
pariiament,  together  with  the  respective  places  of  thdr  abode :  and  the  town  clerks  of  any 
phoe  sharing  in  the  dection  for  any  dty  or  borough  shall,  at  the  respective- times  aforesaid, 
ottke  oat,  or  cause  to  be  made  out,  a  like  list  of  all  the  freemen  of  such  place  who  may  be 
entitled  to  Tote  in  the  dection  of  members  to  serve  in  any  future  parliament,  for  such  dty  or 
bonrngh :  and  every  such  town  derk  shall  cause  a  copy  of  every  such  list  to  be  fixed  on  or 
near  the  door  of  the  town  hall,  or  in  some  public  and  conspicuous  situation  within  such 
^npective  dty,  -borough,  or  pboe  as  aforesaid,  on  the  two  Sundays  next  after ;  such  list  to  be 
penaed  by  any  person,  without  pa>ment  of  any  fee,  at  all  reasonable  hours  during  the  two 
lint  weela  after  such  list  shall  have  been  made :  provided  always^  that  when  there  shall  be 
no  town  derk  for  such  dty,  borough,  or  place,  or  when  the  town  derk  shall  be  dead  or  inca- 
fable  of  acting,  all  matters  by  this  act  required  to  be  done,  by  and  with  regard  to  the  town 
derk,  shall  be  done  by  and  with  regard  to  the  person  executing  duties  similar  to  those  of  the 
town  derk,  and  if  there  be  no  such  person,  then,  by  and  with  regard  to  the  chief  dviloffioer 
<>fiqeh  borough  or  place. 
^hVll.  Every  person  whose  name  shall  have  been  omitted  in  any  such  list  of  voters  for 
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any  city  or  borough  so  to  be  made  out,  as  before  mentioned,  and  who  diall  daim  to  have  bis^ 
name  inserted  therein,  as  having  been  entitled  on  the  hut  day  of  July  then  next  precedinf,* 
shall,  on  or  before  the  twenty-fifth  day  of  August  in  the  present,  and  in  every  suooeedii^ 
year,  give,  or  cause  to  be  given,  a  notice  in  writing,  according  to  the  form  numbered  lY.  io^ 
schedule  I ;  or  to  the  like  effect,  to  the  overseers  of  that  parish  or  township,  in  the  list* 
whereof  he  shall  daim  to  have  his  name  inserted ;  or  if  he  shall  daim  as  a  freeman  of  any ' 
dty  or  borough,  or  phioe  sharing  in  the  dection  therewith,  then  to  tlie  town  deik  of  such ' 
dty,  borough,  or  pUioe:  and  any  person  whose  name  shall  have  been  inserted  inanylitf 
of  voters  for  any  dty  or  borough,  may  object  to  any  other  person,  as  not  having  been  entitled  ' 
on  the  last  day  of  July  then  next  preceding,  to  have  his  name  inserted  in  any  list  of  voten 
for  the  same  dty  or  borough ;  and  every  person  so  obgecting,  shall,  on  or  before  the  twenty, 
fifth  day  of  August  in  the  present,  and  in  every  succeeding  year,  give,  or  cause  to  be  given, 
a  notice  in  writing,  according  to  the  form  numbered  V.  in  the  said  schedule  1 ;  or  to  the  like 
effect,  to  the  overseers,  who  shall  have  made  out  the  list  in  which  the  name  of  the  penon  so 
objected  to  shall  have  been  inserted ;  or  if  the  person  objected  to  shall  have  been  inserted  in 
the  list  of  freemen  of  any  dty,  borough,  or  place,  as  aforesaid,  then  to  the  town  derk  of 
such  city,  borough,  or  place ;  and  the  overseers  shall  indude  the  names  of  all  persons  » 
claiming,  as  aforesaid,  in  a  list,  according  to  the  form  numbered  VI.  in  schedule  I ;  and  tfae 
names  of  all  persons  so  objected  to,  as  aforesaid,  in  a  list,  according  to  the  form  numbered 
VII.  in  schedule  I ;  and  shall  cause  copies  of  two  such  lists  tobe  fixed  on  or  near  the  dooreof 
all  the  churches  and  chapels  within  their  parish  or  townships  or  in  some  public  and  con- 
spicuous situation  within  the  same,  respectively,  on  the  two  Sundays  next  preceding  the 
fifteenth  day  of  September  in  the  present,  and  in  every  succeeding  year;  and  evety  town- 
clerk  sliall  indude  the  names  of  all  persons  so  chiiming  as  freemen  in  a  list,  aooording  to 
the  form  numbered  VIII.  in  schedule  I;  and  thenamesof  all  persons  so  objected  to  as  freemtn 
in  a  list,  according  to  the  form  numbered  IX.  in  sdiedule  I ;  and  shall  cause  copies  of  sach 
two  lists  to  be  fixed  on  or  near  the  door  of  the  town  hall,  or  in  some  public  and  oonspiaioiui 
situation  within  his  respective  dty,  borough,  or  pUce,  as  aforesaid,  on  the  two  Sundays 
hereinbefore  mentioned  in  the  present,  and  in  tvcry  succeeding  year ;  and  the  overseeis 
and  town  derks  shall  likewise  keep  u  copy  of  the  names  of  all  persons  so  daiming,  as  afore- 
said \  and  also  a  copy  of  the  names  of  all  persons  so  objected  to,  as  aforesaid ;  to  be  penised 
b)  any  penon,  without  payment  of  any  fee,  at  all  reasonable  hours,  during  the  ten  da}s  next 
preceding  the  said  fifteenth  day  of  September  in  the  present,  and  in  every  succeeding 
year ;  and  shall  deliver  a  copy  of  each  such  list  to  any  penon  roquiring  the  same,  on  pay- 
ment of  one  shilling  for  each  copy. 

XLVIII.  For  providing  a  list  of  such  of  the  freemen  of  the  dty  of  London  as  are  liven- 
men  of  the  several  companies  entitled  to  vote  in  the  election  of  members  to  serve  in  any 
future  parliament  for  the  city  of  London,  the  returning  officers  of  the  said  dty  shall,  on  or 
before  the  last  day  of  July  in  the  present,  and  in  each  succeeding  year,  issue  precepts  to  the 
derks  of  the  said  livery  companies,  requiring  them  forthwith  to  make  out,  or  cause  to  be 
made  out,  at  the  expense  of  the  respective  companies,  an  alphabettcal  list,  according  to  the 
form  in  the  schedule  K,  of  the  freemen  of  London,  bdng  livery-men  of  the  said  respective 
companies^  and  entitled  to  vote  in  such  election ;  and  every  such  derk  shall  sign  such  list, 
and  transmit  the  same,  with  two  printed  copies  thereof,  to  such  returning  officers,  who  shaJi 
forthwith  fix  one  such  copy  in  the  Guildhall,  and  one  in  the  Hoyal  Exchange  o^the  aid  dty, 
there  to  remain  fourteen  da}-s  in  the  present  and  in  every  subsequent  year;  and  the  deiits 
of  the  said  livery  companies  shall  cause  a  suffident  number  of  such  lists  of  freemen  and 
livery-men  of  their  respective  companies  to  be  printed,  at  the  expense  of  the  nspectire 
companies,  and  shall  keep  the  same  to  be  perused,  without  payment  of  any  fee,  at  all  rea- 
sonable hours  during  the  two  first  weeks  after  such  lists  shall  have  been  printed ;  and  ereiy 
person  whose  name  shall  have  been  omitted  in  any  such  list  of  freemen  and  livery-men,  and 
who  shall  daim  to  have  his  name  inserted  therein,  as  having  been  entitled  on  the  last  dsy 
of  July  then  next  preceding,  shall,  on  or  befi>re  the  twenty-fifth  day  of  August  in  the  pre- 
sent and  every  succeeding  year,  give,  or  cause  to  be  given,  a  notice  in  writing,  aooordinf  to 
the  form  numbered  I.  in  schedule  K,  or  to  the  like  effect,  to  the  returning  officers,  and  (o 
the  derk  of  that  company  in  the  list  whereof  he  shall  daim  to  have  his  name  faiserted ;  and 
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remmiBg  officer  wbah  ftMlnde  Om  namoi  of  all  penon  «>  claiming,  as  aferoaid,  in  a  liat, 

^Btadmg  to  the  form  anmbeiod  IL  in  nhedulo  K,  aad  ahall  cause  such  lait  mentioned  liat 

bbe  fixed  in  the  Galldhatt  and  Rojial  Exchange  of  tho  mid  dty,  on  the  tim  Monda>i  next 

■wding thefiftaenthday of  Septamber  in  the  pcewnt  and  In  eyery aucceeding  year;  and  the 

^  ntiuniivoffioeriand  deriaof  thamid  oompanica ahall  likewiae  keep  aeopy  of  the  namca 

iTaU  the  peimnp  ao  ohumiqg,  aa  afbremid,  to  bo  peromd  by  any  penon,  without  payment 

^iny  fae,  ataU  raaponahla  hoon^daiiqg  the  ten  daya  next  pnoaduy  the  mSd  fifteenth  day 

iCSeptembsr  in  the  preeant  and  every  emweeding  year  v  and  any  pefsm  who  ehaU  object 

buy  other  penon,  aa  not  having  been  entitled  on  the  hat  day  of  July  then  next  preceding 

likiTd  ha  name  ineerted  in  any  such  livery  liet,  ihall»  on  or  before  the  timuty-ftfth  day  of 

Aogiotin  the  pieaant  and  every  auireeding  year*  give  to  inch  other  peraont  or  leave  at  hie 

ittl  plM»  of  abode,  a  notice  in  writing,  accewiing  to  the  fbnnnombered  III.  inmhedule  K» 

«rt«thelikeefi«ct;andin  the  city  of  London  thenteming  effioen  ihall  tube  the  poll  or 

aiisof  Mich  freemen  of  the  mid  dty,  being  livery-men  of  the  ttveral  oompaniea  aa  are  en- 

Hkd  to  Tote  at  each  election  in  the  GuUdhall  of  the  mid  city  ;  and  the  mid  retumiqg  effioen 

iillnoc  be  rehired  to  provide  any  booth  or  comparfmenf,  but  aball  appoint,  or  take  one 

pil  for  Um  whole  number  of  euch  livery-men  at  tbe  mmo  plaoe. 

XLIX.  The  kwdchiefJHfltioe  of  the  owit  of  King's  Beneh  ferthetime  beil^:,  shall,  in 

it  moth  of  July  or  August  In  the  prewnt  aad  every  snereediiy  year,  nominate  and  ap- 

piua  many  barristers  as  the  mid  lord  chief  justice  shall  deem  neoemary,  to  revise  the  re- 

^utin  lids  of  voters  for  the  dty  of  London  and  Westmimter,  aad  Cor  the  several  boroughs 

h  the  eouoty  of  Middlesex ;  and  the  senior  judge  for  the  time  bdng  in  the  oommisrion  of 

SBK  for  eveiy  other  coonty,  when  treveUing  the  aummcr  drcuit  in  the  presmtand  every  sue- 

otiling  year,  shall  nominate  and  appoint  so  many  barristen  as  tbe  add  jadge  shall  deem 

Mtavy,  to  reviw  the  respective  lists  of  votere,  as  well  for  the  several  dties  and  bonNigha 

hcveiy  Gudk  county,  as  fbr  every  dty  and  town,  and  county  of  a  dty  and  town,  next  ad- 

>mng  to  any  such  county  ;  and  the  town  and  county  of  the  town  of  Kingston-npop-HnU, 

A)Ii  for  this  poxpoee  be  considered  as  next  adjoining  to  the  county  of  York ;  and  the  town 

ad  oooBty  of  a  toivn  of  NeiiCBStl^upon-T)iie,  as  next  adjoining  to  the  county  of  Northum- 

iwlaud;  and  the  dty  and  county  of  the  dty  of  Bristd,  m  next  adjoining  to  the  county  of 

Somerset;  and  the  said  lord  chief  justice  and  judge,  respectivdy,  shall  have  power  to 

nomioate  and  appoint  one  or  more  barristen  to  revise  the  lists  ibr  the  same  dty  or  borough, 

cr  other  plaoe  as  aforesaid,  or  one  barrister  only,  to  revise  the  lists  Sat  several  dties,  boroughs, 

Mother  places,  as  afbremid :  provided  always,  that  no  member  of  parliament,  nor  any 

fenon  holdii^  any  place  of  profit  under  the  cnmn»  shall  be  appdnted  such  barrister  as 

alorcaid ;  and  that  no  banister  so  appointed  as  aforesaid,  shall  be  eligible  to  serve  in  par- 

iiuieatfor  eighteen  months  tram  the  time  of  his  appointment  for  any  dty,  borough,  or 

^  plaoe,  as  afioresaid,  lor  which  he  shall  bo  so  appdnted :  provided  also,  that  nothing 

itm  coDtauied  shall  prevent  the  same  barrister  from  bdng  appointed  to  revise  the  lists 

^  two  or  more  countiea,  ridlngi^  parts*  or  divisions,  or  for  any  county,  riding,  part,  or 

^•viui,  and  any  one  or  more  of  the  dties  and  boroughs  therdn. 

L  The  baniatera  so  appointed  to  revise  the  lists  of  voters  for  any  dty  or  borough,  shall 

^^  opoi  Qouits  for  that  purpose  within  such  dty  or  borough,  and  also  within  every  place 

t^Aiini  in  the  election  £ist  such  dty  or  borough,  at  some  time  between  tbe  fifteenth  day  of 

^ttoDber,  indusive,  and  the  twenty-fifth  day  of  November,  indusive,  in  the  present  and 

in  every  mooeeding  year,  baring  first  given  three  dear  days*  notice  of  the  hdding  of  audi 

°^it  or  ooorts,  to  be  fixed  on  all  the  doors  of  churches  and  chapels  within  such  dty, 

bercngbjor  place,  respectivdy ;  or  if  there  be  no  church  or  chapd  therdn,  then  to  be  fixed 

■nfomeoonapicnous  public  dtuation  within  the  ame,  respectivdy :  and  the  overseers  and 

h^  derb,  who  ahall  have  made  out  lists  of  voten,  as  aforesaid ;  and  in  the  case  of  the  dty 

('(IauIod,  the  retaining  officer  or  ofikwrs  of  the  said  dty  shall,  at  the  opening  of  the  fiist 

««n  Ui  be  hdd  by  every  such  barrister  for  revising  such  lists,  produce  their  respective  lists 

^&>re  him ;  and  the  said  oveneen  and  town  derks  shall  also  deliver  to  such  barrister  a 

<^P}  of  the  lists  of  the  penons  objected  to,  »  made  out  by  them,  as  aforemid ;  and  the  derks 

"(^eiereral  livery  companies  of  the  dty  of  London,  and  the  town  derk  of  any  other  dty 

*^  ^^h,  or  place  sharing  in  Uie  electkm  therewith,  and  tiie  several  oveneers  within  cTery 
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dty,  borough,  or  place,  as  aforesaid,  shall  attend  the  oourt  to  be  held  by  every  nch  bir- 
riiCer,  for  any  such  city,  borough,  or  place,  as  aforesaid,  aird  shall  answer  upon  oath  iH 
such  questions  as  such  barrister  may  put  to  them,  or  any  of  them,  touching  any  oiatter 
neoesnry  for  leTising  the  list  of  Ydters;  and  erery  such  banister  shall  insert  in  soch  list 
the  name  of  erery  person  who  shall  be  proved,  to 'his  s&tisfiu^lon,  to  have  hem  entitled 
on  the  last  day  of  July  then  next  preceding  to  have  his  name  inserted  in  any  sndi  liaof 
voters  for  such  dty  or  borough ;  and  such  barrister  shall  retain,  on  the  list  of  voten  for  soch 
city  or  borough,  the  names  of  all  persons  to  whom  no  objection  shall  have  been  nude,intitt 
manner  herdnbefore  mentioned ;  and  he  shall  also  retain  on  the  said  list  the  name  of  tmj 
person  who  shall  have  been  objected  to  by  any  person,  unless  the  party  so  ol^eetin^  tM 
appear  by  himself,  or  by  some  one  on  his  behalf,  in  support  of  such  objection ;  snd  wbentbe 
name  of  any  person  inserted  in  the  list  of  voters  for  such  dty  or  borough  shall  fasTe  been 
objected  to,  in  the  manner  hereinbefore  mentioned,  and  the  person  so  objecting  shall  appear 
by  himself,  or  by  some  one  on  his  behalf,  in  support  of  such  objection,  every  such  faanider 
shall  require  it  to  be  proved  that  the  penon  so  objected  to  was  entitled  on  the  last  day  of  Jqly 
then  next  preceding  to  have  his  name  inserted  in  the  list  of  voters  for  such  dty  or  bonnrgh, 
in  respect  of  the  qualification  described  in  such  list ;  and  in  case  the  same  shall  net  be 
proved  to  the  satisfaction  of  such  barrister,  or  in  case  it  shall  be  proved  that  such  peren 
was  then  incapadtated  by  any  law  or  statute  from  voting  in  the  election  of  members  to  %m 
in  parliament,  such  barrister  shall  expunge  the  name  of  any  such  person  from  the  bm! 
list,  and  he  shall  also  expunge  from  the  said  list  the  name  of  any  person  who  shall  bi 
proved  to  him  to  be  dead,  and  shall  correct  any  mistake  which  shall  be  proved  to  him  io 
have  been  made  in  any  of  the  said  list,  as  to  any  of  the  particubrs  by  this  act  reqaired  ta 
be  inserted  in  such  lists  ;  and  where  the  christian  name,  or  the  pboe  of  abode,  or  the  natnFB 
of  the  qualification,  or  the  local  description  of  the  property  of  any  person  who  shall  be  io- 
dttded  in  any  such  list,  shall  be  wholly  omitted  in  such  list  in  any  case,  where  the  same  is 
by  this  act  directed  to  be  spedfied  therein,  such  barrister  shall  expunge  the  name  of  emy 
such  person  from  such  list,  unless  the  matter  or  matters  so  omitted  be  supplied  to  the  sttti- 
fiiction  of  such  barrister,  before  he  shall  have  completed  the  revision  of  such  list,  in  which 
case  he  shall  then  and  there  insert  the  same  in  such  list :  provided  alwa}i,  that  no  pencm's 
name  shall  be  Inserted  by  such  barrister  in  any  such  list  for  any  dty  or  borough,  or  shall  be 
expunged  therefrom,  except  in  the  case  of  death,  or  of  such  omission  or  omissians  as  herein- 
before last  mentioned,  unless  such  notice  shall  have  been  given,  as  is  herdnbefore  required, 
in  each  of  the  said  cases. 

Jjl.  The  overseers  of  any  parish  or  township  shall,  for  their  assistance  in  making  out 
the  lists,  in  pursuance  of  this  act,  (upon  request  made  by  them,  or  any  of  them,  at  anf 
reasonable  time  between  the  first  day  of  June  and  the  last  day  of  July  in  the  present  and  in 
every  succeeding  year,  to  any  assessor  or  collector  of  taxes,  or  to  any  other  officer  having  the 
custody  of  any  duplicate  or  tax  assessment  for  such  parish  or  (ownship,)  have  free  liberi}  to 
inspect  any  such  dupUcate  or  tax  assessment,  and  to  extract  from  them  such  particulars  as 
may  appear  to  such  overseers  to  be  necessary ;  and  any  barrister  appointed  under  this  act 
shall  have  power  to  require  any  assessor,  collector  of  taxes,  or  other  officer  having  the  custodj 
of  any  duplicate  or  tax  assessment,  or  any  overseers  having  the  custody  of  any  poors^  rate,  to 
produce  the  same,  respect! vdy,  before  him,  at  any  oourt  to  be  hdd  by  him,  for  the  purpose 
of  assisting  him  In  revising  the  lists  to  be  by  him  revised,  in  pursuance  of  this  act. 

LII.  Every  barrister  holding  any  court  under  this  act,  as  aforesaid,  shall  have  power  to 
adjourn  the  same  from  time  to  time,  and  from  any  one  place  to  any  other  place  or  places 
within  the  same  county,  riding,  parts,  or  division,  or  within  the  same  dty  or  borough,  or 
within  any  place  sharing  in  the  dection  for  such  dty  or  borough,  but  so  as  that  no  such  ad- 
journed oourt  shall  be  held  after  the  twenty-fifth  day  of  October  in  any  year;  and  ertry 
such  barrister  shall  have  power  to  administer  an  oath  (or  in  the  case  of  a  quakerorMorarian, 
an  affirmation,)  to  all  persons  making  objection  to  the  insertion  or  the  admiSBion  of  a°y 
name  in  any  of  such  lists,  as  aforesaid,  and  to  all  persons  objected  to,  or  claiming  to  be  in- 
serted in  any  of  such  lists,  or  claiming  to  have  any  mistake  corrected,  o^  any  omission  sup- 
plied in  any  of  such  lists,  and  to  all  witnesses  who  maybe  tendered  on  either  side  i  and  that, 
if  any  person  taking  any  oath,  or  nuiking  any  affirmation  under  this  act,  shall  willfully  smsir 
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•r  afirm  frMy,  such  penon  shall  be  deemed  guilty  of  peijury,  and  shall  be  punished  ac 
cerdini^y ;  and  that,  at  the  holding  of  such  respeeliTe  courts,  the  parties  shall  not  be  attended 
by  cDonsel ;  and  that  every  such  barrister  shall,  upon  the  hearing  in  open  court,  finally  de- 
lennine  npon  the  validity  of  sucb  daims  and  ofcg'eetions,  and  shall  for  that  purpose  have  the 
■one  powen^  and  proceed  in  the  same  manner  (except  where  otherwise  directed  by  this  act,) 
as  the  retonung  officer  of  any  oounty,  dty,  or  borough,  aooonling  to  the  laws  and  ussges 
mam  obsenred  at  elections;  and  such  barrister  shall,  in  open  court,  write  his  initials  against 
the  names  respectively  struck  out  or  inserted,  and  against  any  part  of  the  said  lists  in  which 
any  raistake  shall  have  been  corrected,  or  any  omission  supplied,  and  shall  sign  his  name  to 
every  page  of  the  several  lisla  so  settled. 

LI  I L  Notwithstanding  any  thii^  hereinbefore  contained,  if  it  diall  be  made  to  appear  to 
the  lord  chief-justioB  or  judge,  who  shall  have  appointed  any  barristers  under  this  act,  to  re- 
viss  the  list  of  voters,  that  by  reason  of  the  death,  illness,  or  absence  of  any  such  barrister  or 
favristen,  or  by  reason  of  the  insnfiteiency  of  the  number  of  such  barristers,  or  from  any 
ether  erase,  such  lists  cannot  be  revised  within  the  period  directed  by  this  act,  it  shall  be 
liv^  £ar  such  chief-justice  or  judge,  and  he  is  hereby  required,  to  appoint  one  or  more  bar- 
mtcis  toad  in  the  place  of,  or  in  addition  to,  the  barrister  originally  appointed ;  and  such 
faarristen  m>  subsequently  appointed,  shall  have  the  same  powers  and  authorities,  in  every 
respect,  as  if  they  had  been  originally  appointed  by  such  chiefjustioe  or  judge. 

LIV.  The  Hsts  of  voters  for  each  county,  riding,  parts,  or  division  of  each  county,  so 
•gned,  as  aforesaid,  by  any  such  barrister,  shall  be  forthwith  transmitted  by  him  to  the 
ckrk  of  the  peace  of  the  oounty,  riding,  or  part  for  which  such  barrister  shall  have  been 
appointed  ;  and  the  clerk  of  the  peace  shall  keep  the  said  lists  among  the  records  of  the  ses- 
aBDi,  anaii|red  with  every  hundred  in  alphabetical  order,  and  with  every  parish  and  town- 
&iup  within  aneh  hundred  likewise  in  alphabetical  order,  and  in  every  parish  and  township 
utthin  such  hundred  likewise  in  alphabetical  order,  and  shall  forthwith  cause  the  said  lists 
tD  be  fairly  and  truly  copied  in  the  same  order  in  a  book,  to  be  by  him  provided  for  that 
purpose,  and  shaU  prefix  to  every  name  so  copied  out  its  proper  number,  beginning  the  num> 
ben  from  the  fint  name,  and  continuing  them  in  a  regular  series  down  to  the  kist  name, 
and  shall  complete  and  deliver  such  book  on  or  before  the  k»t  day  of  October  in  the  present 
and  in  every  succeeding  year,  to  the  sheriif  of  the  oounty,  or  his  under-sheriff,  who  shall 
Bfdy  keep  the  same,  and  shall,  at  the  expiration  of  his  office,  deliver  over  the  same  to  his 
nooeeding  sheriff  or  his  onder-sherifi*;  aiid  the  list  of  voters  for  each  dty  or  borough,  so 
vgned,  as  aforesaid,  by  such  barrister,  shall  be  forthwith  delivefed  by  him  to  the  retuniing 
officer  for  such  dty  or  borough,  who  shall  safdy  keep  the  same,  and  shall  cause  the  said  lists 
to  be  fairiy  and  truly  copied  in  a  book,  to  be  by  him  provided  for  that  purpose,  with  every 
lame  therdn  numbered,  according  to  the  directkms  aforesaid,  and  shall  cause  such  book  to 
be  eompleted  on  or  Iwfore'the  hut  day  of  October  in  the  present  and  every  succeeding  year, 
and  ahall  deliver  over  such  book,  tcigether  with  the  lists,  at  the  expiration  of  his  office,  to  the 
penon  succeeding  him  in  such  ofiSoe ;  and  every  such  book  to  be  so  completed  on  or  before 
tbe  last  day  of  October  in  the  present  year,  shall  be  deemed  the  register  of  the  electors  to 
TOte,  after  the  end  of  this  present  pariiament,  in  the  choice  of  a  member  or  memben  to 
serre  in  parliament  for  the  oounty,  riding,  perts^  or  division  of  a  county,  dty,  or  borough  to 
viiidi  such  register  shall  rebite,  at  any  election  which  may  take  place  after  the  said  last  day 
rf  October  in  the  present,  and  before  the  first  day  of  November  in  the  year  one  thousand 
ei^ht  hundred  and  thirty-three;  and  every  such  book,  to  be  so  completed  on  or  before  the 
hst  day  of  October  in  the  year  one  thousand  dght  hundred  and  thirty-three,  and  in  every 
Boeeeding  year,  shall  be  the  register  of  eledors  to  vote  at  any  dection.  which  shall  take 
piaee  between  the  first  day  of  November  induslve,  in  the  year  wherein  such  respective 
r^iflter  shall  have  been  made,  and  the  first  day  of  November  in  the  succeeding  year. 

LY.  The  overseers  of  any  parish  and  township  shall  cause  to  be  written,  or  printed,  copies 
of  the  lists,  so  by  .them  to  be  made  in  the  present  and  in  every  succeeding  year,  and  ehall 
ddiver  such  copies  to  all  persons  vpfAying  for  the  same,  on  payment  of  a  reasonable  price  for 
each  oopy ;  and  the  monies  arising  from  the  sale  thereof,  shall  be  accounted  for  by  the  said 
0Teneer8,and  ap]died  to  the  sune  purposes  as  monies  odiected  for  the  relief  of  the  poor; 
and  the  skrks  of  the  peace  shall  cause  to  be  written,  or  printed,  copies  of  the  reguters'of  the 
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deetioiiB  for  their  rctpeotlTe  ommtie^  ridftigi^  puti^  or  di  vfiloiiB  of  their  raqpeclhe  flomrties ; 
and  the  returning  offieer  of  any  dtjr  or  boioii|^,  shall  cause  to  be  written,  or  ]»iinted,  a>{iit« 
of  the  registers  of  the  electors  for  such  dty  or  borough;  and  OYerysueh  derkof  theptece, 
and  erery  such  xetuming  officer,  shall  deliver  such  re8|>ectiTe  copies  to  all  penoas  applying 
for  the  same,  on  payment  of  a  reasonable  price  for  each  copy ;  and  the  monies  arisiif  from 
the  sale  of  all  such  copies,  shall  be  aoooonted  for  to  the  treasurer  of  the  oounty,  liding,  or 
pans. 

LVI.  For  the  purpose  of  defraying  the  expenses  U>  be  incurred  by  the  oveneen  of  the 
pqor,  and  by  the  derk  of  the  peace,  in  carrying  into  effect  the  several  proviaienB  of  thbact, 
as  far  as  relates  to  the  electors  of  any  county,  ridiqg,  partly  or  divinoo  of  a  conaty,  eierj 
peieon  upon  giring  notice  of  his  claim  as  such  eleelor  to  the  oreiseers,  aa  hereinbefiira  men- 
tioned, shall  pay,  or  cause  to  be  paid  to  the  said  oveneer,  the  sum  of  one  shilling;  andsch 
notice  of  daim  shall  not  be  deemed  nUid  until  such  sum  shall  have  been  paid;  and  the  over. 
seers  of  each  parish  or  township  shall  add  all  monies  so  reQefved  by  them  to  the  mcmejoQU 
lected,  or  to  be  collected^  for  the  relief  of  the  poor  in  such  pariah  or  township;  and  soch 
monies  so  added,  shall  be  ^»pUoable  to  the  same  purposes  as  monies  ooUected  for  tlie  n^t 
ot  the  poor ;  and  that  for  the  purpose  of  defiaying  the  ekpesises  to  be  incurred  by  the  retorn. 
ing  officer  of  any  city  and  borough,  and  by  the  oTerseeis  of  the  several  parishes  and  town- 
ships in  every  dty,  borough,  and  place  sliaring  in  the  election  therewith,  in  carryhig  into 
effect  the  provisions  of  this  act,  so  for  as  rehUes  to  the  electors  for  such  dty  or  boniigii; 
every  such  doctor,  whose  name  shall  be  upon  the  register  of  voteis  for  such  city  or  borough 
for  the  time  bdng,  shall  be  liable  to  th'e  payment  of  one  shilling  annually,  whidi  sum  sfaaB 
be  levied  and  collected  from  each  elector,  in  addition  to,  and  as  a  part  of;  the  money  pa)«bie 
by  him,  as  hia  contribution  to  the  rate  for  the  reUef  of  the  poor;  and  such  sam shall  bt 
applicable  to  the  same  purposes  as  money  collected  for  the  rdief  of  the  poor ;  and  t^ 
expenses  incurred  by  the  oveneen  of  any  parish  or  township  in  making  out,  printiiig,  sad 
publishing  the  several  lists  and  notices  directed  by  this  act>  and  all  other  expenses  inoimd 
by  them  in  carrying  Into  efl'eot  the  provisions  of  this  act,  shall  Jie  defirayed  out  of  the  mouy 
collected,  or  to  be  odlected,  for  tiie  relief  of  the  poor  in  such  parish  or  towosbip ;  and 
all  expenses  incurred  by  the  returning  olBcer  of  any  dty  or  borough,  in  causing  the  lictsof 
the  electora  for  such  dty  or  borough  to  be  copied  out  and  made  into  a  register,  and  in  caaang 
copies  of  such  raster  to  be  written  or  printed,  shall  be  defiayed  by  the  oveneer  of  th«  poor 
of  the  several  parishes  and  townships  within  such  dty,  borough,  or  place  sharing  in  the  doc- 
Hon  therewith,  out  of  the  money  collected  or  to  be  collected  for  the  relief  of  the  poor  in  such 
parishes  or  townships ;  and  all  expenses  incurred  by  the  derk  of  the  peace  of  any  county, 
riding,  or  pails^  in  caudng  the  lists  of  the  electon  for  siwh  county,  riding,  parts,  or  for  any 
division  of  such  county,  to  be  copied  out  and  made  into  a  register,  and  in  causfaig  copies  of 
such  register  to  be  written  or  printed,  and  in  otherwise  oanying  into  effect  the  provisioiis 
of  this  act,  shall  be  defiayed  by  the  treasurer  of  such  county,  ridii^,  or  parts,  out  of  aoy 
publk;  money  in  his  hands,  and  he  shall  be  allowed  all  such  payments  in  his  aooouats :  pro- 
vided always,  that  no  expenees  incurred  by  any  deric  of  the  peaoe  under  this  act  shall  be  h) 
defhiyed,  unkss  the  account  shall  l>e  laid  before  the  justices  of  the  peaoe  at  the  next  quaittf 
sessions  after  such  expenses  shall  have  been  incurred  and  aUowed  by  the  court. 

LTI  I.  Every  barrister  appdnted  to  revise  any  lista  of  voten  under  this  act,  shall  be  paid 
at  tha  rate  of  live  guineas  for  every  day  that  he  shall  be  so  employed,  over  and  abon  his 
tnvdBng  and  other  expenses ;  and  every  such  banister,  afker  the  terminatkn  of  his  bit 
dtting,  shall  Uy,  or  cause  to  be  bdd  before  the  knds  oommisrionen  of  his  mig'esty's  tresno' 
for  the  time  bdng,  a  otatemenl  of  the  number  of  days  during  whidi  he  shall  have  been  w 
employed,  and  an  aooeunt  of  the  travelling  and  other  expenses  incurrod  by  him  in  reject 
of  such  employment ;  and  the  said  lords  oommisrionen  didl  make  an  order  fir  the  amoant 
to  be  paid  to  such  barrister. 

LY III.  In  all  elections,  whatever,  of  memben  to  serve  in  aoy  future  paifisnunt,  no 
inquiry  shall  be  permitted  at  the  time  of  pdling,  as  to  the  right  of  any  penoa  to  vote,  esoept 
only  as  follows :  that  is  to  say,  that  the  returning  officer  or  his  respective  deputy  ahaU,  if 
required,  on  behalf  of  any  candidate,  put  to  any  voter,  at  the  time  of  tendering  hia  vote  and 
not  afterwards,  the  following  questions,  or  any  of  them,  and  no  other :» 
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Ul,  An  ymi  Ummbw  peMon  winw  mum  appean  as  A.  B.,  on  the  registor  of  voters 

Duw  in  fiuve  for  the  county  of [or  for  the iMing*  parta^  or  divi> 

lisB,  &&«  or  fiv  the  dty,  &&,  at  the  eate  majf  bt]  1 

2ndy  Have  yxm  already  voted,  either  here  or  elsewhere,  at  thia  eleokion  for  the  county 

of [oribrthe $  ridk^,j)artfl^  ordiTisionof  theoonntyof , 

or  ibr  the  dty  or  faonugh  of ^  astke  eaae  maj^  be]  t 

Sid,  Have  you  the  ssme  quaHficatioa  lor  which  your  nana  was  originally  inserted  in 

the  iiglsler  offotan,  now  in  Ibree  for  thecoonty  o^  9k^  [or  for  the ,  riding, 

te^  er  Ibr  the  dty,  Ac,  as  the  earn  mny  be,  «psc^^^tNf»  meackeaee,  the pofikulan ^ the 
fMnHfieatiem  a»  dtteribed  in  the  reguter]  t 

And  if  any  person  shall  wilfully  make  a  fidse  answer  to  any  of  the  questions  aforesaid,  he 
iIbII  he  deemed  guilty  of  an  indictable  misdemeanor,  and  shall  be  punished  accordingly  : 
and  the  returning  officer  or  his  deputy,  or  a  commissioner  or  commissioneri,  to  be  ftr  that 
pirpiae  by  him  or  them  appointed,  shall,  (if  required  on  behalf  of  any  candidate  at  the  time 
ftforesaid),  administer  an  oath,  (or  in  case  of  a  Quaker  or  a  MoraTiaa,  an  affirmation,)  U 
any  voter  in  the  fdlowing  form :  (that  is  to  say,) 

*'  You  do  swear,  (or  being  a  Quaker  or  Moravian,  do  nfflrm^)  that  you  are  the  nme 
pencn  whioee  name  appean  as  A.  B.,  in  the  roister  of  voten,  now  in  force  for  the 

OMBity  of [or  for  the i  riding,  parts,  or  dirisioii  of  the  county  of 

«  or  for  the  dty  or  borough  of ,  a»the  cote  may  be]  and  that  you 

have  not  before  voted,  dther  here  or  elsewhere,  at  the  present  election  for  the  said 
county,  [or  for  the  said  riding,  parts,  or  division  of  the  said  county,  or  for  the  said  dt| 
or  borough,  a»  ike  case  may  be].        So  hklp  too  god." 

And  no  elector  shall  hereafter,  at  any  soch  dection,  be  required  to  take  any  oath  or  aAr- 
matitti,  eseept  as  aforesaid,  either  in  proof  of  his  freehoM  or  of  his  reddenoe,  age,  or  other 
qtalification,  or  right  to  vote,  any  law  or  statute,  local  or  general,  to  the  contrary  notwith- 
standing, and  DO  penon  claiming  lo  vote  at  any  such  dection,  shall  be  eacduded  fh>m 
Toting  thereat,  except  by  reason  of  its  appearing  to  the  retuniing  officer  or  his  respective 
deputy,  upon  putting  such  questions  as  aforesaid,  or  any  of  them,  that  the  pemn  so  daiming 
to  vote  is  not  the  same  perHin  whoae  name  appears  at  such  register  aforesaid,  or  that  he  has 
previoody  voted  at  the  same  election,  or  that  he  has  not  the  same  qudlfication  for  which  his 
tame  wm  originally  inserted  in  such  register,  or  except  by  reason  of  such  person  refusing  to 
take  the  sdd  oath,  or  make  the  said  affirmation,  or  to  take  or  make  the  oath  or  affirmation 
Hiint  bribery,  or  any  other  oath  or  affirmation  now  required  by  Utw,  and  not  hereby  dis- 
poNd  with :  and  no  scrutiny  shall  hereafter  be  dlowed  by  or  before  any  returning  officer, 
^h  regard  to  any  votes  given  or  tendered  at  any  election  of  a  member  or  members,  to  serve 
hi  any  fuiare  parliament;  any  hw,  statute,  or  usage  to  the  contrary  notwithstanding. 

LIX  Provided  always,  that  any  person,  whose  name  shall  have  been  omitted  from  any 
regirter  of  voters,  in  consequenoe  of  the  dedsion  of  the  barrister  who  shall  have  revised  the 
Ihtsfrom  widch  such  register  dull  have  been  formed,  may  tender  his  vote  at  any  dection 
It  which  nich  register  shall  be  in  force,  stating,  at  the  same  time,  the  name  or  names  of  the 
ondidate  or  candidates  for  whom  he  tenders  such  vote,  and  the  returning  officer  or  his  deputy 
ibH  enter  upon  the  pdl  book  any  vote  so  tendered,  distinguishing  the  same  fhmi  the  votes 
■dmitted  and  aHewed  at  sudi  dection. 

liX.  Prodded  also,  that  upon  petition  to  the  house  of  oammons,  eomj^ning  of  an  undue 
<Mgn  or  return  of  any  member  or  meml>era  to  serve  in  parliament,  any  petitioner  or  any 
petMi  defending  such  eleetSon  or  retom,  shaU  be  at  liberty  to  impeach  the  oorredneas  ot 
tlM  regirter  of -voters,  in  force  at  the  time  of  such  dection,  by  proving  that  in  consequenoe  oi 
the  deeislon  of  the  barrister  who  shall  have  revised  the  lists  of  voters,  from  whksh  such  register 
diBU  kave  been  formed,  the  name  of  any  person  who  voted  at  such  dectkm  was  improperly 
iiacrted  or  retained  in  such  register,  ot  the  name  of  any  person  who  tendered  his  vote  at  such 
dwtioR  impr^Mriy  omitted  from  such  register :  and  the  sdect  committee  appdnted  for  the 
trill  of  such  petition  shall  alter  the  poll  taken  at  such  dection,  according  to  the  truth  of  the 
c»e,  and  sbali  report  their  determination  thereupon  to  the  house,  and  the  house  shall  there, 
vpm  amy  such  detarmination  into  eiftct,  and  the  return  shdl  be  amended  or  the  decUon 
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declared  void,  as  the  caw  may  bo,  and  the  ragiaier  oorreoted  acoordii^ly,  or  sndi  other  ordef 
■hall  be  made  as  to  the  house  shall  seem  proper. 

LXI.  The  sherifls  of  Yorkshire  and  Lincolnshire,  and  the  eherifis  of  the  obudUcs  divided 
by  this  act,  shall  duly  cause  proelamation  to  be  made  of  the  several  dajv  fixed  for  the  election 
of  a  knight  or  knights  of  the  shire  for  the  several  ridings,  parts,  and  diTiaions  of  their  ic- 
■pective  counties,  and  shall  preside  at  the  election,  by  themselTeB  or  their  lawful  deputieL 

LXI  I.  At  every  contested  election  of  a  knight  or  knights,  to  senre  in  any  ftiture  parlia- 
ment, for  any  county,  riding,  parts,  or  division  of  a  county,  the  polling  shsJl  oommeDoe  at 
nine  c^dock  of  the  forenoon  of  the  next  day  but  two  after  ^e  day  fixed  for  elecUoD,  unlesiaKk 
next  day  but  two  shall  be  Saturday  or  Sunday,  and  then  on  the  Monday  following  at  the  princi- 
pal place  of  election,  and  also  at  the  several  places  to  be  appointed  as  hereinaflter  directed  for 
taking  polls :  and  such  polling  shall  continue  for  two  days  only,  such  two  days  being  sucna- 
sive  days :  (that  is  to  say,)  for  seven  hours  on  the  first  day  of  polling,  and  for  eight  hoon  oo 
the  second  day  of  pdliug ;  and  no  poll  shall  be  kept  open  later  than  four  o*dock  in  the  after. 
noon  of  the  second  day :  any  statute  to  the  contrary  notwithstanding, 

LXI II.  The  respective  counties  in  England  and  Wales,  and  the  respective  ridings,  parts, 
and  divisions  of  counties  shall  be  divided  into  convenient  districts  for  polling,  and  in  eacb 
district  shall  be  appointed  a  convenient  place  for  taking  the  poll  at  all  elections  of  a  kidght 
or  knights  of  the  shire,  to  serve  in  any  future  parliament,  and  such  districts  and  pboeafor 
taking  the  poll  shaU  be  settled  and  appointed  by  the  act  to  be  passed  in  this  present  parlia- 
ment, for  the  purpose  of  settling  and  describing  the  divisions  of  the  counties  enumerated  in 
schedule  F :  provided  that  no  county,  nor  any  riding,  parts,  or  division  shall  have  more  than 
fifteen  districts  and  respective  places  appointed  for  taking  the  poll  for  such  county,  riding, 
parts,  or  division. 

LXI  V.  At  every  contested  election  for  any  county,  riding,  parta,  or  division  of  a  oouDty 
the  sherifi;  under-sherifi;  or  sherifi'*s  deputy  shall,  if  required  thereto,  by  or  on  behalf  of  any 
candidate,  on  the  day  fixed  for  the  election,  and  if  not  so  required,  may,  if  it  shall  appear  to 
him  expedient,  cause  to  be  erected  a  reasonable  number  of  booths,  for  taking  the  poll  at 
the  principal  place  of  election,  and  also  at  each  of  the  polling  pteces,  so  to  be  appointed 
as  aforesaid,  and  shall  cause  to  be  affixed  on  the  most  conspicuous  part  of  the  said  booths,  tiie 
names  of  the  several  parishes,  townships^  and  pkices  for  which  such  booth  is  respective!) 
aUotted :  and  no  person  shall  be  admitted  to  vote  at  any  such  election,  in  respect  of  any  pro- 
perty situate  in  any  parish,  township,  or  place,  except  at  the  booth,  aUotted  for  such  parish, 
township,  or  place,  and  if  no  booth  shall  bo  allotted  for  the  same,  then,  at  any  of  the  bootlis 
of  the  same  district:  and  in  case  any  parish,  township,  or  place  shall  happen  not  to  be  in- 
cluded in  any  of  the  districts  to  be  appointed,  the  votes  in  respect  of  property  situate  in  any 
parish,  township,  or  place  so  omitted,  shall  be  taken  at  the  principal  place  of  election  for  the 
county  or  riding,  parts  or  division  of  the  county,  as  the  case  may  be. 

LXV.  The  sheriff  shall  have  power  to  appoint  deputies  to  preside,  and  clerks  to  take  the 
poll  at  the  principal  phices  of  elecUon,  and  also  at  the  several  pkices  appointed  for  takhig  \h 
poll  for  any  county,  riding,  parts,  or  division  of  a  count}',  and  the  poll  clerks  empk>}ed  at 
those  several  pkces  shall,  at  the  close  of  each  day's  poll,  endose  and  seal  their  several  books, 
and  shall  publicly  deliver  them,  so  enclosed  and  sealed,  to  the  sherifi*,  under-^erifi*,  orsherif 
deputy,  presiding  at  such  poll,  who  shall  give  a  receipt  for  the  same,  and  shall,  on  the  com- 
mencement of  the  poll  on  the  second  day,  deliver  them  back,  so  enclosed  and  sealed,  to  the 
persons  from  whom  he  shall  have  received  them :  and  on  the  final  dose  of  the  poll,  every 
such  deputy,  who  shall  have  received  any  such  poll  books,  shall  forthwith  deliver  or  tianaoiit 
the  same,  so  endosed  and  sealed,  to  the  sheriff  or  his  underoherifi;  who  shall  receive  and 
keep  all  the  poll  books  unopened  until  the  re-assembling  of  the  court  on  the  day  next  but  one 
after  the  dose  of  the  poll,  unless  such  next  day  but  one  shall  be  Sunday,  and  then  csi  the 
Monday  following,  when  he  shall  openly  break  the  seals  thereon,  and  cast  up  the  number  of 
votes  as  they  appear  on  the  said  several  books,  and  shall  openly  dedare  the  state  of  the  poll, 
and  shall  make  prodamation  of  the  member  or  members  chosen,  not  later  than  two  o'clock 
in  the  afternoon  of  the  said  day. 

LX  VI.  In  all  matters  rdalive  to  the  elecUon  of  a  knight  or  knights  of  the  shire,  to  seive 
in  any  future  parliament  for  any  county,  riding,  parts,  or  division  of  a  county,  thesherifTof 
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(he  oDonty,  bis  imder-dierifi;  or  any  hwAil  deputy  of  such  sheriff,  shall  have  power  to  act  in 
aU  places  haTing  any  exdnaiTe  jurisdiction  or  pririlege  whatsoerer,  in  the  same  manner  as 
such  sheriffy  under  sheriff,  or  deputy  may  act  within  any  part  of  such  sheriff's  ordinary 
jttrisdictiQik 

LXVIL  At  ereiy  contested  election  of  a  member  or  memben,  to  senre  in  any  future  par- 
Hament  fiir  any  city  or  borough  in  Fingland,  except  the  borough  of  Monmouth,  the  poU 
shall  oommenoe  oo  the  day  fixed  Ibr  the  electiai,  or  on  the  day  next  following,  or  at  the  latsit 
OB  the  third  day,  unless  any  of  the  said  days  shaU  be  Saturday  or  Sunday,  and  then  on  the 
Mcnday  following,  the  partlcuhu*  day  for  the  commencement  of  the  poll  to  be  fixed  by  the 
retnrning  officer :  and  such  polling  shall  continue  for  two  days  only,  such  days  being  suo- 
eesBTe  da^a,  (that  is  to  say,)  Ibr  seven  houn  on  the  fint  day  of  pollings  and  ibr  eight 
hoars  on  the  seootid  day  of  polling :  and  that  the  poll  shall,  on  no  account,  be  kept  open  hiter 
Uun  four  o'clock  in  the  afternoon  of  such  second  day :  any  statute  to  the  contrary  notwith- 
itanding. 

LXVlir.  At  erery  contested  election  for  a  member  or  members,  to  senre  in  any  fiilnre 
parliiunent  for  any  city  or  borough  in  England,  except  the  borough  of  Monmouth,  the  re- 
turning oflioer  shall,  if  required  thereto  by,  or  on  behalf  of,  any  candidate  on  the  day  iixed 
for  the  election,  and  if  not  required,  may,  if  it  shall  appear  to  him  expedient,  cause  to  be 
erected,  for  taking  the  poll  at  such  election,  different  booths  for  different  perishes,  districts, 
or  parts  of  such  dty  or  borough,  which  booths  may  be  situated  either  in  one  place  or  in 
several  places ;  and  shall  be  so  divided  and  aUotted  into  compartments,  as  to  the  returning 
oficer  shall  seem  most  convenient,  so  that  no  greater  number  than  six  hundred  shall  be 
nqtdred  to  poU  at  any  one  ccmpartment :  and  the  returning  officer  shall  appoint  a  derk  to 
take  the  poll  at  each  compartment,  and  shall  cause  to  be  affixed  on  the  most  conspicuous 
parts  of  the  said  booths,  the  names  of  the  several  parishes,  districts,  and  parts  for  which  such 
booth  is  respectively  allotted :  and  no  person  shall  be  admitted  to  vote  at  any  such  election, 
except  at  the  booth  alkitted  for  the  parish,  district,  or  part  wherein  the  property  may  be 
atoate  in  respefit  of  which  he  elaims  to  vote,  or  in  case  he  does  notchdm  to  vote  in  respect  of 
property,  then  wherein  his  phice  of  abode  as  described  in  the  register  may  be :  but  in  case 
DO  booth  shall  happen  to  be  provided  for  any  particubu*  parish,  district,  or  part,  as  aforesaid, 
the  votes  of  persons  voting  in  respect  of  property  situate  in  any  parish,  district,  or  port  so 
omitted,  or  having  their  pteoe  of  abode  therefn,  may  be  taken  at  any  of  the  said  booths,  and 
the  votes  o^  ft-eemen,  residing  out  of  the  limits  of  the  city  or  liorough,  may  be  taken  at  any 
of  the  aid  booths,  and  public  notice  of  the  situation,  dirision,  and  aUotment  of  the  different 
berths  shall  be  given  tvro  days  before  the  commencement  of  the  poll,  by  the  returning  officer : 
ud  in  case  the  booths  shall  be  situated  in  different  pkioes,  the  returning  officer  may  appoint 
>  deputy  to  preside  at  each  place :  and  at  every  such  election,  the  poll  clerks,  at  the  dose  of 
each  daj's  poll,  shall  endose  and  seal  their  several  poll  books,  and  shall  publidy  ddiver  them, 
9  endosed  and  sealed,  to  the  returning  officer  or  his  deputy,  who  shall  give  a  receipt  for  the 
sine,  and  shall,  on  the  commencement  of  the  pdl  on  the  second  day,  deliver  them  back,  so 
OKioied  and  sealed,  to  the  persons  from  whom  he  shall  have  received  them :  and  every 
^ty,  so  receiving  any  such  poll  books,  on  the  final  dose  of  the  poU,  shall  forthwith  deliver 
ortraosmit  the  same,  so  indosed  and  sealed,  to  the  returning  officer,  who  shall  receive  and 
keep  aD  the  poQ  books  unopened  until  the  folhming  day,  unless  such  day  be  Sunday,  and  then 
till  the  Monday  fdlowing,  when  he  shall  openly  break  the  seals  thereon,  and  cast  up  the 
nunber  of  votes  as  they  appear  on  the  said  several  books,  and  shall  openly  declare  the  state 
of  the  poQ,  and  make  proclamation  of  the  member  or  members  chosen,  not  bter  than  two 
e'dock  in  the  afternoon  of  the  said  day :  provided  always,  that  the  returning  officer  or  his 
hvfnl  deputy  may,  if  he  think  fit,  declare  the  final  state  of  the  poU,  and  proceed  to  make 
the  return  immediatdy  after  the  poll  shall  have  been  dosed :  provided  also,  that  no  nomina- 
tion diall  be  made,  or  dection  holden,  of  any  member  for  any  dty  or  borough  in  any  church, 
cbapd,  or  other  place  of  public  worship. 

LXIX.  Prorided  always^  that  so  ihr  as  relates  to  the  several  boroughs  of  New  Shoieham, 
Criddade,  Aylesbury,  and  East  Retford,  as  defined  by  this  act,  the  said  several  boroughs 
>laU  be  divided  into  convenient  districts  for  pdling,  and  there  shall  be  appointed  in  each 
^ftivit  a  oonvenient  pkioe  for  taking  the  poll  at  all  dections  of  members,  to  senre  in  any 
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future  ptrltement,  for  eftch  of  the  nld  boioughf,  vhidi  districts  and  pkMB  tar  tsUog  the 
poU  shall  be  settled  and  appointed  by  an  act  to  be  pmed  in  this  present  pariiaount. 

LXX.  Nothliy  in  this  aet  oontained  shall  prarent  any  sheriff  or  other  letnnifn^  offioer, 
or  the  lawful  deputy  of  any  returning  officer,  from  dosing  the  poll  previous  to  the  time  ibed 
by  this  act,  in  any  ease  when  the  same  might  iMnre  been  lawfully  dosed  before  the  psBby  of 
this  act:  and  when  the  proesedings  at  any  election  shall  be  intemipted  or  ofastracted  by 
any  riot  or  open  violence,  the  sheriff,  or  other  returning  officer,  or  the  lawful  deputy  of  any 
returning  officer,  shall  not,  Ibr  such  cause,  finally  dose  the  pdl,  but,  in  case  the  praowdiiifg 
shall  be  so  interrupted  or  obetnicted  at  any  particular  polling  pkMse  or  places^  shdl  s^joora 
the  poll  at  such  place  or  plaoee  only  until  the  following  day,  and,  if  neoesnry,  shall  foitkr 
adjourn  the  same  until  such  interruption  or  obstruction  shall  have  ceased,  when  the  retinniif 
officer  or  his  deputy  shall  again  proceed  to  take  the  poll  at  such  place  or  plaoes:  and  any  diy 
whereon  the  poll  shall  have  been  so  aiiyoumed  shall  not,  as  to  such  place  or  pl|kb  beredbond 
one  of  the  two  days  of  polling  at  such  dection,  within  the  meaning  of  thia|iHkid  wherem 
the  pdl  shall  have  been  so  acyoumed  by  any  deputy  of  any  sheriff  or  other  mimiiY  officxr, 
such  deputy  shall  forthwith  give  notice  of  such  adjournment  to  the  sheriff  or  retuniiiv  officer, 
who  shall  not  finally  dedara  the  slate  of  the  pdl,  or  make  prodamation  of  the  member  or 
members  diosen,  until  the  poll  so  adjourned,  at  such  place  or  places  as  afinresaid,  diall  hare 
been  finally  dosed,  and  ddivered  or  tiansmitted  to  such  sheriff  or  other  retuniii^  officer: 
any  thing  herdnbefore  contained  to  the  contrary  notwithstanding. 

LXXI.  From  and  after  the  end  of  this  present  parliament,  all  booths  erected  to  the  oon- 
Teiiience  of  taking  polls  shall  be  erected  at  the  jdnt  and  equal  expense  of  the  seveni  candi- 
dates, and  the  same  shall  be  erected  by  oontraot  with  the  candidates,  if  they  shall  thinkik 
to  make  such  contract,  or  if  they  shall  not  make  suchoontrect,  then  the  same  shall  beereded 
by  the  sheriff  or  other  returning  officer,  at  the  expense  of  the  seveni  candidates  as  afbreaud, 
subject  to  such  limitatkm  as  is  hereinbefore  next  mentioned ;  (that  is  to  my«)  that  the  expeon 
to  be  incurred  for  the  booth  or  booths  to  be  erected  at  the  prindpal  place  of  dection  &r  any 
county,  riding,  part%  or  division  of  a  county,  or  at  any  of  the  pdling  phMseasoto  be  appointed 
as  aforesaid,  shall  not  exceed  the  sum  of  forty  pounds,  in  respect  of  any  one  sodi  prindpal 
phuM  of  election,  or  any  one  such  polling  place :  and  that  the  expense  to  be  incurred  for  any 
booth  or  booths  to  be  erected  for  any  paridi,  district,  or  part  of  any  dtj  or  borough  shsU  not 
exceed  the  sum  of  twent}--five  pounds  in  respect  of  one  such  parish*  district,  or  part:  and 
that  all  deputies  appointed  by  the  sheriff  or  other  rctuniiiv  officer,  shall  be  paid  each  two 
guineas  by  the  day,  and  all  clerks  employed  in  taking  the  pdl,  shall  be  paid  each  one  guinea 
by  the  day,  at  the  expense  of  the  candidatei  at  such  dectioi :  provided  always,  that  if  any 
person  shall  be  propoeed  without  his  oonsent,  then  the  person  so  proposing  kdm  shall  be  Uablc 
to  defray  his  share  of  the  said  expenses  in  the  like  manner  as  if  he  had  been  a  candidate: 
provided  atao,  that  the  sheriff  or  returning  oflicer  may,  if  he  shall  think  fit,  instead  of  erect- 
ing such  booth  or  booths  as  aforesaid,  procure,  or  hire,  and  use  any  houses  or  other  bdldings 
for  the  purpose  of  taking  the  pdl  therein,  subject,  always,  to  the  aame  regulatiens^  previ- 
dons,  and  limitations  of  expense  as  are  hereinbefore  mentioned  vrith  regard  to  booths  (k 
taking  the  poll.  • 

LXXI  I.  The  sheriff  or  other  returning  ofitoer  shdl,  belbre  the  day  fixed  for  the  dedion, 
cause  to  be  made,  for  the  use  of  eadi  boothor  other  pdling  place  at  sudi  dection,  atraeoopy 
of  the  register  of  voters,  and  shall,  under  his  hand,  certify  every  suoh  copy  to  be  tree. 

LXXI  1 1.  Every  deputy  of  a  sheriff  or  other  returning  oiBcer,  shall  hare  the  ssme  power 
of  administering  the  oaths  and  afikmationa  rsquired  by  hiw,  and  of  appointing  conunisdoBen 
for  administering  such  oaths  and  affirmations  as  may,  by  law,  t>e  administerBd  by  camnia- 
doners,  as  thesheriff  or  other  returning  oflicer  has  by  virtue  of  this  or  any  other  act,  and 
subject  to  the  aame  regulations  and  providona  in  every  other  respect,  aa  sueh  sheriff  or  ether 
retuniing  officer. 

LXXIV.  From  and  after  the  end  of  this  present  pailiament,  every  person  who  ahsU 
have  a  right  to  vote  in  the  dection  of  a  member  for  the  borough  of  Monmouth,  fa  respect 
of  the  towns  ot  Newport  or  Usk,  shall  give  his  vote  at  Newport  or  Usk  respecdvdy,  before 
the  deputy  for  each  of  such  towns,  whom  the  returning  officer  of  the  borough  of  Monmevth 
is  hereby  authoriaed  and  required  to  appoint :  and  eweiy  penon  wbe  shall  have  a  right  ts  vde 
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n  UwfllectioB  of  a  member  for  any  Bhire-timii  or  borough,  in  respect  of  any  place  named  in  the 
int  oalumn  ofKhedale  £,  shall  give  his  YOte  at  such  pfauie  before  the  deputy  for  such  place, 
iriNun  the  rstnixiiDg  oflioer  of  the  shirs-town  or  borough,  is  hereby  authorised  and  required 
(oappoint :  and  any  penon  who  shall  have  a  light  to  vote  in  the  election  of  a  member  for 
Uk  boroogb  oompoiad  of  the  towns  of  Swansea,  Loughor,  Neath,  Aberavon,  and  Ken-fig, 
ibill  give  his  fote  at  the  town  m  respect  of  which  heshaU  be  entitled  to  vote,  (that  is  to  say,) 
at  SmuMBB,  beiore  the  portreeTO  of  Swansea,  and  at  each  of  the  other  towns  before  the  deputy 
of  avk  town,  whom  the  said  portreeve  is  hereby  authorised  and  required  to  appoint :  and  at 
eiery  eootested  election  fer  the  boroi^h  of  Monmouth,  or  for  any  shire,  town,  or  borough 
named  in  the  seeond  ooliunn  of  the  said  schedule  £,  or  for  the  borough  composed  of  the  said 
arc  toeia^  or  for  the  borough  of  Brecon,  the  poUing  shall  commence  on  the  day  next  after 
the  dfty  fixed  for  the  respectiTe  election,  wiless  such  next  day  should  be  Saturday  or  Sunday, 
aad  then  on  the  Monday  following,  as  well  at  Monmouth  as  at  Newport  and  Usk  respec- 
tJTely,  sad  as  well  at  the  shire-town  or  borough,  as  at  each  of  the  places  sharing  in  the 
eteetkn  therewith  respectively,  and  as  well  at  Swansea  as  at  eaeh  of  the  four  other  towns 
raptttiTely:  and  siieh  polling  shall  continue  for  two  days  only,  such  two  days  being  suooee- 
aiedajs,  (that  is  to  say,)  for  seven  houn  on  the  iint  day  of  polling,  and  for  eight  hours  on 
Ikinaod  day  of  polling,  and  that  the  poll  shall,  on  no  account,  be  kept  open  later  than  four 
o'doek  in  the  aflemoma  of  such  second  day ;  and  the  ntuming  officer  of  the  borough  of 
Moomoath  shall  give  to  the  deputies  for  Newport  and  Usk  respectively,  and  the  returning 
flffioer  of  any  shire-town  or  borough  named  in  the  second  column  of  the  said  schedule  E, 
ihifl  give  to  the  deputy  for  each  of  the  places  sharing  in  the  election  for  such  shire-town  or 
tenmgh,  notice  of  the  day  fixed  for  such  respective  election,  and  shall,  before  the  day  fixed 
ktamk  respective  election,  cause  to  be  made  and  to  be  delivered,  to  every  such  deputy,  a 
(rae  copy  of  the  register  of  voters  for  the  borough  of  Monmouth,  or  for  such  shire-town  or 
hifwgh,  ss  the  case  may  be,  and  shall,  under  his  hand,  certify  every  such  espy  to  be  true : 
«d  tbe  portreeve  of  the  town  of  Swansea  shall  give  nodoe  of  the  day  of  election  to  the  deputy 
6f  ach  of  the  towns  of  Loughor,  Neath,  Aberavon,  and  Ken-fig,  and  shall,  in  like  manner, 
on  to  be  made  and  delivered  to  every  such  deputy,  a  true  and  certified  copy  of  the  re- 
later  of  foters  for  the  borough  composed  of  the  said  five  towns ;  and  the  rerpective  deputies  for 
Newpoft  and  Usk*  and  for  the  respective  places  named  in  the  first  column  of  the  said  »rhe- 
^E,  aa  well  as  for  the  towns  of  Loughor,  Neath,  Aberavon,  and  Ken.  fig,  shall  respeo 
tirely  take  and  conduct  the  poll,  and  deliver  and  transmit  the  poll  books  in  the  same  manner 
K  the  deputies  of  the  retuming  ofiSoen  of  the  cities  and  boroughs  in  England  are  hereiiibe- 
£ate<iincted  to  do^  and  shall  have  the  same  powers  and  perform  the  same  duties,  in  every 
r«ipect,  as  aro  respectively  eonferred  and  imposed  on  the'said  deputies  by  this  act :  provided 
ilvajfi,  that  where  there  shall  be  a  mayor,  portreeve,  or  other  chief  municipal  officer  in  any 
tovD  or  place  for  which  the  returning  ofitoer  or  the  portreeve  of  Swansea  is  required  to  ap- 
piot  a  deputy  as  aforesaid,  such  retuming  officer  or  the  portreeve  of  Swansea,  as  the  case 
>B>T  be,  is  hereby  required  to  appoint  such  chief  municipal  officer  for  the  time  being,  to  be 
acb  deputy  for  such  town  or  place. 

LXXV.  All  laws,  statutes,  and  usagea  now  in  force  respecting  the  election  of  members  to 
aovain  paiiiament,  for  that  part  of  the  united  kingdom  called  England  and  Wales,  shall  be 
and  nnain,  and  are  hereby  declared  to  be  imd  remain,  in  full  foroe,  and  shall  apply  to  the 
<^«tion  of  members  to  serve  in  parliament  for  all  the  counties,  ridings,  parts,  and  divisions 
ef  OBontiea,  dties,  and  boroughs  hereby  empowered  to  return  memben,  as  fully  and  efiectu- 
%  as  if  the  same  respectively  had  heretofore  returned  members,  except  so  for  as  any  of  the 
^  hws,  statutes,  or  usages  are  repealed  or  altered  by  this  act,  or  are  inconsistent  with  the 
prDTisons  thereof. 

I'XXVI.  If  any  sherifi;  returning  officer,  barrister,  overseer,  or  any  person  whatsoever, 
tkali  wilfully  contravene  or  disobey  the  provisions  of  this  act  or  any  of  them,  with  respect  to 
uy  natter  or  thing  which  such  sherifi;  returning  officer,  barrister,  overseer,  or  other  person  is 
|i^y  required  to  do,  he  shall,  for  such  his  offence,  be  liable  to  be  sued  in  an  action  of  debt 
b  aoy  of  his  majesty's  courts  of  record  at  Westminster,  for  the  penal  sum  of  five  hundred 
(<«ndi)  and  the  jury  before  whom  such  acUon  shall  be  tried,  may  find  their  verdict  for  the 

.  ^  aun  of  five  hundred  pounds,  or  for  any  less  sum  which  the  said  jury  shall  think  it  just 

I  2  Y 
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that  he  tbould  pay  far  such  his  oflhnce :  and  the  defendant  in  such  action,  being  oonndfld 
■hatl  pay  each  poial  sum  so  awarded,  with  full  oosis  of  suit,  to  the  party  who  my  aie  for 
the  Mine:  provided  always^  that  no  auch  acdon  ehall  be  brou^t  except  by  a  penoa  beu^ 
an  elector,  or  claiming  to  be  an  eleotor,  or  a  candidate,  or  a  member  actually  retomed  or 
other  party  aggrieved  i  provided  abo,  that  the  remedy  hereby  given  againrt  the  ntoniif 
oflloer  ahatt  not  be  construed  to  supenede  any  remedy  or  action  against  liim,  aeoiidiD|  totht 
faiw  now  in  force. 

LXXVII.  All  writa  to  be  ianied  for  the  election  of  Memben,  to  serve  in  all  fatnre  pu- 
UamentB,  and  all  mandates,  precepts,  instraments,  proceedingi,  and  notices  cnnsei]aBit  upon 
sueh  writs,  shall  be,  and  the  same  are,  hereby  authoriaed  to  be  framed  and  expreaed  iaaKh 
manner  and  Ibrm,  as  may  be  necessary  for  the  carrying  the  provisfions  of  this  set  iolo 
efiect 

LXXVIII.  Provided  always,  that  nothing  in  this  act  contained  shall  extend  to,  or  id  bbj 
wise  aiDBct,  the  election  of  members  to  serve  in  parliament,  for  the  univenities  of  Oxfiird  or 
Cambridge,  or  shall  entitle  any  person  to  vote  in  the  election  of  membeis  to  serve  in  puln. 
ment  for  the  city  of  Oxford  or  town  of  Cambridge,  in  respect  of  the  oocapation  of  any 
chambers  or  premises  in  any  of  the  colleges  or  balls  of  the  univeiaities  of  Oiibnl  or 
Cambridge. 

LXXIX.  Throughout  this  act,  wherever  the  words  '*dty  or  boroogh,"  **6A9  or 
boroughs,"  may  occur,  tJ^ose  words  shall  be  construed  to  indude,  except  there  be  sametbing 
In  the  subject  or  context  manifestiy  repugiumt  to  such  construction,  all  towns  oorpmt^ 
cinque  ports,  districts,  or  pteces  within  England  and  Wales  which  shall  be  entitled,  ate 
this  act  shall  have  passed,  to  return  a  member  or  members  to  serve  in  parliament,  other 
than  counties  at  large,  and  ridings,  parts,  and  divisions  of  counties  at  large,  and  shall  &i» 
indude  the  town  of  Berwick-upon-Tweed ;  and  the  words  <*  returning  oflicer,"  sbsli  apply 
to  every  person  or  persons  to  whom,  by  virtue  of  his  or  their  office,  dther  under  the  pre- 
sent act,  or  under  any  former  law,  custom,  or  statute,  the  execution  of  any  writ  or  preapt 
doth  or  shall  belong  for  the  election  of  a  member  or  members  to  serve  in  pariiammt,  by 
whatever  name  or  tide  such  person  or  persons  iruiy  be  called ;  and  the  wordft  *<  parish  or 
towiMhip,**  shall  extend  to  every  perish,  townships  viUe,  hamlet,  distrid,  or  ptaee  maintabi- 
ing  its  own  poor ;  and  the  words  <*  overseers  of  the  poor,"  shall  extend  to  all  persons  wbo^  bf 
virtue  of  any  office  or  appointment  shall  execute  the  duties  of  oveneers  of  the  poor,  by 
whatever  name  or  titie  such  persons  rrmy  be  called,  and  in  whatsoever  manner  they  may  be 
appdnted,  and  that  all  matters  by  this  act  directed  to  be  done  by  the  overseers  of  apariih  or 
township  may  be  bwfully  done  by  the  major  part  of  such  overseeia,  and  that  wherenr  any 
notice  is  by  this  act  required  to  be  given  to  the  overseers  of  any  parish  or  township,  it  shaa  i 
be  suffident  if  such  notice  shall  be  ddlvered  to  any  one  of  such  overseers,  or  shall  be  kit  at 
his  place  of  abode,  or  at  his  office  or  other  phioe  for  trsnaacUng  parochial  buaincs,  or  shall 
be  sent  by  the  post,  addressed  by  a  suffident  direction  to  the  ovenoen  of  the  particalsr  parish 
or  township,  or  to  any  one  of  them,  either  by  their  or  his  christian  name  and  surname,  or  by  | 
their  or  his  name  of  office ;  and  that  all  provisions  in  this  act,  relative  to  any  matten  to  bo 
done  by  or  with  regard  to  justices  of  the  peace  for  counties,  or  sessions  of  the  pcsoo  for 
counties,  or  derks  of  the  peace  for  counties,  or  treasurera  of  counties^  shall  extend  to  tha| 
justices,  sessions^  derks  of  the  peace,  and  treasuren  of  the  several  ridings  of  Yorkahire,  and  | 
parts  of  Lincdnshire ;  and  that  tlie  derk  of  the  peace  for  the  time  being  for  the  borough  of, 
Newport,  in  the  ide  of  Wight,  shall,  for  the  purposes  of  this  act,  be  deemed  and  tsken  to 
be  the  derk  of  the  peace  for  the  county  of  the  ide  of  Wight;  and  that  all  the  sdd  rapectiTs| 
justices,  sessions,  and  derks  of  the  peace,  shall  have  power  to  do  the  several  matten  required! 
by  this  act,  as  well  within  places  of  exdusive  jurisdiction  as  without ;  and  that  no  mlsfwmer, 
or  inaccurate  deECription  of  any  person  or  pbce  named  or  described  in  any  sdiedde  to  thii 
act  annexed,  or  in  any  list  or  register  of  votera,  or  in  any  notice  required  by  this  act,  shalj 
In  anywise  prevent  or  abridge  the  operation  of  this  act,  with  respect  to  sueh  person  or  pte 
provided  that  sueh  penon  or  place  shall  be  so  designated  in  such  sdiedule,  list,  register,  or  I 
notice,  as  to  be  commonly  underetood. 

LXXXi  And  whereas  it  may  happen  that  the  act  or  acts  for  settling  the  bonndsries  tt 
dties,  boroughs,  and  other  places,  and  the  dividons  of  counties,  as  herdnbefore  mentionei^ 
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■ly  not  be  pond  within  mch  time  m  wiU  allow  theeerenl  proviiiQns  of  this  act  rehUve  to 

th«  lite  of  vocen,  within  mch  mpectfTe  boundariei  and  divisions,  and  the  TUrioos  noticee 

and  proeeedings  propaiatoiy  U>  and  ootmected  with  such  lists,  to  be  oairied  into  eSenA  within 

tbesevenl  periods  in  the  preoent  year,  hereinbefore  specified  and  limited  in  that  behalf; 

ad  it  19^  therefbre^  expedient  in  sncfa  event  as  aforesaid,  to  appoint  other  periods  for  the 

psrposQB  albresaid  ;  be  it  therelbre  enacted,  that  if  the  act  or  acts  for  settling  the  boundaries 

nd  dlTisions  hereinbefiire  mentioned,  shall  not  be  passed  before  the  twentieth  day  of  June 

ia  the  present  year,  then,  and  in  such  esse,  the  notice  hereinbefore  required  to  be  given  on 

tlie  and  twentieth  day  of  June,  shall  not  be  given  on  that  day,  and  the  lists  of  voters,  and 

the  Botioes  and  other  proceedings  prepantory  to  and  connected  with  such  lists  shall  not  be 

Bade  out,  given,  or  had  upon  or  within  the  several  days  or  times  in  the  present  year,  herein- 

before  specified  In  that  behalf ;  but  if  the  act  or  acts  for  settiing  the  boundaries  of  dties, 

tenogha,  and  other  places  and  the  divisions  of  counties,  as  hereinbefore  mentioned,  shall 

be  paaed  in  the  preoent  year  subsequenUy  to  the  twentieth  day  of  June,  then,  and  in  such 

OK,  his  majesty  shall,  by  an  order  made  with  the  advice  of  his  most  honoUFsble  privy 

ONDidJ,  appoint  In  lien  of  the  day  for  the  present  year  hereinbefore  specified  in  that  behalf^ 

Boertan  other  day,  before  or  upon  which  the  respective  lists  of  voters  shall  be  made  out, 

nd  shall  also  appoint,  in  lieu  of  the  several  days  and  times  for  the  present  year,  hereinbefore 

lulled  or  limited  in  that  behalf,  certain  other  days  and  times  upon  or  within  which  all 

Bitioai,  €iaim%  objectioDS,  and  other  matters  whatsoever  by  this  act  required  to  be  given, 

ddifered,  transmitted^  done,  or  performed  in  reUtion  to  such  lists,  either  before  or  aftei  the 

mkingoutof  such  lists^  shall  be  respectively  given,  delivered,  transmitted,  done,  and  per- 

fnncd ;  and  his  majesty  shall  also^  by  such  order,  appoint,  in  lieu  of  the  period  for  the  pre- 

nt  year,  hereinbefore  limited  in  that  behalf,  a  certain  other  period  for  the  reviaon  of  the 

Riptcti¥e  iisis  of  voten  by  the  barristers,  and  shall  also  appoint,  within  what  time.  In  lieu 

rf  the  time  for  the  present  year,  hereinbefore  limited  in  that  behalf,  such  respective  lists 

tiaU  be  copied  cwt  into  boolts,  aiid,  when  neoesmry,  delivered  to  the  sheriff  or  under-sheriff, 

lad  from  what  day,  in  lieu  of  the  day  for  the  present  year  hereinbefore  specified  in  that  be- 

^  auh  respective  books  shall  begin  to  be  in  force  as  the  rcgisten  of  voten;  and  his 

lajeaty  may  also,  by  such  order  in  council,  appoint  any  daj-s  and  times  for  doing  the  several 

Khcr  DBtten  required  or  authorised  by  this  act,  in  lieu  of  the  ssveral  da}-s  and  timee  for  the 

fRsent  year  hereinbefore  specified ;  and  all  days  and  times  so  appointed  by  his  majesty,  as 

>ibRsdd,  shall  be  deemed  to  be  of  the  same  foroe  and  effect  as  if  they  had  in  wery  instance 

\m  mentioned  in  this  act,  in  lieu  of  the  days  and  times  for  the  present  year  hereinbefore 

ftdfied  in  that  behalf:  provided  always,  that  nothing  herein  contained  shall  authorise  his 

ui«sty  to  appoint  any  days  or  times  in  lieu  of  the  days  and  times  mentioned  in  this  act, 

aeept  for  the  purpose  of  carrying  into  effect  the  fint  registration  of  voters  under  this  act-: 

provided  alao,  that  no  penon  shall  be  entitled  to  be  included  in  such  first  registration  of 

iDten,  vnlea  he  would  have  been  entitied  on  the  last  day  of  July  in  the  present  year  to  have 

lis  name  ioeerted  in  some  Ust  of  voters,  if  such  list  had  been  made  out  on  the  said  last  day 

LXXX.I.  Provided  always,  that  if  a  diasolution  of  the  present  parliament  shall  take  place 
ifter  the  paanng  of  this  act.  and  after  the  passing  of  the  act  or  acts  for  settling  the  boundaries 
of  dtieB,  boroughs^  and  other  places,  and  the  divisions  of  counties,  as  hereinbefore  men- 
^>a»d,  but  before  the  day  at  amffiom  which  the  registers  of  voten  to  be  first  made  by  virtue 
«f  this  act  ahali  begin  to  be  in  force,  in  such  case  such  persons  only  shall  be  entitied  to  vote 
in  the  election  of  members  to  serve  in  a  new  parliament  for  any  county,  ridiug,  parts,  or 
&rsm  of  a  county,  or  for  any  dty  or  borough  as  would  be  entitied  to  be  inserted  in  the  re- 
^^tUn  Uala  of  voten  for  the  same  directed  to  be  made  under  this  act,  if  the  day  of  election 
kd been  the  day  for  making  out  such  respective  lists;  and  such  persons  shall  be  entitied  to 
nte  in  mch  election,  although  they  may  not  have  been  registered  according  to  the  provisiano 
tf  thii  act,  any  thing  herein  contained  notwithstanding ;  and  the  polling  at  such  election  fbr 
»>)  eoonty,  riding,  parts,  or  division  of  a  county,  may  be  continued  for  fifteen  days^  and  the 
P^ing  at  such  election  for  any  city  or  borough  may  be  continued  for  eight  da)!,  any  thing 
ttntnoontahied  notwithstanding. 

LXXXll.  Providtd  also,  that  if  a  diswluUon  of  the  present  parliament  shall  take  pkwf 
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after  the  paasiiig  of  thb  act,  and  before  the  paaring  of  the  act  or  acts  for  aettUog  mptt&f^ 
the  boimdariet  of  dties,  boroughs,  and  other  pboes,  and  the  diiiaiom  of  oountics  bi  hmiii. 
before  mentioned,  then,  and  in  such  cbm^  the  election  of  memben  to  serve  in  a  new  ptrla*  | 
ment  shall,  both  as  to  the  pemns  entitled  to  vote  and  otherwise,  be  regulated  sooordiif  t«  j 
the  provisions  of  this  act,  aave  and  except  as  hereinbefore  mentioDed ;  (that  is  to  ay,)  that 
as  to  the  seTersl  oountics  enumenited  in  schedule  F,  all  pemns  entitled  by  Tirtne  of  thii 
act,  in  respect  of  property  therein,  to  vote  in  the  election  of  knights  of  the  shire,  shell  be  en- 
titled to  TOte  for  four  knights  of  the  shire  to  senre  in  such  new  parliament  for  suck  of  ihe 
said  counties,  and  not  for  two  knights  to  senre  for  any  division  of  the  ssSd  oountieB;  sad  that 
as  to  the  severBl  boroughs  enumented  in  schedules  C  and  D,  each  of  the  said  bonwglaihall, 
for  the  purpose  of  electing  a  member  or  memben  to  serve  in  such  new  pariiaincnt,  be 
deemed  to  include  such  places  as  are  specified  and  described  in  coi\ittnctioii  with  the  mat 
of  each  of  the  mid  boroughs  in  schedule  L;  and  that  as  to  the  several  cities  and  bonnghi  b 
England  and  Wales,  not  included  in  schedule  A,  and  now  returning  a  member  or  memben 
to  serve  in  parliament,  and  the  phtces  sharing  in  the  election  for  such  cities  and  benughi, 
each  of  such  dties,  boroughs,  and  ptaces  respectively,  shall,  for  the  purpose  of  efecting  a 
member  or  members  to  serve  in  such  new  parliament  as  aforessid,  be  deemed  to  be  am. 
prehended  within  the  same  limits  as  before  the  passing  of  this  act,  and  not  otherwiae ;  aid 
that  no  place  named  in  the  first  column  of  schedule  E,  which  before  the  passii^  of  thisaei 
did  not  share  in  the  election  of  a  member  for  any  shire,  town,  or  borough  named  in  the 
second  oolumu  of  the  aid  schedule  £,  shall  share  in  the  election  of  a  fliember  for  any  shiie» 
town,  or  borough  to  serve  in  such  new  parliament,  any  thing  hereinbefore  oootained  to  the 
contrary  notwithstanding ;  and  that  the  borough  composed  of  Swansea,  Loughor,  Ncsthr 
Aberavon,  and  Keu-fig  shall  not  return  a  member  to  serve  in  such  new  parliament,  bat 
shall,  instead  thereof;  share  in  the  election  of  a  member  to  serve  in  such  new  paziianent  for 
the  borough  of  GardiiT,  any  thing  hereinbefore  contained  to  the  contrary  notwithstanding; 
and  that  in  the  event  of  such  dissolution  of  parliament  so  taking  place  as  last  aforesaid,  sueb 
persons  only  shall  be  entitled  to  vote  in  the  election  of  members  to  serve  in  such  new  pe^ 
liament  as  aforesaid,  for  the  counties,  ridings,  parts,  cities,  and  boroughs,  which,  in  aich 
event,  shall  return  memben  to  serve  in  such  new  parliament  as  would  be  entitled  to  be 
inserted  in  the  respective  list  of  voters  directed  to  be  made  under  this  act,  if  the  day  of 
election  had  been  the  day  for  making  out  such  respective  lists;  and  such  persons  shall  be 
entitled  to  vote  in  such  election,  although  they  may  not  be  registered  according  lo  the  pro- 
visions of  this  act,  any  thing  hereinbefore  contained  to  the  contrary  notwithstanding;  and 
the  polling  for  such  election  for  any  county,  or  for  any  ridixig  of  Yorkshire,  or  parts  of  Un- 
oolnshire,  may  be  continued  for  fifteen  days,  and  the  polling  at  such  election  for  any  city  oi 
borough  may  be  continued  for  eight  days,  any  thing  hereinbefore  contained  to  the  cootrai; 
itotwithstanding. 


SCHEDULES  TO  WHICH  THE  FOREGOING  ACT  REFERS. 

SCHEDULE  A. 


Boroughs. 

County. 

Boroughs. 

Coonty. 

OldSarum 

Wiltshire 

WestLooe 

Cornwall 

Newtown 

Isle  of  Wight 

St  Germains 

Conimll 

St  Michaels,  or  Mids- 

Newport 

Cornwall 

haU 

Cornwall 

Blechingly 

Surrey 

Gatton 

Surrey 

Aldborough 
Camdford 

Yoikahire 

Bnunber 

Susse/ 

Cornwall 

Boasiney 
Dunwich 

Cornwall 

Hindon 

Wiltshire 

Sufiulk 

EastLooe 

Com«faU 

Ludgerahall 

WilUhire 

Corfo  Castle 

Dorsetshire 

St  Mawes 

Cornwall 

Great  Bedwin 

Wiltshire 

Beeralston 

Devonshire 

Yarmouth 

Hampshire 

OF  THE  LAW  OF  ENGLAND. 


857 


Boroash..    _ 

County. 

Bocoogka. 

County. 

Kent 

Plympton 

Deronahire 

Caai»Bkiog 

Norfolk 

Seafoid 

Suaaex 

EartGrintead 

SuMex 

Heytuabury 

Wiltahlro 

Hisham  Femn 

NorthampCoiiBhin 

Whitchureh 

Suaaex 

Weuiorer 

BucUnghamahiiv 

Hampahiro 
Wiltaldre 

WeoWy 

Herefiwdihin 

Wooton  Baaaat 

WiiieiMlMa 

SlMX 

Downton 

Wiltabire 

Trigony 

Comifall 

Fowey 

ComffaU 

Haalei£eiB 

Sumy 

Milboume  Port 

Saltaah 

Cornwall 

AMbunh 

Suflblk 

Orforf 

Suffolk 

Minehaad 

dlfington 

Ck>nit«all 

Bishop*a  Caatle 

Shxopahire 

Newton 

UncuUre 

Okehampton 

Deronahire 

IJdwitflr 

Somenetihire 

tS^L. 

Weatmoreland 

Bonw^hbiidfo 

Yorkshire 

Cornwall 

Stodibridge 

Hampdiir* 

Brackley 

Nortbampionahire 

Kent 

AiAenhun 

Hedon 

YorkahirD 

SCHEDULE  B. 


BonmglaL 

County. 

Borongha. 

County. 

PfltenSdd 
Alhbaiton 

Hampahire 
Devonahire 

Reicatc 
Hyithe 

Surrey 
Kent 

^nry 

Suffolk 

Droitwitch 

Wonseaterahire 

Wiltahire 

Lyme  Regis 

Doraetahire 

Waieham 

Doiaetshire 

Launoeaton 

Cornwall 

Sbiteabury 

Donetahire 

Calne 

Wiltahire 

Think 

Yorkahiro 

Arundel 

Suaaex 

'Chriatchuich 

Hampehire 

StWes 

Cornwall 

Honham 

SuawT^ 

ClJtheroe 

Suaaex 

Great  Grimaby 

Lincolnshire 

Lancaahire 

Midhnnt 

Suaaex 

Morpeth 

Northumberiand 

Wonfatack 

Oxfonbhire 

Hilaton 

ComwaU 

Wilton 

Wiltahire 

North  Allerton 

Yorkahiro 

JUlmabury 

Wiitahire 

WaUingford 

Berkahire 

liskeai^ 

ComwaU 

Dartmouth 

Devonshire 

SCHEDULE  a 


MndnlpllMn  to  be 

Coontifla. 

Returning  OAoera. 

UttdMster 

Lauooshire* 

Mancheater 
The  two  baiUfls  of  Birmingham 

Bnninsham 

Warwickahire 

htSr" 

Yorkshire 

The  mayor  of  Leeds 

GiNmridi 

Kent 

'Sheffield 

Yorkahire 

Tho  masisr  cutler 

Sondariand 

Durham 

pmnport 

Devonahire 

Wfll,«rWpU» 

Staflbrdahire 

Constable  of  the  manor  of  the  deanery 

1  rower  Hamlets 

Middlesex 

Riabary 

Middleaex 

laiy-lellttie 

Middlesex 

Lambeth 

Surrey 
Lancashire 

The  boroughreeres  of  Great  and  LitUe 
Bolton 

Biadford 

Yorkshire 
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Priodpal  pUoes  to  1 
Boroiigha. 


Blackburn 

Brighton 

HalifiBZ 

Macclesfield 

Oldham 

Stockport 

Stoke-upon-Trent 

Stroud 


Countiefl. 


Lancashire 

Sussex 

Yorkshire 

Cheshire 

Lancashire 

Cheshire 

Staffordshire 

Gloucestershire 


Returning  Oflken. 


The  mayor  of  Maodesfidd 
The  mayor  of  Stockport 


SCHEDULE  D. 


Principal  places  to  be 
Boroughs. 

Counties. 

Retomiqg  Officers. 

Ashton-under-Line 

Bury 

Chatham 

Cheltenham 

Dudley 

Frame 

Gateshead 

Huddersfield 

Kidderminster 

Kendal 

Rochdale 

Salford 

South  Shields 

Tynemouth 

Wakefield 

WallsaU 

Warrington 

Whitby 

Whitehaven 

Merthvr  Tydvil 

Lancashire 

Lancashire 

Kent 

Glouoestenhire 

Worcestershire 

Durham 

Yorkshire 

AVorcestershire 

Westmoreland 

Lancashire 

Ijanrashire 

Durham 

Northumberland 

Yorkshire 

Staffordshire 

Lancashire 

Yorkshire 

Cumberland 

Glamorganshire 

Mayor  of  Ashton-under-Line 

The  high  bailiff  of  Kidderminster 
The  mayor  of  Kendal 

The  boroughreeve  of  Salford 
The  mayor  of  WaUsall 

SCHEDULE  E. 


Places  Bhsriog  In  the 

elecUoD  of  Members. 

*^pS'KS>Sfi?""- 

Amlwch 
Holyhead 

j'   sharing  with 

Beaumaris 

Ulangefni 

Aberystwith 
Lampeter 

j^  sharing  with 
sharing  with 

Cardigan 

Adpar 

LlaneUy 

Pwlheli 

Caermarthen 

1 

Nevin 
Conway 

>  sliaring  with 

Caernarvon 

Bangor 

J 

Criodeth 

Ruthin 
Holt 

i  sharing  with 

Denbigh 

Town  of  Wrexham 

Rhyddlan 

Overton 

Caerwis 

Caergwrby 

\,    sharing  with 

Flint 

St  Asaph 

HolyweU 

- 

Mold 

._ 

Oowbridge 
Llantrissent 

i  sharing  with 

Caniiff 

County' 


Anglesey 

Caermarthenshire 
Caemarronfihire 

Denbighshire 

FUntshire 
Glamorganshire 
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naen  ihariiiir  In  the  election  of  Members. 

Shire,  town,  or  princi- 
pal borough. 

County. 

LbnidloeB 

Welsh  Pool 

MachynUith 

Uanfylb'n 

Newtown                     • 

>  afaaiingwith 

Montgomery 

> 

Narberth 

Ftsljjuard 

;  \  sharing  with 

HaTerfbrd  west 

Pembrokeshire 

Tenby 

Wiston 

Town  of  Mil£>rd 

Knighton 

Rhayder 

Kermleeoe 

Koucklaa 

TownoTPrBrteigne    ■ 

;     sharingwith 
I    sharing  with 

Pembroke 
Radnor 

Pembrokeahire 
Radnorshire 

SCHEDULE  E  2. 


Plaees  ■hartaw  in  the  election  of  Members. 

Places  tfaerelD  from  which  the  seyen  miles 
•re  to  be  calcuUted. 

Newport 
Usk 

The  market-plaoe 
The  town-hall 

Aberystwith 
Lampeter 

The  bridge  over  the  Rheidal 
The  paridi  church 

Adp£^ 
PwSeK 

Bridge  oTer  the  TeiTi 

The  guildhall 

Nerin 

The  parish  church 

Conway 

The  pariah  church 

Cricdett 

The  castle 

Rnthin 

The  pariah  church  called  St  Peter^s 

Holt 

The  parish  church 

Rhyddlan 

The  parish  church 

Orerton 

The  parish  church 

Cserwis 

The  parish  church 

Cseigwrinf 

The  parish  church  of  Hope 

Onrbridge 

The  town-hall 

Uantri^t 

The  town-haU 

Tenby 

The  parish  church 

Wiston 

The  parish  church 

Knighton 

The  parish  church 

Rlia)-der 
Kerinleeoe 

The  market-place 
The  parish  church 

KnucUaa 

The  Bite  of  the  ancient  castle  of  CnwegUw 

Swansea 

The  town-hall 

Uughor 

The  parish  church 

Neath 

The  town-hall 

Aberavon 

The  bridge  over  the  Avon 

Ken-fig 

The  parish  church  of  Lower  Ken-fig 

SCHEDULE  F. 

COUKTIKS  TO  BE  DIVIDED. 


CheiluiB 

Cornwall 

Camberland 

Deibyihire 

I>cTQuhira 

Dorliam 

Gloucestershire 
Kent 

Hampshire 
Lancashire 

Norfolk 

Northumberland 

Northamptonshire 

Nottinghamshire 

Shropshire 

Somersetshire 

Staffordshire 

Suffolk 

Surrey 

Sussex 

Warwickshire 

Wiltshire 

Woroesterahire 

3«0  RISE,  PROGRESS,  AND  IMPROVEMENT 

SCHEDULE  F  3. 

COUNTIES  TO  RETURN  IHREB  XBMBERS  BACH. 


Berl^ire      ' 

BuddnffhamaUre 

Cambridgeshire 

Doraetshire 
Horefbrd&hlre 

Heitfonhhin 
OzlbnUdre 

SCHEDULE  a 


Citiet  and  towns  and  cooatiet  tharaof. 

CoimtiM  at  lanre,  in  which  cities  aad  tMrv 

Gaermarthen 

OaArmArthenshire 

Cantertmry 

Kent 

Cheiter 

Chcdiire 

Coventry 

Warwickshire 

Gloucester 

Glouoestershirs 

Kingston-upon-HuU 

East  Riding  of  Yorkshire 

Linoofai 

PortBof  Undesey,  Linoolnihire 

London 

Middlesex 

NewcBsUe-upon-Tyne 

Northumberland 

Poole 

Doraetshire 

Worcester 

Woroestershire 

York  and  Ainsty 

North  Riding  of  Yoikshire 

Southampton 

Hampshire 

SCHEDULE  H. 
FORMS  of  LISTS  and  NOTICES  applicable  to  couiraiRS. 
No.  I.  NoTicc  of  the  making  out  of  the  lists  to  be  given  by  the  overseen. 
We  hereby  give  notice,  that  we  shall,  on  or  before  the  last  day  of  July  in  this  year,  nuke 
out  a  list  of  all  penons  entitled  to  vote  in  the  election  of  a  km'ght  or  knights  of  the  shire  for 
the  county  of  [or  for  the  riding,  parts,  or  divitfon  of  the 

county  of  at  the  cate  may  be,]  in  respect  of  property  situate  wholly  or  in 

part  within  this  parish  [or  township  ;  and  all  persons  so  entitled,  are  hereby  required  to  de- 
liver or  transmit  to  us,  on  or  before  the  twentieth  day  of  July  in  this  year,  a  daim  in  writ- 
ing, containing  their  christian  name  and  surname,  their  phioe  of  abode,  the  nature  of  their 
qualification,  and  the  name  of  the  street,  lane,  or  other  like  place  wherein  the  property,  in 
respect  of  wliich  they  daim  'lO  vote,  is^tuated ;  and  if  the  property  be  not  situated  io  any 
stneet,  lane,  or  other  like  place,  then  such  daim  must  describe  the  property  by  tlie  name  by 
which  it  is  usually  known,  or  fiy  the  name  of  the  tenant  occupying  the  same ;  and  each  of 
such  persons  so  dalming,  must  also,  at  the  same  time,  pay  to  us  the  sum  of  one  shilling. 
Penons  omitting  to  deliver  or  transmit  such  daim,  or  to  make  such  payment,  will  be  a* 
duded  ftom  the  register  of  votera  for  this  county,  [or  riding,  parts,  or  division,  at  the  cox 
may  be,"]  [In  tubtequerU  yeart,  after  one  tkotuand  eight  h%mdred  and  thirty-two,  add  the 
following  words,  *<  But  penons  whose  names  are  now  on  the  register  are  not  required  to  mtkt 
a  fresh  daim,  so  long  as  they  retain  the  sane  qualification,  and  continue  hi  the  same  pian 
of  abode  as  described  in  the  regieter."] 

(Signed)        A.  B.)  Overseen  of  the 
C.  D.  y    township  or 
E.  F.)     parish. 
Noi  II.  Notice  of  daim  to  be  given  to  the  oveneers. 

I  hereby  give  you  notice,  that  I  daim  to  be  inserted  in  the  list  of  voten  Ibr  the  comity  of 
[or  for  the  riding,  parts^  or  division  of  the  county  of 

at  the  cate  may  be],  and  that  the  particnlan  of  my  ptaoe  of  abode 
.  and  qualification  are  stated  bdow.    Dated  the  day  of 

in  the  year  (Signed)     JOHN  ADAM& 

Place  of  abode,  Cheapdde,  London. 
Nature  of  qualification,  freehold  house,  [or  warehouse,  stable,  land,  fidd,  annuity,  rent 
chaii^e,  &C.,  as  the  cate  may  be,  ghring  tuch  a  detcription  rf  the  property  at  may  tenx  U 
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identify  iL]  Whan  situate  in  this  pariih  [or  township]  Kin^  Street  If  the  property  be  not 
situate  m  any  sireety  lanej  or  other  like  place,  then  say,  **  name  of  the  property,  Highfield 
&nn/*0r  "name  of  the  oecnpying  tenant,  John  Edwards." 

No.  in. 

C«nit!r  of  to  wit,  [or  ^    Thc  LI  ST  of  pxmovs  entitled  to  vote  in  the 

rUBog,  parti,  or  divWon  of  the  county  of  >  Section  of  a  knight  for  ioiightsj  of  the  shire 
a$  the  ease  may  U.2        C  for  the  county  of  [or  for 

the  riding,  parts,  or  dlTision  of  a  county  of  as  the  case  may  be], 

in  respect  of  pvperty  situate  within  the  parish  of  [or  township,  at  the 

one  may  be,] 


CkristtaB  name  and 

mfnuae  «f  cAch  voter 

at  foU  length. 


Place  of  abode. 


Nature  ofgnaHflcaHon. 


Street,  lane,  or  other 
like  place  in  this  parish 

Kr  townsliip]  where 
property  18  situate, 
or  name  m  the 
perty, 


une  of  the  pr«>. 
,  or  name  of  the 


Adams,  John 
AQc)',  James 

Ball,  William 

Bojoe,  Henry 


Cheapside,  London 

Longlane  in  this 
parish 

M aricet  Street,  Lan- 
caster 

Church  Street  in 
this  parish 


Freehold  house 
Copyhold  field 

Lease  of  warehouse 

foryear^ 
Fifty  acres  of  land 

as  occupier 


King  Street 
John  Edwards^  ten- 
ant 
Duke  Street 

Highfield  farm 


(Signed)        A.  B.1  Overseers  of 
C.  D.  V    parish  or 
E.  F.J     township. 

No.  lY.  NOTICE  of  oBjBCTioN  to  be  given  to  the  otir^xkrs. 

To  the  oveiseers  of  the  parish  of  [or  township,  at  the  case  may  be, 

I  hereby  give  you  notice,  that  I  object  to  the  name  of  William  Ball  being  retained  in  the 
fistof  voten  for  die  county  of  [or  for  the  riding,  parts,  or 

diTiskm  of  the  county  of  ].    Dated  the  day  of 

in  the  year  .  (Signed)        A.  B.  of  [place  of  abode]. 

No.  y.  NOTICE  of  osjBCTiOH  to  pabtibb  inserted  in  the  list. 
To  Mr  WilUam  BaU. 

I  hereby  give  you  notice,  that  I  object  to  your  name  Iwing  retained  in  the  list  of  voters 
for  the  county  of  [or  for  the  riding,  parts,  or  division  of  the 

nonty  of  ],  and  that  you  will  be  required  to  prove  your  qualification  at 

the  time  of  the  revising  of  the  said  list.     Dated  the  day  of 

in  the  year  .  (Signed)        A.  B.  [place  of  abode]. 

No.  YI.  LIST  of  PBasoiis  objected  to,  to  be  published  by  the  OTBasBvas. 

The  following  persons  have  been  objected  to,  as  not  being  entitled  to  have  their  names  re- 
tamed  in  the  list  of  voters  for  the  county  of  [or  for  the  riding, 

parts,  or  division  of  the  county  of  ]. 


CbrbtiaB  name  and 

israane  ofeachper- 

Mio  objeeted  to. 

Fla<«  of  abode. 

Nature  of  the  supposed 

Street,  lane,  or  other 
like  place  in  this  pariah 

[or  township]  where 
tlie  property  Is  sitaate, 

or  name  of  the  pro- 

perty,  or  name  of  the 

tenant 

AUey,  James 
BaU,  WiRiam 

Longiane  in  this 
parish 

Market  Street,  Lan- 
caster 

Copyhold  field 

Lease  of  warehouse 
for  yean 

John  Edwards,  ten- 
ant 
Duke  Street 

Signed) 


2  z 


A.  B.l  Overseere    of   the   parish 
C.  D.  >    of  [or  tuwn- 

E.   F.  3     ship,  as  the  case  may  be]. 
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SCHEDULE  L 

FORMS  of  LISTS  and  NOTICES  appUoable  to  emu  and 

Ko.  I.  The  LIST  of  penons  entitled  to  Tote  in  the  election  of  a  member  [or 
Ibr  the  dty  [or  bomif  h]  of  in  respect  of  property  occupied  within  the  pvqi 

[or  township]  of  by  virtue  of  an  ad  pawed  in  the  aeoosid  year  of  tbt  reip 

of  lAng  William  the  Fourth,  intituled,  *<  An  ad  to  amend  the  representation  of  the  pecpii 
in  England  and  Wales.'* 


Chrlstlea  name  and  suraaine  of 
each  yoter  at  fall  length. 


Natore  ofqnaHflmtion. 


Street,  lane,  or  otiMT  pte»ii 

this  parish  wti«re  the  pnpem 

Issitttnte.  < 


Ashton,  John 
Atkinson,  William 
Bates,  Thomas 
Bull,  Thomas 


House 
Warehouse 

Shop 
Coundng-honse 


Church  Street 

Bolt  Court,  Fleet  Street 

Castle  Street 

Lord  Street 


(Signed)        A.  B.)  Oreraeen  tf  tbi 

C.  D.  y    said  pahak  m 
E.  F.J      towndup^ 

No.  II.  Tbx  LIST  of  an  paasoira  (not  being  fi-eemen)  entitled  toTote  in  the  dectieBar 
a  member  [or  members]  for  the  city  [or  borough]  of  in  respect  of  cny 

rights  other  than  those  conferred  by  an  act  paaaed  in  the  second  year  of  king  Wilfiam  ^ 
Fourth,  intituled,  «  An  act  to  amend  the  ropreeentation  of  the  people  in  Engknd  tai 
Wales." 


Christiaai 

each  roter  at  foil  1( 


Natore  of  qoaHilcatlon. 


Street,  lane,  «r  othrr  plw»  a 
this  parish  where  the  pnpen* 

is  situate. 
If  a0  rigkt  ofvUimg  tfds  aaf 


(Signed)    A.  B.)  Orerseen  of  the  parWi  of 
C.  D.  I-     [or  township] 
E.  F.3     [or  borough]. 


he  parish 
i]  nithh)  t 


the^i^ 


No.  III.  Thi  list  of  the  rauii xn  of  the  dty  [or  borough]  of  [or  * 

being  a  place  sharing  in  the  dection  with  the  dty  [or  bonwgfc]  ^ 
\  entitled  to  Tote  in  the  dection  of  a  member  [or  menibeoj'  ^ 
the  said  dty  [or 


Christian  name  and  somame  of  eaeh  fireman 
ntfoU  length. 

Fines  or  Us  abate. 

(Signed) 


.    ^^Tbwnderkrftkd? 
-^-  ^S  [orboronghflrplw 
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Na  IV.  NOTICE  of  CLAIM.  • 

I  Td  the  oTeneera  of  the  pariah  {or  townihip]  of  or  to  the  town  derk  of 
Ldty  [or  borough]  of                                   or  oMcnpiM,  4M  IA«  com  may  fo]. 

II  hereby  give  >x>a  notice,  that  I  daim  to  have  my  name  ineerted  in  the  Uet  made  by  you 
f  ptnoos  entitled  to  vole  In  the  election  of  a  member  [or  memben]  for  the  dty  [or  borough] 
r  and  that  my  qualification  consists  of  a  house  in  Duke  St^^eet  in  your 
nh,  or  9tkertmset  [as  the  out  may  be] ;  [and  m  case  of  afreemant  say,  and  that  my 
Llificatian  is  as  a  freeman  of  and  that  I  reside  in  Lord  Street  in 
hidtjrorborough}  Dated  the  day  of  one  thousand  eight 
bdnd  and  thirty 

(Signed)        JOHN  ALLEN,  [place  of  abode]. 

K».  y.  NOTICE  of  oBjicTioH. 

Tbthe  orerseera  of  the  parish  [or  township]  of  [or  to  the  town  derk 

If  tke  dty  [or  borough]  of  or  otherwise,  as  the  case  may  be], 

1  hereby  give  you  notice,  that  I  object  to  the  name  of  Thomas  Bates  being  retained  in  the 
Itof  peraoDi  entitled  to  vote  in  the  dectlon  of  a  member  [or  members]  for  the  dty  [or 
Inagh]  of  and  that  I  shall  bring  forward  such  objection  at  the  time  of 

imrising  of  sodi  list    Dated  the  day  of  in  the  year 

(Signed)         A.  B.  [place  ^ abode]. 

No.  YI.  LIST  of  CLAIM AMTs  to  bo  publiahed  by  the  otxkiurs. 

The  following  persons  daim  to  have  their  names  inserted  in  the  list  of  persons  entitled  to 
thin  the  dection  of  a  member  [or  members]  for  the  dty  [or  borough]  of 


CMini  rame  and  rarnme  of 
iKhdniuat  at  fuU  length. 

NstureofqoaUfiettion. 

Street,  lane,  or  otiier  pUoe  in 

this  paruh  where  the  pro- 

perCy  ii  litumte. 

J/the  right  doM  not  depend  am 

.  fToperty,iMeJhep(aceof 

aooae. 

AH  John 

House 

Duke  Street 

(Signed)        A.  &) 

C.  D.  >  Oveneers  of;  &c. 
E.  F.3 
Na  TIL  LIST  of  pibsonb  lAtJected  to,  to  be  pnblidied  by  the  otirshbs. 
The  following  pefMBis  have  been  objected  to,  as  not  being  entitled  to  have  tbdr  names 
Rbincd  m  the  list  of  persons  qualified  to  Tote  hi  the  election  of  a  member  [or  members]  for 
ti^city  [or  borough]  of 


ChristiioiiaiM  and  Snmainaof 

Natore  of  the  sQppoMd  qudi. 
flntlon. 

Street,  hme,  or  other  place  In 

this  psftoh  where  the- pro. 

perty  is  situate. 

Ifihe  right  don  not  depend  on 
Froperty,^the7G;r<fr 

Bmo,  Thomas 

Shop 

CasUe  Street 

(Signed)        A.  B.) 

C.  D.>OTerieenof,&c. 
E.  F.3 


^^  VIII.  LIST  of  CLAIMANTS  to  be  pubUdied  by  the  town  OLaass. 

The  ftOowing  persons  daim  to  have  thdr  names  inserted  in  the  list  of  freemen  of  the 
^  [or  borough]  of  [or  of  bdng  a  place  sharing 

in  the  election  with  the  dty  [or  borough]  of  ],  enUUed  -to  TOte  In  the 

Mm  of  a  member  [or  members]  for  the  ssid  dty  [or  borough]. 
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at  fnU  length. 

1 
Place  of  hto  abode. 

A.  B. 


}Town  derk  of  the  nid  dty 
[or  borough  or  pfan]. 


(Signed) 

No.  IX.  Thx  list  of  PKiuoNs  ol^'ected  to,  to  be  publiihed  by  the  towv  clbsu. 

The  fdlowirtg  penone  hare  been  objected  to,  as  haTiog  no  right  to  be  retained  on  the  list 
of  the  tnemen  of  the  city  [or  borough]  of  [or  of  being 

a  place  sharing  in  the  election  with  the  dty  [or  borough]  of  ],  enlitkl 

to  vote  in  the  election  of  a  member  [or  memben]  for  the  said  [dty  or  borough]. 


Chrlatlaa  name  and  surname  of  eadi  person 
ofcgeetedto. 

Place  or  Ua  abode. 

/«-rr.^\         A    R  ITown  cleric  of  the  add  dty 
(Signed)        A.  B.^     [or  borough  or  piacej. 


SCHEDULE  K. 

A  LIST  of  such  of  the  vbiiukn  of  London  as  are  liyibtiikn  of  the  compaht  of 
entitled  to  vote  in  the  dection  of  members  for  the  citt  of  Londoh. 


fdU  length. 

of  abode. 

(Signed)        A.  B.,  Uerk. 

No.  I.  NOTICE  of  CLAIM  to  be  given  to  the  an-uBNiNa  omcaa  or  ornciif  o/tiie 
CITT  of  London,  and  to  the  clbrks  of  the  respectiTe  utbrt  companiks. 

To  the  returning  officer  or  officers  of  the  dty  of  London,  [or  to  the  derk  of  the  oompsny 
of  ]. 

I  hereby  give  you  notice,  that  I  daim  to  have  my  name  inserted  in  the  h'st  made  by  thfe 
derk  of  the  company  of  [or  in  case  of  notice  to  the  derk,  say,  made  by 

you,]  of  the  liverymen  of  the  said  company,  {or  in  case  of  notice  to  the  derk,  say,  of  the  liver)- 
men  of  the  company  of  ],  entitled  to  vote  in  the  dection  of  memben  for 

the  dty  of  London.    Dated  the  day  of 

(Signed)        A.B.|ISS:,'^^., 

No.  II.  LIST  of  cLii MARTS  to  be  published  by  the  aETURMiNG  officbb  or  orricias  ol  tJu 
CITY  of  London. 
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The  foOowiDg  penoDB  daim  to  have  ihdr  names  inserted  in  the  list  of  penons  entitled  to 
Tote  08  firemen  of  the  dty  of  London,  and  liTerjrmen  of  the  sereial  oompciiiies,  being  sped- 
Scd  in  the  election  of  members  for  the  dty  of  London. 


Qtfiitiaa  Mme  and  ranuuneof  daimants  at  fnU 
leagth. 

Pbwe  or  abode. 

So.  in.  NOTICE  of  oajacTioN  to  PAariKs  inserted  in  the  un  of  the  litkby. 

To  Mr  William  Baker, 
1  hereby  give  )tHi  notice,  that  I  object  to  your  name  being  retained  in  the  list  of  persons 
entitkd  to  vote  as  freemen  of  the  dty  of  London,  and  liverymen  of  the  company  of 

in  the  election  of  members  for  the  said  dty,  and  that  I  shall  bring  forward  such 
cbjedJon  at  the  tiaie  of  revising  the  said  lists.    Dated  the  day  of 

(Siigned)        A.  B.,  [Phu»  of  abode]. 


SCHEDULE  L. 


Ashtoo-under-Lijie. 

Birmingham. 

Blackburn. 

BUuuL 


Biadford. 
Brighthelmston. 
Bury. 
Chatham. 


Cbdtenham. 
^^▼suport. 
Dudley. 
Fiosban'. 


Frome. 


Gatehcad. 


Temporary  Contents,  and  Boundary. 


The  division  of  the  parish  of  Ashton-under-Line,  called  the  tovvn's 
division. 

Parishes  of  Birmingham  and  Edgbarton,  aiid  townships  of 
Bordesley,  Diritend,  and  Duddiston,  with  Nechels. 

Tonmship  of  Blackburn. 

Townships  of  Great  Bolton,  Haulsh,  and  Little  Bolton,  except 
the  detached  part  of  the  township  of  Little  Bolton,  which  lies  to  the 
north  of  the  town  of  Bolton. 

Township  of  Bradford. 

Parishes  of  Brighthelmston  and  Here. 

Township  of  Bury. 

From  the  easternmost  point  at  which  the  boundary  of  the  dty  of 
Rochester  meets  the  right  bank  of  the  river  Medway,  southward 
along  the  boundary  of  the  dty  of  Rochester  to  the  boundary  stone  of 
the  said  dty  marked  5 ;  thence  in  a  stiaiffht  line  to  the  windmill  in 
the  parish  of  Chatham,  on  the  top  of  Chatham  hill;  thence  in  a 
straight  line  to  the  oil  windmill  in  the  parish  of  Gillingham,  be- 
tween the  village  of  Gillingham  and  the  fortifications  ;  thence  in  a 
straight  line  through  Gillingham  fort  to  the  right  bank  of  the  river 
Medway ;  thence  along  the  right  bank  of  the  river  Medway  to  the 
pdnt  fixst  described. 

Parish  of  Chdtenham. 

Parish  of  Stoke  DomerviU,  and  township  of  east  Stonehcuse. 

Parish  of  Dudley. 

Pkrishesof  St  Giles  in  the  Fiddb;  St  George,  Bkwmsbury;  St 
Geoire  the  Martyr;  St  Andrew  above  ban;  St  Luke;  St 
Sepulchres,  except  so  much  as  is  in  the  dty  of  Loudon ;  St  James, 
Clerkenwell,  except  so  much  as  is  locally  in  the  parish  of  Hornsey ; 
ecclesiastical  districts  of  Trinity  ;  St  Paul  and  St  Mary,  in  the  parish 
of  St  Mary,  Islington;  Liberties  of  Saffron  Hill,  Hattoii  Garden, 
and  Ely  Kents ;  Ely  Place ;  the  Rdls;  Glasshouse  Yard  ;  precinct 
of  the  Charter  house ;  Lincoln's  Inn ;  Gray's  Inn ;  so  much  of  Fur- 
nival's  Inn  and  Staples  Inn  as  is  not  within  the  dty  of  London. 

Town  of  Frome,  as  within  the  limits  now  assigned  to  the  town  of 
Frome  by  the  trustees,  under  the  provisions  of  an  act  passed  in  the 
first  and  second  year  of  his  present  majesty,  intituled  **  An  act  for 
better  repairing  and  improving  several  roads  leading  to  and  irom 
the  town  of  Frome,  in  the  county  of  Somerset" 

Pftrish  of  Gateshead. 
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Boroofffafl. 


T«mpoi«rf  CoDtenti,  and  Boundary. 


Greenwich. 


Halifiix. 
Huddenfield. 


Kidderminster. 
Lambeth. 


Leeds. 

Maodesfidd. 

Manchester. 

Mary-le-bone. 

Merthyr  Tydtil. 

Oldham. 

Rochdale. 


Salford. 
{Sheffield. 

South  Shields. 

Stockport 

Stoke-  upon-Trent. 

Stioiid. 


Sunderland. 
Tower  Hamlets. 

Tynemouth. 

Wakefield. 
Walsall. 

Warrington. 
Whitehaven. 
Whitby. 
Wolverhampton. 


Parishes  of  St  Paul  and  St  Nicolas,  Deptford,  and  so  mttdi  or  the 
parishes  of  Greenwich,  Chariton,  and  WoolvHch,  as  lie  between  tba 
Thames  and  the  Dover  road. 

Township  of  Haliftac. 

Township  of  Huddenfteld. 

Townships  of  Kendal  and  Kirkland,  all  such  parts  of  the  town^p 
of  Nethemveship  as  adjoin  the  township  of  Kendal. 

Borough  of  Kladerminster. 

Parishes  of  St  Mary,  Newin^ton;  St  Giles,  Cumberwell,  except 
the  manor  and  hamlet  of  Dulwich ;  precinct  of  the  Palace ;  and  so 
much  of  the  parish  of  Lambeth  as  is  north  of  the  eodesisstia] 
division  of  Brixton. 

Borough  of  Leeds. 

Borough  of  Maocles/ield. 

Townships  of  Manchester,  Chorlton  Row,  Ardwich,  Huhne, 
Beswick,  Chatham,  Bradford,  Newton,  and  Harpur  Hey. 

Parishes  of  St  Mary-le-bone  and  Faddlngton,  and  so  much  of  the 
parish  of  St  Pancres  as  is  south  of  the  Regent's  Canal. 

Parishes  of'Merthyr  Tydvii  and  Akrdwn. 

Township  of  Oldham. 

Town  of  Rochdale,  as  within  the  provisions  of  an  act  psssed  in  the 
sixth  year  of  his  late  majesty,  intituled  *'  An  act  for  ughting  tod 
regulating  the  town  of  Rochdale,  in  the  county  palatine  of  Laocas- 
tor." 

Townships  of  Salford,  Pendleton,  and  Broughton. 

Townships  of  Sheffield,  Attordiffe-cum-Damall,  Brightiide, 
Buriow,  and  Nether  Hallam. 

Townships  of  South  Shields  and  Westoe. 

Borough  of  Stockport ;  hamlets  of  Bricksway  and  Edgeley. 

Townships  of  lunstall,  Barslem,  Hanley,  Shelton,  PenkhuU 
with  Boothen,  Lane  End,  liongton,  Fenton  Vivian,  Fenton  Cul. 
vert,  hamlet  of  Sneyd,  and  ville  of  Rushton  Grange. 

Parishes  of  Stroud,  Bisley,  Painswick,  Pitehoomb,  Randwick, 
Stonehouse,  Eastinffton,  Leonard  Stanley,  except  Lorridges  &rin; 
King's  Stanley,  Rodborough,  Minchinhampton,  Woodcherter, 
Avening,  Horsley. 

Parish  of  Sunderland ;  townships  of  Bishop  Wearmouth,  Bishop  i 
Wearmouth  Panns^  Monk  Wearmouth,  Monk  Wearmouth  Shore, ' 
and  Southwick. 

Liberties  of  the  Tower,  and  tower  division  of  Oasulstan  Hundred, 
except  the  parishes  of  St  John,  Hackney ;  St  Mary  Stntford-le- 
Bow,  and  St  Leonard  Bromley. 

Townships  of  Tynemouth,  North  Shields,  Chirton,  Preston,  and 
CuUerooats. 

Township  of  Wakefield. 

Borough  of  Walsall,  except  the  parts  detached  from  the  borough 
ofWalsaU. 

Township  of  Warrington. 

Township  of  Whitehaven. 

Township  of  Whitby. 

Townships  of  Wolverhampton,  Bilston,  Widnesfield,  and  Willen- 
hall,  and  parish  of  Sedgeley.  _ 


SooQ  after  the  act  to  ameDd  the  representation  of  the  people  in  Eoglftod 
and  Wales  received  the  royal  assent,  a  bill  was  introduced  to  amend  the 
representation  of  the  people  of  Scotland,  which  finally  passed,  and  re- 
ceived ite  completion  by  the  kmg,  on  the  17th  July,  1832.  Since  the 
union  of  the  two  kingdoms,  when  the  representation  of  the  kingdom  of 
Scotland  was  settled,  as  it  was  supposed  at  that  time  definitively,  the  pri- 
\-ilege  of  electing  the  members  of  partiament  was  exclusively  confined  to 
tlie  magistrates  and  members  of  the  town  councils  of  the  different  burghs, 
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Slid  tlw  freehold's  of  the  counties.  When  the  syatem  of  burgh  election 
was  institotedy  the  artificers  bdonging  to  the  seven  incorporated  trades 
Mch  ehose  a  representatiye^  as  a  burgh  councillor,  who  were  sup- 
posed to  represent  the  great  mass  of  the  people,  and  the  jHroTost  and 
bailfiefl  the  upper  classes,  in  these  burghs;  by  which  means  it  was  in- 
tended that  these  delegates  of  the  people  should  elect  a  member  to  serve 
in  parliament,  a^peeaUe  to  the  wishes  of  their  own  oonstituents.  From 
the  cbaoge  that  took  place  in  the  nature  of  society,  the  civic  councillon 
ensed  to  be  the  representatives  of  any  chiss  of  their  fellow  townsmen 
int  the  members  of  thdr  own  incorporation,  who  were  comparatively 
few  in  number ;  and,  consequently,  their  election  of  members  of  parlia- 
inent  was  less  the  act  of  the  people  than  of  these  corporations.  The  new 
act,  however,  set  aside  the  powers  of  the  corporations,  a^d  conferred  the 
deeti?e  franchise  in  the  burghs  on  every  male  of  full  age,  not  legally  in- 
capacitated, who  pays  a  rent  of  £10,  and  has  qualified,  by  paying  the 
asKswd  taxes  on  or  before  the  20th  of  July  in  all  future  years. 


AN  ACT  TO  AMEND  THE  REPRESENTATION  OF  THE  PEOPLE 
IN  SCOTLAND. 

l^sniAS  the  laws  which  reguilAtd  the  election  of  membera  to  ienre  in  the  commoni 
kise  of  puliament  for  Scotland  are  defective,  whereby  great  inconvenience*  and  abuses 
bn  been  oocBsianed :  and  whereas  it  is  expedient,  and  would  be  for  the  evident  utility  of 
tlteubjeds  within  Scotland,  that  those  defects  should  be  remedied,  and  especially  that  mem- 
kn  ihould  be  provided  for  places  hitherto  unrepresented,  and  the  right  of  election  ex- 
tended to  penons  of  property  and  intelligence,  and  that  the  mode  of  conducting  elections 
iboold  be  better  regulated  and  ordered :  be  it  therefore  enacted  by  the  king's  most  excellent 
DBjeay,  by,  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  com- 
Qcns,  in  this  present  peiliament  assembled,  and  by  the  authority  of  the  same,  that  from 
n)  after  the  end  of  this  present  parliament,  and  in  all  future  parliaments  to  be  asKmbled, 
t^ere  ahaO  be  fifty>three  representatiTes  returned  for  Scotland  to  the  commons  house  of  par- 
lamcat,  of  whom  thirty  shall  be  for  the  sereral  or  coivjoined  shires  or  stewartries  hereinafter 
ffiameiated,  and  twenty-three  for  the  several  dties,  burghs,  and  towns,  or  districts  of  dtiea, 
^hs,  and  towns,  hereinafter  enumerated  or  described. 

II.  And  be  it  enacted,  that  after  the  end  of  this  present  pariiamenl,  the  burghs  of  Peebles 
vxl  Selkirlc  shall  no  longer  form  parts  of  the  district  to  which  they  now  belong,  or  be  en- 
titled to  contribute  with  any  other  buighs  in  the  election  of  any  member  of  parliament,  but 
ibQ,  in  the  matter  of  elections,  be  held  to  be  parts  of  the  counties  of  Peebles  and  Sellrirk 
nspvtirely ;  and  in  like  manner  that  the  burgh  of  Rothesay,  in  the  county  of  Bute,  shall 
noknger  form  part  of  the  district  to  which  it  now  belongs,  but  be  held,  in  the  matter  of 
*««ws,  to  be  part  of  the  county  of  Bute. 
HI.  Of  the  thirty  members  hereafter  to  be  returned  to  parliament  by  the  separate  or 
combined  ihires  of  Scotland,  one  shall  alwa}B  be  returned  by  each  of  the  sepamte  shires,  or 
i*^  of  shires,  enumerated  in  the  schedule  (A.)  hereunto  annexed,  and  one  by  each  two  of 
i    tbe  Gombbed  shires  or  parts  of  shires  enumerated  and  described  In  schedule  (B.) :  provided 
^)%  that  all  properties  lying  locally  within  the  limits  of  any  county  or  shire,  thoiigh 
^therto  Qonstitating  part  of  some  other  county,  shall,  for  the  purposes  of  this  act,  be  held  to 
^    I*  put  of  the  county  within  which  they  are  locally  included. 

I    ^^'  Ot\h»  twenty-three  members  to  be  returned  for  the  seveial  or  combfaiod  cities, 

i    ^^  >>^  towns  of  SooUand,  two  shall  al  wa}  s  be  rotumed  by  each  of  the  separate  dties, 

"Vghs.  ud  towns  ennmeratad  and  described  In  schedule  (C.)}  one  by  each  of  the  separate 
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citlei,  burghf,  and  towns  enumerated  and  described  in  schedule  (D.)i  and  one  by  each  of 
the  distiids  or  seti  of  cities,  bui;ghfl^  and  towns  enumented  and  described  in  sehedole  (E). 
V.  The  limits  and  boundaries  of  all  the  cities,  burghs,  and  towns  enumented  in  anj  of 
tlie  abore-mentioned  schedules,  shall,  for  the  purposes  of  this  act,  be  taken  and  held  to  be  ac 
cording  to  the  description  and  spedficatian  of  such  limits  and  boundaries  set  forth  fud  ooo- 
tained  in  schedule  (M.);  and  all  the  properties  within  the  boundaries  therein  spediied  ihall 
hereafter,  for  the  purposes  of  this  act,  be  parts  of  the  said  dtles,  buighs,  and  towns,  and  nm 
of  the  adjoining  or  of  any  other  county :  proTided  always,  that  the  fitUowiqg  roles  shall  be 
obsenred  in  the  construction  of  the  sereml  descriptions  of  boundaries  oontained  in  the  sud 
schedule  (M.);  that  is  to  say,—!.  That  the  words  ''Northward,"  "Southward,"  "EisU 
ward,*'  **  Westward,"  shall  respectively  be  understood  to  denote  only  the  general  direction 
in  which  any  boundary  proceeds  from  the  point  last  described,  and  not  that  such  boundai; 
shall  continue  to  proceed  throughout  in  the  same  direction  to  the  point  nest  deaaibed:- 
2,  That  when  any  road  is  mentioned  merely  by  the  name  of  the  place  to  which  neh  road 
leads,  the  principal  road  thither  from  the  city,  buigh,  or  town,  of  which  the  boundary  is  in 
oouneof  description  shall  be  understood: — S.  That  wheneTer  a  line  is  said  to  be  drawn 
from,  to,  through,  or  in  the  direction  of,  or  any  distance  to  be  measured  fh»n  or  to,  an  (A)- 
ject,  such  line  shall,  in  the  absence  of  any  direction  to  the  contrary,  be  undentood  to  be 
dnwn  fh>m,  to,  through,  or  in  the  direction  of,  or  such  distance  to  be  measured  from  or  lo, 
the  centre  of  such  object,  as  nearly  as  the  centre  thereof  can  be  ascertained : — 4.  That  evei; 
building  through  which  or  through  any  part  whereof  any  boundary  hereby  estaUislMd  shall 
pass,  shall  be  considered  as  within  such  boundary :  provided  always,  that  if  the  boundaiiei 
of  any  two  or  more  of  the  dties,  buighs,  and  towns,  whereof  the  boundaries  are  hereby  de- 
scribed, shall  pa«  through  the  same  building,  or  any  part  thereof  such  building  ibell  be 
considered  as  within  that  one  of  such  two  or  more  of  the  said  dties,  burghs,  and  towns,  whid 
was  before  the  pasdng  of  this  act  entitled  to  return  members  or  a  member  to  serve  in  par- 
liament ;  or  if  ndther  or  more  than  one  of  such  two  or  more  of  the  said  dties,  buighs,  and 
towns  shall  have  been  so  entitled,  then  within  that  one  of  them  whereof  the  area  as  hereby 
established  is  the  smallest : — 6.  That  whenever  any  boundary  by  this  act  esUbliahed  is  said 
to  pasB^  or  any  distance  to  be  measured,  along  any  street,  road,  huie,  or  loaning;  or  op, 
down,  or  along  any  river,  stream,  canal,  or  bum;  the  middle  (as  neariy  as  the  same  can  be 
ascertained)  of  such  street,  road,  lane,  loaning,  river,  stream,  canal,  or  bum,  shall  be  under- 
stood :— 6.  That  the  middle  of  any  street,  road,  or  lane  shall  be  understood  as  the  middle  of 
the  earriagc- way  along  the  same :— 7.  That  when  any  boundary  by  this  act  established  ii 
said  to  proceed,  or  any  distance  to  be  measured,  along  a  street,  road,  or  lane,  or  up,  down,  or 
along  a  river,  from  or  to  an  object,  such  boundary  shall  be  understood  to  proceed,  or  aidi 
distance  to  be  measured  (as  the  case  may  be),  from  or  to  that  pdnt  in  the  middle  of  wdt 
road,  bne,  or  river,  from  which  the  shortest  line  would  be  drawn  to  the  centre  of  such  ob* 
ject,  as  nearly  as  tJie  centre  thereof  can  be  ascertained :— 8.  That  the  point  at  which  any 
wall,  march,  boundary,  street,  road,  huie,  kuming,  avenue,  railway,  walk,  path,  rim, 
stream,  canal,  or  bum  is  said  to  meet,  join,  crosa,  reach,  or  leave  any  march,  boundan, 
street,  road,  kuie,  loaning,  avenue,  railway*  walk,  river,  stream,  canal,  or  burn,  shall  be  uu-  \ 
derstood  as  that  point  at  which  a  line  passing  along  the  middle  of  the  march,  boundary-,  ftct 
so  met,  joined,  cnnsed,  reached,  or  left,  would  be  intersected  by  a  line  dnwn  aloi^  the  mid- 
dle of  the  wall,  march,  boundary,  &c.,  so  meeting,  joining,  crossing,  reaching,  or  leaving,  if  i 
such  line  were  prolonged  sufficiently  far ;  and  that  the  pdnt  at  which  any  bum  or  rirer  joim  < 
a^y  firth  or  the  sea,  shall  be  undtntood  as  that  point  at  which  a  line  paasii^  along  the  low- 
water  mark  of  such  filth  or  the  sea  would  be  cut  by  a  line  to  be  drawn  along  the  middle  d 
such- burn  or  river,' if  9uph.line  were  prolonged  suffidently  far ;  and  that  the  pdnt  at  which  | 
a  bum  or  feeder  joins  a  loch  shall  be  understood  as  that  pdnt  at  which  a  line  drawn  aJong  the 
shore  of  such  loch  would  be  cut  by  a  line  drawn  thereto  along  the  middle  of  such  bum  or 
feeder :— 9.  That  when  a  line  is  said  to  be  drawn  to  a  road,  lane,  river,  stream,  or  canal,  such 
line  shall  be  considered  as  prolonged  to  the  middle  of  such  road,  lane,  river,  stream,  or ' 
canal :— 10.  That  the  words  •*sea'*  and  "  shore"  shall  be  understood  the  kiw-water  mark:-- 
11.  That  if  any  defidency  shall  be  found  tp  exist  in  the  line  of  any  boundary  described  is  j 
the  said  schedule  to  this  act  annexed,  by  reason  of  the  intervention  of  any  space  betwera  any  j 
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tm>  imaediatdy  oonaecutiTe  polnti,  such  deficiency  shall  be  supplied  by  a  straight  line  to  be 
dnwn  firom  the  one  to  the  other  of  such  two  immediately  oonescutive  points. 

YL  From  and  after  the  peering  of  this  act,  no  penon  shall  acquire^  by  saooession,  pur- 
dose,  gift,  or  otherwise,  the  right  of  voting  for  a  member  of  parliament,  either  In  shires, 
V  in  cities^  buighs,  or  towna^  except  by  one  or  other  of  the  quaUfications  hereinafter  pre- 
eibed  and  directed :  provided  always,  that  bU  penons  who  at  the  passing  of  this  act  shall 
be  lawfully  on  the  ndl  of  fireeholden  of  any  shire  in  Soothnd,  or  who  shall  then  be  entitled 
tobe  put  on  snch  roll,  or  who  shall,  prarions  to  the  first  day  of  March,  1831,  have  become 
theomieiB  or  superiois  of  lands  aflbrding  the  qualification  for  being  so  enrolled,  shall,  to 
lag  as  they  retain  the  neoessary  qualification  on  which  they  are  now  enrolled,  or  are  en- 
tided  to  be  enrolled,  as  aforesBid,  be  entitled  to  be  registered  and  to  vote  as  hereinafter  di- 
ncted  in  the  election  of  a  member  for  such  shire. 

TIL  From  and  after  the  inssiiy  of  this  act,  every  penon,  not  subject  to  any  legal  ine»- 
pdtf ,  shall  be  entitled  to  be  registered  as  hereinafter  directed,  and  thereafter  to  vote  at  any 
dedifln  for  a  shirs  in  Scotland,  who,  when  the  sherifi!'  proceeds  to  consider  his  daim  fi>r  re- 
liitBtian,  in  the  present  or  in  any  future  year,  shall  have  been,  for  a  period  of  not  less  than 
ii  calendar  months  next  previous  to  the  last  day  of  AMgust  in  the  present  or  the  last  day  of 
Jolf  in  any  future  year,  the  owner  (whether  he  has  made  up  his  titles,  or  is  infeft,  or  not,)  of 
uj]stadB,  houses^  feu  duties,  or  other  heritable  suljects,  (except  debts  heritably  secured,)  with- 
n  Uie  and  shin;  provided  the  sutigect  orsulyjecis  on  which  he  n  claims  shall  be  of  the  yearly 
nlaeof  ten  pounds,  and  shall  actually  yield  or  be  capable  of  yielding  that  value  to  the  daim* 
at,  after  deducting  any  feu  duty,  ground  annual,  or  other  consideration  which  he  may  be 
boBDd  to  pay  or  to  give  or  account  for  as  a  condition  of  his  right,  provided  he  be,  by  himself, 
Us  tenants,  vassals,  or  othen,  in  possession  of  the  said  subjects,  and  be  either  himself  in  the 
KtuI  occupation  or  in  receipt  of  the  profits  and  issues  thereof  to  the  extent  above  mention- 
o):  profided  alwaja,  that  where  the  whole  profits  and  issues  of  any  such  subject  do  not  arise 
imnUy,  but  at  loiter  intervals,  the  worth  and  amount  of  such  occasional  profits  shall  be 
taken  into  computation  in  estimating  the  annual  value :  provided  also,  that  where  any  pro- 
perty which  would  entitle  the  owner  to  be  registered  and  to  vote  as  above,  shall  come  to  any 
pcm,  within  the  said  period  of  six  months,  by  inheritance,  marriage,  marriage  settlement, 
«  mortis  cauu  disposition,  or  by  appointment  to  any  pboe  or  ofiioe,  such  person  shall  be  en- 
tided  to  be  registered  on  the  fint  occasion  of  making  up  the  list  of  voters,  as  hereinafter 
invided,  next  following  such  succeasian  or  acquisition. 

VIII.  In  elections  for  shires,  where  two  or  more  persons  are  interested  in  any  subject  to 
wfaid)  a  right  of  voting  is  for  the  first  time  attached  by  this  act,  as  life-renter  and  as  fiar, 
i^ right  of  voting  shall  be  in  the  life-renter,  and  not  in  the  fiar;  and  all  co-propriefcora  or 
jant  owneis  shall  be  entitled  each  to  vote  in  respect  of  their  joint  property  within  the  shire, 
fiuridtd  the  share  of  interest  of  each  joint  owner  so  daiming  on  such  property  is  of  the 
^uly  ralue  of  ten  pounds,  as  above  spedfied,  but  not  otherwise:  provided  also,  that  hua- 
Ittds  shall  be  entitled  to  vote  in  respect  of  property  bdonging  to  their  wives,  or  owned  or 
poseaed  bjr  such  husbands  after  the  death  of  their  wives  by  the  courtesy  of  Scotland. 

IX.  Tenants  in  bnds,  houses,  or  other  heritable  subjects  shall  also  be  entitled  to  be  re- 
pteied,  and  to  vote  at  dections  lor  the  shires  in  which  the  said  heritable  subjects  are  situ- 
ated, piorided  each  tenant  (whether  joint  or  several)  when  the  sheriff  proceeds  to  consider 
bis  dum  for  registration,  shall,  for  a  period  of  not  less  than  twdve  months  next  previous  to 
the  last  day  of  August  in  the  present  or  the  last  day  of  July  in  any  future  year,  have  held 
»di  ailg'ects  or  tenementsi,  whether  in  his  personal  possession  or  not,  under  a  lease  or  leases, 
BiusTe  of  lease,  or  other  written  title,  for  a  period  of  not  less  than  fifty-seven  years  (exdu- 
areof  iMuks),  at  the  option  of  the  landlord,  or  for  the  lifetime  of  the  said  tenant,  where 
i^cUar  yeariy  value  of  such  tenant's  interest,  after  paying  the  rent  and  any  other  oonsld- 
Bitian  due  by  him  fi)r  his  said  right,  is  not  less  than  ten  pounds,  or  for  a  period  of  not  less 
tkn  mneteen  years,  where  the  clear  yearly  value  of  such  tenant's  interest  is  not  less  than 
%  poonds,  or  where  such  tenant  shall,  for  the  foresaid  period  of  twehre  months,  have  been 
to  the  actual  personal  occupancy  of  any  such  subject,  where  the  yearly  rent  is  not  less  than 
^y  pounds,  or  where  the  tenant,  whatever  the  rent  may  be,  has  truly  paid  for  his  interest 
inaich  subject,  a  price,  graasum,  or  consideration  of  not  less  than  three  hundred  pounds*. 

I  3  A 
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proTided  always,  that  where,  in  any  of  these  caaes,  the  rent  is  payable  in  whole  or  in  part  b 
grain,  the  iralua  ahall  be  estimated  aooordlng  to  the  aTerage  iian  of  the  oountiei  in  whieh  tb 
heritable  suljedB  are  aituated  fbr  the  three  preceding  ycan^  and  where  payable  in  any  oik 
spedea  of  produce,  aooording  to  the  average  market  prices  of  the  neighbonxiioodftrtli 
aame  period  ;  and  the  aaid  values  being  once  so  fixed  at  the  time  of  registering  or  refnni 
to  register  shall  be  held  as  settled  for  the  whole  period  of  the  lease :  provided  also,  that  vfaen 
the  right  to  any  such  lease  as  would  entitle  the  tenant  to  be  registered  and  to  vote,  as  herein 
before  provided,  shall  come  to  any  person,  within  the  preceding  twelve  calendar  month 
above  specified,  by  inheritance,  marriage,  marriage  settlement,  or  mortis  coum  dispcsitKn 
such  person  shall  be  entitled  to  be  registered,  on  the  fint  occasion  of  making  up  thelistia 
votera,  as  hereinafter  provided,  next  following  such  succession  or  acquisition :  pnmded  ah 
that  no  sub- tenant  or  assignee  to  any  sub-lease  for  fifty-seven  or  nineteen  yean,  shall  be  a 
titled  to  be  registered  or  to  vote  in  respect  of  his  interest  under  such  lease,  unless  he  abll  b 
in  the  actual  occupation  of  the  premises  thereby  set 

X.  From  and  after  the  end  of  this  present  parliament,  the  memben  who  are  to  b«  n 
turned  to  serve  in  any  futuro  parliament  for  any  single  dty,  town,  or  buigh  en  whkh  th 
right  of  returning  a  member  or  members  is  by  this  act  conferred,  shall  no  knger  be  eleet« 
by  the  town  councils  of  such  cities,  burghs,  or  towns,  twt  directly  by  the  several  hidiTidnil 
on  whom  the  right  of  electing  such  memben  to  serve  in  pariiament  is  by  this  set  omferri^ 
and  where  the  election  is  by  districts  or  sets  of  dties,  burghs,  or  towns  conjdned,  th«  rigi 
of  electing  shall  no  longer  be  in  the  town  councils  or  corporations  of  the  said  dties,  buigh 
or  towns,  or  in  delegates  appointed  by  them,  but  in  the  individual  voten  on  whom  the  rifi 
of  election  is  by  this  act  conferred ;  and  the  member  to  serve  in  pariiament  for  any  web  dis 
trict  shall  be  returned  according  to  the  majority  of  individual  votes  given  in  the  whol 
district. 

^I.  Every  person,  not  subject  to  any  legal  incapadty,  shall  be  entitled  to  be  registered! 
hereinafter  directed,  and  to  vote  at  elections  for  any  of  the  dties,  boighs,  or  towns,  or  di 
tricts  of  dties,  burghs,  or  towns,  hereinbefore  mentioned,  who,  when  the  sherifi*  pnxcedi 
consider  his  daim  for  registration,  shall  have  been,  for  a  period  of  not  less  than  tweh 
calendar  months  next  previous  to  the  last  day  of  August  in  the  present  or  the  last  day  i 
July  in  any  future  year,  in  the  occupancy,  either  as  proprietor,  tenant,  or  life-renter,  of  u 
house,  warehouse,  counting-house,  shop,  or  other  building  within  the  limits  of  such  at 
buigh,  or  town,  which,  either  separately  or  jointly  with  any  other  house,  warehouse,  oooii 
ing-house,  shop,  or  other  building  within  the  same  limits,  or  with  any  hmd  owned  ii 
occupied  by  him,  or  occupied  under  the  same  landlord,  and  also  situate  within  the  sas 
limits,  shall  be  of  the  }-early  value  of  ten  pounds  .•  provided  always,  that  the  daimant  ihi 
have  paid,  on  or  before  the  twentieth  day  of  August  in  the  present,  or  the  twentieth  day 
July  in  any  future  year,  all  assessed  taxes  which  shall  have  become  payable  by  him  i 
respect  of  such  premises  previously  to  the  sixth  day  of  April  then  next  preceding :  proTidi 
also,  that  no  such  person  shall  be  entitled  to  be  registered  or  to  vote  in  the  present  or  ai 
future  year  unless  he  shall  have  resided  for  six  calendar  months  next  previous  to  the  last  di 
of  August  in  the  present  or  the  last  day  of  July  in  any  future  year  within  such  dty,  bai|i 
or  town,  or  within  seven  statute  miles  of  some  part  thereof:  provided  abo,  that  pemos  i 
resident  shall  be  entitled  to  be  registered  and  to  vote  if  they  are  the  true  owners  of  as 
premises  as  are  hereinbefore  mentioned,  within  such  dty,  burgh,  or  town,  of  the  yt»^ 
value  of  ten  pounds  or  upwards,  although  they  should  not  occupy  any  premises  within  i 
limits,  or  although  the  premises  actually  occupied  by  them  should  be  of  less  yearly  rah 
than  ten  pounds;  and  that  the  husbands  of  such  ownera  shall  be  entitled  to  vote,  either  i 
the  lifetime  of  thdr  wives,  or  after  thdr  death,  if  then  hdding  such  property  by  the  ooui 
tesy  of  Scotland :  provided  ah»,  that  no  person  shall  be  entitled  to  be  registered  or  to  n 
for  any  dty,  burgh,  or  town,  who  shall  have  been  in  the  reodpt  of  parochial  relief  with) 
twelve  calendar  months  next  previous  to  the  test  day  o£  August  In  the  year  1838,  or  nei 
previous  to  the  last  day  of  July  in  any  succeeding  year. 

XII.  The  premises  in  respect  of  which  any  person  shall  be  deemed  entitled  to  be  nff 
tered,  and  to  vote  in  the  dection  for  any  dty,  burgh,  or  town,  or  district,  shall  not  1 
required  to  have  been  the  same  premises  for  the  whole  twdve  months  of  his  occupancy,  bi 
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nay  be  dlfiarant  pramiae^  but  tl^mya  of  the  requisite  value,  occupied  in  wooeasion  by  Midi 
peiBon;  provided  alimya,  that  auch  pemm  ahall  have  paid  all  the  aawapod  taxes  legally 
ai^*b]e  ttoat  bim  in  respect  of  all  such  premises;  and  that  where  such  premises  shall  be  of 
tbe  yeaiiy  valae  of  twenty  pounds  or  upwards^  and  shall  be  jointly  occupied  by  more  than 
mt  peiaon,  each  of  such  joint  oooupiers  shall  be  entitled  to  be  registered  and  to  vote,  provided 
Us  share  and  interest  in  the  flune  shall  be  of  the  yearly  value  of  ten  pounds  or  upwards. 

XIII.  On  or  befim  the  twentieth  day  of  August,  in  the  present  year,  every  person 
dumiqg  a  right  to  vote,  under  any  of  the  qualifications  hereinbefore  qpedfied,  at  any  election 
tfa  member  to  serve  in  pailiament  for  any  county  in  Scotland,  shall  give  in  a  daim,  sub- 
■rlbed  by  himiielf  or  his  agent,  to  the  schodmaster  of  that  pariah  of  the  county  within  which 
the  property,  or  the  greater  part  of  it,  on  which  he  claims  is  situate,  or  in  case  of  the  inca- 
pacity of  such  schoolmaster,  or  of  the  office  being  vacant*  to  any  person  actually  offidating 
■  aoch  schoolmaster,  or  to  the  achoolmaster  of  the  next  adjoining  parish  whose  residenoe  is 
Bcaneit  to  the  vacant  schod,  which  daim  ahall  ,be  in  the  form  of  the  first  part  of  the  schedule 
F,  printed  copies  of  which  forms  or  sdiedules^  with  the  necessary  blanks  therein,  to  be  fiUed 
«p  by  the  claimant,  every  sheriffderk  is  hereby  required  to  provide,  and  to  furnish  to  the 
idioQloiaaters  of  the  dififerent  parishes  within  his  county  as  speedily  as  possible  after  the 
fesDg  of  this  act,  which  aeveral  schoolmaiterB  shall  fhnush  copies  of  the  same  to  all  appli- 
onts,  upon  payment  of  the  sum  of  sixpence  only  for  each  copy ;  upon  which  copies  all  the 
daims  to  be  given  in  shall  be  engrossed  by  the  said  daimant ;  and  each  such  schodmaster, 
■pon  receiving  back  such  daim,  filled  up  and  subscribed  as  above  directed,  shall  immedlatdy 
nark  open  it  the  time  of  its  being  so  lodged  and  presented,  by  filling  up  and  subscribing 
the  printed  form  at  the  bottom,  and  formii^  the  veoond  part  of  the  said  schedule  F ;  and 
each  mdi  sdioolmaster  shall,  immediatdy  after  the  said  twentieth  day  of  August,  make  up 
an  alphabetical  list  of  the  names,  designations,  and  places  of  abode  of  all  the  persons  within 
in  parish  for  whom  such  daims  ahall  have  been  presented,  and  ahall  cause  a  copy  of  such 
liat  to  be  affixed  to  the  door  of  the  church  of  such  parish  on  or  before  the  twenty-fourth  day 
«f  August  in  the  present  year,  and  shall  annex  to  each  list  so  affixed  a  notice  of  the  times 
vbflD  and  the  phraa  where  the  sherifiT  shall  begin  to  examine  the  daims  to  which  no  olg'ec- 
tkne  diall  have  been  kidged,  and  also  a  distinct  notice  to  all  persons  who  may  have  daimed 
tobc  Rgisleied  for  the  county,  and  intend  to  dijeet  to  the  registration  of  any  of  the  persons 
named  in  the  said  Hat,  to  give  in  a  note  of  their  olrjections  to  the  said  schodmaster  on  or 
oe&re  the  fifth  day  of  September  next  ensuing ;  which  note  of  objections  shall  be  signed  by 
the  person  for  whom  it  is  presented,  or  by  an  agent  on  his  behalf,  and  shall  be  in  the  form 
cithe  fint  part  of  the  aehedule  H ;  and  printed  copies  of  such  forms  or  schedules  shall  be 
provided  by  eadi  sherlflTderk,  and  distributed  to  the  several  schodmasteiH,  by  whom  they 
sbll  be  famished  to  any  person  applying,  upon  payment  of  the  sum  of  sixpence  only  for 
each  copy ;  and  upon  these  copies  all  the  objections  shall  be  engrossed  by  the  olgectors ;  and 
ach  nch  schoolmaater  ahall,  on  recdving  back  the  aame,  filled  lip  and  subscribed  as  above, 
nark  thereon  the  true  date  of  its  being  so  lodged  and  received,  by  filling  up  and  subscribing 
tile  eeoood  part  of  the  said  schedule  H ;  and  every  such  objector  shall,  within  two  days  after 
icdglng  each  objection,  give  notk»  to  the  party  to  wiiose  title  he  objects,  by  delivering  to 
Um,  or  forwarding  to  his  dwelling-house,  or  transmitting  to  him  or  his  known  agent  through 
^poet-ofiSoe,  a  copy  of  the  said  olg'ection  ao  given  in;  and  proof  of  such  notice  having 
ben  given  shall  be  made  to  the  aherifi:  before  he  enters  on  the  oonsideration  of  any  such 
Qhi«tien;  and  no  daims  or  obrjectioos  as  above  ahall  be  received  by  any  schodmaster  after 
the  apiiation  of  the  time  hereinbefore  allowed  and  appointed  for  the  giving  in  of  such 
c^usis  and  objections  respectivdy ;  and  each  such  schodmaster  shall,  on  or  before  the  dghth 
^r  of  September  in  this  present  year,  deliver  or  transmit  to  the  aheriff  dark  of  the  county 
the  whole  daims  and  objections  so  received  by  him,  together  with  a  copy  or  duplicate  of  the 
alphabetical  list  of  daimants  aflLred  by  him  to  the  church  door  of  his  parish ;  and  it  shall 
be  ounpetent  to  any  such  daimant  who  may  conceive  that  his  h^t  to  be  regirtered  is  estab- 
lished by  a  written  title,  at  any  time  after  giving  in  his  daim,  and  previous  to  the  tenth 
^y  of  September  in  this  present  year,  to  ddiver  or  transmit  to  the  aherifi'  derk  any  such 
tHle,  or  extract  thereof  as  he  may  wish  so  to  deliver,  for  which  the  said  aheriff  derk  shall 
be  bouod  to  grant  his  receipt :  provided  always,  that  the  parishes  of  Tulliallan,  Culrosi^  and 
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Logle  in  the  county  of  Perth,  and  the  pariah  of  Alva  in  the  ooonty  of  Stiitiiig,  riaB,  fcr 
the  purposes  of  this  act,  be  held  to  form  parts  of  the  county  of  CbwkmannaB;  and  the 
parishes  of  Muckhart  and  Fossoway  in  the  oounty  of  Perth,  shall,  Ibr  the  purposss  of  this 
act,  be  held  to  form  parts  of  the  county  of  KinnMS ;  and  all  daims  and  objections  and  titlei 
relating  to  properties  situate  in  any  of  these  parlsheB,  shall  be  delivered  or  tnnmitted  to 
the  sheriff  deiio  of  Clackmannan  and  Kinross  respectiTely ;  and  that  all  dalms^  cibjections, 
and  titles  relating  to  properties  in  the  sereral  districts  of  Orlmey  and  Shetland  sfaidl  be 
deliTered  or  tnnsmitted  to  the  sheriff  derfcs  of  Orkne}*  and  of  Shetland  respeetiTely. 

XIY.  Each  sheriff  shall,  between  the  twelfth  day  of  September  and  the  fifteenth  day  of 
October  in  the  present  year,  eiamine  and  dedde  upon  the  merits  of  all  ciaima  ibr  regntn- 
tion  within  his  county;  and  for  this  purpose  the  iheriffi  of  the  oountJes  of  Abeideen, 
Ayr,  Argyle,  FIft,  InTetness,  Lanark,  Forihr,  Perth,  Renfrew,  and  Ross  and  Cronaity 
shaO  hold  open  courts  during  this  period,  at  not  less  than  three  sevend  towns  or  ptaoei  in 
their  said  counties,  Induding  therein  such  to^rns  or  other  places  where  the  sheriffi  or  thor 
substitutes  have  been  in  use  to  hdd  their  ordinary  courts,  where  there  ars  sarJi  places;  end 
the  sheriflli  in  oil  the  other  counties  riiaU  hold  open  courts  at  not  less  than  twoaeveml  pboes, 
which  phces  shaO  be  so  selected  as  to  be  most  convenient  for  the  rlaimants  in  the  diffcmt 
districts  of  the  said  counties ;  and  each  sheriiT  shall,  on  or  before  the  fifteenth  day  of  Angst 
In  the  present  year,  deliver  to  tlie  sheriff  derk  a  written  notice  of  the  days,  within  the 
period  above  mentioned,  on  which  he  is  to  hold  his  courts  for  the  purpose  of  such  icgistiB- 
tions  at  each  of  the  said  places  in  the  county,  copies  of  which  notice  shall  lie  tnnmitted  by 
the  sheriff  derks  to  each  of  the  town  derks  and  parish  schoolmastera  Iq  the  county  on  or 
before  the  dghteenth  day  of  the  said  month  of  August 

XV.  On  or  before  the  said  twentieth  day  of  August  in  this  pnaent  year  every  penon 
daiming  a  right  to  vote  for  a  member  or  members  to  serve  in  pariiament  £br  any  dt)\ 
burgh,  or  town,  or  district  of  dtiea^  burghs,  or  towns^  in  Sootiand,  shall  give  in  a  ciaim  ssb. 
scribed  by  himself  or  his  agent,  and  accompanied  by  such  written  titie  as  he  may  choose  to 
produce,  to  the  town  derk  of  the  dty,  buigh,  or  town  within  which  the  premises  in  reqMet 
of  which  he  so  daims  aro  situate,  provided  there  be  at  the  time  a  town  derk  appointed  sod 
officiating  for  such  town,  which  didm  shall  be  in  all  respects  in  the  mme  form  as  Is  herein- 
before directed,  as  to  daims  to  vote  for  a  county,  and  shall  be  issued,  received  bac^  marked, 
and  entered  in  a  book  or  ref^ster  by  the  town  derk  on  the  same  terms,  and  in  ifae  ssine 
manner  in  all  respects  as  the  daims  for  county  votes  are  hereinbefore  directed  to  be  lined, 
receifed  back,  marked,  and  entered  by  the  several  parish  sobodmasten  and  sheriff  deria  of 
each  county :  provided  always,  that  where  the  limits  of  any  dty,  buigh,  or  town,  aa  described 
in  the  schedule  M,  shall  indude  the  whde  or  part  of  any  other  bm^h  or  town,  the  whole 
daims  arising  within  such  limits  shall  be  given  in  to  the  derk  of  the  piindpal  city,  boigb, 
or  town  spedfied  and  described  in  such  schedule,  and  not  to  the  derks  of  any  of  the  sobordi- 
nate  burghs  or  towns  partiy  or  whdly  induded  within  the  said  limits :  provided  also,  thai 
where  there  is  no  town  derk  in  any  such  burgh  or  town,  the  daims  made  in  respect  of 
properties  situate  in  such  burgh  or  town  shall  be  given  in  to  a  peraon  resident  within  such 
burgh  or  town,  to  be  nominated  by  the  sheriff  of  the  county  within  fifteen  daya  after  the 
psMringofthiBBCt. 

XYI.  Each  town  derk  ihall  piepan  an  alphabetical  list  of  the  names,  designatians,  and 
phMes  of  abode  of  all  the  persons  within  the  dty,  burgh,  or  town  of  which  he  is  deric  ibr 
whom  such  daim  shall  have  been  presented,  and  shall,  on  or  before  the  twenty-sixth  day  of 
August  in  this  present  year,  cause  a  copy  of  such  part  of  such  list  aa  indudes  the  daimants 
within  each  parish  to  be  affixed  on  or  near  the  door  of  the  churoh  of  svery  such  parish 
within  such  buigh  or  town,  annmring  to  each  such  list  a  notice  to  persons  intending  lo 
object,  to  give  in  thdr  objections  to  the  said  town  derk  on  or  before  the  tenth  day  of  Sep- 
tember next  ensuing,  and  also  a  notice  of  the  time  when  and  phice  where  the  sheriff  of  the 
county  within  which  such  dty,  buigh,  or  town  may  be  situate,  will  begin  to  examine  the 
daims  to  which  no  objections  shall  be  lodged ;  and  all  such  objections  shall  be  finamed  in  the 
same  terms,  and  lamed  and  recdved  back  by  the  said  town  derk,  in  all  respect^  on  the 
same  condderations  and  in  the  mme  way  and  manner  as  is  hereinbefore  provided  as  to  the 
objections  against  daims  of  registratkm  fiur  the  county  so  to  be  isued  and  dealt  with  by  the 
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I  in  tueli  ooanty;  and  the  same  nodoes  sball  be  given  by  the  partiei  objectiqf 
to  the  psrtj  e)i(fectad  to  as  is  provided  in  regard  to  such  claims  for  the  county ;  and  no  town 
deric  ahaD  reoeivv  » j  daim  or  objection  after  the  expiration  of  the  time  before  allowed  and 
appointed  for  giving  in  meh  daims  and  ofagecticns  nqiectively. 

XVIL  Upon  the  twelfth  day  of  September  in  this  present  year,  each  sheriff  derlc  and 
eadi  town  dork  of  any  dty,  burgh,  or  town  within  any  one  county,  or  any  two  counties  or 
puts  of  CDunttes  united  for  the  purposes  of  this  act,  shall  by  before  the  sheriff  the  several 
dalaifl  and  objections  which  have  been  received  by  any  of  the  said  clerks,  together  with  the 
tides  or  documeula  iHiich  may  have  been  lodged  along  with  any  of  those  daims ;  and  the 
sud  shsilff  shall  Ibrthwith  proceed  to  examine  the  claims  to  which  no  olg'ectlons  have  been 
lodged,  and  which  have  been  supported  by  productian  of  a  written  title,  in  the  order,  as 
neariy  as  ponibie,  in  which  they  were  presented ;  and  whenever  he  is  satisfied  that  the  title 
80  produced  does  of  itself  afibrd  prima  Jade  evidence  of  the  validity  of  the  daim,  he  shall 
write  upon  the  daim  the  word  **  admit,"  and  mark  the  same  with  his  initials,  and  forthwith 
retam  the  said  daim  to  the  sheriff  derk,  or  the  town  deric,  by  whom  it  was  presented, 
which  several  derla  shall  then  enter  the  daimant  in  the  books  or  roisters  of  qualified  voters 
to  be  kept  by  them  for  the  county,  and  ibr  the  several  buighs  within  the  county  respectively, 
in  the  alphabetical  order  of  the  voters'  names,  the  names  of  the  county  voten  in  each  parish 
being  entered  in  a  separate  alphabedcal  series,  and  in  the  form  of  the  schedule  G ;  and  the 
«1  sheriff  cleric  and  town  derk  shall  there  sign  each  entry  with  their  initials,  and  each 
page  of  the  register  with  their  names,  and  shall  furnish  a  signed  copy  of  sudi  entry  to  each 
voter,  or  to  any  penon  who  may  require  it,  upon  payment  of  the  sum  of  sixpence  only  for 
each  such  copy;  and  immediatdy  after  all  the  daims  of  this  description  which  appear 
aifidaitly  eetablkhed  have  been  admitted,  the  sheriff  shall  proceed  to  the  consideration  of 
the  other  daims  to  which  no  objections  have  been  given  in,  but  which  have  either  not  been 
anompanied  by  any  written  title,  or  where  the  tides  produced  do  not  appear  to  him  to  afibrd 
prma/ade  evidence  in  their  fhvour,  and  that  in  the  order  of  the  dates  on  which  they  were 
KftnOy  presented,  and  shall  summarily  inquire  into  and  examine  the  evidence  by  which 
the  partiea,  or  tfadr  agents,  may  then  be  prepared  to  support  them,  by  the  examination  of 
written  documents,  witnesns,  or  oath  or  dedantion  of  parties,  or  otherwise,  as  the  case  may 
nqoire  or  admit  of;  and  when  the  mid  sheriff  Is  satisfied  that  any  daimant  has  nuide  out  a 
prima  Jade  case  in  support  of  ids  daim,  he  shall  write  upon  it  the  word  **  admit,"  and  mark 
it  with  his  initialB,  and  return  it  to  the  sheriff  derk,  or  the  several  town  derks  as  herein- 
bdbre  provided,  who  shall  thereupon  enter  the  daimant  in  the  register,  in  the  same  manner, 
and  to  the  mme  effect,  as  is  above  provided  as  to  admitted  daims  of  the  fint  description ; 
bat  when  the  sheriff  is  not  ntisfied  that  there  is  prima  Jade  evidence  to  support  any  such 
dtim,  he  shall  write  upon  it  the  word  **  reject,"  and  mark  it  widi  his  initials  as  above,  and 
ntum'the  same  to  the  ssid  derfcs,  to  be  kept  by  them  till  applied  for  by  the  parties  present- 
bg  the  same  or  thdr  agenti,  to  vdiom,  upon  such  application,  they  shall  be  forthwith  de- 
RTered. 

XYIII.  When  the  sheriff  has  in  manner  aforesaid  gone  through  and  disposed  of  all  the 
chfms  to  which  no  oligections  are  offered,  he  dial]  proceed  to  condder  and  hear  the  parties 
or  their  agents  upon  the  several  daims  to  which  objections  are  lodged,  and  that  in  the  order 
of  the  dates  of  presenting  the  mid  daims,  and  shall  hear  and  recrive  all  competent  evidence 
^Hikh  either  party  may  produce  in  support  of  his  daim  or  objection  respecti  vdy ;  and  where 
b  Isaitisfied  that  the  daim  is  well  founded,  he  shall  write  on  it  the  word  **  admit,"  authen- 
ticated as  above,  and  return  it  to  the  derk  fbr  rqpstration,  as  in  the  other  cases  of  admis- 
lion  already  provided  for ;  and  where  he  is  satisfied  that  it  is  not  well  founded,  he  shall 
iBirk  it  with  the  word  **  rqect,"  and  deal  with  it  in  other  respects  as  with  the  rejected 
daims  herein  already  provided  for :  provided  always,  that  in  all  cases  where  no  party  shall 
appear  to  support  a  daim  to  which  objections  have  been  lodged,  it  shall  be  rejected  upon 
the  iberiff  being  satisfied  that  k  prima  fade  case  has  been  made  out  in  support  of  the  ob- 
jcctkn;  and  where  no  party  shall  appear  to  maintain  his  objection,  the  daim  to  which  it 
applies  shall  be  dealt  with  as  if  no  objection  had  been  lodged  against  it,  and  shall  be  admit- 
ted if  the  sheriff  is  satisfied  that  a  prima  fade  case  has  been  made  out  in  support  of  it. 
XTX.  No  written  pleadings  shaU  in  any  case  be  allowed  in  support  of  daims  or  objec- 
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tloM;  but  when  the  sheriff  shall  reject  any  claim  to  which  no  objection  bas  been  ofiiRd, 
and  when  he  shall  hear  parties  upon  any  daim  to  which  any  objection  has  been  <^end,  h% 
shall  make  a  note  of  the  statement  of  fact,  and  of  the  plesa  founded  on  it,  and  of  the  nma 
of  the  witneses,  and  shall  aflU  his  signature  to  the  deeds,  wriLii^;s,  and  other  doounenli 
produced  by  the  parties  in  support  of  such  daim  or  objection  ;  and  it  shall  not  beeompetat 
to  support  any  appeal  upon  any  ground  of  Actor  of  law  not  set  forth  in  such  note  of  thedicriff, 
or  to  produce  any  witnesses  not  named  in  the  said  note,  or  any  deeds,  writings,  or  ether  do- 
cuments to  which  the  signature  of  the  said  sheriff  is  not  affixed. 

XX.  On  or  before  the  fifteenth  day  of  October  in  the  present  year,  each  sheriff  dak 
shall  complete  his  alphabetical  lists  or  registers  of  Toten  for  the  county :  provided  almji) 
that  on  or  befure  the  said  fifteenth  day  of  October,  each  sheriff  derk,  beii:^  the  keeper  of 
the  roll  of  freeholders  for  the  county  of  which  he  is  derk,  shall  transfer  the  names  of  lOtlie 
freeholders  standing  on  such  rdl  after  the  passing  of  this  act  to  the  said  lisH  or  regiiten  of 
voters,  without  requiring  any  daim  to  be  presented  on  behalf  of  such  freeholden;  and  if 
any  election  shall  take  pkuie  for  such  county  before  the  said  register  shall  be  oonnMted  it 
the  next  yearly  rerisal,  as  hereinafter  provided,  the  votes  at  this  first  election  shall  be  tak- 
en according  to  this  first  alphabetical  register,  an  authenticated  copy  or  copies  of  wliieb 
shall  accordingly  be  sent  for  this  purpose  to  each  of  the  pdling  places  appointed  for  the 
county :  provided  always,  that  at  all  future  elections  which  diall  take  place  after  the  yeorlj 
oorre^on  of  such  registers,  the  votes  shall  be  taken  according  to  the  last  completed  rcgiiter, 
as  hereinafter  mentioned. 

XXI.  On  or  before  the  twelfth  day  of  October  in  the  present  year,  each  town  derlc  shifl 
complete  his  alphabetical  list  or  register  of  votes  tor  the  dty,  burgh,  or  town  of  which  he  is 
derk ;  and  that  wherever  such  dty,  buigh,  or  town  is  one  of  a  district  contributing  vii^ 
other  burghs  for  the  return  of  a  member  to  parliament,  and  is  not  the  burgh  at  wfaidi  the 
writ  is  to  be  proclaimed  and  the  election  hdd,  the  town  derk  shall,  within  three  days  after 
the  said  twelhh  day  of  October,  make  up  and  transmit  an  authenticated  copy  or  duplicste 
of  such  list  or  register  to  the  town  derk  of  the  dty,  burgh,  or  town  at  which  it  is  herein- 
after provided  that  the  dection  shall  take  place ;  and  the  town  derk  of  the  said  piindpal  or 
returning  buigh,  after  having  reodved  such  duplicates  from  the  other  burghs  of  the  district^ 
shall  forthwith  combine  and  reduce  the  whole  into  one  list  or  register  of  voters  for  the  whole 
district,  those  for  each  burgh  bdng  always  kept  together,  to  be  kept  by  him  in  the  wd 
prindpal  burgh,  for  the  purpose  of  reference  and  inspection ;  and  if  any  dection  shall  take 
pbuse  for  such  district  before  the  said  registers  shall  be  corrected  at  the  neit  yearly  revial, 
as  hereinafter  provided,  the  votes  at  such  dection  shall  be  taken  in  each  buigh  aooording  to 
their  first  alphabetiosl  registers  for  such  burghs,  the  originals  or  authentkated  copiei  of 
which  shall  accordingly  be  sent  to  each  of  the  polling  places  that  may  be  appdnted  hi  each 
such  hvirgh ;  provided  always,  that  in  all  future  dections  the  votes  shall  be  taken  aooordiiy 
to  the  last  completed  and  corrected  register,  as  hcrdnafter  enacted. 

XXII.  Each  sheriff  shall  once  every  year  after  the  present  year,  examine  and  correct  hie 
said  rasters ;  and  each  sheriff  derk  and  town  derk  within  the  county  shall  Ibr  this  purpose, 
in  the  month  of  June,  and  between  the  tenth  and  twentieth  days  thereof  in  every  luch 
Aiture  year,  give  public  notice,  by  advertisements  affixed  to  the  churdi  doors  of  all  the 
country,  burgh,  and  town  churdies  within  the  shire  respectivdy,  and  also,  if  they  ahall  see 
cause,  by  advertisement  in  the  newspaper  of  greatest  reputed  circuhUion  in  the  shire,  to  all 
persons  intending  to  daim  to  be  registered,  or  to  object  to  the  title  of  any  voter  already  on 
the  register,  to  give  in  their  several  daims,  titles, 'and  objections  to  the  schodmasten  snd 
town  derks,  as  such  daims,  titles,  and  objections  respectivdy  are  by  this  act  directed  or 
authorised  to  be  given  in,  and  that  in  the  forms  already  provided  by  schedules  F  and  H,  on 
or  before  the  twentieth  day  of  July  then  next  ensuing,  after  which  no  such  dainu  or  objec- 
tions shall  be  recdved ;  and  when  the  new  daims  are  so  given  in,  the  schodmasters  and  the 
sheriff  and  the  sheriff  derk,  and  several  town  derks,  within  each  county,  shall  ded  with  and 
dispose  of  them  in  the  same  order  and  manner,  both  as  to  publication  of  the  ddms  and 
notices  to  objectors,  and  as  to  the  periods  or  intervals  at  which  .they  shall  severally  be  re- 
odved, notified,  and  disposed  of,  as  is  above  provided  with  regard  to  the  first  or  origioel 
daims  for  registraUon  under  this  act;  that  is  to  say,  that  in  so  far  as  rdatei  to  dsimante  for 
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oniitifli»  tli«  tevtral  sduMlinaitera  iihaU  affix  the  lists  of  such  new  daimante^  with  the 
BBtibes  heniiibefore  dixected,  to  the  church  doon,  on  or  before  the  twenty-fourth  day  of 
July  io  eaeh  anch  year;  that  all  objections  to  Biich  claims  shall  be  given  in  to  such  school- 
maitan  on  or  before  the  fifth  day  of  August  thereafter ;  that  the  claims  and  objections  shall 
bedeiivtredor  transmitted  to  the  sheriff  clerks  on  or  before  the  eighth  day  of  the  ssid 
fflonth  of  August  in  each  such  year,  the  daimants  being  at  liberty  to  lodge  their  written 
titlcswith  the  sheriff  clerk  at  any  time  preirious  to  the  tenth  day  of  the  ssid  month ;  and  that 
tke  whole  claims,  objections,  and  titles  shall  be  hdd  before  the  sheriff  on  or  before  the  twelfth 
day  of  that  month,  who  shall  decide  upon  their  merits  between  that  day  and  the  ftAeenth 
dftjof  September  thereafter ;  and  that,  in  so  fkr  as  regards  claimants  in  burghs,  the  seTeral 
town  dei^  shall  affix  the  lists  of  new  claimants,  with  the  notices  hereinbefore  directed,  to 
tJiedorch  doors  of  their  burghs,  on  or  before  the  twenty-sixth  day  of  July  in  each  such 
year;  that  the  objections  to  such  claims  shall  be  given  in  on  or  before  the  tenth  day  of 
August  thereafter ;  and  that  the  whole  daims,  objections,  and  titles  shall  be  hiid  before  the 
sheriff  on  or  before  the  twelfth  day  of  the  said  month  of  August,  who  shall  examine  and 
dedde  upon  the  aune  on  or  before  the  fifteenth  day  of  September  in  each  such  year ;  the 
aid  sberills  always  piweedipg  to  three  or  to  two  several  places^  as  above  provided,  in  their 
several  counties,  and  notifying  to  the  sheriff  derk,  on  or  before  the  fifteenth  day  of  July  in 
aich  such  year,  the  days  at  which  they  are  to  hold  their  courts  at  each  of  the  said  places,  of 
wbich  days  written  notice  shall  be  given  by  the  sheriff  derks  to  esch  town  derk  and  parish 
scfacdmsster  in  the  county,  on  or  before  the  eighteenth  day  of  July  in  each  such  year : 
piOTided  alwa}8,  that  the  sherifliB  shall  upon  this  occasion  correct  any  mistakes  or  omisBions 
which  may  be  pointed  out  or  discovered  in  the  registers  in  the  name,  residence,  or  condition, 
ofuy  person  already  registered  or  otherwise;  and  each  sheriff  derk  shall  for  this  purpose 
be  obliged  to  keep  a  correct  copy  of  the  register  for  the  county  at  some  convenient  phux  in 
the  head  burgh  of  the  shire  (the  town  of  Xierwick  in  Shetland  Iwing  hdd  for  this  purpose 
the  head  hargh  for  that  part  of  the  county),  and  each  town  derk  shall  keep  a  copy  of  the 
Rgister  for  his  boiigh  at  some  convenient  place  in  the  said  burgh ;  which  several  registers 
ihiU,  for  a  period  of  ten  days  next  after  the  twentieth  day  of  June  in  each  year,  be  open  to 
the  inspection  of  all  persons  who  may  desire  to  see  the  same,  without  payment  of  any  fee  for 
aidmspectioa ;  and  each  sheriff  shall,  on  or  before  the  fifteenth  day  of  September  yearly, 
hare  his  said  registers  finally  corrected  and  completed,  and  arranged  as  above  directed,  in  the 
alphabetical  order  of  the  voters*  names,  with  the  several  columns  of  particulars  thereto  an< 
saed,  as  in  schedule  G  ;  and  after  the  said  fifteenth  day  of  September  no  change  shall 
be  Blade  by  any  sheriff  on  his  registers  for  that  year,  except  only  in  consequence  of  the 
j(idj[ment  of  one  or  other  of  the  courts  of  review  hereinafter  provided ;  provided  always, 
that  in  case  any  of  the  days  hereinbefore  mentioned  shall  happen  to  be  a  Sunday  or  other 
holiday,  on  which  no  business  is  usually  transacted,  then  and  in  that  case  the  several  acts  and 
pniceedings  appointed  to  take  place  on  such  days  shall  take  place  on  the  day  next  ensuing. 

XXII  I.  The  sherifif's  judgments,  granting  or  refusing  registration,  aball,  so  long  as 
they  remain  unaltered,  be  oonduaive  of  the  rights  of  parties  chiiming  or  objecting  as  above, 
bat  it  shall  be  competent  to  any  party,  considering  himself  aggrieved  by  any  such  judg- 
laent,  to  appeal  and  apply  fior  an  alteration  thereof,  ho  always  giving  notice  in  writing  to 
the  sheriff  derk  or  town  derk,  and  to  the  opposite  party,  where  the  daim  has  been  disputed, 
of  aich  his  intention  to  appeal,  within  five  days  after  the  judgment  complained  of,  and 
pnododng  evidence  of  such  notice  to  the  judge  of  appeal  before  entering  on  its  merits. 

XXIV.  And  in  order  that  the  greater  number  of  appeals  which  may  be  expected  to  be 
given  in  after  the  first  general  registration  under  this  act  may  be  more  easily  and  expedi- 
tiouly  disposed  of,  the  sheriffs  of  Elgin  and  Nairn,  Inverness,  and  Orkney  and  Shetland  shall 
form  a  court  of  review  for  dedding  upon  all  such  appeals  as  may  be  taken  from  the  judg- 
meais  pronounced  in  this  present  year  on  any  such  daim  for  registration,  under  this  act,  by 
thssbnifisofany  of  these  three  counties,  or  by  the  sheriffs  of  the  counties  of  Caithness, 
Sutherland,  Ross  and  Cromarty,  and  Banff;  and  the  sheriffs  of  Aberdeen,  Argyle  and 
Perth  shall  form  a  court  of  review  for  dedding  upon  all  such  appeals  as  may  be  taken  from 
the  judgments  pronounced  in  this  present  year  on  any  such  daim  for  registration,  under  this 
*^  by  the  sberiib  of  any  of  these  three  counties^  or  by  the  sherifis  of  the  counties  of  Forfiur, 


37a  RISE,  PROGRESS,  AND  IMPROVEMENT 

Kincardine,  or  Fife;  and  the  aherifls  of  lanark,  Ayr,  and  Stiiiiiig  ahaU  hrm  a eoart 
of  leview  for  deciding  upon  ail  audi  appeals  as  nmy  be  taken  from  the  jodgmeDti  pr». 
nounoed  in  this  present  year  on  any  audi  daim  for  ngistrBtion,  under  this  act,  by  thi  | 
sheriff!  of  any  of  these  three  counties^  or  by  the  sheriffs  of  the  countiea  cf  DomfaaitoB, 
KinrosB^  and  Claclunannan  and  fiute ;  and  the  sheri  A  of  Renfrew,  Kiikondfarigiit,  and 
Dumfries  shall  form  a  court  of  review  for  deddiqg  on  all  aucfa  appeab  aa  may  betokea 
from  the  judgments  pronounced  in  this  present  year  on  any  such  claim  for  ngiatratieD,  mder 
this  act,  by  the  sheriffs  of  any  of  these  three  counties,  or  by  the  sherifla  of  the  counties  of 
Peebles,  Sdkirk,  and  Wigton;  and  the  aherifls  of  Edinbuigh,  Unlithgow,  and  Benikk 
shall  foim  a  court  of  reriew  imc  dedding  upon  such  appeals  as  may  be  taken  from  the  judg- 
ments pronounced  in  this  present  year  on  any  such  daim  Ibr  r^gistsatkn,  under  this  ad,  by 
the  sheriffs  of  any  of  these  three  counties,  or  by  sherifis  of  the  counties  of  Roxbuigh  tad 
Haddington ;  and  each  three  of  the  ahedfis  above  named,  as  joint  judges  of  appeal  for  the 
counties  hereinabove  spedfied,  shall,  within  eight  days  after  the  said  first  registers  shall  b« 
completed  as  herdnbefore  provided,  prooeed  upon  a  drcuit  into  the  district  as  to  which  thej 
are  hereby  constituted  judges  of  appeal,  and  shall  repair  suooesaivdy  to  the  connty  to«D, 
and  to  at  least  one  other  town  in  each  of  the  counties^  in  each  such  disUrict,  (excepting  almp 
combined  counties,  which  shall  for  this  purpose  be  hdd  but  as  one  county,  and  excepting  also 
the  county  of  Orkney  and  Shetland,  for  which  the  court  of  review  shall  be  held  odj  at 
Kirkwall  in  Orkney,)  and  shall  there  hear  and  determine  on  aU  such  appeals,  notice  hsTing 
been  given  by  advertisements  in  the  newspapers  of  the  different  plaoea  at  which  they  are 
successively  to  hdd  thdr  courts,  and  of  the  days  respectivdy  on  which  their  add  cooits  are 
to  be  opened  in  each  phice ;  and  in  caae  of  the  necessary  absence  of  any  of  the  three  iherifls 
hereinbefore  mentioned,  the  remaining  two  shall  be  a  quorum  forjudging  in  such  i4>peals; 
but  in  case  of  thdr  differing  in  opinion,  they  shall  be  diliged  to  refer  the  case  for  the  judg- 
ment of  the  sheriff  who  shall  be  absent;  and  in  the  event  of  any  of  the  sheriffi  herein 
named  as  judges  of  appeal  bdng  incapadtated  or  dyii^,  and  no  snecenaor  bdng  appointed, 
after  the  passing  of  this  act,  and  before  the  time  arrives  for  hdding  the  courts  of  sppeal 
hereinbefore  directed,  the  lord  preddent  of  the  court  of  sesdon  shall  appoint  some  othir 
sheriff  to  act  in  his  phuse,  who  shall  act  and  proceed  aooordingly ;  and  no  written  plflsdii^ 
shall  be  allowed  before  9uch  courta  of  review,  nor  any  record  be  made  up  of  their  prooeed- 
ings,  and  no  written  sentence  shall  be  pronounced,  except  by  one  of  the  add  aheriA  writii^ 
the  word  *<  admit*'  or  **  reject,"  (as  the  case  may  lie,)  on  the  daim  in  dispute,  sad  by 
him  and  the  other  sheriffs  subscribing  their  luimes  to  the  word  so  written :  provided  dftajs, 
that  it  shall  be  competent  for  such  sheriib,  acting  as  judges  of  apped,  to  find  the  appeHant 
liable  in  costs  when  they  affirm  the  judgment  appeded  from,  and  to  modify  and  deoeni 
for  the  same  *,  on  whidi  deoendture  the  respondent  shall  be  entitled  to  eii£>roe  pajment  as  of 
an  ordinary  debt,  within  the  county  where  the  disputed  ddm  was  presented ;  and  the  judg. 
ments  of  such  sheriflb  on  all  such  appeals  shall  be  pronounced  on  or  before  the  twenty-fifth 
day  of  November  in  this  present  year,  and  shall  be  find  and  oondudve  to  all  intents  and 
purposes,  and  not  liable  to  i|py  process  of  review;  and  shall,  whenever  they  vary  or  reverse  tiie 
judgment  oompUined  of,  be,  upon  their  pvoductiflD  subscribed  as  above,  a  warrant  for  tlie 
sheriff  who  made  up  the  register  to  dter  and  correct  his  registers  in  conformity  thereto, 
and  he  shall  so  dter  and  correct  them  accordingly,  and  shall  have  the  add  registers  completed 
with  such  corrections  on  or  before  the  thirtieth  day  of  November  in  this  present  year. 

XXV.  Whenever  any  party  shall  be  diasatisfied  with  any  judgment  of  a  aheriffi  admit- 
ting  or  refudng  r^istration,  or  expunging  or  refiidng  to  expunge  any  names  already  on  iiu 
register,  at  any  of  the  annual  registrations  and  corrections  herdnbefore  directed  to  be  held 
in  any  future  year,  it  shall  be  competent  for  any  such  party,  wherever  the  county  of  such 
sheriff  is  within  any  drcuit  of  the  court  of  juatidary,  to  apped  from  such  judgment  to  the 
sheriOs  Uable  in  attendance  at  audi  drcuit  for  the  district  within  which  auch  county  is  a'tii- 
ate,  which  aheriffs,  or  some  three  of  thdr  number,  shall  remdn  at,  or  return  to  thedrcutt 
town  of  such  district  after  the  autumrud  drcuit  in  each  such  year,  and  there  begin  to  hold 
thdr  court  for  dispodng  of  such  appeals  on  some  day  between  the  fifteenth  and  twentj-fiAh 
days  of  September  in  each  such  year,  of  which  day  notice  shdl,  one  week  before,  be  gir^o 
by  advertisement  in  the  newspaper  of  greatest  drcdation  within  such  county,  snd  the  said 
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ikerifft  Bfaall  there  finaUy  detemiiiie  til  such  appeals  on  or  before  Uie  twentieth  day  of  Octo- 
ter  thereafter ;  the  aherifflom  of  Orkney  and  Shetland  being  always  held  for  this  purpose 

0  be  within  the  district  of  Invemcn,  and  the  sheriff,  when  present,  being  entitled  to  act  as 

1  judge  of  appeal :  proTided  alwii}«,  that  where  the  sheriffs  liable  in  attendance  at  any  such 
^itoit  are  fewer  than  three,  or  where  any  of  them  is  unaToidaUy  prevented  from  attending 
^  ackneas  or  other  aoddental  cause,  the  judge  or  judges  at  the  said  autumnal  circuit  shall 
Mninate  and  appoint  one  or  more  other  sheriffl,  or  adTocates  of  not  less  than  four  yean' 
nndiog,  to  act  akng  with  the  attending  sheriffi,  soas  that  there  shall  alwa>s  be  three  judges 
in  such  court  of  review ;  and  with  regard  to  the  judgments  pronounced  in  such  annual  re- 
iMtntioDS  by  the  sheriA  of  the  counties  of  Edinburgh,  Haddington,  or  Linlithgow,  re- 
ipectirely,  the  appeal  shall  be  to  the  sherifis  of  the  three  said  counties  jointly,  and  they  are 
ktibif  required  to  hold  a  court  ibr  this  purpose  at*£dinburgh,  at  some  time  previously  an- 
Boonnd,  between  the  fifteenth  and  twenty- fifth  days  of  September  in  each  year,  and  finally 
todeteqpine  on  all  appeals  on  or  before  the  twentieth  day  of  October  thereafter :  provided 
ihiaya,  that,  in  the  event  of  the  sickness  or  unavoidable  absence  of  any  of  the  said  three 
Atnfb,  it  shall  be  competent  to  the  lord  president  of  the  court  of  sesnon,  on  the  appUoation 
tf  any  of  the  asid  sherifis,  to  appoint  some  other  sheri^  or  advocate  of  four  years'  standing, 
toactaad  ofiidate  in  place  of  the  sheriff  so  incapadlated ;  and  the  judgments  of  the  said 
tours  of  review  shall  in  all  cases  be  final  and  conclusive,  and  liable  to  no  process  of  review, 
ttd  shall,  whenever  they  reveiw  or  vary  the  judgments  of  the  sheriff  appealed  from,  be 
nrrants  to  him  to  alter  and  correct  his  registers  in  conformity  thereto,  and  he  shall,  on  such 
jndgmenti  being  made  known  to  him  by  the  parties,  alter  and  correct  such  registers  aooord- 
hflv:  prorided  always,  that  no  alteration  of  the  sheriff's  judgments,  either  by  the  courts  of 
miewabofe  named,  or  by  any  other  judges  of  appeal,  shall  afl'ect  the  merits  of  any  election 
MtaQy  completed  and  carried  through  before  the  date  of  such  alteration,  except  in  so  far  as 
lieil  may  be  given  to  such  alteration  by  any  committee  of  the  commons  house  of  parlia^ 
■nt  to  which  a  petition  against  such  election  may  be  referred  s  provided  also,  that  nothing 
kniii  contained  shall  be  held  to  limit  or  restrain  the  powen  of  such  committee  to  take  into 
awdention  the  validity  of  any  vote  or  dalm  for  registration  admitted  or  rejected  by  the 
ifaeiiTof  the  judges  of  appeal,  and  toalter  the  register,  poU,  or  return  accordingly,  in  so  fiir 
nanxms  the  election  petitioned  against  i  provided  also,  that  in  all  proceedings  before  such 
CMUttittee  for  determining  the  validity  of  any  election  for  Scotland,  all  deeds,  instruments, 
otiads,  or  other  writingi,  which  are  probative  by  the  kw  of  SooUand,  shall  be  deemed  and 
hbn  to  be  probative,  and  shall  be  received  in  evidence  by  such  committee,  without  proof  of 
tU  execution,  ligning,  or  examination  thereof,  in  the  same  manner  as  such  deeds,  instru- 
Denb,  extracts,  or  other  writings  are  now  admitted"  in  courts  of  kw  and  eqmty  in  Scotland. 

XXVL  In  all  dectlona^  after  the  end  of  this  present  parliament,  every  qualified  peraon 
vkttnaaie  shall  mp^ftar  in  the  last  corrected  register,  and  none  other,  shall  be  entitled  to 
«ote;  and  it  shall  not  be  competent  to  inquire  on  that  oocaskm  into  any  other  fiu:ts  except  those 
«ftheputy  tendering  the  vote  being  truly  the  individual  mentioned  in  the  said  register,  of 
^  ^xiag  Btill  poMcssed  of  the  qualification  there  reeorded,  on  his  own  account,  and  not  in 
tnst  lor  or  at  the  pleasure  of  any  other  perMxn,  and  of  his  not  having  previously  voted  at  that 
elMtien :  provided  alwa}'S,  that  the  inquiry  into  these  ihcts  shall,  on  this  occasion,  be  confined 
tothe  putting  to  the  person  so  tendering  his  vote,  if  the  sheriff  shall  be  required  so  to  do  on 
behalf  of  any  candidaU,  an  oath,  or  if  he  be  a  Quaker  or  Moravian,  a  solemn  affirmation,  in 
^fonaef  the  schedule  I ;  and  it  shall  not  be  competent  at  any  such  poll  or  election  tu 
Fot  to  any  ngirtered  voter  any  other  oath  or  affirmatloii  whatsoever,  except  only  an  oath  or 
'ffinutifln  sgainst  bribery,  whleh,  if  required  on  the  part  of  any  candidate,  shall  then  be 
pat  by  the  aheriff  hi  the  form  of  schedule  K :  provided  alwa}S,  that  any  person  who  has 
daioiad  to  be  registered,  but  whose  daim  has  been  rqected  by  the  sheriff  or  court  of  review, 
BttTi  notwithstanding,  tender  his  vote  at  any  election  where  such  register  is  in  force,  and  tlie 
iberiffor  hisnhstitute  shall  enter  any  vote  so  tendered,  with  the  name  of  the  person  for 
"boa  it  is  given,  distinguishing  the  nme  from  the  votes  given  by  persons  on  the  register, 
■>  thai  it  my  be  in  the  power  of  any  election  committee  to  give  effect  to  such  vote  In  d«)dd- 
ing  upon  the  validity  of  any  disputed  elecUon ;  but  no  scrutiny  shall  be  allowed  by  or  before 
any  returnoig  officer  with  regard  to  any  votes  given  or  tendered  at  any  such  elecUon. 

3B 
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XXVII.  Within  three  months  after  the  poning  of  this  act,  each  sheriff  shall  divide  IH 
county  into  convenient  districts  for  polling,  following,  as  nearly  as  possible,  the  boundaries  of 
parishes,  baronies,  or  other  known  subdivisions^  and  shall  appoint  a  particuhir  polling  plaoB 
for  each  such  district,  which  place  shall  be  selected  so  as  to  be  most  accessible  to  tberoteB 
in  the  district ;  and  such  polling  places  shall  in  no  case  be  more  in  number  than  fifte«n  for 
any  one  county,  and  shall  be  so  arranged  as  that  no  more  than  six  hundred  persons  or  ther^ 
abouts  shall  poll  at  any  election  at  any  one  place ;  and  each  town  derk  shall,  in  like  manner, 
appoint  one  polling  place  in  every  city,  bui^h,  or  town  of  which  he  is  derk,  in  which  th« 
number  of  voten  does  not  exceed  six  hundred  or  thereabouts,  and  shall,  wherever  the  nam. 
ber  of  registered  voten  in  any  such  dty,  burgh,  or  town  shall  exceed  six  hundred  or  there- 
by, divide  the  said  city,  burgh,  or  town  into  convenient  districts,  and  appoint  a oonrenient 
polling  place  in  each  such  district,  so  as  that  no  more  than  about  six  hundred  perwD8  6ha]l 
poll  at  any  election  at  any  such  place ;  and  each  sheriff  derk  shall,  within  fourteen  dap  afiei 
the  sheriff  has  so  divided  his  comity  into  districts  for  polling,  make  up  a  distinct  listofihe 
said  districts  and  the  polling  place  appointed  in  each,  and  shall  cause  copies  of  the  said  Usb 
to  be  affixed  to  the  doora  of  all  the  country  parish  churches  in  his  county ;  and  each  town 
derk  shall,  within  the  same  period,  affix  lists  of  the  pdling  place  or  polling  places  vithio  bit 
burgh  to  all  the  church  doors  within  the  same ;  and  every  voter  shall  poll  at  the  poUii^  pbce 
of  the  district  within  which  the  premises,  or  any  part  of  them,  in  respect  of  wliich  he  dauai 
to  vote,  may  be  situate,  except  only  where  such  polling  place  shall  be  in  an  island  dist&rt 
more  than  ten  miles  from  the  mainland  of  any  county,  in  which  case  the  voters  not  readem 
in  such  island  may  poll  at  the  poUing  place  for  the  district  in  which  the  county  town  k.  in- 
duded :  provided  always,  that  with  respect  to  the  contiguous  bui^ghs  of  Anstnither  Esc 
Anstruther  West,  and  Kilrenny,  the  town  derk  of  Anstruther  East  shall  appoint  one  pell- 
ing  place  within  the  said  burgh  of  Anstruther  East  for  the  whole  of  the  said  three  baif  h»> 
which  place  shall  be  notified  in  manner  herein  provided,  and  all  the  voters  in  the  aid  tliree 
burghs  shall  poll  at  the  polling  place  so  appointed ;  and  at  any  omtested  dection,  the  sheriff 
shall,  if  required  by  any  of  the  candidates,  direct  two  or  more  booths,  or  halls,  rooms,  or 
other  places  for  polling,  to  be  provided  at  each  polling  place ;  and  all  polls  shall  be  taken. 
both  at  elections  for  shires,  and  for  dties,  bui^hs,  and  towns,  under  the  superintendence  ot 
the  sheriff,  or  of  a  substitute  or  substitutes  named  by  him,  which  substitutes  the  sherifT  ii 
hereby  empowered  to  name  at  his  own  discretion,  without  observing  the  forms  necessar}  io 
the  appointment  of  ordinary  substitutes  receiving  salaries*,  and  each  substitute  so  aiperiii- 
tending  a  polling  place  shall  have  the  assistance  of  a  derk  or  of  clerks,  to  be  appointed  by 
the  sheriff,  with  the  concurrence  of  the  candidates,  if  they  can  agree,  and  by  the  sheriiT 
derk  of  the  county  in  case  of  their  not  agreeing ;  and  each  poll  derk  shall  have  with  him  a\ 
the  polling  plBc;e  an  authenticated  copy  of  the  register  of  that  district  of  the  diire,  or  of  ilie 
city,  burgh,  or  town,  or  dties,  bui^^hs,  or  towns,  attached  to  each  such  polling  place enlitied 
to  share  in  the  election  within  the  said  shire,  as  the  case  may  be,  alphabetically  arran^  ns 
herein  directed,  according  to  which  copy  the  votes  shall  be  taken. 

XXVIII.  Writs  for  the  election  of  members  to  serve  for  shires,  or  for  anydty,  hargk 
or  town  entitled  to  send  a  member  or  members  for  itsdf,  shall  be  directed  as  heretofore  to 
the  sheriff  of  the  shire ;  and  where  the  dection  is  for  a  district  of  dU'es,  burghs,  or  Ume, 
a  writ  shall  be  directed  to  the  sheriff  spedfied  in  schedule  L,  and  shall  be  prodaimed  as 
hereinafter  directed,  at  the  town  spedfied  in  the  said  schedule  L  for  each  of  the  said  dis- 
tricts respectively  *,  and  each  sheriff  shall  endorse  on  the  back  of  the  writ  the  day  on  which  he 
received  it,  and  shall  within  three  days  thereafter  announce  a  day  or  days,  which  day  or  da)s 
shall  (except  only  in  the  case  of  Orkney,  as  hereinafter  provided)  not  be  lees  than  ten  nor  moK 
than  sixteen  days  after  that  on  which  the  writ  was  received,  for  the  decUon  or  election 
within  his  shire,  ^d  shall  give  due  intimation  thereof  by  printed  or  written  notices  affixed 
en  the  doors  of  all  the  parish  churches  (except  as  hereinafter  excepted)  within  the  count), 
when  the  election  is  for  a  county,  and  of  all  the  parish  churches  in  the  dty,  buigh,  or  town, 
or  dties,  burghs,  or  towns,  when  the  election  is  for  a  town  or  district  of  town^  and  also, 
where  he  thinks  this  expedient,  by  advertisement  in  the  newspaper  or  newspapeis  ofgnai^ 
est  drculatioD  in  the  county  or  district. 

XXIX.  On  the  day  named  by  the  sheriff  for  the  dection  for  the  shire,  the  sheriff  shall 
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icpilr  to  the  market  crass,  or  some  other  oonrenient  and  open  place  in  or  immediately 
idjoioiog  the  county  town,  and  shall  there  publicly  proclaim  the  writ  by  reading  it;  pro- 
tided  a]im}s,  that  the  writ  for  the  united  counties  of  Clackmannan  and  Kinross  shall  be  pro- 
daimed  at  the  town  of  Dollar ;  and  that  the  writ  for  the  united  counties  of  Elgin  and  Nairn 
itiall  be  prodaimed  at  the  town  of  Forres  ;  and  that  the  writ  lor  the  united  counties  of  Ross 
ad  Cromarty  shall  be  prodaimed  at  the  town  of  Dingwall ;  and  if  no  more  than  one  candi. 
dite  shsll  at  the  time  of  such  prodamation  be  proposed  for  the  choice  of  the  doctors,  he 
akfl,  upon  a  show  of  hands,  forthwith  declare  the  person  so  put  in  nomination  to  be  duly 
ekcted:  but  if  more  candidates  shall  be  proposed,  and  a  poll  is  demanded,  the  proceedings 
sbll  be  adjourned  for  a  period  to  be  named  by  the  sheriff,  but  not  exceeding  two  free  da}'S, 
etdosre  of  Saturdays  and  Sundays,  and  the  polling  shall  commence  at  the  places  previously 
iaiimaied,  at  nine  of  the  dock  of  the  day  that  shall  be  named. 

XXX.  Where  the  election  shall  be  for  any  dty,  burgh,  or  town,  or  district  of  dtles, 
bvghs,  or  towns,  the  sheriff  to  whom,  as  hereinbefore  directed,  the  writ  shall  have  been 
iddi«Bcd,  shaU,  on  the  day  and  hour  previously  named  by  him  for  such  dection,  repair  to 
tfce  market  cross,  or  some  other  convenient  and  open  pfaioe  in  or  immediately  adjoining  any 
ts«n  or  burgh  sending  a  member  by  itself,  or  that  town  of  any  district  at  wliich,  as  here- 
ttbefore  directed,  the  writ  for  the  whole  district  is  to  be  prochumed,  and  shall  there  pub- 
iidy  proclaim  the  writ  by  reading  it;  and  if  no  more  candidates  shall  be  proposed  for  the 
ehntt  of  the  dectons  than  there  are  vacandes  to  be  filled  up,  he  shall  declare  the  person  or 
ptrsQDs  put  in  nomination  to  be  duly  elected,  on  a  show  of  hands ;  it  being  always  competent 
ki  anf  registered  voter  residing,  or  having  his  qualification  in  any  other  city,  burgh,  or 
2cwn  of  the  district,  to  repair  to  the  place  where  the  writ  is  thus  proclaimed,  and  to  put 
2By  pvrsoD  in  nomination,  provided  that  voter  shall  first  satisfy  the  sheriff  that  he  is  truly 
re|istered,  by  produdng  an  extract  of  his  registration,  and  by  taking,  if  required,  the  oath 
ID  schedde  I ;  but  if  more  candidates  shall  be  proposed  than  there  are  vacancies  to  be 
&ll«d  up,  and  a  poll  shall  be  demanded,  the  proceedings  shall  be  adjourned  for  not  more  ^ 
Han  three  free  da}^  exdusive  of  SatuRla}iB  and  Sundays:  provided  alwa}s,  that  in  the  dis- 
(net  bdudhig  the  town  of  Kirkwall  in  Orkney  the  adjournment  may  be  made  for  any  peri- 
«i  not  exceeding  seven  free  days;  and  the  sheriff  who  proclaimed  the  writ,  having  thus  fixed 
9is  particular  day  on  which  the  pdls  are  to  take  place  in  all  the  burghs  of  the  district,  shall 
forthwith  send  a  written  notice  to  each  sheriff  within  whose  shire  any  dty,  burgh,  or  town 
of  the  district  is  situate,  that  a  poll  has  been  demanded,  and  also  of  the  day  on  which  it  is  to 
begin;  and  each  such  sheriff  shall  accordingly  appoint  such  a  number  of  substitutes  and 
tierks  as  may  be  necessary  to  assist  or  officiale  as  before  provided  at  each  of  the  polling  places 
Funded  in  any  of  the  dties,  buighs,  or  towns  of  such  districts  within  his  county ;  and  the 
pUling  shall  begin  at  each  such  polling  phice  at  nine  of  the  dock  of  the  day  so  appointed, 
^  shaU  proceed  thereafter  as  hereinafter  provided. 

XXXI.  And  in  respect  of  the  remote  situation  of  certain  parts  of  the  county  of  Orkney 
and  Shetland,  and  the  occasional  difficulty  of  communication  therewith,  the  sheriff  of  Ork- 
r>ey  to  whom  the  writ  for  the  election  of  a  member  for  the  said  county  shall  be  addressed  at 
Kiritnall,  shall,  irithin  twenty-four  hours  after  receiving  the  same,  issue  a  precept  to  the 
^ff  substitute  in  Shethmd,  fixing  a  day  for  the  dection  for  the  said  county,  which  day 
siaH  not  be  less  than  twdve  nor  more  than  sixteen  daj-s  after  that  on  which  the  writ  was 
'<tttTed,  and  shall  forward  or  transmit  the  said  precept,  with  the  least  possible  delay,  di- 
t^y  to  the  said  sheriff  substitute  in  Shetland,  who,  immediatdy  on  receipt  thereof,  shall 
^nnounoe  the  day  of  election  by  notices  on  the  church  doors ;  and  if  on  the  day  of  electidn 
more  oindidates  than  one  shall  be  put  in  nomination,  and  a  poll  shall  be  demanded,  the 
^ff  shall  then  adjourn  the  proceedings  for  a  period  of  not  less  than  ten,  or  more  than  four- 
'^  <^ys,  and  shall  within  twenty-four  hours  despatch  notice  of  this  adjournment  to  the 
^iMirifTsubstitute  of  Shetland,  as  in  the  case  above  provided  for;  and  the  pdling  shall  com- 
■lenre  accordingly  at  the  diflerent  polling  phices  in  both  paits  of  the  county  on  the  day  to 
"hich  the  proceedings  are  adjourned,  and  shall  proceed  as  hereinafter  directed,  as  in  other 
*M«  of  polling. 

XXXII.  No  poll  at  any  election,  either  for  a  county  or  a  dt)',  burgh,  or  town,  or  district 
cf  cities^  burghs,  or  towns,  shall  be  directed  to  begin  on  a  Saturday,  or  shall  be  kept  open  for 
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more  than  two  ooosecutive  days,  aiid  that  only  betweon  the  hoturs  of  nine  in  the  mo^ 
and  four  in  the  afternoou  far  the  fint  day,  and  between  the  houn  of  eight  in  the  mo^ 
and  foar  of  the  afternoon  for  the  second  day :  provided  always,  that  the  poll  at  ant 
place  may  be  closed  before  the  termination  of  the  said  two  days,  if  all  the  OBsdidates  or  I 
agents  and  the  sheriff  shall  agree  in  so  dosing  it :  provided  also,  that  where  the  proceed 
at  any  election  shall  be  obstructed  by  any  riot  or  open  yiolenoe,  the  sheriff*  or  his  sobri 
at  the  plaoe  where  the  riot  has  occurred,  may  adjourn  the  poll  at  that  place  to  the  foUd 
day  or  some  other  conTenient  time,  and  if  neoeaary  may  repeat  such  adtjonmmeDt  till 
obstruction  may  have  ceased,  he  always  giving  notice  to  the  sheriff  who  is  to  make  the  ri 
of  such  adjournment  having  been  made ;  and  any  day  where  the  poU  shall  have  bd 
adjourned  at  any  polling  places  shall  not  be  reckoned  one  of  the  two  days  of  polling  ni 
the  meaning  of  this  act,  nor  shall  the  state  of  the  poU  be  finally  declared,  nor  the  resi 
the  elecUoD  prodaimed,  until  the  poll  so  interrupted  shall  be  closed  and  transmitted,  asl 
inbefore  provided,  to  the  sheriff  who  is  to  make  the  return ;  and  each  sheriff  in  cfaai;| 
each  polling  place  shall  take  care  that  the  attending  deric  at  the  place  has  vtith  him  a  <^ 
fied  copy  of  the  aforesaid  alphabetical  register,  and  shall  receive  the  votes  of  all  penons  I 
qualified  to  vote  according  to  the  provisions  of  this  act,  and  shall  record  and  pngnm 
number  each  vote  for  eaeh  candidate  in  a  pdl  book,  and  he  and  the  derk  shall  suM 
their  names  to  each  page  of  the  said  book  before  making  or  allowing  to  be  made  anj  d 
in  the  succeeding  page  *,  and  the  poll  book  or  books  shall  at  the  dose  of  the  ifnt  day's  pdl 
be  publidy  sealed  up  by  the  said  acting  sheriff  and  poll  derk,  and  be  taken  chaige  of  by 
said  sheriff,  and  on  the  commencement  of  the  pdl  of  the  second  day  he  shall  puUicJy  b^ 
the  seals,  and  then  proceed  as  formerly ;  and  immediatdy  after  the  poll  at  his  polling  pi 
is  finally  dosed,  the  ofliciating  sheriff  shall  forthwith  seal  «p  and  transmit  or  deliver  the  j 
poll  books  to  the  sheriff  acting  as  the  returning  officer  for  the  shire. 

XXXIII.  The  sheriff  to  whom  the  said  poll  books  have  been  transmitted  or  deUrd 
shall  on  the  day  next  but  one  after  the  dose  of  the  pdl  (unlesi  such  day  shall  be  Simd 
and  then  on  the  Monday  following),  openly  break  the  seals  of  the  said  poll  books  and  a 
up  the  number  of  votes  as  they  appear  on  the  said  several  books,  and  shall  openly  decli 
the  state  and  result  of  the  poll,  and  make  prochunation  of  the  member  or  members  clM 
not  later  than  two  of  the  dock  of  the  afternoon  of  the  said  day,  and  shall  forthwith  mak« 
return  in  the  form  presently  used  (as  nearly  as  may  be),  in  terms  of  the  writ,  under  ] 
hand  and  seal,  to  the  derk  of  the  crown  in  Eiigknd ;  and  if  the  votes  shall  be  equal,  be  sbi 
make  a  double  return. 

XXXIV.  Where  the  election  is  for  one  dty,  burgh,  or  town  sending  a  member  or  ti 
members  by  itself,  or  for  a  district  of  towns  lying  wholly  within  one  sliire,  the  said  p< 
books  shall  be  transmitted  to  and  the  return  made  by  the  sheriff  of  the  shire  within  whk 
such  dty,  burgh,  or  town,  or  district  shall  be  situate;  and  where  the  dection  shall  be  fof 
district  or  set  of  burghs  or  towns  lying  in  different  shires,  the  said  poll  books  shall  he  sevei 
ally  transmitted  in  the  first  instance  to  the  sheri^  of  the  several  shires  within  which  an?  i 
the  said  burghs  or  towns  shall  be  situate,  and  thereafter  the  other  sheriiEi  shall  transnft  tk 
said  poll  books  to  the  sheriff,  to  whom,  as  herein  provided,  the  writ  shall  have  been  direct^ 
by  whom  the  votes  shall  be  summed  up,  and  the  result  declared,  and  the  return  of  thepe/ 
son  or  persons  duly  elected  shall  be  made,  as  above,  to  the  derk  of  the  cfown  in  England. 

XXXV.  No  person  not  now  on  the  rdl  of  freehdders  shall  be  admitted  to  daimor  ti 
vote  at  the  election  for  any  shire  in  respect  of  any  subject  situate  within  the  Umiti  0f  ao.i 
city,  bui|rh,  or  town  entiUed  to  send  or  to  contribute  towards  sending  a  member  to  parlS' 
ment ;  nor  shall  any  person  be  admitted  to  daim  or  to  vote  in  the  dection  for  any  dt}', 
town,  or  burgh  in  respect  of  any  subject  not  situate  within  the  limits  of  the  said  eity,  «^' 

.  or  burgh. 

XXXVI.  No  sheriff  shaU  be  entiUed.  from  and  after  the  passing  of  this  act,  to  rcte^ 
any  election  for  any  member  of  parb'ament  to  be  holden  within  the  county  or  comblneo 
counties  of  which  he  shall  be  sheriff;  and  no  sheriff  substitute,  and  no  sberiiF  derk  or 
deputy  sheriff  derk,  sfiall  be  entitled,  from  and  after  the  passing  of  this  act,  to  roto^''^  ^ 
elected  at  any  election  for  a  member  to  serve  in  parliament  for  the  shire  of  which  hebuj 
sheriff  substitute  or  sheriff  clerk ;  and  no  town  clerk  or  depute  town  derk  shall  be  entitlw 
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10  Tole  or  to  be  dected  for  Uw  dty,  burigh,  town,  or  diBtiict  in  which  he  is  luch  dmrk\  and 
ID  ■herifl'eHbedUite,  sherifi'derk,  or  toim  derk  ahall,  after  the  pMriiv  of  thii  act,  directly 
ar  indirectly,  act  as  an  ageat  lor  any  candidate  in  any  matter  connected  with  or  preparatory 
10  any  election  for  the  ooonty  or  borgh  reepecthrely  in  which  nich  penona  ahall  be  respeo- 
tivdy  aheriffaubetitate,  iheriff  derk,  or  town  derk. 

XXXVII.  From  and  aAer  the  end  of  thia  preaent  parliament,  the  eldeit  bou  of  Sooteh 
peen  ahaU  be  entitled  to  be  regietered  and  to  Tote  at  all  dectione  ftr  memben  of  parliament 
fcr  Scotland,  and  ihaU  alao  be  entitled,  though  not  m  registered,  to  be  elected  to  lerre  aa 
BKh  membeiB  fbr  any  county,  dty,  buigh,  or  town,  or  diHrict  of  borghf ,  in  Soothmd ;  and 
aAtr  the  end  of  thie  pieMot  parliament,  no  member  for  any  county  in  Scotland  diaO  be 
nqidred  to  be  qualified  as  an  elector,  or  to  hold  any  superiority  within  such  county. 

XXXTIII.  If  any  sheriff;  sheriff  substitute,  sheriff  derk,  town  derk,  or  any  penon 
whatsoever,  afaali  wilfully  contravene  or  disobey  the  providons  of  this  act,  or  any  of  them, 
with  respect  to  any  matter  or  thing  which  such  sherifl;  sheriff  subotitntfl;,  sheriff  derk,  town 
derk,  or  other  person  is  hereby  required  to  do,  he  shall  for  such  his  ofienee  be  Uable  to  be 
saed  in  the  court  of  seidon  by  any  registered  voter,  candidate,  member  actually  returned, 
or  other  party  aggrieved,  for  the  penal  sum  of  five  hundred  pounds ;  and  the  jury  befiure 
whom  auGh  action  shall  be  tried  may  find  their  verdkt  fbr  the  full  sum  of  five  hundred 
pQundi^  or  for  any  lem  sum  which  the  said  jury  shall  think  it  just  that  such  party  defender 
itbould  pay  to  such  party  pursuer ;  and  the  defender  in  such  action  bdng  convicted  shall 
pay  such  penal  sum  so  awarded,  with  full  costs  of  suit,  to  the  party  who  may  sue  for  the 
fune,  without  prejudice,  however,  to  the  right  of  any  party  aggrieved  by  the  misoonduct  of 
any  sherilTas  returning  oOetr  to  recover  such  damages  for  a  folse  return  «  he  may  be  en- 
tided  to  at  common  law,  or  by  virtue  of  any  statute  now  in  force :  provided  always,  that  every 
such  action  shall  be  raised  within  four  calendar  months  nextafter  the  cause  of  action  has 
arisoi,  and  that  notice  in  writing  shall  be  given  to  the  defender  at  least  one  month  befors 
the  raising  of  any  such  action,  dgned  by  the  party  raising  such  action,  or  hia  agent,  and 
setting  forth  the  pboe  of  abode  of  the  party  signing  the  same:  provided  ako,  that  any  such 
defender  against  whom  any  judgment  shall  have  t>een  recovered,  in  any  sudi  action,  shall  be 
ailowed  to  plead  such  judgment  as  a  bar  to  any  other  action  which  may  be  brought  against 
him  for  the  same  matter  or  thing,  and  such  other  action  being  thereupcai  dismijwd,  such 
defender  ahall  recover  hie  full  oosta  thereof. 

XXXIX.  Every  person  daiming  to  be  registered,  shall,  at  the  time  of  making  such 
daim,  pay  a  fee  of  two  shillings  for  the  use  of  the  sheriff  derk,  or  to  the  town  derk  reoei  v- 
ing  sndi  daim ;  out  of  which  monies  the  mid  derks  respectivdy  shall  be  obliged  to  provide 
ail  the  books,  and  to  perform  all  the  derk's  business  necesmry  for  making  up  the  register^ 
and  making  copies  thereof  for  the  different  polling  places  in  the  shire  or  buigh. 

XL.  The  monies  which  are  now  in  use  to  be  allowed  to  the  sheriffs  in  their  accounts  with 
the  ochequer  for  executing  writs  for  decUons,  shall  continue  to  be  allowed  to  them  on  such 
accounts  ;  and  all  halls,  rooms,  booths,  or  other  phuses  hired,  oonstructed,  or  prepared 
for  taking  the  poUs,  shall  be  so  hired,  constructed,  or  prepared  by  contract  with  the  can- 
didates, or,  if  they  cannot  agree,  by  the  sheriff  derk,  at  their  joint  and  equal  expense:  pro> 
vided  always,  that  the  expense  of  such  hiring  or  construction  at  any  one  polling  place  for  a 
county  shall  not  exceed  the  sum  of  thirty  pounds,  nor  the  sum  of  twenty  pounds  at  any  one 
poUlog  place  in  any  dty,  burgh,  or  town ;  and  the  candidates  shall  further  be  bound  to  pay 
and  ccmtribuie  among  them  to  each  pdl  derk  one  guinea  per  day ;  and,  in  like  manner,  to 
contribute  and  pay  a  certain  fee  to  each  sheriff  or  sheriff  subetitute  for  superintending  the 
poUi^  the  amount  of  which  fee  shall  in  no  esse  exceed  the  sum  of  three  guineas  per  day  for 
mk  such  sheriff  or  substitute ;  and  the  candidates,  in  all  esses  where  a  poll  has  been  de- 
manded, shall,  in  like  manner,  be  bound  to  defray  the  necessary  expenses  incurred  by  the 
sheriff  or  sheriff  derks,  or  town  derks,  in  the  transmission  of  precepts,  intimations,  poll 
books,  or  other  communications  required  or  enjoined  by  this  act ;  and  if  any  person  shall  be 
propoMd  as  a  candldale  without  his  consent,  the  person  so  proposing  him  shall  be  liable  to 
defray  his  share  of  all  these  expenses,  in  like  manner  as  if  he  had  been  a  candidate  him- 
self. 
XLl.  Each  sheriff  shall  be  entitled  to  make  a  charge  for  the  time  and  labour  employed 
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in  Inwtetig&Ung  and  disposing  of  the  claims  and  objections  above  specified,  dther  originally 
in  his  own  county,  or  there  or  elsewhere,  as  a  judge  of  appeal,  which  charge  shall  not  be 
more  than  fire  guineas  for  every  period  of  eight  houn  employed  by  him  or  by  any  asistont 
sheriff  or  advocate  to  be  appointed  in  the  manner  by  this  act  authorised  and  dii^cted,  ei- 
cluaiveiy,  in  any  such  investigations,  over  and  above  his  or  their  reasonable  tnveUing  ex- 
penses; and  which  charge  shall  be  audited  and  examined  in  the  exchequer,  and  allowed  in 
whole  or  in  part,  as  may  seem  just,  in  the  same  manner  as  other  charges  hitherto  induded 
in  the  annual  accounts  of  such  sherifls,  the  said  charge  to  be  alwa}'s  stated  in  excheqaer  as 
soon  as  conveniently  may  be  after  the  duty  is  performed,  and  to  be  there  audited  and  allowed 
at  the  lint  settlement  of  each  sheriff's  accounts  which  shall  thereafter  take  place:  prorided 
always,  that  no  charge  shall,  in  any  case,  be  allowed  for  a  greater  number  of  houn  so  em- 
ployed by  such  sheriff  and  by  such  assistants  in  originally  deciding  on  the  claims  in  any  qik! 
county,  than  thirty  periods  of  eight  hours  for  each  such  sheriff  and  assistant  respectively. 

XL  1 1.  When  any  sheriff  who  is  hereinbefore  required  to  examine  and  decide  on  the 
claims  for  registration  within  his  county,  or  to  whom  any  writ  for  election  is  directed,  shall 
be  incapacitated  from  acting  by  sickness  or  unavoidable  absence,  one  of  his  ordinary  substi- 
tutes may  act  in  his  stead,  provided  he  hold  a  substitution  specially  authorizing  him  to  do  so: 
provided  also,  that  if  the  sheriffs  of  the  counties  of  Edinburgh,  Lanark,  Fife,  Forfar, 
Aberdeen,  Perth,  Ayr,  Inverness,  or  Renfrew,  or  Orkney  in  Shetland,  or  any  of  them, 
shall,  after  the  passing  of  this  act,  represent  to  the  lord  president  of  the  court  of  sessicm,  that, 
by  reason  of  the  great  number  of  claims  of  registration  presented  or  likely  to  be  preientcd 
in  such  counties,  it  will  be  impracticable  for  them,  without  assistance,  to  dispose  of  such 
claims  within  the  period  limited  by  this  act;  then,  and  in  that  case,  it  shall  be  competent  to 
the  said  lord  president,  being  satisfied  of  the  correctness  of  such  representation,  and  he  i: 
hereby  required  to  nominate  and  appoint  one  or  more  other  sherifls  or  advocates  of  at  least 
four  years*  standing,  to  assist  in  disposing  of  the  said  claims  within  the  said  counties,  or  any 
of  them ;  and  all  judgments  pronounced  by  the  said  assistant  sheriffs  or  advocates  shall  be 
liable  to  be  appealed  from,  as  if  they  had  been  pronounced  by  the  sheriff  of  the  county. 

XLIII.  The  notices  required  by  this  act  to  be  given  at  church  doors  shall  not  be  neces- 
sary at  any  of  the  churches  in  the  islands  of  North  Uist,  South  Uist,  Barra,  Harris,  or  Eig, 
in  the  county  of  Inverness,  nor  at  any  of  the  churches  in  the  island  of  Lewis  in  the  aninty 
of  Ross,  nor  at  any  of  the  churches  in  the  islands  of  Tiree,  Coil,  or  Gigha,  in  the  county  of 
Aiigyle,  nor  at  any  of  the  churches  in  the  county  of  Orkney  and  Shetland,  except  such  » 
are  in  what  is  called  the  mainland  of  Orkney  and  Shetland  respectively. 

XLIV.  The  assessment,  collection,  and  management  of  the  money  termed  the  *<  rogue 
money,"  which  is  now  vested  in  certain  meetings  of  the  fireeholders,  shall  be  transferred  to 
the  commissionerBof  supply  at  their  ordinary  stated  meetings,  and  they  shall  be  bound  to 
collect  and  apply  it  for  the  same  purposes  as  heretofore. 

XLV .  All  powers,  duties,  and  functions  now  vested  in  or  exigible  from  any  meeting  of 
freeholders,  by  any  law  or  statute  in  force  at  the  dissolution  of  this  present  parliament,  shall 
thereafter  be  transferred  to  and  vested  in  the  said  commissioners  of  supply,  who  shall  exer- 
cise and  discharge  the  same  at  their  regular  meetings  as  fully  and  effectually  as  the  said 
meetings  of  freeholders  might  previously  have  exercised  or  dischaiiged  them. 

XL VI.  The  word  "  sheriff'*  shall  be  held  to  include  the  word  **  Stewart;"  and  the  words 
"sheriff  substitute"  shall  be  held  to  include  the  words  *< Stewart  substitute;"  and  the 
words  **  shire"  or  <* county"  shall  be  held  to  include  the  word  "  stewartry ;"  and  the  words 
'*  sheriff  derk"  shall  be  held  to  include  the  words  <*  Stewart  clerk,"  and  «*  sheriff  derk  de- 
pute, and  "  Stewart  derk  depute ;"  and  the  words  **  town  derk"  shall  be  hdd  to  indude  the 
words  '*town  derk  depute »"  provided  also,  that  no  misnomer  or  inaccurate  description  of 
any  peraon  or  place  in  any  writing  made  in  the  form  of  any  schedule  to  this  act  annexed,  or 
in  any  list  or  register  or  notice  made  under  authority  of  this  act,  shall  in  any  way  prevent 
or  abridge  the  operation  of  this  act,  provided  that  such  person  or  place  shall  be  so  designated 
in  such  writing,  list,  register,  or  notice,  as  to  be  commonly  understood  :  provided  also,  that 
no  appeal  shall  be  competent  to  any  sheriff  or  Stewart  from  any  thing  which  may  be  done  by 
their  substitutes  in  the  execution  of  this  act. 

XLV  1 1.  All  laws,  statutes,  and  usages  now  in  force  respecting  the  right  of  electing  the 
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qtuJififliHqM  of  electon,  and  the  actual  election  of  members  to  aenre  in  parliament  for  that 
part  of  Great  Britain  called  Scotland,  shall  be  and  the  same  are  hereby  repealed  in  so  far  as 
they  are  inconsistent  or  at  Tariance  with  the  provisions  of  this  act :  provided  always,  that 
the  same  shall  be  in  force  in  all  other  respects  whatsoever. 

XLVIII.  If  a  disBolutJon  of  the  present  parliament  shall  take  place  after  the  passing  of 
this  act,  but  before  the  first  day  of  December  in  the  present  year,  in  such  case  such  persons 
only  shall  be  entitled  to  vote  in  the  election  of  members  to  serve  in  a  new  parliament  for 
any  county,  dty,  burgh,  or  town,  or  district  of  cities,  burghs,  and  towns,  as  would  have  been 
entitled  to  be  inserted  in  the  respective  lists  of  voters  for  the  same  directed  to  be  made  under 
this  act  if  the  day  of  election  had  been  the  day  for  making  out  such  respective  lists,  and  all 
persons  shall  be  entitled  to  vote  in  such  election  although  they  may  not  be  registered  accord- 
Ing  to  the  provisions  of  this  act,  any  thing  herein  contained  notwithstanding;  and  the  poll- 
ing at  such  election  for  any  county  may  be  continued  for  fifteen  days,  and  the  polling  at 
such  election  for  any  city,  burgh,  or  town,  or  district  of  cities,  burghs,  or  towns,  may  be  con- 
tinued for  eight  dnys,  any  thing  herein  contained  notwithstanding. 


SCHEDULES  TO  WHICH  THE  PRECEDING  ACT  REFERS. 
SCHEDULE  A. 


Aberdeen 

Argvie 

Ayr' 

Banff 

Bute 

Berwick 

Caithness 

Dumbarton 

Dumfries 

Edinburgh 

Fife 

Forfar 

Haddington 

Inverness 

Kincardine 

Kircudbright 


COUNTIES  TO  RETURN  ONE  MEMBER  EACH. 


Lanark 

Linlithgow 

Orluieyand  Shetland 

Peebles 

Perth,  exclusive  of  tlie  parishes  of  TuUi- 
aUan,  Culross,  Muckiurt,  Logie,  and 
Fossaway,  annexed  to  Kinross  and 
Chickmannan  by  schedule  B. 

Renfrew 

Roxbujgh 

Selkirk 

Stirling,  exclusive  of  the  parish  of  Alva, 
annexed  to  Kinross,  &c.Dy  schedule  B. 

Sutherland 

Wigton 


SCHEDULE  B. 

COMBNSD  COUNTIB,  EACH  TWO  TO  RETURN  ONE  MBMBER. 

Elgin  and  Nairn. 

Rob  and  Cromarty. 

Cfadkmannan  and  Kinross,  together  with  that  part  of  Perthshire  which  constitutes  the  parish- 
es of  TaUiallan,  Culross,  and  Muckhart,  and  the  Perthshire  portions  of  the  parishes  of 
Logie  and  Fovaway,  and  that  part  of  the  shire  of  Stiriing  which  constitutes  the  parish  of 
Alva. 


Edinbuiigh 


SCHEDULE  C. 

TOWNS  TO  RETURN  TWO  MEMBERS  EACH. 

I         Ghugow 


Aberdeen 

Paisley 

Dundee 


SCHEDULE  D. 

TOWNS  TO  RETURN  ONE  MEMBER  EACH. 

I  Greenock 

Perth 
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SCHEDULE  E. 

OOMIUNKD  BUROHS  AND  T0WN9,  EACH  SET  OR  DISTRICT  JODTTLY  TO  RErUIUI 
ONE  MSSIBER. 


KfrkwaU 
Wick  .  . 
Domock 
Ding  wall 
Tain  . 
Cromarty 


Fortrose 
Invemeffi 
Nairn    . 
Forrei 


Elffin     . 
CuTlen     . 
Banff     . 
Inverury 
Kinlore 
Peterhead 


Inverbervie    . 
Montrose       .    . 
Aberbrotbwick 
Brechin    .    .    . 
Forfiir       .    . 


Cupar    

St  Andrews  .  . 
Anstruther  Easter 
Anstruther  Wester 

Crail 

Kilrenny  .  .  . 
Pittenweem .    .    . 


Dysart    .    . 
Kirkaldy  . 
Kinghom    . 
Burntisland 


Inverkei  thing 
Dunfermline 
Queensferry    . 
Culross    .     . 
Stilling      .     . 


JoinUy. 


Jointly. 


Jointly. 


Jointly. 


Jointly. 


Jointly. 


Jointly. 


Renfrew 
Rutherglen    . 
Dumbarton  • 
Kilmarnock    . 
Port  Glasgow 


Haddington    . 
Dunbar    .    .    . 
North  Berwick 
Lauder    .     .     . 
Jedburgh    .    . 


Leith  .  .  . 
Portobello  . 
Muaselbuigh 

Linlithgow 
Lanark  .     . 
Falkirk    .    . 
Airdrie  .    . 
Hamilton 


Ayr.    .    .    . 

Irvme  .  .  . 
Campbelltown 
Inveniry  .  , 
Oban      .    ,    . 


Dumfries      .    . 
Sanquhar  .     . 
Annan     .     . 
Lochmaben    . 
Kirkcudbright 


Wigton  .  .  . 
New  Galloway 
Stranraer  .  . 
Whithorn      . 


10. 


IL 


IS. 


13. 


14. 


Jtiaiit. 


Joint'^. 


Join-ly. 


Jointly. 


JoinUy. 


Jointly. 


Jointly. 


SCHEDULE  F.  (Part  First) 
shire  or  town  of  I,  A,  B.  [designtUwn]  hereby  claim  to  be  en- 

rolled 88  a  voter  in  the  county  [or  town]  of  as  proprietor  [tenant  or  occupant]  of  the 

lands  [or  houses,  feu  duties,  et  cetera,]  of  in  the  parish  [or  townj  of 

and  county  of  ;  and  in  cams  vfiihin  burgh  in  support  of  my  daim  I  produce 

herewith  a  [dtspositSon,  seisin,  lease,  et  cetera,  of  date,  et  cetera,  a*  the  case  may  he,] 
(date.)  (Signed)  A.  B, 


SCHEDULE  F.  (Part  Second.) 
No.  lodged  with  me  C.  D.  schoolmaster  of  or  town  derk  of 

in  shire,  this  day  of  (together  with  thcdi^ 

iitlon,  seisin,  lease,  et  cetera,  above  written  in  cases  of  daims  within  buighs.) 

(Signed)  C.  D. 


OF  THE  LAW  OF  ENGLAND. 
SCHEDULE  6.  (No.  1.)  for  GomrTiBs. 

fOKM  or  BKlSnB  BOOK  TO  BB  EKPT  BT  8HBRIFF  CLERK. 
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Vc 

Dirt*  of 

Nmm. 

CaUinff. 

Proprtetor 
or  Tenant 

Description 

Feu  Datr. 
fte. 

Nameofnaiw, 
VUIan,Fwn, 

&C. 

County. 

SCHEDULE  G.  (No.  2.)  for  Towkb. 

FORM  OF  R1GI8TBR  TO  BR  KEPT  BT  TOWN  CLERK. 


)ltt. 

IHf. 

Nam». 

Cfellilig. 

Proprietor 
orTennnt 

Hooae*  Ware. 
l»«»e^Shop, 

Street^Lane. 
orotli^Plae; 

Parish. 

sc 
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SCHEDULE  H.    Part  FiraL 

Shire  or  town  of  I,  £.  F.,  object  to  die 

claim  of  il.  B.  to  be  admitted  [or  to  continue  on  the  roll]  as  a  voter  for  the  shire  or  town  oi 
on  the  following  ground ;  {here  nusy  he  ttated  ihortiy  ikegnmni 
Oi  that  property  or  occupancy  not  cfw^jisienX  value  s  that  the  party  it  not  or  has  ceased  to  ht 
proprietor,  tenant,  or  occupant ;  that  he  has  not  paid  taxes  ;  that  he  is  pertenaUy  ditqml^^ 
as  being  a  minor,  a  fatuous  person,  an  officer  of  the  revenue,  et  cetera  ;  j  and  I  cnTe  to  be 
heard  on  the  said  objection  before  the  sheri£ 

(UaU,)  (Signed)  £.  F. 


SCHEDULE  H.    Part  Second. 


Objections  to  No. 
Q,  H.,  schoolmaster  or  town  derk,  this 


day  of 


(Signed) 


kMlged  witlt  fl 
G,H. 


SCHEDULE  L 


I,  ji.  B.,  do  solemnly  swear  [or  affinn]  that  I  am  the  individual  described  in  the  rtgata 
for  as  A,  B.  of  [here  insert  description  im  the  same  words  a 

Contained  in  the  register] ;  that  I  am  still  the  proprietor  [or  occupant]  of  the  property  for 
which  1  am  80  registered,  and  hold  the  same  ior  my  own  benefit,  and  not  in  trust  for  or  it 
the  pleasure  of  any  other  person ;  and  that  I  have  not  already  Toted  at  this  election. 

SCHEDULE  K. 

I,  A.  B.,  do  solemnly  swear  {or  affirm)  that  I  hare  not  receiTod,  or  had,  bymjielf  arnj 
person  for  my  use  or  benefit,  any  sum  or  sums  of  money,  office,  place,  or  employment,  gift 
or  reward,  or  any  promise  or  security  for  any  money,  ofike,  or  gift,  in  order  to  give  my  voto 
at  this  election. 

SCHEDULE  L. 


Towns  where  the  Writ  for  Districts  to 
to  be  proclaimed. 


Sheriib  to  whom  the  Writ  is  to 
bei 


Leith,  for  the  district  to  which  it  belongs  .     . 
Wick,  for  the  district  to  which  it  belongs      . 
InvemesB,  for  the  district  to  which  it  belongi 
Elgin,  for  the  district  to  which  it  belongs  .    . 
Montrose,  for  the  district  to  which  it  belonas     .    • 
Saint  Andrews,  for  the  district  to  which  it  belongs 
Kirkaidy,  for  the  district  to  which  it  belongs 
Stirling,  for  the  district  to  which  it  belongs    . 
Kilmarnock,  for  the  district  to  which  it  belot^s 
Haddington,  for  the  district  to  which  it  belongs  . 
Dumfries,  for  the  district  to  which  it  belongs 
Wigton,  for  the  district  to  which  it  belongs  . 
Ayr,  for  the  district  to  which  it  belongs    .    . 
Falkirk,  for  the  district  to  which  it  belongs    . 


Sherifi'ofKdinburgfa. 
Sheriff  of  Cailhnesk 
Sheriff  of  InvemesB. 
Sheriff  of  Elgin  and  Many. 
Sheriff  of  Forfar. 
Sheriff  of  Fife. 
Sheriff  of  Fife. 
Sheriff  of  Stirlmg. 
Sheriff  of  AjT. 
Sheriff  of  Haddington. 
Sheriff  of  Dumfries. 
Sheriff  of  Wigton. 
Sheriir  of  Ayr. 
Sheriff  of  StirUng. 


J 


SCHEDULE  M. 

TOWNS  TO  RETURN  TWO  MEMBERS  EACH. 

JBdinburgh, — From  a  point  on  the  road  from  Leith  to  Queensferry  which  if  distant  fosi 
hundred  yards,  measured  along  such  road,  to  the  west  of  the  point  at  which  the  nme  me4 
the  InTorleith  road  at  the  house  called  Golden  Acre,  in  a  straight  line  to  the  narOt-ynsua 
comer  of  the  endoeure  of  John  Watson's  institution ;  thence  in  a  straight  line  to  the  Koooi 
stone  bridge,  marked  No.  2,  on  the  Union  canal;  thence  in  a  straight  line  to  the  point  i^ 
which  the  western  wall  of  the  endosure  of  the  lunatie  asylum  at  Momingride  meets  tk 
Jordan  or  Pow  bum;  thence  down  the  Jordan  or  Pow  burn  to  a  point  which  is  difltaot  (M 
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himdrad  and  fifty  }-ardi^  mcasurBd  aloof  such  bum,  below  the  aith  o?er  Uie  wme  on  Ibe 
Culisle  road ;  thenoe  in  a  atnight  line  to  the  summit  of  Arthur^  seat ;  thence  in  a  lUaight 
line  to  the  point  at  which  the  Feeder  entere  the  western  lide  of  Lochend  loch ;  thenoe  in  a 
rtnifht  line  to  the  point  at  which  Pilrigitreet  join  Leith  walk ;  thenoe  aiaog  PSlrig  street 
md  the  Bonnington  nad  to  the  point  at  which  the  hitter  meets  the  rood  from  Leith  to 
Qfuaafwry;  thenoe  along  the  itad  from  Leith  to  Queensfenry  to  the  point  first  described. 

O&ugow.— From  the  point,  on  the  west  of  the  town,  at  which  the  riTer  Kelrin  joins  the 
riTer  Clyde,  up  the  riTor  Kelvin  to  a  point  which  is  distant  one  hundred  and  fifty  yards, 
measored  along  the  riTer  Kelvin,  above  the  point  at  which  the  same  is  mat  by  the  Plark 
mU  which  comes  down  thereto  fh>m  Woodside  road  ;  thenoe  in  a  stiaight  line  to  a  point  on 
the  Great  canal  which  is  distant  one  hundred  yards,  measured  ahn^  the  Great  canal,  below 
Deny  bridge;  thenoe  along  the  Great  canal  and  the  Cut  of  Junction  to  the  bridge  over  the 
Cot  of  Junction  on  the  Stifling  road ;  thenoe,  eastward,  along  the  Low  Gamgad  road  to  a 
point  which  is  distant  one  hundred  and  fifty  yards,*  measured  along  the  Low  Gamgad  road, 
10  th«  east  of  the  bridge  over  the  Giimston  bum ;  thenoe  in  a  straight  line  to  a  point  on  the 
read  to  Edinbuiigh  by  Airdrie  which  is  distant  one  hundred  yards,  measured  along  the  said 
nad  to  Edmbuigh,  to  the  evt  of  the  point  at  which  the  same  is  joined  by  the  road  to  Edin- 
krgh  through  the  vilh^^  of  Westmuir ;  thence  in  a  straight  line  to  the  point  at  which  the 
tiT«r  Qyde  is  joined  by  Harvie's  dyke ;  thenoe  down  the  river  Clyde  to  the  point  at  which 
the  flame  is  jofaMd  by  the  Polmadle  bum  ;  thence  up  the  Polmadie  bum  to  the  point  at 
wbkh  the  lame  is  joined  by  the  Little  Govan  bum ;  thenoe  up  the  Little  Govan  bum  to 
the  point  at  which  the  same  is  divided  into  two  branches  in  coming  down  from  Govan  Hill ; 
tban  in  a  stndght  Vne  to  the  eastem  eKtremity  of  the  Butterbiggins  road ;  thence  along 
tie  Butterbiggins  road,  and  in  a  line  in  continuation  of  the  direction  thereof,  to  the  Kin- 
omgiioBM  bum  ;  thenoe  in  a  straight  line  to  the  Shiels  Bridge  over  the  Paidey  and  Ardros- 
tti  Cunl ;  thenoe  in  a  stmight  line  to  the  point  at  wliich  the  lirer  Clyde  is  joinod  by  the 

Pfantalien  bum ;  thenoe  down  the  xiver  Clyde  to  the  point  firk  described. 


TOWNS  TO  RETURN  ONE  MEMBER  EACH. 

iimiaenv— From  the  point,  on  the  northwest  of  the  town,  at  which  the  Scatter  bum 
joins  the  river  Don,  down  the  rirer  Don  to  the  point  at  which  the  mme  joins  the  sea ;  thence 
aim;  the  saa  shore  to  the  point  at  which  the  river  Dee  joins  the  sea ;  thenoe  up  the  river 
Qee  to  B  point  which  is  distant  one  hundred  yards,  measured  along  the  rirer  Dee,  above  the 
bridge  of  Dee;  thenoe  in  a  straight  b'ne  to  the  point  at  which  the  March  between  the 
puishei  of  Old  Machar  and  Banchory  Darenick  crosses  the  Old  Decide  road ;  thence, 
northward,  along  the  march  between  the  parishes  of  Old  Machar  and  Banchory  Davenick, 
uid  Old  Machar  and  NewhiUs,  to  the  point  first  described. 

Aiui!ty..Fn)m  the  summit  of  Byres  Hill,  on  the  northeast  of  the  town.  In  a  straight 
line  to  the  point  near  Knock  Hill  at  which  the  Renfirew  road  Is  joined  by  a  road  from 
C^ow;  thence  in  a  straight  line  to  the  summit  of  Knock  Hill;  thence  in  a  straight  line 
to  the  northern  gable  of  the  Moss  tollhouse  on  the  Greenock  road ;  thenoe  in  a  straight  line 
in  the  direction  of  the  chimney  of  Linwood  cotton  mill  to  the  point  at  which  such  straight 
line  cuts  the  Can^fen  bum ;  thence  up  the  Candren  bum  to  the  point  at  which  the  same  is 
joined  by  the  Bnudiland  bum,  at  the  bridge  over  the  same  on  the  Johnstone  rood ;  thenoe 
op  the  Biaidihmd  bum  to  a  point  at  which  is  distant  five  hundred  yards,  measured  along 
^  Bnddiland  bum,  above  the  said  bridge ;  thence  in  a  straight  line  to  Meikleridge  bridge 
^tx  theCandren  bum ;  thence  in  a  straight  line  to  the  point  at  which  the  Old  Neilston  road 
Ittrathe  New  Neilston  road;  thence  In  a  straight  line  to  the  summit  of  Dykebar  Hill; 
^^'^^  in  a  atniight.line  to  a  point  which  Is  one  hundred  yards  due  northeast  of  the  summit 
of  fisthgo  Hill ;  thence  in  a  straight  line  to  the  point  first  described. 

Jhmiee^Vtom  the  point,  on  the  east  of  the  town,  at  which  the  shore  of  the  firth  of  Tay 
^"^^  be  cut  by  a  straight  line  to  be  drawn  from  the  tower  (in  Fife)  of  Mr  Dalgleish  of 
^'^Aig,  to  the  point  at  which  the  Stobsmuir  road  is  joined  by  the  old  road  by  Stobsmuic 
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and  Qepliigton  and  tike  old  Cnigtoraiid,  Sa  a  stnlghl  Una  to  tiia  «ld  pdak  at  whSA  tbt 
SlobmnidrniadiajoliMdbytbecldniadbyStobnnuir  aod  depiogtan  and  the  cU  Ciaigk 
toad ;  thanoe,  wtftfiaid,  along  the  old  road  by  Stobaasair  and  Clapfngton  to  Iha  point  olU 
King's  Cnm,  at  whioh  the  aeveml  boupdarfea  of  tbe  parialui  of  Dundee,  Stnthmaitiii,  nd 
Liff  meet ;  tbenoe  In  a  •tmlghtline  to  a  point  en  the  Liff  road,  which  ia  distant  tuehe  him. 
died  yard%  meamrad  aiong  the  liff  road,  to  the  wert  of  the  point  at  whidi  the  Ke«t}le 
road  leaToa  the  mme;  thenoe  in  a  straight  line  drann  due  south  to  tiie  shore  of  the  fiith  of 
Tay;  thenoealeng  the  shore  ef  the  firth  of  Tky  to  the  point  ftntdeacribed. 

OrMfiodk.^Fioni  the  pefait,  on  the  wMt  of  the  town,  at  which  the  ahore  ofthefiitlirf 
Qyde  is  met  by  the  inarch  between  the  parishes  of  Grssnock  and  InneiUp^  op  the  su< 
mareh  to  that  point  thersof  which  is  nearait  to  the  eouthem  point  of  the  ridge  of  Bow  HiO; 
thenoe  in  a  straight  line  to  the  ssJd  point  on  Bow  HiU;  thenoe  in  a  straight  Une  to  the 
southern  end  of  the  upper  east  reservoir  for  supplying  Greenock  with  water;  ttieoee  in  i 
straight  Une  in  the  direction  of  the  highest  prqjeolfaig  point  of  Knooknair  Hill,  to  the  poot 
near  Woodhead  quarry,  at  wliioh  such  straight  Une  outs  the  easteraniost  of  tiie  two  rindtti 
which  form  the  Lady  bum ;  thenoe  down  suob  rivulet  and  the  Lady  boin  to  the  point  it 
which  the  same  Joins  the  firth  of  Clyde ;  thenoe  along  the  shore  of  the  firth  of  Qyds  ti  thi 
point  fint  desoribed. 

Perlh.—Fnm  the  north-westoni  comer  of  the  North  Inch,  on  the  r^htbaakef  theiiwr 
Tay,  in  a  straight  line  to  the  bridge  oa  the  miU  lead  at  the  Boot  of  Balhonsie ;  thenee  in  i 
stmi^t  Une  to  the  bridge  on  the  Ghugow  road  over  the  Scourii^  bam  %  thenoe  in  aetnight 
Une  to  the  eoathem  oemer  of  the  water  reseivoir  of  the  Depot;  thenoe  in  a  sbnright  line  to 
the  eouthem  comer  of  the  Friarton  Pier  en  the  river  Tay ;  thoMsa  acraas  tlie  river  Tiy, 
paering  to  the  south  of  the  Friarton  island,  to  the  point  at  whieh  the  aame  Is  met  by  tfao 
boundary  of  the  respeodve  porish«i  of  Kinfauns  and  Klnnoal;  thenoe,  northwud,  along  the 
boundary  of  the  parish  of  Kln&uni  to  the  point  at  which  the  aevend  bonndariee  of  the  }ir»- 
perties  of  Kinfauns,  Kinnoul,  and  Bamhill  meet ;  thenoe  in  a  stnight  Une  to  the  north- 
eastom  comer  of  lord  Kinnoul's  lodge,  at  the  gato  of  approach  to  Kinnoul  hitt;  thenoe  ine 
straight  Une  to  the  north-eastem  comer  of  the  enokisure  of  the  lunatic  asylum ;  thenoo  in  i 
straight  line  to  the  point  at  which  the  Annatty  bum  crosees  the  Bhili^owrie  road;  thenoe 
down  the  Annatty  bum  to  the  point  at  which  the  moM  joins  the  river  Tay;  thenoe  in  i 
stndght  line  to  the  place  fint  described. 


DISTRICTS  TO  RETURN  ONS  MEMBER  EACH. 

I.<^W]CK   DISTRICT. 

Cromatiy* — From  Samuel*s  WeU,  on  the  eouthwest  of  the  town^  In  a  straight  Hne  to  the 
point  at  which  the  southem  angle  of  the  glebe  meets  the  Inverness  road ;  thence  ahav  t^ 
Inverness  road  to  the  point  at  which  the  same  is  met  by  the  Den  road ;  thence  in  a  stnight 
line  to  the  Coel  Hough  weU ;  thence  ui  a  straight  Une  in  the  direction  of  rai>4»|ym«iinrli  Rock 
to  the  point  at  which  such  straight  Une  cuts  the  shore  of  the  Cromarty  firth ;  thence  ahn^ 
the  shore  of  the  Cromarty  firth  to  that  point  thereof  which  ie  nearest  to  Samuel's  Well; 
thence  in  a  straight  Une  to  Samuel's  WeU. 

Di'nguw//,— From  a  point  on  the  shore  of  the  Cromarty  firth  which  is  distant  one  bandnd 
yards,  measured  along  the  shore,  to  the  eouth  of  the  mouth  of  the  canal,  in  a  stnight  line 
to  a  point  on  the  Invemess  road  which  is  distant  five  hundred  yards,  measured  wkmg  th« 
InvemesB  road,  from  the  point,  near  the  school-house,  at  which  the  same  is  joined  by  ano- 
ther road;  thenoe  in  a  stnight  Une  to  a  point  on  the  Knockbain  bum,  which  is  dbtuit  four 
hundred  and  fifty  yards,  measured  along  the  Knockbein  bum,  to  the  west  of  the  point  at 
which  the  same  meeti  the  main  street  of  DingwaU;  thence  in  a  straight  Une  to  a  point  en 
the  Drynie  road  which  is  distant  one  hundred  yardi^  measured  akmg  the  Drynie  roBd»  Awn 
the  point  at  which  the  same  leaves  the  new  Strathpefier  road ;  thenoe  in  a  itnlght  Mne, 
drawn  due  east,  to  the  shore  of  the  Cromarty  firth ;  thenoe  along  the  shore  of  the  Cromarty 
firth  to  the  point  firet  deecribed. 

Dornoch — From  the  rock  caUed  Craig  Camaig,  in  a  straight  Une  to  St  Mkbad's  Well, 
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doM  by  the  mad  to  Od  little  Firry;  tfacnoe  la  a  stnight  Une  to  the  pobit  at  whf di  the 
rad  tathi  0001111  of  Fleet  leoree  the  Ned  to  Boner  bridge;  thenoe  Id  a  ttraight  Hne  to  the 
jMAtet  which  the  fibck  burn  joiiie  the  Dornooh  firth;  thonee akng  the  ehore of  the  Dor- 
Bpch  firth  to  Cnig  Gunaig. 

irMwa(U-Fnm  a  point  on  the  am  shore  which  iedirtaat  five  hiindnd  yaidi,  meeemed 
ikDg  the  diore,  to  the  aertlieeit  of  the  north  enitora  angle  of  CromwiU's  Fort,  la  a 
anight  line  to  a  point  on  the  GaiiMei  road  which  ie  distant  seven  hnndred  yards,  measoied 
ikng  the  Gamesi  load,  to  the  east  of  the- point  at  which  the  same  leaTse  tiie  Birston  nad ; 
thenoB  m  a  stnight  line  to  a  point  on  the  Holm  nadfWhidi  is  distant  three  hundred  yards, 
ueasored  along  the  Holm  road,  to  the  sonth  of  the  point  at  which  the  same  kaTcs  the  Deer. 
naraed;  thenoe  In  a  straight  line  to  a  point  on  the  Scapa  road  which  is  distant  four  him- 
dnd  yardi,  measured  aloiy  the  Scapa  road,  to  the  soath  of  the  point  at  which  the  same 
Ittfes  the  StromncflB  nad;  thence  in  a  straight  line  to  the  western  end  of  the  Air  Embank. 
nat;  thenoe  along  the  Air  Embankment,  and  along  the  sea  shore,  to  the  point  firrt 
doeribed. 

Tkub— Fnnn  St  Mary's  Well,  on  the  northwest  of  the  town,  in  a  straight  line  through 
!b  RaTen*s  Well  to  a  point  five  hundred  yards  beyond  the  same ;  thenoe  in  a  straight  Une^ 
Inmi  dne  southeast,  to  the  SootdMim  road ;  thenoe  in  a  straight  line,  drawn  due  eest,  to 
the  InTemees  road  ;  thenoe  in  a  straight  line^  drawn  due  northeast,  to  the  river  of  Tain ; 
than  down  the  river  of  Tidn  to  the  point  at  which  the  same  joins  the  sea;  thenoe  akaig 
tkeaca  shore  to  St  Mary's  Wen. 

WiA-^Fmn  the  point,  on  the  northeast  of  the  town,  at  which  the  Pspigoe  bi»m  jeim 
theies,  in  a  straight  Hne  to  a  point  on  the  Hnna  road  which  Is  distant  two  hundred  and 
fifty  yaid^  messured  akng  the  Huna  road,  to  the  north  of  the  point  at  which  the  same 
ksni  the  Ketttebum  road ;  thenoe  in  a  straight  Une  to  the  north-weetem  comer  of  the 
Giibe;  thsnos  in  a  straight  line  to  the  point  at  which  the  Leutsfcerry  bum  joins  the  river 
Wid[;  thttceuptheLesaskerryburn  to  the  point  at  which  the  same  meets  the  Thnrsa 
rod;  thenoe  in  a  straight  Une  to  the  point  at  which  the  Inverness  road  would  be  cut  by  a 
rtnigkt Une  to  be  drawn  thereto  due  weetih>m  the  rock  called  « The  Old  Man  of  Wick;" 
tken  in  a  straight  Une  to  the  Old  Man  of  Wkk;  thenoe  akng  the  sea  shore  to  the  point 
fimdaasdbed. 


S.'— ncvERinss  district. 

Fovraw— From  SuenoTs  Stone,  on  the  northeast  of  the  town,  in  a  straight  line  to  the  point 
It  which  two  roads  meet  at  the  north-eastern  comer  of  that  part  of  the  property  of  the  buigh 
QfForrcswhkdilecalkd  "The  Ouny  HIUs;'*  thenoe,  southward,  afeng  the  boundary  of 
tlK  property  of  the  bnq^h  to  the  pdnt  at  which  the  same  meets  the  Raflbrd  road ;  thenoe  in 
anni^t  line  to  a  point  en  the  Altyra  road  which  b  distant  fifty  yards,  measured  ahmg  the 
%Te  nad,  to  the  south  of  the  point  at  which  the  same  leavee  a  road  to  the  mills  of  Burds- 
yvth;  thenoe  in  a  straight  Hne  to  a  point  on  the  Nairn  road  which  is  distant  five  hundred 
}vdii  measured  along  the  Nairn  road,  to  the  west  of  the  bridge  of  Forres ;  thenoe  In  a 
^ght  Une  to  a  point  on  the  bum  of  Forres,  which  Is  distant  four  hundred  yards,  measured 
^  the  bam  of  Forres^  bdow  the  Lee  bridge ;  thenoe  in  a  straight  line  to  Sneno's  Stone. 

F9r<raie.— From  a  point  on  the  shore  of  the  Moray  firth,  which  is  distant  two  hundred 
nn^  iBcaaved  akng  the  shore,  to  the  west  of  the  pier  of  Fortroee,  in  a  straight  line  to  St 
Bonlface'i  Well ;  thence  In  a  straight  line  to  the  point  at  which  the  Roeemarkie  bum  would 
^  c«t  by  a  ttraight  Une  to  be  drawn  thereto  due  northeest  from  St  Bonifaoe'e  Well ;  thenoe 
h>itnirhtUne  to  the  rock  called  the  Lady's  Bathing  House;  thenoe  along  the  shore  of  the 
Mony  firth  to  the  point  fint  deeoribed. 

/WKraett— From  the  Ghchnahany  pier  In  a  straight  line  to  the  point  at  which  the 
^^shdonian  ouial  wouki  be  cut  by  a  straight  Hne  to  be  drawn  from  the  Qachnaharry  pier 
totheaiQthem  extremity  of  the  Upper  Ness  iaboid;  thence  in  a  etraight  Une  to  a  point 
^  k  two  hnndred  and  fifty  yards  due  west  of  the  point  at  which  the  Altna  Skiah  bum 
iohsthe  river  Nen;  thence  in  a  straight  line  to  the  point  at  which  the  Altna  Skiah  bum 
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joins  the  n'Ter  Ntm ;  thence  up  the  AltnaSkiah  barn  to  a  point  which  Is  diiliDtUirBeluD. 
dred  and  fifty  yards,  measured  along  the  Altna  Skiah  burn,  above  the  bridge  over  the  ome 
on  the  road  u>  Fort  Augustus ;  thence  in  a  straight  line  to  the  point  at  which  the  nad  fhm 
Muirfield  to  King's  mills  leares  the  old  Edinburgh  road ;  thence  in  a  stnightlioe,  dnmi 
due  north,  to^the  Nafm  road ;  thence  in  a  straight  line  to  that  pdnt  on  the  shon  of  the 
Moray  firth  which  is  due  north  of  the  northern  angle  of  Cromwell's  Fort;  thence  iknf 
the  shore  of  the  Moray  firth  to  the  Ghusbnaharry  pier. 

Nairn — From  the  point,  on  the  northwest  of  the  town,  at  which  the  Western  march  of 
the  Town's  Links  meets  the  shore  of  the  Moray  firth,  in  a  straight  line  to  a  pomt  on  tha 
Inverness  road  which  is  distant  one  hundred  yards^  measured  along  the  Inverness  nid,  \a 
the  south  of  the  point  at  which  the  road  to  the  Grove  leaTos  the  same ;  thence  hi  a  atni^t 
line  to  the  sluice  of  the  mill  dam  of  the  Nairn  mills ;  thence  in  a  straight  line  to  a  point  on 
the  Forres  road  which  Is  distant  six  hundred  yards,  measured  along  the  Forres  road,  from 
the  Bridge  of  Nairn ;  thence  in  a  straight  line,  drawn  due  north  to  the  shore  of  the  Hony 
firth ;  thence  along  the  shore  of  the  Moray  firth  to  the  point  first  described. 


3.— ELGIN  DISTRICT. 

BonJ^.^Fnm  the  rocks  on  the  west  of  the  town,  called  The  Little  Tumblers,  inastnight 
line,  drawn  due  south,  to  a  point  on  the  Gallow  Hill,  eight  hundred  and  fifty  yards  distant;  j 
thence  in  a  straight  line  to  the  point  at  which  the  CoUeonard  road  leaves  the  SandjhiJh 
road ;  thence  in  a  straight  line  to  the  bridge  over  the  river  Dovem  leading  from  the  town 
of  BanfiTto  MaoduflT*,  thence  up  the  river  Dovem  to  a  point  which  is  distant  two  hnndnd 
yards,  measured  along  the  river  Dovem,  above  the  said  bridge ;  thence  in  a  straight  line  to 
a  point  on  the  road  from  Macdufi*  to  Aberdeen  which  is  distant  two  hundred  yards,  measured 
along  such  road,  to  the  south  of  the  point  at  which  the  same  is  arossed  by  the  De)iiill 
road ;  thence  in  a  straight  Une  to  the  mineral  well  of  Tarhiir ;  thence  along  the  shore  of  the 
Moray  firth  to  the  Little  Tumblen  first  described. 

CtiUen,-^From  the  bridge  over  the  bum  of  Cullen,  an  the  Fochaben  road,  in  a  straight 
Hue  to  tlie  point  at  which  Skudc's  road  meets  the  Seafield  road;  thence  In  a  straight  line  to 
the  point  at  which  the  Deskford  road  leaves  the  Banfi"  road ;  thence  in  a  straight  line  to  the 
point  at  which  the  Loggie  road  would  be  cut  by  a  straight  line  to  be  drawn  thereto  doe  south 
from  the  rock  called  the  Maiden  Paps;  thence  in  a  straight  line  to  the  Alaiden  Paps;  thence 
along  the  sea  shore  to  the  point  at  which  the  same  meets  the  bum  of  CuUen ;  thence  up  the 
bum  of  Cullen  to  the  bridge  over  the  same  on  the  Fochabers  road. 

jB^n.— From  the  bridge  on  the  Fochabers  road  over  the  T^yatk  bum,  up  the  Ta)-ack 
bum,  to  the  point  at  which  the  same  would  be  cut  by  a  straight  line  to  be  drawn  thereto 
due  east  from  Palmer  Cross  bridge ;  thence  in  a  straight  line  to  Palmer  Cross  bridge; 
thence  in  a  straight  line  to  the  point  at  which  the  river  Lossie  would  be  cut  by  a  stiaight 
line  to  be  drawn  from  Palmer  Cross  bridge  to  Sherifi*  Mill  bridge;  thence  down  the  rirer 
Lossie  to  the  bridge  over  the  same  on  the  road  from  Old  Mills  to  Quarry  Wood ;  thence 
along  the  road  from  Old  Mills  to  Quarry  Wood,  to  the  point  at  which  the  same  joins  the 
road  by  Morristown  to  Lossiemouth ;  thence  down  the  road  by  Morristown  to  LoBiemouth, 
to  the  point  at  which  the  same  meets  (at  the  cross  of  Bishop  Mill)  another  road  to  Lone- 
mouth ;  thence  in  a  straight  line  to  the  bridge  first  described. 

Jnverury.—From  the  bridge  over  the  river  Ury  at  the  mill  of  Keith-hall,  in  a  stiaight 
line  through  the  fifteenth  mile  stone  on  the  Aberdeen  road,  to  a  point  four  hundred  yards 
beyond  the  same;  thence  in  a  straight  line  to  the  point  at  which  the  road  to  Uowford  leares 
the  Huntly  road ;  thence  in  a  straight  line  to  the  Upper  Ford  of  Howford,  on  the  river 
Ury ;  thence  down  the  river  Ury  to  the  bridge  first  described. 

Kintare.'-^From  the  point,  on  the  southeast  of  the  town,  at  which  the  bum  of  Tuach 
joins  the  river  Don,  up  the  bum  of  Tuach  to  the  point  at  which  the  same  is  joined  by  the 
Torry  bum ;  thence  up  the  Torry  bum  to  the  bridge  over  the  same  on  the  Aberdeen 
road ;  thence  in  a  straight  line  to  the  point  at  which  the  Hallforest  road  leaves  the  road 
to  the  Sheepooles;  thence  in  a  straight  line  to  the  bridge  orer  the  Aberdeenshire  cansi 
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am  the  frnn  of  Tilty;  thenoe  in  a  ttnig ht  Hne  to  the  point  of  the  island  in  the  lands  of 
fialblthan,  near  the  glebe*,  thence  along  the  river  Don,  taking  the  northermost  branch 
ihereof  at  the  points  at  ifhich  the  same  is  divided  into  two  branches^  to  the  point  firrt 
described. 

PtterheatL-^Fvom.  the  nortb-westem  angle  of  the  Salmon  House  at  the  mouth  of  the 
river  Ugie,  and  on  the  northwest  of  the  town,  in  a  stnught  line  to  the  point  near  Clarke 
Hi]],  at  which  the  Old  Kinmundy  road  is  joined  by  a  road  leading  therefrom  into  the 
Aiicht}'gall  road ;  thenoe  akmg  the  road  so  leading  into  the  AuchtygiUl  road  to  the  point 
at  wldch  the  aame  joins  the  Auchtygall  road  ;  thence  eastward,  along  the  Aochtygall  road, 
and  ia  a  h'ne  in  condnoation  of  the  direction  thereof,  to  the  sea  shore ;  thenoe  along  the  sea 
ifaon  to  that  point  thereof  which  is  nearest  to  the  point  first  described ;  thenoe  in  a  straight 
line  to  the  point  first  described. 


4« — MONTBOSS  DISTRICT. 

iberbntJhndk.-^FTom  the  point  at  which  the  sea  shore  would  be  cut  by  a  straight  line  to  be 
dnvn  from  the  Bell  Rock  light^hoose  to  the  point,  near  Timmer  Green,  at  which  the  road 
to  Ho^tal  Field  leaves  the  Arbiriot  road,  along  the  said  straight  line  to  the  said  point  at 
which  the  road  to  Hospital  Field  leaves  the  Arbiriot  road ;  thenoe,  northward,  akmg  the 
ArtMriot  road  to  the  point  at  which  the  same  is  met  by  a  road  leading  thereto  fh>m  the 
Forfar  road  which  is  distant  one  hundred  and  fifty  yards  along  the  Forfar  road  to  the 
onth  of  the  fint  mile  stone  from  Aberbrothwick,  at  the  old  toll  house;  thenoe  in  a  straight 
line  to  the  bridge  over  the  Feeder  of  the  Tarry  bum  on  the  Montrose  road;  thenoe  akmg 
the  Bid  Feeder  to  the  point  at  which  the  same  reaches  the  spring  at  Old  Tarry ;  thenoe 
ilcvn  the  Tarry  bam  to  the  point  at  which  the  same  joins  the  sea ;  thence  along  the  sea 
sinre  to  the  point  first  described. 

firvcAm^— From  the  point,  on  the  south  of  the  town,  at  which  the  Skinner's  bum  joins 
Oe  South  Esk  river,  down  the  South  Esk  river  to  the  West  Den  of  Leuchland ;  thence 
ttp  the  hoSlow  of  the  West  Den  of  Leuchland,  and  up  Barrio's  bum,  to  the  point,  near  the 
mm  of  Barrio's  bum,  at  which  the  several  boundaries  of  the  properties  of  Caldhame» 
Pitibrthie,  and  Unthank  meet;  thence  in  a  straight  line,  in  a  westerly  direction,  to  the 
pODtat  which  the  several  boundariee  of  the  properties  of  Itfaisondieu  and  Cookston,  and 
Mr  Mitchell's  land  meet;  thenoe  in  a  southwest  direction,  along  the  boundary  of  the 
Uaiamdieo  property  to  the  point  at  which  the  same  meoA  the  Menmuir  road ;  thenoe  in 
a^ght  line  to  the  westermost  point  at  which  the  Skinner's  bum  crosses  the  Forfar 
nad ;  thenoe  down  the  Skinner's  bum  to  the  point  first  described. 

Foffor..— From  the  Inch-roa-coble  Stone,  on  the  southern  bank  of  the  Loch  of  Forfar,  in 
istnight  line  to  the  point  at  which  the  Orchard  loan  joins  the  Perth  road ;  thenoe  in  a 
straight  line  through  the  point  at  which  the  Westfield  loan  joins  the  Dundee  road  to  the 
BkbDinshanner  march ;  thence  in  a  straight  line  to  the  Blind  Well  at  the  junction  of  the 
nad  from  For&r  to  Lower  with  the  OU  Kirk  road  from  liower ;  thenoe  in  a  straight  line 
to  the  spring  on  the  Arbroath  road  at  the  junction  of  the  boundaries  of  Pitruchie  and  the 
poor's  gnand  ;  thenoe  in  a  stnught  line  to  the  point  at  which  the  old  road  to  Brechin  leaves 
the  east  road  to  Carseburn :  thence  in  a  straight  line  to  the  point  at  which  the  west  road  to 
Gsnebam  leaves  the  HasBOckwell  road ;  thenoe  in  a  stnught  line  to  the  point  at  which  the 
new  Kirrie^ittir  road  leaves  the  new  Brechin  road ;  thenoe  in  a  stnught  line  to  the  Inch-ma. 
ODUe  Stone. 

Inverhenrie. — From  the  point,  on  the  east  of  the  town,  at  which  the  Bervie  bum  joins  the 
K^  Bp  the  Bervie  bum  to  the  point  at  which  the  same  is  met  by  the  boundary  of  the  parish 
ofAifaothnot;  thence,  southward,  along  the  boundary  of  the  parish  of  Arbutluiot  to  the 
point  (near  Dendodrum)  at  which  the  same  meets  the  boundary  which  separates  the  town 
hods  from  the  property  of  Mr  Farquhar ;  thenoe  in  a  straight  line  to  the  point  at  wliich 
the  serenl  boundaries  of  the  Glebe  hmd,  the  huid  of  the  Town's  ]\iuir,  and  the  property  of 
Mr  Fuqohar,  meet ;  thenoe  in  a  straight  line  through  the  south-western  comer  of  the  old 
OBtle  of  Hall  Green  to  the  sea  shore ;  thenoe  along  the  sea  shore  to  the  point  first  described. 

ilfoa(raK.-.Fnm  the  point,  on  the  northeast  of  the  town,  at  which  the  town's  kianing 
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metts  the  8m  ihore,  wettvmid,  tlong  the  t<mn'f  kmnin; ,  and  in  a  line  in  oondiiMiioii  of  the 
direction  thereof,  to  the  point  at  which  nich  line  cuts  the  Laurencelcirk  itoad;  thence  in  i 
straight  line  to  the  bridge  orer  the  bum  of  Tiyock  on  the  Brechin  road ;  thence  doim  tba 
channel  of  the  bum  of  Tayock  at  low  water  to  the  point  at  which  the  same  joins  tlie  bouiJi 
£ak  river;  thence  down  the  south  Eait  river,  induding  the  Rosrie  Isiand,  to  the  paint ai 
which  the  wudb  rlTor  Joins  the  sea}  thence  along  the  asa  shore  to  th«  pdnt  fint  desqribed. 


6.— ST  AMDaaws  nisrajor. 

Batter  Ansh-uther, — From  the  point  at  which  the  Dreel  bum  joins  the  Firth  af  Fortb. 
up  the  Dreel  bum  to  the  point  at  which  the  mill  dam  of  the  mill  of  Anstmther  bnncha 
off;  thence  in  a  straight  line  in  the  direction  of  the  spire  of  Kllrenny  church  to  the  point « 
which  fruch  straight  line  cuts  the  Cunaie  bum;  thence  in  a  straight  line  to  the  putntit 
which  the  road  leading  to  St  Andrews  (being  the  march  between  the  lands  of  Reimy  Hifl 
and  the  barony  of  Anstmther)  leaTCS  the  turnpike  road  to  Upper  Kilrenny ;  theoceioi 
straight  line  to  the  point  at  which  the  Cellardyke  buna  entan  the  Firth  of  Forth;  than 
ahmg  the  shore  of  the  Firth  of  Forth  to  the  point  first  described. 

Wetter  Antinaher,^Fnm  the  rack  called  the  Cunlfer  Stone  In  a  straight  Bne  to  ila 
pdnt  at  which  the  Dreel  bum  crosses  the  road  fhm  Pittenweem  to  Gnngeoair  ftrm; 
thenee  down  the  Dred  bum  to  the  point  at  which  the  Same  jeiMtha  Fifth  of  Forth;  thcnoe 
akmg  the  shore  of  the  Firth  of  Forth  to  the  Cuniger  Stones 

OinatE.— From  a  point  on  the  shore  of  the  Firth  of  Forth  which  Is  distant  five  hnndred 
yards  (measured  along  the  shore)  to  the  southwest  of  the  Almond  R«te,  in  a  straight  linc^ 
drawn  due  northwest,  to  the  point  at  which  sudi  straight  Una  cuts  the  road  to  Anstnithcr 
and  Kllrenny;  thence  In  a  straight  line  to  the  point  at  which  the  8t  Andrews*  road  ifouU 
be  cut  by  a  straight  line  to  be  drawn  thereto  ftom  North  Berwick  Law  throogh  the  point  hit 
described ;  thence  In  a  stialght  line  to  a  point  on  the  Grslghcad  road,  which  Is  diitant  five 
hundred  yards  (measured  along  the  Craighead  road)  to  the  northeast  of  the  bridge  on  tU 
nme,  over  the  Lammas  Green  bum ;  thence  In  a  stndght  Une  fai  the  direotion  ef  the  north- 
eastermost  pohit  of  the  Rome  Rocks  until  It  meets  the  share  of  the  Firth  of  Forth;  those 
ahmg  the  shore  of  the  Firth  of  Forth  to  the  point  first  deasribed. 

Cupor.^Frem  a  point  en  the  southern  brandi  of  the  river  Eden  yfbSiA  h  distant  foor 
hundred  yards  (measured  akmg  such  river)  bekfw  the  new  bridge,  In  a  straight  line»  thrayh 
a  point  on  the  Dundee  road  which  is  distant  two  hundred  and  fifty  yards  (messured  akng 
the  Dundee  road)  to  the  east  of  the  mile  stone  marked  0  miles  firom  Cupar  and  twenty-tm 
miles  from  Pettycur,  to  a  point  two  hnndred  and  fifty  yards  distant  fhiaa  the  add  pobtoD 
the  Dundee  road ;  thence  in  a  stndght  line  to  the  north-weotem  comer  of  the  garden  ntQ  of 
Dalziel  todge  on  the  old  Dundee  road  ;  thence  In  a  stndght  line  to  the  bridge  ofer  th«  St 
Hary's  bum  on  the  Newbuigh  road ;  thence  In  a  stndght  line  to  the  point  at  which  cte 
Ferrybank  road  would  be  cut  by  a  stndght  Hue  to  be  drawn  fttim  the  Hopetonn  monvmat 
to  the  winter  or  byewator  sluice  at  the  western  end  of  Anderson  s  spinning  mills ;  thence  in 
a  strslght  line  to  the  said  shiice ;  thence  in  a  straight  line  to  the  mile  stone  on  the  Edin- 
buigh  road  marked  one  mile  fh>m  Cupar  and  tiventy-cne  miles  fh>m  Pettycur;  thence  fn  s 
straight  line  to  the  point  first  described. 

Kt/mmy.— From  the  point  at  which  the  Cellardykes  bum  jofais  the  Firth  of  Forth  in  s 
straight  line  to  the  point  at  which  the  road  leading  to  St  Andrews  (being  the  march  betireen 
the  lands  of  Rennyhill  and  the  barony  of  Anstmther)  leaves  the  turnpike  road  flom  Antra- 
ther  to  upper  Kilrenny ;  thence  In  a  stndght  line  to  the  Skdth  stone ;  thenoe  in  a  sinif  bt 
line  to  the  point  at  which  the  Gelly  bum  meets  the  well  of  Spa  bum ;  thence  in  s  stni^t 
line  to  a  point  on  the  Crail  road  which  is  distant  fimr  hundred  yards  (measured  akn;  the 
Cndl  road)  to  the  northeast  of  the  bridge  on  the  same  over  the  GeUy  bom;  thence  ins 
straight  line  to  a  point  on  the  Gelly  bum  which  Is  distant  three  hundred  yards  (meeamd 
akmg  the  Gelly  bum)  below  the  ssid  bridge  on  the  Cndl  road;  thence  down  the  GeUy  bnm 
to  the  point  at  which  the  same  joins  the  Firth  of  Forth ;  thenoe  along  the  shore  of  the  Firth 
of  Forth  to  the  point  first  deecribed. 

Pd/aiaMnn.*~From  a  point  on  the  southwest  of  the  town,  on  the  sea  Aore,  dfatant  from 
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fiwdnwD  to*  pdntflii  the  Mires  or  Drsel  bumiiz  htoidved  >ardf  (mewursd  up  the  oourw 
tiieRoO  aboTC  tlie  point  whero  it  is oroand  by tiie  road  to  Gumbeo  and  St  Andrsivt;  thenoe 
domi  die  Mires  or  Dreel  burn  to  tlie  pdnt  at  whieh  the  same  crosMS  the  road  to  Grange- 
Buir  fiuiB ;  thence  in  a  straight  line  to  the  rode  called  the  Cimiger  Stone;  thenoe  along  the 
ifaon  of  die  Filth  of  Forth  to  the  pdnt  drat  described. 

St  Andrem.—Vrom  the  point  at  which  the  Swilkin  bum  jolM  the  sea,  up  the  Swilkin 
biffl,  tea pehit  whieh  is  distant  three  hundred  yards  (measured  along  the  Swilkin  burn) 
ibm  the  bridge  over  the  same  en  the  Cupar  road ;  thenoe  in  a  straight  line  through  a 
yoint  on  the  Kfaighora  road,  which  is  distant  four  hundred  yards  (measured  akng  the 
Kingbom  nad)  from  the  point  at  which  the  nme  leaves  Argyle  street,  to  the  point  at 
which  OKh  straight  line  cuts  the  Kinness  bum ;  thenoe  in  a  straight  line  to  the  bridge  orer 
Ue  St  NichotaB  bom  on  the  Cnil  road ;  thenoe  in  a  straight  line,  drawn  due  east,  to  the 
Mdwra;  thenoe  along  the  sea  shore  to  the  pdnt  iint  described. 


6.— KIKKAUIY  DISTRICT. 

BunHsUauL^FTom  the  northern  extremity  of  the  dam  dyke  of  the  Sea  mills,  in  a 
stniglit  line^  draiyn  due  north,  to  the  road  from  Aberdour  to  Kirkaldy  *,  thence  in  a  straight 
Knetoa  point  on  the  road  Arom  Aberdour  to  Kirkaldy,  which  is  distant  three  hundred 
unit  (messored  along  such  road)  to  the  east  of  the  point  at  which  the  same  is  met  by  the 
nad  (ram  Burntisland  to  Kinross ;  theiu»  in  a  straight  line,  in  the  direction  of  the  eastern 
atremityof  Inchkeith,  to  the  point  at  which  such  straight  line  cuts  the  shore  of  the  Firth 
of  Forth ;  thenoe  along  the  shore  of  the  Firth  of  Forth  to  the  point  first  described. 

Dyant.— From  the  point,  on  the  south  of  Pathhead,  at  which  the  East  bum  jdns  the 
Firth  of  Forth,  up  the  East  bum  to  that  point  thereof  which  is  nearest  to  the  eastern  angle 
of  the  engine  house  of  the  Duimikier  colliery  ;  thenoe  in  a  straight  line  to  the  point  at 
which  the  road  from  Parlchead  to  Mitchebton's  farm  meets  the  road  from  GaUatown  to 
Dannikier;  thenoe  in  a  straight  line  to  a  point  on  the  Cupar  road,  which  is  distant  three 
hndnd  and  fifty  yards  (measured  akmg  the  Cupar  road)  to  the  northwest  of  the  point 
(in  the  itreet  of  GaUatown)  at  which  the  road  from  Gallatown  to  West  Wemyas  leaTes  the 
ame;  Uwnce  in  a  straight  line  to  the  difT  above  the  Pissing  Maro  well ;  thenoe  akmg  the 
ihore  of  the  Firth  of  Forth  to  the  point  first  deecribed. 

tin^om.'^Ynm  the  rock  called  Hoch-ma>toch,  in  a  straight  line  to  the  point  at  which 
the  md  to  Kirkaldy  from  Burntisland  joins  the  road  to  Kirkaldy  from  Pettycur ;  thenoe  in 
»<night  line  to  the  outlet  from  the  loch  of  Kinghom  called  the  Gullet  Sluice;  thenoe  in 
a  stnight  Hne  to  the  rock  on  the  shon  of  the  Firth  of  Forth  above  the  Well  of  Spa ; 
than  in  a  straight  line  to  the  Well  of  Spa;  thenoe  along  the  shore  of  the  Firth  of  Forth  to 
theroekHoch-ma-toch. 

Kinb^^From  the  point,  on  the  northeast  of  the  town,  at  which  the  East  bum  joins 
the  Firth  of  Forth,  up  the  East  bum  to  that  point  thereof  vhich  is  nearest  to  the  eastern 
mgte  of  the  engine  house  of  the  Dunnikier  colliery ;  thenoe  in  a  straight  line,  in  the  direc- 
tion of  the  spire  of  Abbotshall  church,  to  the  point  at  which  such  straight  line  cuts  a  road 
from  KiikaMy  to  Raith  and  Auchtertool ;  thenoe  along  the  said  road  to  Raith  and  Auchter- 
H  to  the  point  (opposite  Raith  gate)  at  which  the  same  is  joined  by  the  road  from  West 
Bridge  to  Auchtertool ;  thence  in  a  straight  line  to  the  western  comer  of  the  old  qinuny 
above  the  West  mills  of  Linktown,  and  on  the  left  bank  of  the  West  bum ;  thence  in  a 
i^ht  line  to  a  point  on  the  Kinghom  road,  which  is  distant  five  hundred  yards 
(measured  akmg  the  Kinghom  road)  to  the  south  of  the  point  (in  West  Bridge  Town)  at 
which  the  Queensferry  road  leaves  the  same ;  thenoe  in  a  straight  line,  in  the  direction  of 
North  Berwick  Law,  to  the  point  at  which  such  straight  line  cuts  the  shore  of  the  Firth  of 
Forth;  thenoe  atong  the  shore  of  the  Firth  of  Forth  to  the  point  first  described. 


7.— fTlRUNO  DOTRICT. 

Cii/fQn^From  the  point,  dose  to  the  shors,  at  which  the  Dean  bum  crosMS  the  high 

S  i> 
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rood  to  Kincardine,  up  the  D«aii  bum  to  thai  point  thereof  whidi  b  aeanat  the  rmmi 
the  old  church;  thence  in  a  straight  line  to  the  point  at  wliich  tiie  road  to  Dvnfiamlbi  kf 
the  Abbey  lodge  leavei  the  road  from  CuiitMB  dinxvh  to  Kincaidine  ;  thcnoe  akaig  the  mA 
raid  to  Dunfermline,  to  a  point  which  is  distant  seren  hundred  yaids  (mcBsarad  tkogmk 
road)  from  the  point  hist  described ;  thenoe  in  a  straight  line,  through  the  stone  which  Mjfa 
the  eastern  extremity  of  the  royalty  of  the  buiigb,  to  the  shore  of  the  Firth  of  FWth ;  than 
along  the  shore  of  the  Firth  of  Forth  to  the  point  first  described. 

Dunfermline. — From  the  point  on  the  south  of  the  town,  near  the  aouthcm  eod  tf  St 
lieonards,  at  which  the  Queensferry  road  leaves  the  Burntisland  road,  in  a  stni^  1^ 
to  the  head  of  the  mill  dam  of  the  Brucefield  spinning  mills;  thenoe  in  a  stnj^  Es£B 
the  point  at  which  the  Townhill  road  is  joined  by  a  road  from  HeadweQ  ;  theon  is  i 
straight  line  to  a  point  on  the  Crieff  road,  which  is  distant  one  hundred  and  fiftj  jva 
(measured  along  the  Crieff  road)  to  the  north  of  the  bridge  on  the  same  ower  the  Sc 
Castle  or  Broomhill  buni ;  thenoe  in  a  straight  line  to  the  bridge  over  the  Baldridge  Hi 
at  Blackburn ;  thenoe  in  a  straight  line  to  the  point  at  which  the  Elgin  railway  croaeitly 
Camack  road ;  thence  in  a  straight  line  to  Urquhart  bridge  on  the  Stirliiy  road;  tken 
in  a  straight  line  to  the  bridge  over  the  Spittal  bum,  on  the  Limekilns  road ;  theoesBi 
straight  line  to  the  point  first  described. 

TrwerkeiMng  — From  the  point,  on  the  west  of  the  town,  at  which  the  Scggs  bam  jsa 
the  sea,  up  the  Seggs  burn  to  a  point  which  is  distant  one  hundred  jaros  (measuivi  i)s>{ 
the  Seggs  bum)  above  the  bridge  over  the  same  on  the  QneensfiBrry  road  :  thoee  is  • 
straight  line  to  a  point  on  the  Dunfermline  road,  which  is  distant  three  hundred  pr4 
(measured  along  the  Dunfermline  road)  from  the  point  at  which  the  aune  leaves  the  fi^t 
street  of  Inverkeithing ;  thenoe  in  a  straight  line  to  the  bridge  over  the  Inveikethii^bBi 
on  the  Perth  road ;  thenoe  in  a  straight  line  through  the  Fhigstaff  near  the  Esft  Noi :» 
the  sea  shore ;  thence  along  the  sea  shore  to  the  point  first  described. 

Queentferry.^Fnm  a  point  on  the  shore  of  the  Firth  of  Forth,  which  is  disliia  tbv 
hundred  jtirds  (measured  along  the  shore)  to  the  east  of  the  Newhalls  pier,  in  a  itia^ 
line,  in  a  southerly  direction,  drawn  from  the  eastern  extremity  of  Inch  Ganrie,  thnogti  tlt$ 
point  last  described,  to  a  point  which  is  one  hundred  }-ards  beyond  the  middle  of  the  B^ 
bui^h  road ;  thence  in  a  straight  line  to  the  south-eastern  comer  of  the  reserfoir ;  thaw  a 
a  straight  line  to  the  Dovecote  Park  well ;  thenoe  in  a  straight  line  to  the  poiat  at  «^ 
the  Echbmd  bum  crosses  the  road  to  Echland  and  Linlithgow ;  thenoe  down  the  Eekhai 
bum,  to  the  point  at  which  the  same  joins  the  Firth  of  Forth ;  thenoe  akng  theibflR  af 
the  Firth  of  Forth  to  the  point  first  described. 

StirHng. — From  the  point,  on  the  east  of  the  town,  at  which  the  Town  bora  jaini  tk 
river  Forth,  up  the  river  Forth  to  the  point  at  which  the  same  is  joined  by  die  Kildtfi! 
bum ;  thence  up  the  Kildean  bum,  to  the  point  at  which  the  same  reaches  the  dis  d 
the  Kildean  mill ;  thenoe  in  a  straight  line  to  the  point  opposite  the  kidgs  of  Oai^ 
Bank,  at  which  the  road  to  Touch  and  Gartur  leaves  the  road  to  Murrey  *s  Hall ;  thean  q 
a  straight  line  to  the  point  at  which  the  road  from  Gambusbamm  to  St  Niniaas  isjih^  ^ 
a  road  fh)m  Newhouse  and  Torbrecks ;  thenoe  in  a  straight  line  to  a  point  on  the  old  GJm- 
gow  road,  which  is  distant  five  hundred  yards  (measured  akng  the  Gla^pm  road)  to  thr 
south  of  the  point  at  which  the  Ghisgow  road  leaves  the  Edinburgh  road ;  thens  'a  & 
straight  line  ,to  a  point  on  the  Edinburgh  road,  which  is  distant  five  haodred  \u^ 
(measured  along  the  Edlnbuiigh  road)  to  the  southeast  of  the  point  at  which  tfa«  V 
leaves  the  (xkugow  road  -,  thence  in  a  straight  line,  in  the  direction  of  CaodNfltoaA 
abbey,  to  the  point  at  which  such  straight  line  cuts  the  Pelstream ;  thenoe  akng  the  Fb- 
stream,  and  along  the  continuation  thereof,  called  the  Town  bum,  to  a  pouit  which  isdisa!^ 
five  hundred  yards  (measured  along  the  Town  bum)  to  the  south  of  the  bridge  out  ^ 
same  at  Hadaway's  carpet  factory ;  thenoe  in  a  straight  line  to  the  point  fint  deffrihod. 


8.~KILIiABM0CX  IMBTBICT. 


Dum^rton.-. From  the  point,  on  the  aoutheast  of  the  town,  at  which  Ihe  GtaST^ 
bum  joins  the  Firth  of  Clyde,  up  the  Gruggies  bom  to  the  bridge  on  the  nad  &«  ^"' 
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barton  to  Gkngoir;  thence  in  a  itnlgbt  Une,  dnwn  due  hqtUmmI,  to  the  nad  from  Bar 
toll  to  Glaegow ;  thenoe,  northnard,  aUmg  the  road  from  Bar  toU  to  Glu^w  to  the  point 
tt  which  the  aune  meets  the  Bonhill  road;  thenoe,  northiffard,  along  the  BonhiU  road  to 
a  point  whidi  is  diituit  two  hundred  yards  (measured  along  the  Bonliill  road)  from  the 
point  laat  deacribed ;  thence,  westward,  in  a  straight  line  to  a  point  on  the  Heleosbuigh 
raad  which  ia  distant  two  bundrsd  and  fifty  )ards  (meesurod  aka^  the  Helensbuigh  road) 
from  tfao  point  at  wUcb  the  same  leaves  the  Luss  road ;  thenoe  in  a  straight  line,  dnwn  due 
awthwost,  to  the  shore  of  the  Fifth  of  Clyde;  thenoe  along  the  ehore  of  the  Firth  of  Clyde 
IB  the  poliit  fiiBt  deseribed. 

Xabnomodfrtf— From  the  point,  on  the  south  of  the  town,  at  which  Kilmamnek  water 
joina  the  riTor  Irvine^  in  a  stndght  Une  to  a  point  on  the  Irrine  road  wlUch  is  distant 
three  hundred  and  fifty  yards  (measursd  along  the  Irvine  road)  to  the  west  of  the  point  at 
which  the  eame  leaves  Grange  street ;  thenoe  in  a  straight  line  to  the  point  at  which  the 
raed  to  Hill  Head  leaves  the  Kilmaurs  road;  thenoe  in  a  stndght  lins^  through  the 
faraiEut  of  the  Bonfire  knowe,  to  the  Kilmarnock  water ;  thenoe  in  a  strsSght  line  to  the 
bridge  over  the  Mill  bum  on  the  Hauchline  road ;  thenoe  down  the  Mill  burn  to  the 
point  at  which  the  ssme  Joins  the  river  Irvine;  thence  in  a  straight  line  to  the  BeU*s  Land 
bridge  cm  the  road  from  Rioeartoo  to  Gahton ;  thenoe  in  a  straight  line  to  the  point  oslled 
Witch  Knowe,  at  which  two  roads  meet;  thence  in  a  stndght  line  to  the  bridge  over  the 
Haxholm  bum  on  the  Air  rood ;  Uienoe  dovm  the  Mavholm  bum  to  the  point  at  which 
the  same  jmni  the  river  Irvine;  thenoe  down  the  river  Irvine  to  the  point  first  described. 

JZei^/Vew.— From  the  Milbum  bridge  over  the  Pudxeoch  bum  on  the  Gla^^ow  road,  in 
istrai^t  Ifaie  to  a  point  up  tlie  Pudaeoch  bum  which  ie  distant  three  hundred  j-ards  in  a 
!liai^t  line  from  the  said  bridge;  thence  in  a  straight  line  to  a  point  on  the  Greenock 
road  which  is  distant  two  hundred  and  fifty  yards  (measured  ahaig  the  Greenock  road) 
from  the  pdnt  at  which  the  same  leaves  the  Busley  road ;  thence  hi  a  straight  line  to  a 
point  on  the  river  Oyde,  which  is  distant  thrse  hundred  yards  (measured  along  the  river 
Oyde)  bekvw  the  point  at  which  the  same  is  joined  by  the  Gsnal ;  thenoe  along  the  river 
C}xle  to  the  point  at  which  the  mme  is  joined  by  the  Gsnal ;  thenoe  along  the  Canal  to  the 
point  at  which  the  same  is  Joined  by  the  Pudaeoch  bum ;  thenoe  akog  the  Pudnoch  bum 
to  the  bridge  aforssaid. 

llMlAefg&n.— From  the  point  at  which  the  river  Clyde  is  joined  by  the  Polmadie  bum, 
up  the  river  Cl}ide,  to  Dalmamoek  bridge ;  thence  in  a  straight  line  through  the  point  at 
which  the  road  from  Dalmamoek  bridge  to  Muirkirk  leavee  the  road  finm  Dalmamoek 
bridge  to  Hamilton,  to  the  point  at  which  such  straight  line  reaches  the  southem  road 
fiom  Rntherglen  to  Hamilton;  thence  in  a  stndght  Une  to  a  pobit  In  the  Osstiemilk  road 
which  is  distant  seven  hundred  yards  (measured  aki^  the  Castlemilk  road)  from  the  point 
St  which  the  same  joins  the  main  street  of  Rutheiglen;  thenoe  in  a  stndght  line  to  a  point 
en  the  Newhouse  road,  which  is  distent  three  hundred  yards  (measursd  tkaag  the  New- 
hoose  road)  from  the  point  at  which  the  same  leaves  the  Hai^^faigshawi  road ;  thence  in 
astmight  Kne  to  the  bridge  over  the  Polmadie  bum  on  the  Ghsgow  road;  thence  down 
the  Fohnadie  bum  to  the  point  first  described. 

Port  Olaagaw._^Fnm  the  point  on  the  shore,  west  of  the  town,  where  Devols  bum  en- 
ten  the  Firth  of  Clyde,  up  the  said  bum  to  the  miterfidl  in  Devols  glen;  thence  in  a 
straight  line  to  a  pofait  in  the  Bftill  Dam  bum  which  is  one  thousand  yards,  measured  akmg 
the  nune,  above  the  point  where  it  enters  the  Clyde ;  thenoe  in  a  stndght  line  to  a  pofait  on 
the  boundary  between  the  parishes  of  Port  Ghsgow  and  Kifanalcolm  which  is  di^ant  eight 
hundred  yards,  measured  akmg  the  said  boundary,  from  the  point  where  It  meets  the  Clyde ; 
thenoe  down  the  said  boundary  to  ito  termination  on  the  shore ;  thence  west  akmg  the  shore 
to  the  pomt  first  deseribed. 


9.   HADDINGTON  DISTRICT. 

HvrtkBerwiek^Fmm  the  Yelkiw  Craig  in  a  straight  line  to  the  point  at  whkdi  the 
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Dunbar  rand  would  be  cut  by  a  rtnif^bt  line  to  be  dmwn  thereto  from  the  Ideof  May 
Ughthouee  through  the  Yellow  Craig;  thence  in  «  stntight  line  to  a  pohit  two  himdrdl 
yards  to  the  south  of  the  middle  of  the  Edinburgh  rood  in  the  direction  of  a  line  dmm  from 
the  westermost  point  of  Cndg  Lcith  through  the  eastormoBt  point  of  the  rock  called 
Cralg-ln^Touch  or  Powart  rock;  thence  in  a  straight  Ifoie,  in  the  dirediMi  of  the  aid 
eBStennost  point  of  the  rock  called  Craig.in-Touch  or  Ptowart  roek,  to  the  point  ttwUdi 
such  straight  Hne  cuts  the  shore  of  the  Firth  of  Forth';  thenoe  9Mmg  the  shore  of  tke  Flith 
of  Forth  to  the  YeOow  Craig. 

Dunbar^-^Fnm  the  point  on  the  southeast  of  the  town  at  which  the  eastern  boandiry 
of  the  town  kmd  meets  the  sea  coast,  along  theeastora  bouadary  of  the  townknd,  to  the 
point  at  which  the  same  meets  the  Benvick  rood ;  thence  in  a  straight  line,  In  the  dndics 
of  the  Hopetoun  monument  near  Haddington,  to  the  point  at  which  such  otndght  Bne  am 
the  nad  firom  Bowerhouse  to  Belharen ;  thence  along  the  road  fixmi  Bowerhonse  to  BcUbtos 
to  the  point  at  wliich  the  same  meets  the  Belhaven  bum ;  thenoe  down  the  Belhaven  tan 
to  the  pofait  at  which  the  aune  reaehes  the  sea ;  thenoe  along  the  sea  oooat  to  the  point  fim 
described. 

fraddtfiglon.»— From  a  point  on  tiie  Dunbar  road,  which  is  distant  two  hundred  juii, 
(measured  along  the  Dunbar  road)  to  the  east  of  the  pofait  at  which  the  Atheistanlnd  nad 
leaves  the  same,  in  a  stnUght  line  to  the  north-eastern  oomer  of  tho  burial  groand  of  & 
Bllartin'S  chapel;  thenoe  akn^  the  huie  which  leads  to  St  Martin's  cfaapsi  fiom  the  Mm- 
ham  road,  tothe  point  at  wiiich  such  lane  joins  the  Moreham  road;  thence  in  a  ttrsight  Knt 
to  a  point  on  the  6iflbrd  road,  which  is  distant  two  hundred  yards  (measnrad  ahny  the 
Giflbrd  road)  to  the  south  of  the  point  at  which  the  same  leaves  the  Moreham  road ;  thena 
in  a  strslght  line  to  the  point  at  which  the  river  Tyne  would  lie  out  by  a  straight  fine  to  be 
drawn  fhnn  the  pofait  tost  described  to  the  northern  end  of  Waterioo  bridge ;  thenoe  op  the 
river  Tyne  to  the  Buigh  milldam ;  thenoe  in  a  straight  line  to  a  point  on  the  Pencailhol 
road,  which  is  distant  fWe  hundred  ymrdB  (measured  ahmg  the  Penoaitland  road)  to  theweS 
of  the  point  at  which  the  same  leaves  the  High  street  of  Haddington ;  thenoe  in  a  Mnifht 
Une  to  the  north-westem  oomer  of  the  premises  of  Bellevne,  the  westermost  of  the  Gallov 
Green  fens;  thenoe  in  a  straight  line  to  the  point  at  which  tho  road  fkom  WUaky  nm; 
by  the  eastem  side  of  the  glebe,  is  met  by  a  creas  road  leading  thereffam  by  CSeatfiddtothe 
Athebtonford  road ;  thenoe  akng  the  said  orosi  road  to  tho  point  at  which  the  asme  join 
the  Athebtonlbrd  road ;  thenoe  in  a  straight  line  to  the  point  tint  described. 

Jedftttf^A.— From  the  flour  mill  bridge  over  the  river  Jed,  on  the  northeast  of  thetom, 
In  a  straight  line  to  the  point  at  iriiich  the  footpath  fhsm  Tirapen  Dean  Joins  the  Totdui 
Baulk  road;  thenoe  westward,  along  the  Tolehss  Baulk  nad  to  tlM  point  at  which  the  bom 
meets  the  Tudhope  Loaning ;  thenoe  In  a  straight  line  to  a  point  on  the  Hawiek  rosdi 
which  is  distant  three  hundred  yards  (measured  along  the  Hawiek  road)  to  the  loatfawiA 
of  the  north-western  angle  of  the  endosure  of  the  csstle ;  thenos  in  a  steight  line  to  th» 
Inchbonnie  or  second  bridge  over  the  river  Jed;  thenoe  in  a  straight  line  to  the  point  it 
which  the  new  road  to  Oxnam  Joins  the  old  road  to  Oznam;  thenoe  in  a  strai^t  line  to  th» 
said  flour  mill  bridge. 

£otMier.^From  a  point  on  the  Ketoo  road  which  is  distant  sfai  hundred  jnrds  (nmautA 
along  the  Kdao  road)  from  the  church  of  Lander,  in  a  straight  line  to  a  pdnt  on  tto 
Lauder  bum,  which  Is  distant  three  hundred  and  fifty  }'aids  (measured  akng  the  Lsodcr 
bum)  bekw  the  bridge  over  the  same  on  the  mad  to  Woodhead  and  Galtonade;  thenoe  up 
the  Lauder  bum  to  the  said  bridge;  thenoe  fai  a  straight  Una  to  a  pofait  on  the  Wsshiig 
bum,  which  is  distant  two  hundred  yards  (measured  along  tho  WMhing  bum)  abon  the 
bridge  over  tho  same  on  the  Edinburgh  nad ;  thence  down  the  Washfa^  bum  to  the 
pofait  at  which  tho  aune  meets  the  park  wall  of  Thiriestane  ;  thence  eastward,  sloiy  (he 
park  wali  of  Thiriestane  to  the  pdnt  at  which  the  eame  reaches  the  Kelso  rood;  thenoe 
along  the  Kelso  road  to  the  pouit  fint  described. 


OF  THE  LAW  OF  ENGLAND.  397 


10. — JLBITH  DISTRICT. 


IdUk.'^Fmai  the  point  at  wkieh  the  skon  of  the  Firth  of  Forth  would  be  cat  by  a 
itraight  line  to  be  drawn  thereto  from  the  epin  of  the  Tnm  ch«urch  in  Edinburgh  thiwigh 
Uu  pdot  at  which  the  Feeder  joins  the  wcetem  lide  of  Ledwnd  loch,  in  a  atiaight  line  to 
the  tud  pobit  at  which  the  Feeder  joins  the  western  side  of  Lochend  loch ;  thence  in  a 
ttnight  line  to  the  point  at  which  Filrig  street  joins  Leith  walk;  thence  along  Pilrig 
itreetand  the  Bonnli^i^  road  to  the  point  at  which  the  latter  joins  the  Qneenaferry  road  ; 
thenoe  wostwaid,  along  the  Qaeensferry  raad  to  a  point  which  is  distant  four  hundred  yards 
(mflssiued  aUmg  the  Queenafiurry  road)  to  the  west  of  the  point  at  which  the  same  meets 
Ue  Inverieith  road  at  the  house  cslled  Golden  Acre ;  thenoe  in  a  straight  line  to  the  point 
at  wliieh  the  Wasdie  bum  joins  the  Fifth  of  Forth ;  thenoeakog  the  shore  of  the  Firth  of 
Fortli  to  the  point  lint  dsacribed. 

l/iuiet6MfgA.— From  the  point  at  which  the  Magdalene  bum  joiw  the  Firth  of  Forth, 
■p  the  Magdalene  bum  to  a  point  which  is  disluit  fifty  yards  (measured  along  the  Mag- 
dilene  bom)  abore  Magdalene  bridge;  thenoe  in  a  straight  line,  in  the  diivetion  of  the 
ipire  of  luTerasic  church,  to  the  point  at  which  such  straight  line  cuts  the  river  Eslc;  thenoe 
in  a  «Bight  line  to  a  point  in  the  road  from  Newbigging  to  luTeresk,  which  is  distant  two 
himdied  yards  (measursd  along  such  road)  to  the  south  of  the  point  (in  the  street  of  New- 
bifguig)  at  which  the  same  leftves  the  road  tnm  Newbigging  to  Haddington  and  Preston- 
Yua;  thence  in  a  straight  line  through  the  seventh  mile  stone  on  the  road  fhun  Edinburgh 
to  Haiklington,  to  the  Bavensha^gh  bum;  thmce  down  the  Raveuhangh  bum  to  tha 
pant  at  which  the  same  joins  the  Firth  of  Forth ;  thence  along  the  shore  of  the  Firth  of 
Fmh  to  the  point  first  described. 

Pffrtabeilo^^Fntn  the  fountain  of  Saltpans  en  the  MuSMlbuigh  road,  southward,  in  a 
taight  Ihie  (in  the  direction  of  a  stssight  line  drawn  fhim  the  east  end  of  Inehkeith)  to  a 
{■int  ODB  hundred  and  fifty  yards  distant ;  thence  in  a  straight  line,  in  the  direction  ef 
Nebon's  monument  on  the  Gallon  hill,  to  the  point  at  which  such  straight  line  cuts  the 
Ottddingsbon  road;  thenoe  northward,  along  the  Doddingrton  road,  to  the  point  at  which 
titt  nme  meets  the  Edinburgh  road ;  thence  in  a  straight  line  to  the  point  at  whkh  the 
ifaoRof  the  Firth  of  Forth  would  be  out  by  a  straight  line  to  be  drawn  thereto  from  the 
namit  of  Arthur's  Seat  through  tlie  point  hist  described,  thenoe  along  the  shore  of  the 
Finii  of  Forth  to  the  point  first  descsribed. 


11. — ^FALKIRK  DBT&ICT. 

Urdrie.'-Fnua  the  bridge  over  the  South  Bum  on  the  Glasgow  road,  aloi^  the  South 
Bum,  to  a  pomt  which  is  distant  five  hundred  yards  (measured  along  the  South  Bum)  to 
^  cast  of  the  said  bridge  ;  thenoe  in  a  straight  line  to  a  point  on  the  Gartlee  road,  which 
BdstBDt  five  hundred  yards  (measured  along  the  Gartlee  road)  to  the  south  of  the  point 
at  which  the  same  meets  Graham  street;  thenoe  in  a  straight  line  to  a  point  on  the  high 
mi  from  Carlisle  to  Stirling,  which  is  distant  one  hundred  yards  (measured  along  such 
ned)  to  the  south  of  the  point  at  which  the  same  meets  the  Edinbuiigh  road  ;  thenoe  along 
^  aid  road  to  Stirling,  to  the  bridge  on  the  same  over  the  north  bum ;  thenoe  in  a 
<tnigbt  line  to  a  point  on  the.  road  from  North  Bridge  street  to  New  Monkland  church, 
«iuch  is  distant  five  hundred  }'ards  (measured  along  such  road)  to  the  north  of  the  bridge 
« ihe  aune  over  the  North  Bum ;  thence  in  a  straight  line  to  the  bridge  over  the  railway 
« the  KirktntiUoch  road  near  VTindliall;  thence  In  a  straight  line  to  the  bridge  first 
deambed. 

Fatiark^^Fnm  a  point  on  the  Edinburgh  road  which  is  distant  four  hundred  yards 
(nuasored  along  the  Edinburgh  road)  to  the  east  of  the  bridge  on  the  same  over  the  East 
«  Meidow  or  Lady's  Mill  bum,  in  a  straight  line  to  the  bridge  on  the  Grangemouth  road 
ever  the  uune  bum ;  thenoe  along  the  said  burn,  to  the  point  at  which  the  Ciame  passes  un- 
der the  Forth  and  Qyde  canal ;  thenoe,  eastward,  along  the  Forth  and  Clyde  canal  to  the 

P<int  at  which  the  same  meets  the  road  to  Dalderae  Ucuae;  thence,  northward,  along  the 


908  RISE,  PROGRESS,  AND  IMPROVEMENT 

road  to  DaMerM  House  toa  pdnt  which  is  distant  three  hiindred  yards  (messiiral  along  tbe 
road  to  DalderM  House)  from  the  point  hut  described ;  thenoe  in  a  straight  line  to  a  point 
on  the  Ailoa  and  Carrm  road,  wliidi  is  distant  two  hundred  yards  (measured  along  \ka 
Ailoa  and  Camm  road^  from  the  point  at  which  the  same  meets  St  David's  hms;  thenoe 
along  the  Alloa  and  Garron  road  to  the  point  at  wlkich  the  same  meets  St  David's  lane; 
thenoe  along  the  road  to  Bumhouse  to  the  point  at  which  the  same  meets  the  West  bam',  ^ 
thenoe  in  a  straight  line  to  the  twenty-fourth  mile  stone  on  the  Stirling  road ;  thenoe  in  a 
straight  line  to  a  point  on  the  road  by  Bumhead  and  Gartoows  to  South  Bantaikine,  viikk 
is  distant  one  hundred  }<&rds  (measured  along  such  raad)  to  the  southwest  of  the  point  at 
which  the  same  is  met  by  the  West  bum;  thenoe  in  a  straight  line  to  the  soatk-eutem 
comer  of  the  Parkfoot  washing  green ;  thenoe  in  a  straight  line  to  the  point  first  deacribed. 

Hamilton.^~Fn}m  Covan  bum  bridge,  on  the  road  to  Lanark,  in  a  straight  line  to  the 
point  in  the  lower  park  wail  of  Hamilton  pahuse^  where  it  meets  the  great  aouth  aTenueof 
the  said  pahoe ;  thenoe,  westward,  along  the  said  wall  to  a  point  in  the  same  six  Imndred 
3'ards  beyond  the  intersection  of  the  Cambuslang  and  Glasgow  road  within  the  said  mil; 
thenoe  in  a  straight  line  to  the  bridge  on  the  aaid  road  over  Wellhall  bum;  thenoe  up  the 
aaid  bum  to  the  point  where  it  is  met  by  the  march  fence  between  the  burgh  and  tlw  hnds 
of  Over  Auchingmymont ;  thence  southward  along  the  mid  fence  to  the  point  where  ii  ; 
meets  the  road  to  Eamock;  thenoe  in  a  straight  line,  through  a  point  on  the  road  to  Stnth- 
aven,  which  is  five  hundred  and  twenty  yards  (measured  along  the  said  road)  south  of  ihe  , 
Buttorbum  bridge,  continued  until  it  meets  the  upper  park  wall  of  HamiltOQ  palace  ^ 
thence,  eastward,  along  the  said  park  wall  to  the  point  where  it  meets  the  Covan  bom; 
thence  down  the  mme  to  the  point  fint  described. 

Laiiarit.~From  a  point  on  the  river  Clyde  whkh  is  distant  one  hundred  and  fiily  }iinli 
(measured  along  the  river  Qyde)  below  the  bridge  over  the  same  on  the  aoutfaera  bFBocii 
of  the  Glasgow  road,  in  a  straight  line  to  a  point  on  the  old  road  to  Carluke,  which  is  distant 
one  hundred  and  fifty  }-ards  (measured  along  such  okl  road)  from  the  pdnt  at  whirii  the 
same  leaves  the  Gla^ow  road;  thenoe  in  a  straight  line  to  the  point,  near  Mansfi£id,at 
which  the  Jerviswood  road  leaves  tbe  northern  Edinbui^h  road ;  thenoe  in  a  stnightline 
to  a  point  on  the  southern  Edinbui^gh  road  which  is  distant  one  hundred  yards  (measored 
along  such  road)  to  the  east  of  the  eastern  comer  of  Brown's  square;  thenoe  in  a  straight 
line  to  the  centre  of  the  ruins  of  the  parish  church ;  thenoe  in  a  straight  Ime  to  a  point  on 
the  river  Clyde  which  is  distant  seven  hundred  and  fifty  yards  (measured  along  the  river 
Clyde)  above  the  bridge  over  the  same  on  the  southern  branch  of  the  Glasgow  road  *,  thenOB 
down  the  river  Clyde  to  the  point  first  described. 

LmlUhgow, — From  a  point  on  the  Union  canal  whfeh  is  distant  one  hundred  and  fifty 
yards  (measured  along  the  Uiiion  canal)  to  the  northeast  of  the  Aqueduct  over  the  Edin- 
bui|^h  road,  in  a  straight  line  to  the  point  at  which  the  bum  joins  the  eastern  end  of  Lin- 
lithgow loch ;  thence  along  the  southem  shore  of  Linlithgow  loch  to  the  point  at  which  the 
same  is  joined  by  the  bum  which  runs  therefrom  across  the  Borrowstownness  road ;  thence 
along  the  hist  mentioned  burn  to  the  bridge  over  the  same  on  the  Borrowstownness  nod: 
thence  in  a  straight  line  to  a  point  on  the  Falkirk  road  which  is  distant  one  hundred  and 
fifty  yards  (measured  along  the  Falkirk  road)  from  the  pdnt  at  which  the  Torphichen  nsd 
leaves  the  same ;  thence  in  a  straight  line  to  the  bridge  marked  No.  45,  over  the  Unibn 
canal  on  the  Bathgato  road  ;  thence  in  a  straight  line  to  the  Aqueduct  over  the  Edinburgh 
road ;  thence  along  the  Union  canal  to  the  point  first  described. 


18.— ATa  DisraiCT. 

Ayr^^From  the  end  of  the  mill-dam  dyke  on  the  right  bank  of  the  river  A}T,  and  on 
the  east  of  the  town,  in  a  straight  line  to  the  Hawkhill  bridge ;  thenoe  along  the  rood  which 
passes  the  south-eastern  side  of  the  Newton  muir,  and  in  a  line  in  continuation  of  the  di- 
rection of  such  road,  to  the  Half-mile  bum ;  thenoe  down  the  Half-mile  bum  to  the  point  at 
which  the  same  jdns  the  Firth  of  Clyde ;  thenoe  along  the  shore  of  the  Firth  of  Qyde  to  tbe 
pdnt  at  which  the  same  is  met  by  the  road  which  runs  thereto  from  the  Holmstone  toil 
bar,  past  the  race  couree,  and  between  the  buids  of  Bhickbum  and  Seafidd ;  thence  aiov 
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the  raad  iHt  described  to  a  point  which  is  distant  two  hundred  and  sixty  yards  (measured 
tkng  the  same)  to  the  east  of  the  point  at  which  the  flame  crosus  the  old  Maybole  road ; 
tlwiioB  in  a  sfemight  line  to  the  point  first  described. 

Campbelitavtu — From  the  point,  on  tlio  southeast  of  the  town,  at  which  the  Killcenan 
bam  joins  the  sea,  up  tlie  KiUiemn  bum  to  the  point  at  which  the  same  coming  down 
£pDin  BengoiUan  nearly  fonns  a  right  angle  in  turning  towards  the  sea ;  tlience  in  a  straight 
line  to  the  summit  of  the  hill  oslled  Barley  Bannocks ;  thence  in  a  right  line  to  the  bridge 
over  the  Witch  bum  on  the  Southend  road  ;  thence  in  a  straight  line  to  the  point  at  which 
iheroad  to  Knockacalbert  leaves  the  Invenry  west  road;  thence  in  a  Htndght  line  to  the 
fint  point  of  the  rock  on  Balligieggan  hill;  thence  in  a  straight  line  in  the  direction  of  the 
nmmit  of  the  island  of  Avarr,  to  the  point  at  which  such  straight  line  cuts  the  Baraskomil 
bum;  thence  down  the  Baiaskomil  bum  to  the  point  at  which  the  same  joins  the  sea;  thence 
ikng  the  sea  shore  to  the  point  first  deecribed. 

Jmxrary, — From  the  western  angle  of  Point  House,  on  the  west  of  the  town,  in  a  straight 
iioetoapoint  which  is  distant  three  hundred  yards  due  north  of  the  same;  thence  in  a 
snifht  line  to  the  point  at  which  the  Dalmally  road  meets  the  upper  or  great  avenue  to 
Imrenry  castle;  thence  in  a  straight  line  to  a  point  on  the  shore  of  Loch  Fine,  which  is  dis- 
ttBt  one  hundred  and  fifty  jaids  (messured  akaig  the  shore)  to  the  esst  of  the  north  end  of 
the  Pier ;  thence  along  the  shore  of  Loch  Fine  to  that  point  thereof  which  is  neareet  to  the 
point  firit  described ;  thence  in  a  straight  line  to  the  point  first  described. 

/mne.— From  the  flagslafi'  near  the  junction  of  the  river  Irvine  with  the  sea  (about  one 
haadred  yards  south  of  the  point  where  the  Pier  Head  leaves  the  shore)  in  a  straight  line, 
tkraigh  the  stone  at  the  western  comer  of  the  march  fence  of  the  minister's  glebe,  to  the 
rim  Anwick :  thence  up  the  river  Anwick  to  a  point  which  is  distant  two  hundred 
and  ninety.five  yards  (measured  along  the  river  Anwick)  above  the  bridge  over  the  same 
«the  Kilmarnock  road;  thence  in  a  straight  line,  in  the  north-westerly  direction,  to  the 
poiiitatwhkdi  the  bum  called  **  The  Minister's  Cast"  makes  an  angle  in  taming  to  the 
ixnt ;  thence  down  The  Minister's  Cast  to  the  point  at  which  the  same  joins  the  river  Ir- 
vine; thence  down  the  river  Irvine  to  that  point  thereof  which  is  nearest  to  the  flagstaff 
afiraaid ;  thence  in  a  straight  line  to  the  flagstaffaforesaid. 

06011.— The  space  on  the  main-hmd  included  within  a  circle  described  with  a  radius  of 
me  balf  mile  from,  the  point  as  a  centre  where  the  street  leading  to  the  old  Inverary  road 
meets  the  street  along  the  share. 


IS.— DUKraus  nisraicr. 

iji}iaM.^From  the  point,  on  the  north  of  the  town,  at  which  the  Galla  Bank  bum  joins 
tiie  ri?er  Annan,  in  a  straight  line  to  a  point  on  the  Prestonfiekl  road  which  is  distant  one 
lumdred  yards  (measured  along  the  Prestonfield  road)  from  the  point  at  which  the  same 
kares  the  Frestonhall  road ;  thence  in  a  straight  line  to  the  point  near  New  Dyke  at  which 
tbe  LsngliQlm  road  leaves  the  Carlisle  road ;  thence  in  a  straight  line  through  the  Blhidpeat 
vdl  to  the  river  Annan ;  thence  up  the  river  Annan  to  the  point  first  described. 

Dwnfria, — From  the  point,  on  the  north  of  the  town,  at  which  the  townhead  branch  of 
tke  Edinburgh  road  joins  the  English  street  branch  of  the  same  road,  in  a  straight  line  to 
the  bridge  over  the  Maryholm  bum  on  the  Lincluden  road ;  thence  in  a  straight  line  to  a 
point  on  tbe  Terre|^les  road,  which  is  distant  five  hundred  yards  (measured  along  Torre- 
^  ttreet  and  the  Terregles  road)  finom  the  point  at  whkh  Terregles  street  meets  GaUoway 
itieet;  thence  in  a  straight  line  to  the  point  at  which  the  Castle  Doiighu  road  leaves  the 
I)>Ibeaty  road;  thence  in  a  straight  line  to  the  point  at  which  the  left  bank  of  the  river 
Kith  is  cot  by  a  straight  line  drawn  thereto  due  west  from  the  Maiden's  Bower  Craig ; 
ihenoe  along  the  bst  mentioned  straight  line  to  the  point  at  which  the  same  cuts  the  Caer. 
kveradcraad ;  thence  In  a  straight  line  to  the  point  at  which  the  road  to  Gill  brae  leaves 
the  nad  to  GalUde ;  thence  in  a  straight  line  to  a  point  which  is  distant  one  hundred  yards 

doe  entftom  the  point  fint  described;  thence  In  a  straight  line  to  the  point  first  described. 
KirJbciidbr^f .— From  the  point,  on  the  west  of  the  town,  at  which  the  river  Dee  wouM 

^otbjalhieiobedrawn  thersto  parallel  to  the  High  Street  leading  fh>m  the  Market 
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cross  to  Bar  Htll,  from  the  pofnt  at  which  the  new  road  to  St  Mary's  Ida  leufwtlisnri 
to  Dundrennan ;  thence  in  a  straight  Hne  to  a  point  which  is  four  hundred  yanli  bejfoid  the 
same;  thence  in  a  straight  line  to  a  point  which  is  seven  hundred  }iirds  doe  cart  of  tke 
northern  extremity  of  the  Stirling  Acres  Bmbanicment;  thence  in  a  straight  lioetoUie 
northern  extremity  of  the  Stirling  Acres  Embankment ;  thence  down  the  rirer  Dee  to  the 
point  first  described. 

Lochfnaben. — From  the  point,  on  the  northeast  of  the  town,  near  Bagle-hole,  at  idnd>a 
bum  crasBes  the  road  to  the  bridge  on  Kennal  water,  In  a  straight  Hne  to  a  pobl  m  tKe 
banlc  of  the  Gsstle  loch  which  is  distant  five  hundred  yards  in  a  straight  line  to  theacntb- 
east  of  the  summit  of  the  knoll  of  the  old  castle ;  thence  in  a  stiaight  line  to  the  summit  of  the 
knoll  of  the  old  csstle;  thence  In  a  straight  line  to  a  point  on  the  DumfHes  road  vliieh  a 
distant  five  hundred  yards  (measured  ahmg  the  Dumfries  road)  to  the  west  of  the  Tom 
house ;  thence  in  a  straight  line  to  a  point  which  is  four  hundred  yards  due  west  of  the  past 
fint  described  ;  thence  in  a  straight  Hne  to  the  point  first  described. 

Sanqtihar.^'From  the  point,  on  the  south  of  the  town,  at  which  the  Town-fit  bora  ym 
the  river  Nith,  up  the  Town -fit  bum  to  a  point  which  Is  distant  two  hundred  and  fifty  yu^ 
(measured  along  such  bum)  to  the  north  of  the  point  at  which  the  same  crofaes  the  Dim- 
Aies  road ;  thence  in  a  stnu'^t  line  to  the  bridge  over  the  Crawick  bam  on  the  Whltchill 
road  ;  thence  down  the  Crawick  bum  to  the  point  at  which  the  same  joms  the  liver  Mitli; 
thence  along  the  river  Nith  to  the  point  firet  described. 


14.— wioTOK  nisraicT. 

New  Galloway, — From  a  point  on  the  road  to  Kells  diurch,  which  is  distant  five  hmidnd 
yards  (measured  along  such  road)  to  the  north  of  the  north-western  comer  of  the  Town  house, 
in  a  straight  line  drawn  due  east  to  a  point  three  hundred  yards  distant;  thence  in  a  itnigfat 
line  to  a  point  which  is  distant  three  hundred  yards  due  west  from  a  point  on  the  Kiritcad- 
bright  rood,  which  is  distant  four  hundred  }'ards  (measured  along  the  Kirkcndbri|[kt  nod) 
to  the  south  of  the  Town  house ;  thence  in  a  straight  line,  through  the  said  pohitonthe 
Kirkcudbright  road,  to  a  point  which  Is  distant  three  hundred  yards  dae  west  therefinmi ; 
thence  in  a  straight  line  to  a  point  which  is  distant  three  hundred  3rards  due  wsttfnnn 
tlie  point  first  described ;  thence  in  a  straight  line  to  the  point  first  described. 

5/ranra^.-— From  that  point  on  the  shore  of  Loch  R}-an  which  Is  doe  northeast  of  the 
point  at  which  the  two  roads  fVom  Stranraer  to  Leswalt  meet,  In  a  straight  line,  through  the 
point  at  which  such  two  roads  meet,  to  a  point  seven  hundred  }-ards  be}ond  the  same ;  thenoB 
in  a  straight  line  to  the  point  at  which  the  road  fh>m  the  church  to  Portpatrick  meets  the 
road  fh)m  the  meeting-house  to  Portpatrick ;  thenoe  in  a  straight  line  to  a  point  on  the  Dhjd- 
IHes  road  which  Is  distant  seven  hundred  yards  (measured  along  the  Dumfries  road)  frm 
the  point  at  which  the  same  Is  met  by  the  road  from  the  meeting-house  to  Portpatrick ; 
thence  in  a  straight  line,  drawn  due  northeast,  to  the  shore  of  Loch  Rj-an  ;  thenoe  along 
the  shore  of  Loch  Ryan  to  the  point  first  described. 

YF^Aom.— From  a  point  on  the  PortwiUiam  road,  which  is  distant  two  hundred  jards  ^ 
(measured  akmg  the  PortwiUiam  iroad)  to  the  west  of  the  point  at  which  the  same  leaves 
the  WIgton  road,  In  a  straight  line  to  a  point  on  the  Glaaserton  road,  which  is  distant  fin 
hundred  yards  (measured  along  the  Glaaserton  road)  from  the  point  at  which  the  Iiie  of 
Whithorn  road  leaves  the  same ;  thence  in  a  straight  line  to  a  point  on  the  Isle  of  Whit- 
horn road,  which  is  distant  five  hundred  }-ards  (measured  aloi^  the  isle  of  Whithorn  road) 
fh>m  the  point  at  which  the  same  leaves  the  Glasserton  road ;  thenoe  in  a  straighi  line  lo  a 
point  on  the  road  or  street  called  the  Raw,  leading  in  a  southeasterly  direction  from  the 
Town  House,  five  hundred  yards  distant  therefirom  ( measured  along  the  said  road) ;  thence 
in  a  straight  line  to  a  point  on  the  Gariiesfcon  road,  which  Is  distant  two  hundred  yards 
(measured  atong  the  Garlleston  road)  from  the  point  at  whkh  the  same  leaves  the  Wigton 
road ;  thenoe  in  a  straight  line  to  the  point  fint  desortbed. 

ir^ton.>^From  a  point  on  the  sea  shore,  on  the  northeast  of  the  town,  which  is  distant 
four  hundred  yards  (measured  akmg  the  shore)  to  the  north  of  the  point  at  which  the  Crott- 
en-Reich  bum  joins  the  aea,  in  a  straight  line  to  the  point  at  Trammond  fold,  at  which 
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the  Gieohiee  roMl  meets  a  road  to  Bledenoch;  thence  In  a  stniighk  Une  to  a  point  on  the 
Bbdenoch  mter,  which  is  distant  one  hundred  yards  (measured  along  the  Bladenoch 
mter)  abore  Bladenoch  bridge;  thence  down  the  Bladenoch  water  to  the  point  at  which 
the  same  joiM  the  sea ;  thenoe  along  the  sea  shore  to  the  point  ftrat  descrit>ed. 


We  now  proceed  to  lay  before  the  reader  a  copy  of  the  Irish  Reform 
Bill,  which  receiTcd  the  royal  assent  on  tlie  7lh  August,  1833. 

AN  ACT  TO  AMEND  THE  REPUESEKTATION  Of  THE  PEOPLE  OF  IRELAND. 

Whibeas  it  is  expedient  to  extend  the  electiTe  fianchise  to  many  of  his  majesty's  subjects 
in  Ireland  who  have  not  heretofore  eijoyed  the  same,  and  to  increase  the  number  of  re- 
^ntatives  for  certain  cities  and  boroughs  in  tlmt  part  of  the  united  kingdom,  and  to 
(Smmish  the  expenses  of  elections  therein ;  be  it  therefore  enacted  by  the  king's  most  ex- 
ttOeot  majesty,  by  and  with  the  adTice  and  consent  of  the  lords  spiritual  and  temporal,  and 
anunas,  in  this  present  parliament  assembled,  and  by  the  authority  of  the  same,  tliat,  in 
idditian  to  the  penons  now  by  law  qualified  to  vote  at  the  election  of  knights  of  the  shire 
lir  the  Bereral  counties  in  Ireland,  trery  male  person  of  full  age,  and  not  subject  to  any 
Iqal  ijicapadty,  who  shall  be  entitled,  either  as  lessee  or  assignee,  to  any  lands  or  tene- 
aati,  whether  of  freehold  or  of  any  other  tenure  whatever,  for  the  unexpired  residue, 
viiEiteTer  it  may  be,  of  any  term  originally  created  for  a  period  of  not  less  than  sixty  years, 
vbetkr  determinable  on  a  life  or  lives  or  not,  and  having  a  beneficial  interest  therein  of 
ikdear  yaariy  value  of  not  less  than  ten  pounds  over  and  above  all  rent  and  charges,  or 
fer  the  unexpired  residue,  whatever  it  may  be,  of  any  term  originally  created  for  a  period 
of  not  leas  than  fiourteen  yean,  whether  determinable  on  a  life  or  lives  or  not,  and  having  a 
heaefidal  interest  therein  of  the  clear  yeariy  value  of  not  leas  than  twenty  pounds  over  and 
iboTe  all  rent  and  chai^es^  or  for  the  unexpired  residue,  whatever  it  may  be,  of  any  term 
originaUy  created  for  a  period  of  not  less  than  twenty  years,  and  having  a  beneficial  interest 
thtfem  of  the  dear  yeariy  value  of  not  less  than  ten  pounds  over  and  above  all  rent  and 
cbarges,  shall  be  entiUed  to  vote  in  thd  election  of  a  knight  or  knights  of  the  shire  for  the 
ennty  in  which  such  lands  or  tenements  shall  respectively  be  situate :  provided  always,  that 
» person,  being  such  lessee  or  assignee  of  such  term  of  twenty  years,  and  no  person,  being 
nly  s  Ril>'l«BBee^  or  the  assignee  of  any  underlease,  shall  have  a  right  to  vote  in  respect  of 
ai)  such  term  of  sixty  years,  or  fourteen  or  twenty  years,  as  aforesaid,  unless  he  shall  be  in 
tk- actual  occupation  of  the  premises;  and  provided  also,  that  any  renewal  or  new  lease  of 
(be  une  premises,  tog  the  same  rent  and  for  a  term  not  less  than  such  original  term,  shall  for 
the  purposes  of  this  act  be  deemed  to  be  a  continuance  of  the  same  quali  fication  as  aforesaid. 

1  i.  And  be  it  enacted,  that  every  male  person  of  full  age,  and  not  subject  to  any  l^al  in- 
ttpBdty,  trho  shall  be  seised  at  law  or  in  equity  of  any  lands  or  tenements  of  copyhold  tenure, 
&r  his  life,  or  for  the  life  of  another,  or  for  any  lives  whatsoever,  or  for  any  laqj^er  estete,  of 
tbe  dear  yearly  value  of  not  less  than  ten  pounds  over  and  above  all  rents  and  cbaiges  pay- 
*1^  out  of  or  m  respect  of  the  same,  shall  be  entitied  to  vote  in  the  election  of  a  knight  or 
^S^tsof  the  shire  to  serve  in  any  future  pariiament  for  the  county  in  which  such  hmds  or 
tenements  shall  be  respectively  situate. 

ill.  Nothing  in  this  act  contained  shall  take  away  or  m  any  manner  afiect  the  rights  of 
^ngfiyr  knights  of  the  sliire  at  present  enjoyed  by  or  which  may  hereafter  accrue  to  any 
person  by  rirtue  of  any  hiw  now  in  force,  except  so  fhr  as  herein  specially  provided. 

IV.  Notwithstanding  any  thing  herein  contained,  no  person  shall  be  entitled  to  vote  in 
^  election  of  a  knight  or  laiights  of  the  shire  to  serve  in  any  future  parliament  in  respect 
of  hiiesute  or  interest  in  any  house,  warehouse,  counting-house,  or  shop  occupied  by  him- 
^K  or  in  any  land  occupied  by  himself  together  with  any  house,  warehouse,  counting-house, 
or  shop,  sach  house,  warehouse,  counting- house,  or  shop  being,  either  separately,  or  jointly 
«iiii  the  land  so  occupied  therewith,  of  such  value  as  would,  according  to  the  provisions 
l«r«anafter  contained,  confer  on  him  the  right  of  voting  for  any  city,  town,  or  borough, 

3  E 
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whether  he  shall  or  shall  not  hare  actually  acquired  the  right  to  Yote  for  such  city,  town,  i 
borough  in  respect  thereof. 

y .  In  every  dty  or  town,  being  a  county  of  a  dty  or  county  of  a  town  by  itsdf,  and  wbij 
shall  return  a  member  or  members  to  serve  in  any  future  parliament,  in  addition  to  t| 
persons  now  by  law  qualified  to  vote  at  the  election  of  such  member  or  members,  era 
male  person  of  full  age,  and  not  subject  to  any  legal  incapacity,  who  shall  be  seised  at  h 
or  in  equity  of  any  freehold  estate  in  any  lands  or  tenements  within  such  dty  or  toini,a] 
shall  be  in  the  actual  occupation  thereof,  and  who  shall  have  a  benefidal  interest  therein 
the  dear  yearly  value  of  ten  pounds  at  the  least  above  all  rent  and  charges  pa}-able  out  of 
same,  or  who  shall  hold  as  lessee  or  assignee  any  lands  or  tenements  within  such  dty  or 
for  such  term,  of  such  value,  and  subject  to  such  provisions  as  would  under  this  act,  if 
lands  or  tenements  were  situate  in  a  county  at  lai^e  without  the  limits  of  such  dty  or 
entitle  such  person  to  register  his  vote  for  such  county,  or  who  shall  hold  and  occupy  wil 
such  dty  or  town,  as  tenant  or  owner,  any  house,  warehouse,  counting-house,  or  shop, 
either  separately,  or  jointly  with  any  land  within  such  dty  or  town  occupied  thereviih 
him  as  tenant  under  the  same  landlord,  or  occupied  therewith  by  him  as  owner,  shall 
bona  fide  of  the  clear  yearly  value  of  not  less  than  ten  pounds,  shall,  if  duly  r^stered  a| 
cording  to  the  provisions  of  this  act,  be  entitled  to  vote  in  the  election  of  a  member  or  meij 
bers  to  serve  in  any  future  parliament  for  such  dty  or  town :  provided  alwa}^  that  no  sd 
occupier  as  last  above  mentioned  shall  be  admitted  to  be  registered  under  this  act,  unlesi 
shall  have  occupied  such  premises  as  aforesaid  for  six  calendar  months  next  prerioiis  to  4 
time  of  his  registry,  nor  unless  such  occupier  shall  have  paid  or  dischaiiged  all  sarh  giaj 
jury  and  munidpal  cesses,  rates,  and  taxes,  if  any,  as  shall  have  become  legally  due  and 
able  by  him  in  respect  of  such  premises,  over  and  above  and  except  one  half  year's 
of  such  cesses,  rates,  and  taxes  aforesaid. 

y  I.  From  and  after  the  commencement  of  this  act  no  person,  save  as  herdn  is  prorMi 
shall  be  registered  or  admitted  to  vote  as  a  freeholder  at  any  election  of  any  member  or  mi 
bers  to  serve  in  any  future  parliament  for  any  county  of  a  dty  or  county  of  a  town  in  Ii 
unless  such  person  shall  have  an  estate  of  freehold  in  lands,  tenements,  or  hereditaments,  i 
such  county  of  a  dty  or  county  of  a  town,  of  the  dear  yearly  value  of  ten  pounds  at  the  m 
above  all  charges,  any  law  or  statute  to  the  contrary  notwithstanding :  provided  alwajT,  thi 
nothing  in  this  act  contained  shall  prevent  any  person  now  being  a  forty-shilling  freehold^ 
entitled  to  register  as  such  from  retaining  (so  long  as  he  shall  continue  to  be  seised  of  tli 
same  lands  or  tenements)  the  right  of  voting  in  such  election  in  respect  thereof,  if  duly  d 
gistered  according  to  the  provisions  of  this  act. 

y  1 1.  At  all  elections  of  a  member  or  members  to  serve  in  any  future  pariiament  foru^ 
dty,  town,  or  borough  in  Ireland,  not  being  a  county  in  itself,  erery  male  person  of  fill 
Age,  and  not  subject  to  any  legal  incapadty,  and  duly  registered  according  to  the  prorisiai 
of  this  act,  who  shall  hold  and  occupy  within  such  dty,  town,  or  borough,  as  tenant  or  ovM 
any  house,  warehouse,  counting-house,  or  shop,  which,  either  separately,  or  jointly  withanj 
Uind  within  such  dty,  town,  or  borough  occupied  therewith  by  him  as  tenant  under  ih 
same  landlord,  or  occupied  therewith  by  him  as  owner,  shall  be  bonajide  of  the  dear  ye&rl| 
value  of  not  leas  than  ten  pounds,  shall  be  entitled  to  vote  in  the  choice  of  a  member  or  mm 
bers  to  serve  in  any  future  pariiament  for  such  dty,  &c. :  provided  always,  that  no  stiel 
occupier  as  Inst  aforesaid  shall  be  admitted  to  be  registered  under  this  act,  unless  he  sbal 
have  occupied  such  premises  as  aforesaid  for  six  calendar  months  next  previous  to  the  timi 
of  registry,  nor  unless  such  occupier  shall  have  paid  or  discharged  all  such  grand  jur)  vi 
municipal  cesses,  rates,  and  taxes,  if  any,  as  shall  have  become  legally  due  and  p8}sble  bj 
him  in  respect  of  such  premises,  over  and  above  and  except  one  half  year*s  amount  of  nd 
cesses,  rates,  and  taxes  aforesaid. 

y  III.  Provided  nevertheless,  that  notwithstanding  any  thing  hereinbefore  eontained,  im 
person  shall  be  entitled  to  vote  in  the  election  of  a  member  or  members  to  serre  in  anv 
futuro  parliament,  for  any  dty  or  town,  or  county  of  a  city  or  town,  in  respect  of  any  estate 
or  interest  in  any  freehold  under  the  yearly  value  of  ten  pounds,  which  shall  have  been  ac- 
quired by  such  person  since  the  firet  day  of  March,  1831,  unless  the  same  shall  hare  oone 
to  or  been  acquired  by  such  person  since  that  day,  and  previoudy  to  the  passing  of  this  ad, 
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h  decent,  snooosion,  maniage,  marriage  settlement,  devise,  or  promotioii  to  any  benefice 
jB  a  church,  or  hj  promoticn  to  any  office. 

IX.  ProTided  alifa}^,  that  all  freemen,  freeholders,  and  pemns  who  by  reason  of  any 
•rporaie  or  other  right  are  now  by  law  entitled  to  TOte  at  the  dectian  of  a  member  or  mem- 
krs  U)  serve  in  parliament  for  any  dty,  town,  or  borough,  and  all  persons  who,  by  reason 
tf  birth,  marriage,  or  service,  or  of  any  statute  now  in  force,  shall  be  at  ^y  time  hereafter 
aiinitted  to  their  ftieedom  in  any  dty,  town,  or  borough  sending  a  member  or  members  to 
fullament,  shaU,  after  such  registmtion  as  is  directed  by  this  act,  but  so  long  only  as  they 
liaU  reside  within  the  said  dty,  town,  or  boiough,  or  within  seven  statute  miles  of  the  usual 
pa  of  election  therein,  have  and  enjoy  such  right  of  voting  as  fully  and  in  liice  manner  as 
if  this  act  had  not  been  passed :  provided  further,  that  no  persons  who  since  the  thirtieth 
^y  of  March  in  the  year  1831,  have  been  or  hereafter  shall  be  admitted  as  honorary  Aree- 
nen  shall  be  entitled,  by  virtue  of  such  admission,  to  vote  or  register  as  Areemen  under  this 
kl 

X.  No  public  or  pariiamentary  tax,  county,  church,  or  parish  cess  or  rate,  or  any  cess  or 
uk  apon  any  townland,  or  division  of  any  parish,  banmy,  or  half  barony,  shall  be  deemed 
lehaii^e  pa}able  out  of  any  estate  or  tenement  within  the  meaning  of  this  act. 

XI.  The  dty  of  Limerick,  the  dty  of  Waterford,  the  twrough  of  Belfast,  the  county  of 
Ike  town  of  Galway,  and  the  univereity  of  Dublin,  shall  each  respectively  return  one  mem- 
\u  to  serve  in  each  future  parliament,  in  addition  to  the  member  which  each  of  the  said 
|ln»  is  now  by  law  entitled  to  return. 

XII.  Each  of  the  dties,  towns,  and  boroughs  returning  a  member  or  members  to  serve 
a  parliament,  shaU,  for  the  purposes  of  this  act,  indude  the  place  or  places  respectively 
vhich  shell  be  comprehended  within  the  boundaries  of  each  of  the  said  dties,  towns,  and 
hm^hs  respectively,  as  such  boundaries  shall  be  settled  by  an  act  to  be  passed  for  that 
pirpflBe  m  this  present  parliament,  which  act,  when  passed,  shall  be  deemed  and  taken  to 
be  part  of  this  act  as  fully  and  effectually  as  if  the  same  were  incorporated  herewith:  pro- 
tided  alwB}-8,  that  until  the  passing  of  said  last  mentioned  act  all  such  dties,  towns,  and 
bmoghs  shall,  for  the  purposes  of  this  act,  be  deemed  and  taken  to  be  comprehended 
vtbin  the  same  limits  axid  boundaries  as  before  the  passing  of  this  act 

XUL  No  person  shall  be  admitted  to  vote  at  any  election  of  a  member  or  members  to 
KTe  in  any  future  parliament  for  any  county,  city,  town,  or  borough  in  Irehmd,  the 
nreisty  of  Dublin  excepted,  unless  such  person  shall  have  been  qualified  as  aforesaid,  and 
^v  registered  under  this  act  \  and  no  person  shall  be  so  registered  in  respect  of  any  lands, 
tBDCfflcnti,  or  hereditaments,  unless  he  shall  have  been  in  the  actual  possession  thereof,  or 
iBRotiptof  the  rents,  issues,  or  profits  thereof,  for  his  own  use,  as  the  case  may  require,  for 
n  aiendar  mcnths  next  previous  to  his  registry  under  this  act :  provided  always,  that  when 
n7  hndi,  tenements^  or  hereditaments^  which  would  otherwise  entitle  the  owner,  holder,  or 
pwaor  thereof  to  vote  in  any  such  election,  shall  come  to  any  person,  at  any  time  within 
Q  moothinext  before  such  registry,  by  descent,  succession,  marriage  settlement,  devise,  or 
pUHDotioo  to  any  l>enefioe  or  office,  such  person  shall  be  entitled,  in  respect  thereof,  to  be 
i%>tt«red  as  a  voter  at  the  registry  for  such  county,  dty,  town,  and  borough  respectively 
i^  next  to  be  had  by  virtue  of  this  act 

^V.  And  further,  after  the  commencement  of  this  act  a  spedal  session,  for  the  purpose 
>f  Rgistering  votes  for  each  county,  dty,  town,  and  borough  in  Ireland  having  the  right  to 
Kad  a  member  or  members  to  parliament  (the  borough  of  the  university  of  Dublin  only 
^><^«d),  shall  be  holden  in  each  such  county  by  and  before  the  assistant  barrister  or  chair- 
fen  of  meh  county,  and  in  each  such  dty,  town,  and  borough  respectively  by  and  before 
the  saiiitaDt  barristers  in  the  schedule  A  hereunto  annexed  mentioned,  on  such  day  or 
^  nd  at  such  places  respectivdy  as  the  lord  lieutenant  or  other  chief  governor  of  Ireland 
^  &|>point;  and  the  derk  of  the  peace  in  and  for  each  such  county,  dty,  town,  and 
^WMgh,  or  his  deputy,  shall,  thirty  da>a  at  the  least  before  the  day  respectivdy  so  appointed, 
(^osB  lo  be  posted,  in  conspicuous  places  within  each  such  county,  &c.  respectively,  notices 
that  such  aeamQ  for  the  purposes  of  registering  the  names  of  voters  under  this  act  for  such 
^^^i  Iw.,  will  be  held  on  the  days  and  at  the  places  so  appointoti,  and  that  applications 
for  that  purpose  will  be  then  and  there  taken  into  consideration. 
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XV.  Every  peaon  intend  ing  to  apply  at  iuch  sevkm  to  be  ragistered  as  a  voter  for  any 
ooonty,  dty,  town,  or  borough,  shall,  twenty  dear  days  at  the  least  before  the  fint  day  ap. 
pointed  for  holding  such  sesrions  respectiTely,  give  or  cause  to  be  given  a  notice  in  writii^ 
of  such  his  intention  to  the  derk  of  the  peace,  or  bis  deputy,  acting  for  such  county,  &c,  or 
to  the  high  constable  of  the  barony  within  which  the  property  to  be  registered  is  stuU; 
and  the  high  constable  shall,  without  delay,  tnuismit  all  notices  so  given  to  him  to  the  derk 
of  the  peace ;  and  such  person  so  intending  to  register  shall,  in  such  notice^  state  his  vuat 
and  residence,  the  right  in  respect  of  which  he  intends  to  apply,  and  the  nature  of  the  qaali- 
fication  relied  upon  by  him  as  entitling  him  to  be  so  registered;  and  such  deik  of  the  peace, 
or  his  deputy,  shall  thereupon  enter  all  such  notices  according  to  the  order  in  whidi  he  sbll 
receive  them,  and  shall,  ten  days  at  least  before  the  day  appointed  for  holding  such  seaiai, 
cause  alphabetical  lists  of  such  voters  to  be  printed  and  drculated,  and  to  be  ported  in  am- 
sfrfcuous  places  throughout  such  county,  &c. ;  and  no  such  list  shall  be  liable  to  sny  stamp 
duty. 

XVI.  At  such  spedal  senion  the  derk  of  the  peace,  or  his  deputy,  shall  call  the  wuna  of 
the  persons  contained  in  such  list  in  alphabetical  order,  and  shall  again,  twice  at  the  lost 
during  such  sessions,  call  over  the  names  of  all  such  persons  as  did  not  appear  upon  sod  fim 
Cidling,  and  that  each  daimant's  case  shall  be  heard  in  the  order  of  his  appeaianoe ;  and  odi 
pemn  so  called  shall  produce  in  open  court  the  deed,  lease,  or  instrument.  If  any,  duly 
stamped,  by  virtue  of  which  he  shall  daim  a  right  to  be  registered,  or  shaD,  by  his  an 
oalh,  or  otherwise,  as  the  assistant  barrister  shall  require,  suffidently  account  for  the  Don- 
production  thereof;  or  if  he  shall  not  daim  by  virtue  of  a  deed,  lease,  or  instrument,  or » 
disabled  from  produdng  such  deed,  &c.,  then  such  penon  shall  otherwise  establish  his  right 
to  be  registered  as  such  voter,  pursuant  to  his  said  notice,  according  to  the  provisions  of  tliis 
act;  and  such  penon^  if  claiming  as  a  freehdder,  or  leaseholder,  or  householder,  shall  iho 
make  it  appear  that  the  property  in  respect  of  which  he  seeks  to  be  so  registered  is  of  Uu 
value  and  nature  by  this  act  prescribed,  and  that  he  is  otherwise  duly  qualified  to  be  re^ 
tered,  according  to  the  providons  of  this  act :  provided  always,  that  no  penon  shall  be  boiutd 
to  produce  the  title  deeds  of  any  landlord  under  whom  he  may  hold  or  derive,  or  nuke 
ptoof  of  such  title,  and  that  posMsrion  and  perception  of  rent  shall  be  deemed  prima  fadi  ! 
evidence  of  such  landlord's  tiUe. 

XVII.  The  assistant  barrister  or  chairman  shall  inspect  and  examine  every  deed,  lease, 
or  instrument  so  produced,  and  shall  investigate  the  daim  made  thereunder,  or  othennse, 
to  be  registered,  and  shall  determine  upon  the  validity  or  invalidity  of  such  daim,  and  shall 
and  may  examine  and  inquire,  as  wdl  by  the  oaths  of  the  claimants  as  by  any  other  eri. 
denoe  oifered  in  support  of  or  in  oppodtion  to  such  daim,  whether  such  claimant  is  or  is  not 
to  be  registered  as  a  voter  for  the  county,  &c.  to  which  his  daim  shall  rehUe,  and  in  esse  of 
any  daim  in  respect  of  the  flreehdd,  leasehdd,  or  household  property,  whether  the  asme  be 
of  the  value  and  nature  respectivdy  hereby  prescribed  and  required,  and  shall  also  inquire, 
by  any  of  the  means  aforesaid,  as  he  shall  think  fit,  into  the  truth  of  the  several  particalan 
required  by  the  provisions  of  this  act,  or  required  to  be  stated  in  any  oath  by  sudi  daimant 

.  hereinafter  prescribed  to  be  taken  for  such  registry. 

XVI II.  Provided  alwa}-s,  that  no  person  shall  be  received  as  the  opposer  of  any  daimasl 
to  register  at  such  sessions  who  ahall  not  be  himsdf  either  a  registered  voter  Ibr  such  count}, 
dty,  town,  or  borough,  or  a  person  who  has  served  a  notice  to  register  as  a  voter  at  the  same 
sessions,  or  some  counsd,  attorney,  or  agent  duly  authorised  by  such  voter  or  daimsnt  to  ap- 
pear for  him  or  on  his  behalf. 

XIX.  if  such  assistant  barrister  or  chairman  shall  deem  such  daimant  to  be  entitled 
under  this  act,  to  be  registered  as  a  voter  for  the  county,  dty,  town,  or  boron^  to  which  bis 
daim  shall  relate,  and  not  be  subject  to  any  legal  disqualification,  such  barrister  or  chairman 
shall  so  declare  and  adjudge ;  and  the  person  so  dedaied  entitled  shall  rerify  his  title  by  affl- 
davit,  and  shall  take  and  subscribe  (as  the  case  may  be)  the  oath  stated  In  the  schedule  C 
instead  of  any  oath  or  oaths  which  by  the  bw  now  in  being  he  would  be  liable  to  take  or 
subscribe. 

XX.  Every  sudi  afiUavit  shall  be  signed  by  the  banister  or  chairman  before  whom  the 
same  shaU  be  taken,  and  shall  be  by  him  delivered  to  the  cleric  of  the  pesoe,  or  his  depaty, 
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ai  tbe  onae  may  be,  to  be  filed  and  kept  amongBt  the  reoorda  of  tlie  county,  dty,  town,  or 
boHHj^fa;  and  such  banister  is  hereby  required  to  take  care  that  such  oaths  shall  be  agree- 
able to  the  lomi  hereby  prescribed,  or  as  near  thereto  as  may  be ;  and  no  objecdoo,  in  point 
of  form,  shall  at  any  time  hereafter  be  allowed  to  any  such  oath,  when  signed. 

XXL  In  case  it  shall  appear  to  such  barrister  or  chairman  that  any  person  claiming  to 
be  registered  as  a  Toter  for  any  county,  dty,  town,  or  borough  is  not  entitled  so  to  be  regis- 
tered,  such  barrister  or  chainQan  shall  refuse  to  permit  such  person  to  be  registered,  and 
ifaall  make  an  order  aooordiogly ;  and  when  such  refusal  shall  be  on  the  ground  of  insuf- 
fidencyof  Tslne,  the  order  of  refusal  shall  state  such  insufficiency  as  the  ground  of  such 
order,  or  otherwise  shall  state  the  objection  by  reason  whereof  the  claimant  has  been  ad- 
jod^  not  to  be  entitled  to  be  registered  :  provided  always^  that  such  order  shall  be  without 
prejiidioe  to  any  future  application  to  be  registered,  which  the  peraon  so  rejected  shall  think 
fit  to  make  at  any  subsequent  general  quarter  seaaionB  of  the  peace. 

XXII.  PniTided  a]wa}'a,  tliat  a  certificate  of  registry  made  pursuant  to  the  laws  in  force 
in  Ireiand,  previous  UUhe  passing  of  this  act,  shall  be  deemed  and  taken  to  be  jtrhna  facie 
indenoe  of  the  right  to  be  registered ;  and  that  any  person,  having  given  notice  of  his  in^ 
tention  to  register  as  by  this  act  required,  shall,  upon  producing  or  causing  to  be  produced 
aach  certificate  at  tbe  session  for  that  purpose  to  be  held,  be  entitled  and  admitted  to  register 
lui  Tote  and  obtain  his  certificate  under  thiji  act,  without  further  proof  or  oath,  unless  cause 
to  the  oontiary  shall  appear,  and  without  any  fee  or  change ;  and  in  cases  where  a  certi- 
ficate of  registry  shall  not  be  produced,  or  in  case  it  shall  appear  expedient,  it  shall  be  kw- 
iiil  for  the  awistnnt  barrister  or  chairman  presiding  at  the  sessions  to  be  holden  for  the  pur« 
jRse  of  registering  votes  under  this  act  to  refer  to  any  original  afiidavit  or  affirmation,  or 
tiaoscript  or  record  thereof,  or  any  entry  thereof  in  the  book  or  books,  which,  by  virtue  of 
thebwB  DOW  in  force  in  Irehuid,  the  derks  of  the  peace  or  town  derks  throughout  Ireland 
are  aiOhoriaed  or  required  to  make  or  keep ;  and  in  case  the  said  assistant  barrister  or  chair- 
man  ihaU  be  satisfied,  on  inspection  thereof,  that  such  affirmations  or  affidavits  or  entries  are 
ODffect,  it  shall  not  be  necessary  for  him  further  to  inquire  into  the  right  of  voting  claimed 
tittRttDder,  but  he  shaU  and  may  direct  and  allow  the  same  to  be  registered,  and  the  claim- 
ant to  have  his  certlficato  under  this  act,  without  oath  or  further  proof,  unless  cause  to  the 
oontiary  shall  appear,  and  without  any  fee  or  chaige. 

XXIII.  Provided  always^  that  all  forty  shilling  freeholders  and  five  pound  householders 
daimu^a  right  to  be  registered  under  this  act  shall  appear  in  person  before  the  asBi<(taiit 
barriiter  at  the  ssinonB,  to  be  examined  on  oath  by  such  barrister  touching  such  their  claim 
to  be  registered,  and  they  shall,  if  required  by  such  barrister,  make  proof  of  the  nature  and 
aiffideocy  of  thdr  qualification  to  be  so  registered,  and  shall  upon  such  proof  being  made, 
and  also  proof  of  identity,  be  admitted  or  rejected  accordingly. 

XXIV.  If  any  person  against  whose  claim  any  such  order  shall  be  made  on  the  ground 
ef  insuflidancy  of  value  shall  deem  himself  aggrieved  thereby,  it  shall  be  lawful  for  such 
penon  to  appnl  there£nom  to  the  judges  of  assiae  at  the  next  aasijees  for  the  county,  dty, 
town,  or  plaoe  within  which  the  property  in  right  whereof  such  person  claims  to  register 
nch  vote  ahall  be  situate ;  and  such  judges  of  assize,  or  one  of  them,  are  and  is  hereby  em- 
povend  and  required  to  try  and  inquire  by  the  verdict  of  a  jury  whether  such  property  is 
of  the  annual  value  within  the  meaning  of  this  act  at  which  the  claimant  seeks  to  neater 
nch  Tote ;  and  such  jury  shall  be  returned  by  the  same  ofiicer  and  in  the  same  manner  in 
which  juries  are  now  returned  in  cases  of  appeal  from  the  decrees  of  assistant  barristers  on 
dnl  bills;  and  if  such  jury  shall  give  a  verdict  in  favour  of  the  daim  to  register,  and  the 
judge  before  whom  the  same  shall  be  tried  shall  oondder  such  claim  to  be  in  other  respects 
Well  fiwnded,  the  order  so  complained  of  shall  be  thereupon  reversed,  and  the  claimant  be 
<i«ciared  and  adjudged  entitled  to  be  regiatered  as  a  voter  under  this  act ;  and  such  adjudi- 
tttion  afasl]  have  the  same  efisct  to  all  intento  and  purposes  as  if  the  same  had  been  made  by 
MKh  asairtant  barrister  or  chairman  at  the  sesions  aforesaid. 

XX.y.  Where  any  person,  against  whose  daim  to  register  as  a  voter  at  elections  fbr  any 

"<"^^i  <^ty,  or  town  or  place,  any  order  shall  be  made  by  the  assistant  barrister  or  chair- 

°»n  on  any  other  ground  than  insuffidency  of  value,  shall  conflidar  himsdf  aggrieved  by 

I     nch  order,  it  shall  be  lawful  for  such  person  to  appeal  from  such  order  to  the  judges  of  as- 
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size  at  the  next  aniies  to  be  holden  for  the  sameomixily,  city,  town,  or  pboe ;  and  fnch  jnd^cc 
of  aaeize,  or  one  of  them,  ehall  have  power,  on  motion,  to  review  such  onler,  and  dtlier  lo 
affirm  or  reverm  the  same,  as  ehali  be  fit,  and  thereupon  to  adjudicate;  and  which  adjudi- 
cation shall  have  the  same  eiTect,  to  all  intents  and  purposes,  as  if  it  had  been  mads  by  such 
assistant  barrister  or  chairman  at  the  sessions  aforesaid. 

XXVi.  In  erery  case  in  which  an  order  of  an  assistant  barrister  or  chairman  shaU  upon 
appeal  be  rereised,  the  judge  before  whom  the  same  shall  have  been  heard  shall  thereupoD 
cause  such  oath  to  be  taken  and  subscribed,  and  such  certificate  to  be  given,  and  shall  sign 
the  same  respectively,  in  like  manner  as  the  assistant  barrister  is  hereinbefore  required  to 
do,  and  shall  cause  such  acts  to  be  performed  by  the  derk  of  the  peace  or  his  depot}',  and 
such  proceedings  to  be  had,  as  hereinbefore  directed  and  required  when  any  voter  is  regis- 
tered at  any  sessions  before  the  assistant  barrister  or  chairman ;  and  such  oath  end  certifi- 
cate, and  such  acts  and  proceedings,  shall  be  of  the  like  efiect  as  if  they  had  been  takeo, 
subscribed,  given,  performed,  and  had  before  the  assistant  barrister  or  chairman. 

XXVII.  After  the  determinaUon  of  the  session  hereby  directed  Ia  be  first  holden  for  the 
registry  of  voters  for  counties,  dties,  towns,  and  boroughs,  it  shall  be  hiwftil  fiir  any  poau 
daiming  a  right  so  to  be  registered  to  apply  for  that  purpose  at  any  sessions  of  the  pesoe  or 
adjournment  thereof  to  be  held  by  and  before  the  assistant  barrister  or  chairman  of  the  pro- 
per count}',  and  by  and  before  the  assistant  barrister  or  chairman  by  the  said  schedule  A 
authorised  to  register  voters  for  such  dty,  &&,  upon  giving  to  the  derk  of  the  pesos  a  no- 
tice of  his  intention  so  to  do,  in  the  form  herdn  provided,  twenty  dear  days  at  the  lost 
before  the  day  appointed  for  the  holding  of  such  general  or  quarter  session,  and  if  iritluna 
county  at  large,  in  the  division  within  whkh  the  freehdd  or  leasehold  interest  hitendedte 
be  registered  shall  be  situate ;  and  the  derk  of  the  peace  or  his  deputy  sliall  in  neh  ose 
proceed  in  all  respects  in  the  iame  manner  as  hereinbefore  prescribed  with  relation  to  appli- 
cations for  registering  voters  at  the  first  session  for  that  purpose,  hereby  directed ;  and  the 
assistant  barrister  of  such  county,  or  chairman,  is  hereby  authorised  and  required  to  hear 
and  determine  such  applications  at  such  general  or  quarter  sessions,  and  at  the  oommeiice- 
ment  of  such  sessions,  and  before  any  other  business,  dvil  or  criminal,  in  the  same  manner 
in  all  respects  as  is  hereinbefore  provided  with  respect  to  applications  to  register  at  the  ses- 
sions for  that  purpose  to  be  first  holden  under  this  act ;  and  thereupon  the  same  prooeedingi 
shall  and  may  be  had,  the  like  orders  made,  the  like  oaths  taken,  the  like  certificata  granU 
ed,  the  like  rights  and  powers  of  appeal  enjoyed  and  exerdsed,  and  the  like  rales  and  re- 
lations, enactments  and  things,  observed,  performed,  and  foUowed,  as  if  such  appBcatkn 
had  been  made  at  the  first  session-  for  registering  votes  directed  to  be  hdd  under  this  act: 
provided  always,  that  a  certificate  of  a  former  registry  under  this  act  shall  be  deemed  and 
taken  to  be  prima  facie  evidence  of  the  right  of  voting ;  and  that  any  penon,  haviog  girea 
notice  of  his  intention  to  register  anew  under  this  act,  shaU,  upon  produdng  or  causing  to  be 
produced  such  former  certificate  at  the  sessions  for  that  purpose  to  be  hdd,  be  entitled  and 
admitted  to  register  his  vote,  and  to  obtain  a  new  certificate  under  this  act,  without  further 
proof  or  oath,  unless  cause  to  the  contrary  shall  appear,  and  shall  by  virtue  of  such  new  cer- 
tificate be  entitled  to  vote  at  any  dection  or  elections  to  be  held  within  dght  years  next  afler 
the  obtaining  of  such  new  certificate. 

XXVIII.  Upon  any  person  bdng  under  this  act  declared  entitled  to  be  registered  as  s 
voter,  the  derk  of  the  peace  or  his  deputy  shall,  upon  payment  to  him  of  the  sum  of  one 
shilling,  give  to  the  peraon  so  dedared  entitled  a  certificate  on  pordiment,  signed  b)  such 
derk  of  the  peace  or  his  deputy,  as  also  by  the  barrister,  chairman,  or  judge,  declaring  weh 
right,  that  such  penon  has  been  registered  as  a  voter  for  such  county,  dty,  town,  or  bor- 
ough, and  the  character  and  right  in  which  he  has  been  so  registered,  and  the  date  of  sudi 
registry  as  aforesaid,  and  shall  then  and  there  make  an  entry  of  such  certificate  at  the  ftot  of 
the  voter's  afildavlt  of  registry,  and  sign  his  name  to  such  entry ;  and  whkh  certificate  ihall 
be  the  proper  evidence  of  the  right  of  the  person  named  therdn  to  vote :  provided  al«a}^ 
that  in  the  absence  of  such  certificate,  the  voter  shall  be  entitled  to  refer  lo  his  origins!  affi- 
davit of  registry,  with  the  entry  thereon,  in  the  hands  of  the  deputy  derk  of  the  peace,  and 
which  original  affidavit  such  deputy  is  required  immediatdy  to  produce  to  the  retamins 
officer  or  his  deputy. 
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XXIX*  Every  peraon  wiio  ihall  duly  register  as  a  voter  within  this  aet  at  the  fint  ses- 
tion  for  rcfisCering  his  vote  within  this  act  shall  be  thereupon  forthwith  entitled  to  vote  at 
any  dedion  to  be  held  in  and  ibr  the  county,  dty,  town,  or  borough  lor  which  such  voter 
sball  be  registered  ;  and  that  any  penon  who  shall  at  any  time  after  such  first  sessian  duly 
register  his  vote  aooording  to  the  proviriooB  of  this  act  shall  be  entitled  to  vole  at  any 
elecdoD  to  be  held  by  virtue  of  any  writ  tested  six  calendar  months  at  least  after  such 
registry. 

XXX.  And  further,  that  the  deric  of  the  peace^  at  every  election  of  a  member  to  serve  in 
puiiament  ibr  any  county,  dty,  town,  or  borough,  shall  appdnt,  or  in  fidlure  thereof  the 
retuming  officer  or  offioen  shall  appoint,  a  deputy  deric  of  the  peace,  and  likewise  an  ssnst- 
mt  to  such  deputy,  to  be  present  in  each  booth  or  place  of  polling,  who  shall  take  with  him 
into  such  ptace  of  polling  all  the  original  affidavits  and  affirmations  which  have  been  made 
by- the  persons  capable  of  voting  in  such  place  of  polling  respectively,  any  act  to  the  contrary 
notwithstanding ;  which  affidavits  or  affirmations  the  derk  of  the  peace  is  hereby  required 
to  have  ananged  alphabetically  in  separate  parcels,  (one  or  more  for  each  letter  of  the  alpha- 
bet,) and  indorsed  vrith  the  names  of  the  persons  by  whom  the  same  were  respectively 
made,  and  also  with  the  number  of  the  entry  of  affidavit  or  affinnation  in  the  registry  book; 
sod  tliat  in  those  cases  wherein  a  certificate  of  registry  shall  not  be  pniduced  by  the  pemn 
tendering  his  vote  or  oflfering  to  poll,  such  deputy  shall,  on  the  demand  of  the  person  offer- 
iog  to  poU,  produce  the  original  afiUavit  or  affirmation  of  the  registry  of  such  person ;  and 
that  such  deputy  derk  cf  the  peace  shall  be  entitled  to  receive  the  sum  of  ten  shillings,  and 
no  more,  for  each  day  of  his  attendance,  any  act  to  the  contrary  notwithstanding ;  and  such 
aanstant  to  such  deputy  shall  be  entitled  to  receive  the  sum  of  five  shillings  for  each  day  of 
kis  attendance;  and  that  if  such  deputy,  or  such  assistant  to  such  deputy,  shall  alter,  defiice, 
deftro?,  or' lose  any  affidavit  or  affirmation  of  registry  committed  to  his  care,  he  shall  forfeit 
the  ram  often  pounds  for  every  such  offence  to  any  person  suing  for  the  same,  by  action  of 
debt,  at  any  general  quarter  sessions  of  the  peace. 

XXXI.  No  penon  shall  be  admitted  to  vote  at  any  election  of  a  member  or  members  to 
anre  in  any  future  parliament,  by  virtue  of  any  registry  under  this  act,  unless  he  shall  have 
ngiitered  within  eight  yeaia  next  before  such  election. 

XXXII.  No  registry  hereafter  to  be  made  shall  be  valid  unless  made  confonnably  to  the 
provisions  of  this  act 

XXXIII.  In  ease  any  exigency  shall  render  it  necessary  for  any  assistant  barrister  or 
cbainnan  to  adjourn  any  session  for  the  registry  of  votes  so  appointed  to  be  holden,  or  in  case 
be  shall  be  so  directed  by  the  lord  lieutenant,  it  shall  be  lawful  for  him  to  adjourn  and  con- 
tinue the  same,  as  drcumstances  may  require,  either  to  the  same  place,  or  to  such  other 
pba  or  places  as  the  lord  lieutenant  shall  direct. 

XXXIV.  Any  penon  registering  under  this  act  shall  be  exempted  from  the  payment  of 
my  fee  whatever  for  filing  the  certificate  or  other  duty  in  respect  of  such  registry,  save  only 
such  fee  of  one  shilling  to  the  derk  of  the  peace  as  by  this  act  is  provided. 

XXXV.  And  further,  that  the  derk  of  the  peace  for  each  county,  dty,  town,  and  bor- 
(>Q{b  returning  a  member  or  memben  to  parliament  shall,  under  the  direction  and  with 
the  ad?ioe  of  the.  chairman  or  barrister,  as  the  case  may  be,  on  or  before  the  first  day  of 
February  In  each  and  every  year,  examine,  correct,  and  make  out  complete  alphabetical 
lists  of  the  registered  voten  in  each  county,  &&,  in  which  he  has  acted  in  making  such  re« 
gistry  as  aforesaid,  with  the  dates  of  their  registries  respectively  annexed,  and  shall,  at  the 
expense  of  such  county,  &c,  respectively,  on  or  before  the  said  first  day  of  February  in  each 
y«ar,  cause  such  lists  to  be  printed,  and  posted  in  some  conspicuous  places  in  the  counties, 
Qties,  toims^  and  boroughs  to  which  such  lists  respectively  relate,  and  shall  also  deliver  to  any 
penon  applying  for  the  same  a  copy  of  each  such  printed  list,  upon  being  paid  one  shilling 
for  each  such  copy. 

XXXYI.  The  expenses  of  printing  the  notices  and  postings  hereby  directed  shall  be  de- 
fntyed  by  the  derk  of  the  peace  in  such  county,  dty,  and  town  respectively ;  and  the  grand 
jur)'  of  each  soch  county,  &c^  as  the  case  may  be,  are  hereby  required,  at  the  next  assizes  or 
V^<«nlh)g  term  after  such  notices  and  postings,  to  present  to  be  levied  ofi^  their  respective 
counties  m  the  same  manner  as  other  sums  are  authorized  to  be  presented  by  such  grand 
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juries,  all  such  sums  as  shall  have  been  neoeonrily  disbursed  by  such  deria  of  the  pease  re- 
spectiTely,  which  sums  shall  be  paid  to  such  clerks  of  the  peace. 

XXXVII.  No  barrister  or  chairnian  shall  be  eligible  to  serre  In  pariiamentlbraDy 
county,  dty,  town,  or  borough  sending  a  member  or  members  to  pailiament,  in  which  be 
shall  ha^e  exercised  jurisdiction  under  this  act  as  such  barrister  or  chairman,  for  ssfen  yesis 
after  he  shall  have  exercised  such  jurisdiction. 

XXXVIII.  Each  riding  in  the  county  of  Coric  shaU  be  deemed  to  be  a  comity  for tbe 
purpose  of  registry  under  this  act. 

XXXI X.  If  any  person  shall  refuse  to  be  sworn  or  to  give  evidence  before  any  jndga, 
barrister,  chairman,  or  jury,  upon  the  inTeetigation  of  any  daim  to  register  under  this  acta 
aforesaid,  without  suffident  lawful  excuse  to  be  allowed  by  such  judge,  &c.,  it  shall  behw. 
All  for  such  judge,  &&,  to  order  such  person  to  pay  a  fine  not  exceeding  ten  pounds^  to  be 
applied  to  the  use  of  the  infirmary  of  the  county,  dty,  or  town  respectively,  or  such  cfaarit- 
aUe  institution  as  the  judge,  chairman,  or  barrister  shall  think  fit,  or  in  defiudt  thereof  to 
commit  suoh  person  to  the  gaol  of  the  said  county,  dty,  or  town  respectivdy  for  any  term 
not  exceeding  two  calendar  montha 

XL.  If  any  person  shall  forge  or  counterfeit  the  signature  of  any  judge,  diainnan,  bar- 
rister,  or  derk  of  the  peace  to  any  order,  certificate,  or  insirument  in  writing  purporting  to 
be  an  order  or  certificate  within  this  act,  or  the  signature  of  any  penon  to  any  oath  or  aiEr- 
mation  within  this  act,  or  shall  knowingly  utter  or  publish  as  true  and  genuine  any  sodi 
forged  or  counterfeited  order,  certificate,  instrument,  writing,  oath,  or  affirmation,  ereiy 
person  so  offending  shall  be  deemed  guilty  of  felony,  and  shall  be  liable,  at  the  discretion  of 
the  court  before  which  he  shall  be  tried,  to  be  transported  beyond  the  seas  for  the  tsnn  ef 
seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  for  any  tonn  not  eioeediiif 
three  years. 

XLI.  In  every  case  where  an  oath  is  by  this  act,  required  to  be  taken,  every  peoon,  be> 
ing  a  Moravian  or  Quaker,  may  make  afiirmatlon  in  the  form  pnacribed  hereby  for  each 
such  oath  respectivdy,  and  that  all  provisions  herein  contained  relative  to  any  oath  shall  re- 
spectively exfend  and  apply  to  every  such  affirmation. 

XLI  I.  If  any  person  shall,  in  any  oath  or  affirmation  to  be  taken  under  this  act,  wilfolly 
and  corruptly  swear  or  affirm  folsely,  such  person  shall  be  deemed  guilty  of  peijury,  and  be 
liable  to  the  same  pains,  penalties,  and  punishments  as  any  person  is  now  liable  to  for  wilful 
and  corrupt  perjury. 

XLI II.  The  sheriff'  of  each  county,  dty,  and  town  in  Irehmd,  or  his  under  sheriff,  ind 
also  the  derk  of  the  peace  or  his  deputy,  and  town  derks,  for  each  sudi  county,  fa^  orbis 
deputy,  and  the  high  constable  of  the  barony  in  which  each  and  every  auch  court  of  sessions 
as  by  this  act  is  directed  shall  be  held,  and  such  number  of  other  conslahles  as  the  aansbuit 
banister  or  chairman  shall  deem  suffident,  shall  attend  the  court  frmn  day  today  during  tbe 
continuance  of  such  sessions ;  and  every  derk  of  the  peace  and  town  derk,  or  deputy,  as  tbe 
case  may  be,  attending  any  such  sessions,  shall  take  with  him  and  from  day  to  day  attend 
with  such  original  affidavits  or  affirmations,  and  all  and  every  such  book  and  registi)*,  as 
under  and  by  virtue  of  the  laws  now  in  force  in  Ireland,  or  under  this  act,  such  derk  of  tbe 
peace  or  town  derk,  or  his  deputy,  is  n^quired  to  keep  or  to  attend  with  and  produce  at  any 
dection  or  place  of  polling  in  Ireland. 

XLI  V.  In  the  county  of  Dublin  all  voters  to  be  registered  under  this  act  shall  be  regis- 
tered l>efore  the  chairman  of  the  sessions  of  that  county,  and  in  the  dty  of  Dublin  before  tbe 
said  chairman,  who  shall  for  such  purpose  hdd  a  session  four  times  in  each  j-car,  at  socb 
times  and  places  as  the  lord  lieutenant  or  other  chief  governor  or  governors  of  Ireland  sball 
appoint,  and  that  such  registry  shall  be  conducted  in  the  same  manner  in  all  reacts  as  be* 
fore  the  assistant  barrister  in  any  other  county,  dty,  or  town ;  and  such  chairman  shall  bare, 
exerdse,  perform,  and  discharge  eY&ry  power,  jurisdiction,  right,  authority,  duty,  and  fonc- 
tion  hereby  vested  in  or  given  to  any  such  assistant  barrister;  and  in  any  case  where  an 
appeal  is  hereby  allowed  from  the  order  of  an  assistant  barrister  to  the  judge  of  aoizedie 
like  power  of  appeal  from  any  order  of  such  chairman  shall  and  ma)-,  in  the  case  of  uy 
voter  in  the  county  of  Dublin  and  dty  of  Dublin  respectively,  be  enjoyed  and  had  to  ajiK|^ 
of  any  of  his  noajesty's  superior  hiw  courts  of  record  in  Dublin  at  nisiprius,  at  tbe  sillinp 
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kt  ti»  dty  of  OaMin  next  after  inch  order  made,  and  the  judge  to  which  any  euch  appeal 
sJbJI  be  made  shall  proceed  with  respect  thereto  in  the  same  manner  as  any  judge  of  assise 
ii  hereby  aathorised  or  required  to  prooeed. 

XLY.  ETeiry  sesdcn  to  be  held  for  regisUring  voters  within  this  act  shall  he  deemed  a 
aRtft  of  fsomd ;  sad  that  it  shall  be  lawful  for  every  barrister  or  chairman  before  whom  such 
(oiirt  shall  be  held,  from  time  to  time  as  there  shall  be  occasion,  to  fine  the  derk  of  the 
pesoe  or  his  deputy,  the  town  cleric  or  his  deputy,  or  the  sub«aherifi*  of  the  county,  dty,  or 
town  for  which  the  said  court  shall  be  held,  and  any  high  or  other  constal^le,  who  shall  re- 
tf&amly  be  guilty  of  any  breach  of  duty  in  the  execution  of  this  act,  in  any  sum  not  ez- 
flsedfaig  five  pounds,  and,  at  his  discretion,  lo  fine  in  any  sum  not  exceeding  forty  shillings, 
Of  tDODmmit  to  prison  for  any  time  not  exceeding  a  fortnight,  any  person  whatsoever  wlio 
shall  disturb  the  court  so  to  be  hdd  by  him  for  registering  voters  as  albresaid,  or  who  shall 
be  guilty  at  any  other  contempt  of  the  said  court. 

XLTI.  Provided  always,  that  it  shall  be  tewful  for  any  freeholder  who  may  be  entitled 
by  law  to  register  a  freehold  in  any  county,  county  of  a  dty,  or  county  of  a  town  in  Irehuid, 
«f  the  a&Dud  value  of  not  less  than  fifty  pounds,  and  for  every  derg)  man  who  daims  to  vote 
MS  fffebdder  in  right  of  his  benefice,  to  register  such  freehold  either  at  the  spedal  or  any 
genaal  quarter  seasioiis  to  be  holden  under  this  act,  or  to  register  such  freehold  by  taking 
aod  aihscriblng  the  proper  oath  by  the  annexed  schedule  prescribed,  in  any  of  the  superior 
oMirtB  of  record  in  Dublin,  or  before  a  judge  at  the  assises,  in  the  manner  now  by  law 
utJ»rised;  and  the  said  oath  shall  be  subscribed  by  one  of  the  judges  of  the  court  before 
wham  the  same  waa  taken,  and  being  ddivered  to  the  derk  of  the  peace,  shall  be  signed  by 
Uffl,  and  kept  amongst  the  records  of  the  proper  county ;  and  each  such  freehdder  shall  be 
tkerMpen  entitled,  upon  payment  of  the  fee  of  one  shilling,  to  receive,  at  any  quarter  see- 
sons  of  the  peace  for  the  dividon  of  the  county  in  which  his  freehold  shall  be  situate,  a  cer- 
tiliata  of  Ms  registry  as  a  voter  fi>r  such  county,  &c.,  respectively ;  which  certificate  shall 
be  in  the  fonn  by  this  act  prescribed,  and  shall  be  signed  by  the  assistant  barrister  and  derk 
tfthepeBe^  or  his  deputy,  and  shall  be  of  equal  validity  with  any  certificate  to  be  granted 
inder  this  act,  and  subject  to  the  same  provisions. 

XLYIL  No  person  shall  be  allowed  to  have  any  vote  at  any  dection  of  a  member  or 
ornnben  to  serve  In  pariiament  for  or  by  reason  of  any  trust  estate  or  mortgage,  unless 
sKfa  tnutee  or  mortgagee  be  in  actual  reodpt  of  the  rents  and  profits  of  the  same  estate,  but 
that  theoestnique  trust  or  mortgagor  in  possesBtoii  shall  and  may  register  and  vote  for  the 
nme  olate,  notwlthatsnding  such  trust  or  mortgage. 

lliVIiL  After  the  end  of  the  present  pariiament  all  booths  erected  for  the  convenience 
of  taking  polls  shall  be  erected  at  the  joint  and  equal  expense  of  the  several  candidates,  and 
the  une  shall  be  erected  by  contract  with  the  candidates  if  they  shall  think  fit  to  maka 
SBhomtnot,  or  if  they  shall  not  make  such  contract,  then  the  same  shall  be  erected  by  the 
Mff  or  other  retmning  officer  or  ofiicers,  at  the  expense  of  the  several  candidates  as  afore- 
aid ;  and  the  deputies  appointed  by  the  said  sheriff  or  other  returning  ofilcer  or  ofikers 
iUl  be  paid  each  two  guineas  by  the  day,  and  the  derfcs  empkiyed  in  taking  the  pdls  shall 
be  paid  each  one  guinea  by  the  day,  at  the  expense  of  the  candidates  at  such  election :  pro- 
vided timtyt,  that  if  any  penon  shall  be  proposed  without  his  consent,  then  that  the  person 
a  pioposii^  him  shall  dqMsit  or  give  security  in  a  suflldent  sum  to  defray  his  share  of  the 
■id  ocpenaes  in  like  manner  as  if  he  had  been  a  candidate. 

XLIX.  The  sherifi'or  other  returning  officer  shall,  before  the  day  fixed  fbr  the  dection, 
ttue  to  be  made,  for  the  use  of  each  booth  at  such  dection,  a  true  copy  of  the  register  of 
vioteni  and  shall  under  his  hand  certify  every  such  copy  to  be  true. 

L.  Every  deputy  of  a  sherifi*  or  other  returning  olBcer  shall  have  the  same  power  of  ad- 
niaiateriqg  the  oaths  and  atfirmalions  required  by  tow  as  the  sheriflTor  other  returning  ofil- 
cer  baa  by  virtue  of  this  or  any  other  act,  and  subject  to  the  same  regulations  and  proviexais 
io  mry  nspect  as  such  dierifi*  or  other  returning  officer;  and  that  such  oaths  shall  be 
>SneBfale  to  the  forms  by  law  required,  or  as  near  thereto  as  may  be. 

U.  And  further,  whenever,  in  any  one  barony  or  half  barony  of  the  county,  or  in  any 
wanty  of  a  dty  or  county  of  a  town,  or  in  any  borough,  the  number  of  registered  voters  ap- 
poring  by  the  books  of  the  derk  of  the  peace  capable  of  voting  at  any  dection  for  the  ama 
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shall  exceed  six  hundred  voters,  it  ihaU  and  may  be  lawful  for  the  returning  oAoeroroffi- 
oerSi  and  he  and  they  are  hereby  required,  to  proTide  two  or  more  polling  ptaoes  for  such 
barony  or  hiUf  barony,  or  for  such  county  of  a  dty  or  county  of  a  tovrn,  or  borough,  and  to 
make  such  a  division  or  diristons  of  the  voters,  according  to  the  first  lettexs  of  their  names, 
that  it  shall  not  be  necessary  for  more  than  six  hundred  voters  to  poll  in  any  one  place  of 
polling,  but  so  as  not  to  divide  the  names  beginning  with  the  same  letter  of  the  alpiiaM; 
and  that  it  shall  and  may  be  lawful  for  the  returning  officer  or  officers,  and  he  and  they  are 
hereby  required,  to  provide  as  many  new  places  of  polling  as  may  be  necessary  for  the  par- 
pose,  and  to  appoint  as  many  additional  deputies  and  poll  derlcs  as  shall  be  neoeaary  to  take 
the  poll  in  such  additional  places  of  polling,  not  exceeding  one  deputy  and  one  poU  deiik  for 
each  such  place  of  polling ;  and  provided  always,  that  in  case  the  number  of  voters  in  any 
two  or  more  baronies  or  half  baronies  in  any  county  shall  not  exceed  the  number  of  sax  hun- 
dred voters,  it  shall  be  lawful  for  the  returning  officer  or  officers,  and  he  and  they  are  here- 
by required,  to  provide  that  the  poll  for  suoh  baronies  and  half  baronies  shall  be  taken  in  ooe 
phuse  of  polling  only. 

LI  I.  And  further,  that  from  and  after  the  passing  of  this  act  every  poll  which  shall  be 
demanded  at  any  election  of  a  member  or  members  to  serve  in  parliament  for  sny  coimty, 
dty,  town,  or  borough  in  Ireland  shall  commence  on  the  day  upon  which  the  same  shall  be 
demanded,  or  upon  the  next  day  after  (unless  such  day  shall  happen  to  be  a  Sunday,  ChriiU 
mas  day,  or  Good  Friday,  and  in  such  case  on  the  day  next  after),  and  shall  be  duly  sod 
regularly  proceeded  in  from  day  to  day  for  so  many  houn  of  each  polling  day  as  the  re- 
turning officer  or  officers  are  now  by  law  directed  to  keep  the  poll  open  in  counties  at  large 
(Sunday,  Christmas  day,  and  Good  Friday  excepted),  until  the  same  shall  be  finished,  bat 
so  that  no  poll  shall  oontinu*  more  than  five  days  at  the  most  (Sunday,  Christmas  day,  and 
Good  Friday  always  excepted)  *,  and  if  such  poll  shall  continue  until  the  fifth  day,  then  the 
same  shall  be  finally  dosed  at  or  before  the  hour  of  five  o*dock  in  the  afternoon  of  the  same 
day ;  and  the  returning  officer  shall  immediately  after  the  final  dose  of  the  pdl  declare  the 
name  or  names  of  the  person  or  persons  having  the  majority  of  votes  in  such  poU,  and  ihaU 
forthwith  make  a  return  of  such  person  or  persons. 

LI  II.  Provided  always  that  it  shall  and  may  be  lawful  for  the  returning  officer  at  any 
such  election,  and  he  is  hereby  required,  on  any  day  during  such  election  after  the  fust  day 
of  polling,  to  dose  finally  the  poll  in  any  booth  or  phice  of  polling  in  which  no  more  tbsn 
twenty  persons  have  polled  during  that  day:  provided  always,  that  in  case  it  shall  appesr 
to  the  returning  officer,  upon  the  evidence  of  two  or  more  credible  persons,  taken  uponeath, 
and  which  oath  the  returning  officer  is  hereby  empowered  to  administer,  that  any  penoss 
intending  to  ofier  themsdves  to  poll  in  such  booth  or  place  of  polling  have  been  prer^ted 
by  force  or  violence  from  coming  to  the  same  for  the  purpose  of  polling  on  that  day,  that 
then  and  in  such  case  it  shall  be  lawful  to  and  for  the  returning  officer  to  keep  such  booth 
or  place  of  polling  open  for  another  day,  and  so  on  firom  day  to  day,  if  such  force  or  vioieiiGe 
be  repeated,  and  be  found  to  have  taken  place  upon  such  evidence  as  aforesaid,  to  the  atii- 
faction  of  the  returning  officer,  and  for  such  purpose  to  dday  the  final  dose  of  the  poll  and 
the  return  so  long  as  may  be  necessary. 

LIV.  The  certificate  by  this  act  directed,  or  in  defoult  of  its  production  the  original  affi- 
davit of  registry,  shall  be  condusive  of  the  right  of  Voting  of  the  person  named  therein; 
and  that  the  returning  officer  or  his  deputy,  upon  the  production  of  such  certificate  or  affi- 
davit by  such  person,  and  upon  his  taking  the  oaths  hereinafter  mentioned,  if  rtquiredso 
to  do,  shall  admit  such  person  to  vote  without  any  other  oath  or  examination,  and  shall  in- 
dorse the  initials  of  his  name  thereon,  with  the  day  and  year  when  the  same  was  produced; 
and  that  no  inquiry  whatever  as  to  the  right  of  voting  of  such  persons  shall  be  permitted  to 
be  made,  nor  shall  any  scrutiny  be  allowed ;  save  only  that  the  sheriflT,  returning  officer,  or 
his  deputy,  shall,  if  required  by  any  candidate  or  his  agent,  and  he  is  hereby  authorized  » 
to  do,  immediately  before  the  pdling  of  any  voter,  administer  to  such  voter  the  oath  in  the 
schedule  B  to  this  act  annexed ;  and  provided  also,  that  the  oath  against  bribery  mar  be 
administered,  at  the  desire  of  any  candidate,  to  any  peraon  tendering  his  vote,  in  Uke  man- 
ner as  the  seme  might  be  administered  before  the  passing  of  this  act;  and  provided  ahis^Si 
tlMt  if  such  person  so  tendering  his  vole  shall  appear  by  such  certificate  to  have  before  voted 
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<t  aoch  dectioo,  or  shall  refuse  to  take  the  said  oaths  or  either  of  them  when  required  so  to 
do,  the  sherifi;  returning  officer,  or  his  deputy  shall  reject  such  ▼ote. 

hV.  Ail  hm,  statutes)  and  usages  now  in  fi»rce  respecting  elections  of  members  to  serve 
in  psrlisment  for  any  county,  dty,  town,  or  borough  in  Ireland  shall,  save  so  fiur  as  they  are 
rspedively  repealed  or  altered  by  this  act,  remain  and  they  are  hereby  re-enacted  and  de* 
dared  to  be  in  AiU  force;  and  all  elections  for  any  member  or  members  to  senre  in  thb 
present  psrliament,  to  be  hereafter  had,  shall  be  held  and  made  as  if  this  act  had  not  been 

LYl.  Provided  alwajv,  that  if  a  dissolution  of  this  present  parliament  shall  take  place 
ifter  the  poasing  of  this  act,  and  before  the  termination  of  the  special  sessions  for  any  county, 
dtj,  or  town,  to  be  first  holden  under  the  proYisions  of  this  act,  in  such  case  such  persons 
Oily  ehaU  be  entitled  to  vote  at  the  election  of  members  to  serve  in  a  new  parliament  for 
sEfa  county,  dty,  or  town,  as  would  haTe  been  entitled  to  register  their  Yotes  under  this  act, 
if  tho  day  of  election  had  been  the  day  for  such  registry,  and  such  persons  shall  be  entitled  to 
mte  in  Mich  election  although  they  may  not  be  registered  according  to  the  provision  of  this 
Kt,  any  thing  herein  contained  notwithstanding. 

LVII.  If  any  sheri/T,  derk  of  the  peace,  town  derk,  returning  officer,  or  other  person 
shall  wilfully  oontravene  or  disobey  any  provisions  of  this  act,  he  shall  for  each  sudi  ofl'eiice 
be  liable  to  be  sued  for  the  sum  of  one  hundred  pounds,  to  be  recovered  by  action  of  debt  or 
iaibnnatioD,  in  the  name  of  his  majesty's  attorney  general  or  any  other  person,  in  any  of 
k£  majoly's  superior  courts  of  record  at  Dublin ;  and  the  jury  may  in  any  such  action  find 
arerdict  for  the  sum  of  one  hundred  pounds^  or  for  any  sum  not  less  than  ten  pounds,  as 
tiiey  ihall  think  just ;  and  the  defendant  against  whom  such  verdict  shall  be  found  shall  p:iy 
the  amount  thereof,  with  full  costs  of  suit,  to  the  use  of  his  mi^csty  or  of  tiie  person  suing. 

LVIII.  Nothing  herdn  contained,  shall  in  anywise  prejudice  or  atfectthe  right  of  any 
party  grieved  by  any  such  misconduct  of  any  sherifi^  returning  officer,  or  other  person,  to 
Rco?er  in  an  action  on  the  esse  for  a  false  return,  or  such  other  action  as  such  person  may 
b;  hw  be  then  entitled  to  mabitain. 

LIX.  If  any  person,  at  the  time  of  any  election  being  in  the  ei^oyment  of  any  office  dis- 
qufi/ymg  him  from  voting  at  such  dection,  or  being  otherwise  disqualified,  or  having 
oased  to  be  qualified,  shall  notwithstanding  presume  to  vote  at  such  election,  such  person 
abali  forfeit  to  his  majesty  a  sum  of  one  hundred  pounds,  and  shall  be  liable  to  all  penalties, 
fiB&itares,  and  provisions  to  which  he  would  have  been  subject  for  such  oflence  by  any  law 
IB  force  at  the  time  of  committing  the  same;  and  in  case  of  a  petition  to  the  house  of  com- 
noa  for  altering  the  return,  or  setting  aside  the  dection  at  which  such  person  shall  have 
voted,  his  vote  shall  be  struck  dfi"  by  the  committee,  with  such  costs  as  to  them  shall  seem 
Bieet,  to  be  paid  by  him  to  the  petitioner. 

LX.  In  addition  to  the  persons  now  qualified  to  vote  at  the  dection  of  a  member  to  serve 
in  pariisment  for  the  university  of  Dublin,  every  person,  being  of  the  age  of  twenty-one 
yeai^  who  has  obtained  or  hereafter  shall  obtain  the  degree  of  master  of  arts,  or  any  higher 
degree,  or  a  sdiolarship  or  fellowahip  in  the  said  university,  and  whose  name  shall  be  upon 
the  boob  of  the  said  university,  shall  be  entitled  to  vote  at  any  election  of  a  member  or 
memben  to  serve  in  any  future  parliament  for  the  said  university,  so  long  ss  the  name  of 
nch  person  shall  be  kept  and  continue  to  be  kept  on  the  books  of  the  said  university  as  a 
member  thereof,  subject  however,  and  according  to  the  rules  and  statutes  of  the  said  uni- 
Tersity:  provided  always^  that  no  person  shall  be  entitled  to  vote  at  any  election  of  a  member 
or  memben  to  serve  in  any  future  parliament  for  the  said  univerdty  by  reason  of  any  de- 
gree of  a  purdy  honorary  nature. 

liXI.  Every  person  who  now  is  a  master  or  bachelor  of  arts,  or  of  any  higher  degree,  or 
vho  has  been  a  schdar  or  fellow  of  the  said  university,  and  who  shall  have  voluntarily  re- 
nered  his-name  from  the  books  of  the  said  university,  shall  be  entitled,  within  six  months 
after  the  posing  of  this  act,  and  not  after,  to  repkce  the  same  thereon,  upon  payment  of 
the  tarn  of  two  pounds ;  and  every  person  whose  name  shall  be  continued  upon  the  said 
^ks,  fbr  the  purpose  of  entitling  him  to  vote  at  the  dection  of  members  to  serve  in  pnrlia- 
moit  for  the  said  university,  shall  be  liable  to  pay  to  the  said  college  an  annual  sum  of  oiio 
I>wnd,  and  m  more ;  and  that  upon  the  refusal  of  any  sudi  person  to  pay  the  aiinuai  sum 
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«f  one  pound,  within  one  month  after  the  enne  eheO  hmte  been  demanded,  hie  name  sfaill 
be  removed  from  said  booksi  and  ihall  not  be  again  replaced  thereon. 

LXII.  The  words  «  dty,  town,  or  borouf  h,"  need  in  this  act,  shall  be  oontnied  to  in- 
clude all  placet,  whether  oorpoiate  or  etherise,  entitled  to  send  a  member  or  menhen  to 
parliament ;  and  the  words  *'  returning  officer,*'  used  in  this  act,  shall  be  comtnied  to 
include  every  person  by  his  office  entitled  to  preside  at  the  election  of  a  member  or  mem- 
beia  to  serve  in  parliament,  and  to  include  sevend  penons  so  entitled. 

LXII  I.  No  clergyman  shall  be  permitted  to  vote  as  such  at  any  election  of  a  member  sr 
memljers  to  serve  in  any  Aiture  parliament,  unlesi  his  name  shall  have  been  duly  registeftd 
as  a  freehdder  under  this  act 

LXI V.  And  be  it  dedared  and  enacted,  that  every  person  entitled  to  two  or  more  free- 
hold estates  or  interests  in  any  county,  county  of  a  dty,  or  county  of  a  town  in  Irdaad,  the 
annual  value  whereof  shall  in  the  aggregate  amomit  to  ten  pounds,  aoooiding  to  the  mode  ot 
valuing  freeholds  by  this  act  prescribed  Ibr  the  qnalificadon  of  electon,  and  who  shall  m  all 
other  respects  be  duly  qualified,  shall  be  admitted  to  raster  and  vote  aooordii^  to  the  pnh 
visions  of  this  act,  as  if  said  sepamte  freehold  ware  one  fteehold,  although  no  one  of  sock 
freehold  estates  may  In  of  such  annual  value  of  ten  pounds^  aooording  to  such  mode  of 
valuation. 

LXV.  And  whereas  by  an  act  passsd  in  the  flist  year  of  his  hUe  mi^esty's  rdgn,*  io- 
tifaded  *<  An  act  for  the  better  regulation  of  poUs,  and  for  making  further  provision  toodung 
the  election  of  members  to  serve  in  parliament  for  Ireland,"  it  is  enacted,  tJiat  if  any  per- 
son shall  vote  at  any  election  by  virtue  of  the  registry  of  an  alleged  freehold  under  a  Icom 
of  kinds  and  tenements  for  a  life  or  lives  made  by  the  lessor,  who  had  not  at  the  time  of 
making  the  same  a  freehold  estate  therein,  or  under  a  leaae  of  lands  or  tenemente  for  a  lift 
or  lives,  which  lease  is  to  end  and  determine  on  some  Batch  covenant  or  cosKlition  that  a  free- 
hdd  estate  has  not  been  demised  by  the  same,  or  under  a  leaae  of  lands  or  tenements  for  a 
life  or  lives^  or  a  certain  number  of  yean,  which  life  or  lives  is  or  are  dead,  or  under  a  lean 
of  kinds  or  tenemente  for  a  life  or  lives,  which  lease  has  expired  or  been  summderBd,  after 
due  notice  not  to  vote  by  tirtue  of  any  such  registry  shall  have  been  given  to  such  penon 
by  any  candidate,  or  by  any  inspector  of  any  candidate,  and  which  notice  every  csndidats 
and  inspector  is  thereby  authorised  and  empowered  to  give  such  person  at  any  time  before 
or  during  such  dection,  or  in  the  pboe  of  polling,  such  person,  on  being  convicted  thereof; 
shall  forfeit  to  any  person  who  shall  sue  for  the  sum  of  twenty  pounds,  to  be  recovered  by 
him  or  them,  with  treble  costs  of  suit,  by  action  of  debt,  at  any  general  quarter  sessiou  of 
the  peace,  or  at  any  assises  that  may  be  held  for  the  county  in  which  such  electien  shall  have 
taken  ph»e:  and  whereas  by  an  act  passed  in  the  fourth  year  of  his  late  majesty's  reigii,t 
intituled  **  An  act  to  consolidato  and  amend  the  several  ads  then  in  force,  so  for  as  the  same 
rdate  to  the  election  and  return  of  members  to  serve  in  parliament  for  counties  of  dties 
and  counties  of  towns  in  Irekmd,"  a  siitiikur  provision  Is  made  with  re£er«noe  to  such  counties 
of  dties  and  counties  of  towns  :  and  whereas  the  giving  of  such  cautionary  notices  by  cbd> 
didates  and  inspectors,  at  and  during  the  time  of  an  dection,  and  in  the  pbee  of  polling,  has 
been  productive  in  many  cases  of  vexations  delays  and  Inconrsnienoe  to  voters,  and  is  inex- 
pedient and  unnecessary ;  be  it  therefore  enacted,  that  fh>m  and  after  the  passing  of  this  act 
so  much  of  the  said  redted  acts  of  the  first  and  of  the  fourth  year  of  his  bite  majesty's  reign 
as  authorises  and  empowers  every  candidate  and  inspector  to  give  such  cautiosAry  notkxs  to 
voters  at  any  time  before  or  during  the  elections  in  Irdand,  or  in  the  place  of  polling  at 
such  elections^  and  as  renders  it  necessary  that  such  notices  shall  have  been  so  given  to  aay 
person  voting  by  virtue  of  the  registry  of  the  said  therdn  redted  alleged  f^ehdds,  in  order 
to  such  person  being  or  becoming  sulgect  to  and  incurring  the  penaltisa  thersby  imposed, 
shall  be  and  are  hereby  repealed :  provided  always,  that  noihii^  herein  contained  sbaU 
exempt  or  be  odnstrued  to  exempt  from  such  penalties  any  person  who  at  tha  dection  of  any 
member  or  memben  to  serve  in  parliament  for  any  county,  or  county  of  a  dty,  or  cemty  of 
a  town  in  Irekind,  shall  vote  by  virtue  of  the  registry  of  such  al^ged  freehdd  as  afoRoid ; 
but  such  person,  on  being  convicted  thereof,  iiotwitlistanding  the  want  of  such  notice  by  any 
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candidate  or  inspector,  tiuiU  forfeit  to  any  pemm  or  pofsons  who  shall  sue  for  the  same  the 
aid  sum  of  twenty  pounds,  to  be  recovered  by  him  or  them,  with  treble  costs  of  suit,  by 
proceeding  in  the  nature  of  dvil  bill,  at  any  general  quarter  sessions  of  the  peace  that  may 
be  Iwki  for  the  county,  or  county  of  the  dty,  or  county  of  the  town  in  which  such  election 
ifaaU  have  taken  place,  or  by  action  of  debt  in  any  of  his  migesty's  courts  of  record  in 
Ireland. 

LXVI.  The  lord  lieutenant  or  other  chief  governor  or  govemon  of  Ireland  shall  be  and 
ire  hereby  authorised,  by  warrant  under  his  or  their  hand,  to  appoint,  for  the  duty  of  pre- 
siding at  the  special  sessions  to  be  first  held  for  registering  voters  under  this  act,  in  any 
CMuity,  dty,  town,  or  borough,  or  in  any  two  or  more  of  such  counties,  dties,  towns,  or 
boroughs,  any  barrister  or  banristera  of  not  less  than  six  years'  standing  at  the  Irish  bar  to 
be  asfisiant  to  or  deputies  of  the  assistant  barrister  or  chairman ;  and  when  two  or  mora  bar- 
ristere  shall  be  appointed  for  the  same  county,  riding,  dty,  town,  or  borough,  they  shall  at- 
tend st  the  same  phu»  together,  but  shall  sit  apart  from  each  other,  and  hold  separate  courts 
at  the  suae  time  for  the  dispatch  of  business;  and  all  the  powers,  duties,  rights,  and  pri- 
vileges given  or  imposed  by  this  act  to  or  upon  any  assistant  barrister  or  chairnum,  are,  and 
sbail  be,  by  virtue  of  such  warrant,  given  to  and  imposed  upon  such  assistants  or  deputies  $ 
lod  sll  acts  to  be  done  by  such  deputies  or  assistants  shall  be  of  the  same  efficacy  in  law 
« if  done  by  the  assistant  barrister  or  chairman  upon  whom  such  duties  would  have  other- 
wist  devolved  under  this  act 

LXYII.  And  further,  every  barrister  appointed  to  preside  at  any  special  seflsfons  under 
tbis  act  (such  barrister  not  bdng  an  assistant  barrister  or  chairman)  shall  be  paid  at  the  rate 
of  fire  guineas  for  every  day  that  he  shall  be  so  employed,  over  and  above  his  travelling 
ani  other  expenses  ;  and  every  such  barrister,  after  the  termir^tion  of  his  last  sitting,  shall 
%<v  cause  to  be  laid  before  the  lord  lieutenant  or  other  chief  governor  or  governors  of 
Ireland,  a  statement  of  the  number  of  days  during  which  he  shall  have  been  employed,  and 
anaooount  of  the  travelling  and  other  expenses  incurred  by  him  in  respect  of  such  employ- 
moit ;  and  such  lord  lieutenant  or  other  chief  governor  or  governors  shall  make  an  order  for 
tbeunoant  tobe  paid  to  such  barrister  out  of  the  consolidated  fund ;  and  in  order  to  provide 
a  nemimeration  for  the  assistant  barristen  or  chaimum  for  the  additional  labour  imposed  on 
tbem  by  this  ad,  it  sluill  and  may  be  lawful  for  the  said  lord  lieutenant  or  other  chief  gover- 
aor  or  governors  to  direct  that  the  said  assistant  barristers  and  chairman  shall  be  paid,  in 
addition  to  the  salaries  now  by  them  receivable,  such  yearly  sum,  not  exceeding  in  any  case 
ihesom  of  one  hundred  pounds^  at  the  discretion  of  the  said  lord  lieutenant,  &c.,  as  he  or 
tb«y  shall  by  warrant  under  his  or  their  hand  direct,  such  additional  salaries  to  be  pa} able 
at  the  same  time  and  in  the  same  manner  ss  the  salaries  of  the  said  assistant  barristers  are 
now  pa}aUe. 

LXYII  I.  Provided  alway-s,  that  in  order  to  enable  the  chairman  of  the  sessions  for  the 
mnty  of  Dublin  to  dischai|^e  the  duties  imposed  on  him  by  this  act,  with  regard  to  the 
'^fistry  of  votera  in  and  for  the  dty  of  Dublin,  at  such  sessions  as  are  to  be  holden  for  that 
jnnwse  after  the  fiist  or  special  sessions  for  registering  voters,  it  shall  and  may  be  lawful  for 
tbechaiiman  of  the  sessions  of  the  county  of  Dublin  to  discharge  the  duties  of  such  subse- 
quent registries  in  and  for  the  dty  of  Dublin  by  a  suffident  deputy,  to  be  appointed  by  such 
cbainnan  for  that  purpose,  and  which  deputy  shall  be  a  barrister  of  six  years'  standing  at 
tbe  least  at  the  Irish  bar,  and  shall  be  approved  of  by  the  k>rd  lieutenant  or  other  chief 
Sorernoror  governors  of  Ireland;  and  all  the  powers,  duties,  rights,  and  privileges  given 
or  imposed  by  this  act  upon  such  chairman  respecting  such  registries,  are  and  shall  be,  by 
Tirtue  of  such  appointment  and  approbation  as  aforesaid,  given  to  and  imposed  on  such  de- 
puty;  and  all  acM  dona  by  such  deputy,  respecting  such  registries  in  and  for  the  said 
city  of  Dublin,  shall  be  of  the  same  efficacy  in  hiw  as  if  done  by  the  said  chairman  himself; 
and  such  deputy  shall,  at  the  end  of  each  sessions,  bo  paid  and  remunerated  in  the  same 
manner,  and  at  the  same  rate,  as  any  other  deputy  appointed  to  register  votes  under  this 
acL 

I£1X.  And  further,  this  act  may  be  amended,  altered,  or  repealed  by  any  act  or  acts 
to  bt  passed  in  this  present  session  of  parliament. 
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SCHEDULES  TO  WHICH  THK  FOREGOING  ACT  REFERS 
SCHEDULE  A. 

LbjT  OF  ASSISTANT  BARRISTERS  AND  CMAIRBfAN  BEFORB  WHOM  8SSI09I8  FOR  RBGISTHUICO 
VOTES  IN  BACH  CITY,  TOWN,  OR  BOBO(7GH  ABJE  TO  BB  HELD. 


SESSIONS  FOR 

BEFORB 

A  rmngh  borough       .    .    .    . 

Assistant  barrister  of  Armagh  county. 

Athioue  borough 

Assistant  iwrrister  of  Westmenth  county. 

Bandon  Bridge  borough 

Assistant  liarrister  of  west  riding  of  Cork  county. 

Bdfiist  borough    .     . 

Assistant  barrister  of  Antrim  ootuity. 

Assistant  banister  of  Carlow. 

Carrickfergus  borough 

Assistant  barrister  of  Antrim  county. 

Cashel  borough     .    • 

Assistant  barrister  of  Tipperary  county. 

Cloiimel  borough 

.     .  i  Assistant  barrister  of  Tipperary  county. 

Coleraine  borough     . 

Cork  city     .... 

.     Assifltant  barrister  of  east  ridinv  of  Cork  munli' 

Downpatrick  borough 

.     .    Assistant  barrister  of  Down  county. 

Drogheda  borough     . 
Dublin  dty      .... 

.    .  1  Assistant  barrister  of  Louth  county. 
.  \  Chairman  of  seftsions  of  county  of  Dublin. 

Dundalk  borough     .     . 

.  1  Assistant  barrister  of  Louth  county. 

Dungannon  borough      , 

.  !  Assistant  barrister  of  Tyrone  county. 

Dungarvan  borough 

Assistant  barrister  of  Waterford  county. 

EnnU  borough      .    . 
Enniskillen  borough 

Assistant  barrister  of  Clare  county. 

Assistant  luirrister  of  Fepmanagh  county. 

Galwaytown    .    .    . 

.    '. 

Assistant  barrister  of  Galway  oountr. 

Kilkenny  dty  .    .     . 

Asnstant  barrister  of  Kilkenny  county. 

Kinaale  borough*.     . 

Assistant  barrister  of  east  riding  of  Cork  county. 

Limerick  city  .    .     . 

Assistant  barrister  of  Limerick  county. 

Lisburn  borough  .    . 

Assistant  barrister  of  Antrim  count  v.* 

Londonderry  dty 

Assistant  barrister  of  Londonderry  ouunty. 

Mallow  town    .... 

Assistant  barrister  of  east  riding  of  Cork  cuuut  _v . 

Newry  borough    .    . 

Assistant  burristcr  of  Down  county. 

Portarlington  borough 
RosB  r  New)  borough 
Slfgo  Dorough  .     .    . 

Assistant  barrister  of  Queeirs  county. 

Assistant  barrister  of  Wexford  county. 

Assistant  barrister  of  Sliga  county. 

Tralee  borough    .    .    . 

Assistant  barrister  of  Kerry  county. 

Waterford  dty     .    . 

Assistant  barrister  of  Waterfurd  county. 

Wexford  borough     .    . 

Assistant  barrister  of  Wexford. 

Youghal  borough      .     . 

Assistant  barrister  of  east  riding  of  Cork  county. 

SCHEDULE  B. 

OATH  TO  SE  TAKEN  BY  VOTERS  AT  POLUNG,  BEFORE  RETURNING  OFFICER,  SHERIFF,  OR  R15 
DEPUTIES,  IF  REQUIRED  ON  BEHALF  OF  ANY  CANDIDATE. 

I,  A,  B.f  do  swear,  [or,  being  a  Quaker,  do  affirm,]  that  I  am  the  aame  [A.  B.]  whose  namr^ 
appears  registered  in  the  csertificate  or  affidavit  now  produced ;  and  that  my  qualification  as 
such  registered  voter  still  continues ;  and  that  1  have  not  before  voted  at  this  election ;  and 
[in  the  case  of  houteholdert  in  cities,  toums,  and  boroughs,]  that  not  more  than  one  half  years 
grand  jury  or  munidpal  ceases^  mtes,  or  taxes  are  now  due  or  payable  by  me  in  respect  of 
the  premises  in  this  certificate  mentioned. 

SCHEDULE  C.    (No.  I.) 

FORM  OF  NOTICE  FOR  HOLDING  THE  FIRST  SESSION  FOR  REGISTERING  VOTUIS 
UNDIS  THIS  ACT. 

County,     " 

City, 

Town,        P-  of  [at  the  case  may  be.} 

or 
Borough,  . 

Notice  is  hereby  givun,  that  a  session  for  the  purpose  of  ri'gisteriiig  the  names  of  ptr^ous 
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eniiiled  to  TOte  at  the  election  of  memben  [or  a  member]  to  serre  in  peiiiament  for  the 
coanly  of  [or  the  dty  of  or  the  county 

of  the  town  of  or  the  borough  of  at  the  cote 

may  bty]  pursuant  to  an  act  paaMd  in  the  wcond  and  third  yean  of  the  reign  of  Idng  William 
the  Fourth,  will  be  holden  at  in  the  aid  county  of 

[or  city  of  or  the  county  of  the  town  of  or 

borough  of  at  the  cate  may  6^,]  on  the  day  of  next, 

by  and  befi>re  the  asistant  barriiter  of  the  county  of  [or  before  the 

rhairman,  or  barrister,  a$  the  cote  may  6e,]  at  which  time  and  place  applications  of  persons 
ckuming  to  be  entitled  to  voto  at  such  elections  will  be  receired  and  taken  into  considera- 
tioa 

Dated  this  day  of 

Clerk  of  the  peace  of  the  said  county 
or  [or  county  of  the 

dty,  or  county  of  the  town.] 


SCHEDULE  a    (No.  3.) 
roBX  OP  Noncs  to  be  givsh  op  application  to  bb  bboistbbed  as  a  voteb  fob  a 

OOUlfTY,  city,  town,  OB  BOBOaOH. 

.      Sir, 

Take  notice,  that  it  is  my  intention  to  apply  to  be  registered  as  a  person  entitled  to  vote 
It  elections  of  a  member  or  memben  to  serve  in  parliament  for  the  county  of 
[or  for  the  dty,  town,  or  borough]  of  and  the  particulan  of  my  duim 

KreasfbUowv: 


Kime,  deecriptioo, 
lad  resideooe  of 

In  what  right 

ff  the  same  be  In  reapect  of  property, 
wlthna^eof   '^    "^    '* 

Yearly  ralue 
to  be 

■pplleaot 

barooy,  townland,  parish,  street, 
or  place  where  situate. 

Freeholder. 

X.Y.,f 

Leaseholder. 

Yeiiinni,fte. 

Householder 

Freeman. 

Rent-charge. 
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SCHEDULE  C.     (No.  3.) 

LIST  OP  APPLICATIONS  TO  BK  ENTERED  BY  THE  CLERK  OP  THE  PEACV. 


No. 

and 
reaideooe  of  Applicant 

Descriptiun  of  propertf , 

with  uune  of  towiiland,  parish, 

•tpe«t,&c., 

and  right  in  whicii  registrjr 

ii  claimed. 

TearlyTiliic 

to  be 

repstcnd* 

SCHEDULE  C.    (No.  4.) 

OATH  OP  PRESI0LDEB8  REGISTERING  A  PREEROLD  OP  THE  VALUE  OP  TWENTT  POONW  Oft 
UPWARDS,  NOT  ARISING  PROM  A  RENT-CHARGE,  IN  ANY  COUNTY,  CITY,  OB  TOWN. 

I,  A,  B;  of  in  the  county  [or  of  in  the  city,  town,  or  bonnif  h  of 

]  Esqoire,  derk,  [or  at  the  description  u,]  do  swear,  that  I  lun  a  freeholder  in  the 
ooontv,  dty,  or  town  of  and  that  I  ha^e  now  a  freehdd  therein,  aitniig  inan  a 

house  [or  houses,  lands,  or  both,  or  other  hereditanietits,  as  the  case  may  be,]  lying  and  bang 
at  [naming  the  street  or  jtUux  where  such  house  or  houses  or  other  keredUamenta 

shaU  be  situate  or  arise]  in  the  county  [dty  or  town]  of  of  the  dear  yearly  value 

of  fiAy  pounds,  or  twenty  pounds,  [as  the  case  may  be,]  at  the  least,  abore  all  vent  and 
ohain^es  pa>able  out  of  the  same,  except  only  public  or  parliamentary  taxes,  county,  church, 
or  parish  oesses  or  rates ;  and  that  the  said  freehold  does  not  arise  from  a  reat-cbai]ge;  and 
that  L  have  not  accepted  or  procured  the  said  freehold  fraudulently,  nor  in  exchange  for  any 
freehold  in  any  other  county,  dty,  town,  or  borough.  So  help  me  God. 


SCHEDULE  C    (No.  6.) 

OATH  TO  BE  TAKEN  BY  RENT-CHARGER  IN  ANY  COUNTY,  CITY,  OR  TOWN. 

I,  A.  B.,  of  in  the  county  [or  dty  or  town]  of  Esquire,  [or  as  the 

description  is,]  do  swear,  that  I  am  a  freeholder  in  the  county  of  the  dty  [or  town]  of 

and  that  I  have  a  f^'eehdd  therdn  of  the  dear  yearly  value  of  twenty  pounds  at  the 
least  above  all  charges  payable  out  of  the  same,  consisting  of  a  rent-chaiise,  granted  by  deed 
or  instrument  bearing  date  the  day  of  in  the  year  by  A.  B.  of 

on  the  lands  of  [naming  the  lands,  house  or  houses,  or  other  here- 

ditaments mentioned  in  such  deed]  in  the  county,  dty  [or  town]  of  ;  and  tiut  I 
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us  in  the  ^ommkai  thereof  to  the  dear  araoant  of  tifonty  poundi  yearly,  and  am  entitled 
to  receiTe  the  same  as  it  becomes  due,  to  and  lor  my  ewn  aole  use  cmd  benefit-,  and  that  I 
iav«  not  procured  or  accepted  the  same  fraudulently,  nor  in  eiohange  for  a  freehold  in  any 
other  county  [dty  or  town].  80  help  me  God. 

SCHEDULE  a    (No.  6.) 

OATH  OF  FBERHOLDBB  BBQI8T1HING  A  VKKEBOLD  Of  THB  ANNUAL  VALVB  OF  TEN 
FOUNDS  IN  ANY  COUNTY,  CITY,  OB  TOWN. 

I,  ie.  F^  of  in  tho  oomty  [city  or  town]  of  yeoman^  [or  a»  the 

we  mof  fo,]  do  swear,  that  I  am  a  fireeholder  of  the  county  [ommty  of  the  dty  or  the 
town]  of  and  that  I  have  a  freehold  therein  arising  from  a  house  [or  hooses, 

hod,  or  boik,  as  the  case  mm/  fo,]  of  the  dear  yearly  tbIuo  of  ten  pounds  above  all  rent  and 
dorfes  payable  out  of  the  same,  except  only  publie  or  parliamentary  taxes,  oonnty,  parisb, 
orchorch  cesKs  or  rates,  and  cesws  on  any  townland  or  diTidon  of  any  parish  or  baronT, 
\fag  and  being  at  [iiaiiiMig  the  townland  or  townkauU  or  other  tfefiomtna- 

tim  6y  vdtich  the  place  is  generalbf  knownf  and  the  barony  or  baronies,  or  the  parish^  and 
$tmt  or  streets  of  the  countyf  dty,  or  town,  as  the  ease  may  be,  wherein  it  is  siiuaie,]  in  the 
coimty  [dty  or  town]  of  ;  and  that  the  said  freehold  does  not  arise  fhnn  a  rent- 

ehaige,  and  that  the  same  arisea  hiy  Yirtne.of  the  deed,  lease,  or  instrument  bearing  date 
the  daj  of  in  the  year  .  [or  otherwise  stating  the  nature  of  the 

titkf  astheease  nu^  be] ;  and  that  I  am  In  the  actual  occupation  thereof  by  redding  thereon,. 
[«■  by  tilling  or  by  gntfing,  or  by  both  tUUng  and  grodng,  as  the  ease  may  be] ;  [and  where 
tkefnekold  is  held  by  any  deed,  lease,  or  instrusnenif  adding  these  words,  and  that  the.free* 
hold  i»  not  let  or  agreed  to  be  let  to  the  person  or  penons  who  executed  the  mid  deed  or  in- 
animent,  or  to  the  heirs  or  asdgns  of  such  peison  or  permns,  or  to  any  one  in  trust  for  him, 
hat,  or  them,  nor  do  I  intend  to  let  the  mm*  or  any  part. thereof  to  Kneh  penon  or  penons, 
oruyof  them,  and  that  I  have  not  agreed  toletitfiir  the  tenn  ftir  which  1  hold  itj;  and 
thtt  I  have  not  procured  or  accepted  the  said  fireehold  fnuidulently,  nor  in  exchange  for  a 
&whflldin  any  other  eomty,  dty,  or  town.  So  help  me  God. 

SCHEDULE  C.    (No.  7.) 

OATH  OF  LKASBHOLDBB  BncaTEBHIO  A  LBA8EH0LD  IN  ANY  COUNTY,  CITY,  OB  TOWN. 

I,£.F.,  of  in  the  county  [or  dty  or  town]  of  &rmer  [or  as  the 

coa  may  be],  do  swear  that  I  do  now  hdd  the  lands  of  [or  a«  lA^  case  may  be,  describing  the 
^tnemeKt],  dtnate,  lying,  and  being  at  under  a  lease,  [deed  or  instrument, 

oilie cue  stay  be,]  bearing  date  the  day  of  in  the  year 

by  and  betireen  ;  and  that  such  leasehold  is  now  of  the  dear  yeariy  value 

tf  twenty  pounds  [or  ten  pounds^  as  the  case  may  be,]  over  and  above  all  rent  and  chaj]ges 
(OyaUe  out  of  the  mme,  except  only  public  or  parliamentary  taxee,  county,  church,  or 
parish  ernes  or  ntes,  and  ceases  upon  any  townhuid  or  dividon  of  any  parish  or  barony; 
bh)  that  the  add  leesehold  does  not  arise  fiom  a  rent-charge ;  and  that  I  have  not  accepted 
«  procured  the  said  leasehdd  fraudulently,  nor  in  exchange  for  any  freehdd  or  leasehold 
m  my  other  county,  dty,  or  town,  [and  ^the  said  leaseholder  be  the  lessee  or  assignee  of  a 
^eriuHee  term,  or  under  lease,]  that  I  am  in  the  actual  occupation  thereof. 

So  hely  me  God      ^ 

SCHEDULE  a    (No.  a) 

OATH  TO  BE  TAKEN  BY  BOUBBBOLDBa  BBGIBTBBINO  A8  V0TXB8  IN  ANY  CITY,  TOWN, 
OB  BOBOUOH. 

1«  £.  F.,  of  in  the  dty  [town  or  borough]  of  merchant,  [or,  4^c., 

*<  <Ae  coae  may  be,]  do  swear,  that  I  am,  and  have  been  for  dx  calendar  months  last  past, 
'^  puNsricn  and  actual  occupation  of  the  bouse,  warehouse,  &c  [describing  thepremiseiS 
3g 
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iltuatoat  in  the  a^d  dty  [town of  tenufh] ;  and  dnt  the  aid  pranfattan 

bonajide  of  the  dear  yearly  Talua  of  not  lea  than  ten  pounds  [or  fnt  pounds,  oifAc  cue 
may  be]\  and  that  not  more  than  one  lialf  year's  fptoA  jiuy  or  municipal  ombm,  taXm,  or 
taxes  are  now  due  or  payable  by  me  in  respect  to  the  said  premises  or  any  part  thereoi: 

So  hdp  me  God. 

SCHEDULE  G  (No.  9.) 

OATB  TO  BB  TAKBN  BY  BBIDBNT  FBXnON  AMD  FORTT-fimLLDIG  FBEBHOLI1BB8  WBOBB 
BI6RTB  ABB  BAVBD. 

I,  A,  B.,  of  4n  the  dty  [or  town  or  borough]  of  merdiant  [or,    ' 

4rc.  at  the  COM  may  be],  do  swear,  that  I  am  a  freeman  or  other  ooiporatie  oflioer  [ei  lAe  cor  I 
mt^  be]  of  the  said  dty,  [town  or  borough,]  having  a  right  to  vote  at  deodesH^  for  the  aid  ; 
dty  [&e.]  of  [or  tliat  I  am  a  legistend  forty-shiiUng  freeholder  having  a  right 

to  TOte  at  deoliflns  tat  the  ssld  dty,  &c.  of  at  the  ease  may  be] ;  and  that  I  am, 

and  for  the  last  six  months  hsTe  been,  a  reddent  within  the  add  dty  [&&]  of  or 

within  seven  rtatute  miles  of  the  usual  phne  of  election  in  the  said  dty  [town  or  borav^  * 
the  cate  may  be,]  So  help  me  God. 

SCHEDULE  D.    (No.  L) 

CBRTXnCATB  OF  RBIT-CHABOBR,  FBXBBOUOBBy  OB  LXASKBOLDXR. 

County,  -I 

City, 

Tswn,      *(£  \atthe  cam  may  beJ) 

or 
BoiwighJ 

This  is  to  certify,  that  J.  £.,  of .  Inthisooimty,  fdtyorlDiwn,ae<Ai»<wesM9 

be,]  dark,  [merchant,  gentlenun,  ihrmer,  yeoman,  iaD,  at  the  cote  may  6e,]  was  this  dty 
duly  registered  before  me  as  a  voter  for  this  [county,  Ac  at  the  cote  may  6eJ  in  right  of  a 
rent-cfaaige  freehold  [or  leasehold,  at  the  cate  may  be]  of  the  yeaiiy  value  of  fifty  pounds,  or 
twenty  pounds,  or  ten  pounds,  or  [at  the  am  may  be,]  dtoate  at  [deeeribmg  the  temnlMd 
and  jiaee,  Ac]  in  this  county,  [dty,  &&] 

O.  judge,  chairman,  or  assistant  barriiter. 

O.  dark  of  the  peace. 
Certificate,  Na  [ftc] 

SCHEDULE  a    (No.  2.) 

CBBTIFICATB  OF  HDUBBBOLOBB. 

^^»    Vof  ju  the  cate  may  be.] 

BmoaghJ 

This  Is  to  certify,  that  J.  B.,  of  inthis  was  this  day  doly  regis- 

tered before  me  as  a  voter  finr  this  dty  [town  or  borough,  at  the  cate  may  be]  in  right  cf  Mi 
house,  ftc  situate  at  [detcribing  the  ]^aoe  and  tUuation.]    Dated  this  day  of 

O.  judge,  diairman,  asristant  barrister,  or  banister,  &c, 

O.  dark  of  the  peace. 
CenificBt^No.  [Cac] 

SCHEDULED.     (No.  3.) 

CBBTIFICATB  OF  FRBBUXN,  &C. 


Town,     f    ^  [at  the  cate  may  be] 

Borm^h) 


This  is  to  certify,  that  it.  B.,  of  inthis  yeoman  [or  of  fA^  <Mf 
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mayk]  HH tUi  daj  Ady  ngliltrad  befim  ma  m aToter  Ibr  tfalf  dty  [loim or  tennigh, 
ttttk$cm  wmjf  be\  in  right  of  Us  bdag  •  midflnt  freemaik  [or  nridnt  ibrty-«hUUiig  ftw- 
kidff,  OS  lAeoue  may  6e].    Dated  thfa  day  of  at 

o.  jadffBi  dttirman,  aiBtoUmt  banlitar,  or  barrbter,  ftc 

O.  dtfkoftlit] 
Certifioite,  Na  [ft&l 


Oo  the  lltb  Jiilj,  1889,  psriiuMDi  piep«red  and  p—od  an  aet  which 
neeired  the  royal  aaient  on  the  above  date,  for  abolithfaig  the  pnnUnnent 
of  death  in  eertain  caaei,  and  sabatHutiog  a  leHer  in  place  of  it*  By  the 
act  far  eonolidathig  and  amending  the  laws  in  England  relative  to  lareenj, 
md  other  offences  connected  therewith,  it  ia  among  other  thinge  enacted, 
that  if  any  pemn  ahaD  fteal  in  any  dweOing^houae  any  chattel,  money,  or 
TikiaUe  aecority,  to  the  value  in  whole  of  five  pounds  or  more,  every  such 
offeoder,  being  convicted  thereof,  shall  sufier  death  as  a  felon ;  and^  by  the 
flyne  set,  whoever  shafl  steal  any  horse,  mare,  gddmg,  colt,  or  fiUj,  or  any 
kD,  oow,  ox>  heifer,  or  calf,  or  any  ram,  ewe,  sheep,  or  lamb,  or  shall 
irilfoDy  kiU  any  of  such  cattle  with  intent  to  steal  the  carcass  or  skin,  or 
SDy  part  of  the  cattle  so  kiOed,  every  such  offender  shall  be  guilty  of 
feloiij,  and  suffer  death  as  a  felon  on  conviction.t  And  by  another  act  for 
eoDiolidathig  and  amending  the  laws  in  Irdand  relative  to  larceny  and 
odier  oiieBcesy  it  is  among  other  things  enacted,  that  if  any  person  shall 
iteil  any  of  the  artidles  above  enumerated,  on  conviction  shaQ  suffer  death 
iiafdon.  It  bemg,  therefore,  deemed  expedient  that  a  milder  punish- 
neoithan  that  of  death  should  be  inflicted  for  any  of  these  offinces,  so 
audi  of  the  said  acts  which  mflicted  the  penalty  of  death  for  any  of  the 
before  named  felonies  were  repealed  ;  and,  m  place  thereof,  from  and  after 
tbe  nth  July,  1839,  any  person  convicted  of  any  of  the  above  named 
fdooiei,  or  of  counselling,  aiding,  or  abetting  their  commission,  shall  be 
tisosported  beyond  seas  for  life.  This  act  ezpresdy  prohibits  the  governors 
orlienteDsnt-govemors  of  any  colony  from  giving  any  pardon  or  tidtet  of 
kire  to  any  person  transported,  or  who  shall  receive  a  pardon  on  condition 
of  tzansportation,  or  any  order  or  permission  to  suspend  or  remit  the 
hbonr  of  any  such  person,  except  in  cases  of  illness,  until  such  perscm,  if 
tnuported  for  seven  years,  shall  have  served  four ;  if  transported  for 
Crarteen  yean,  shall  have  served  six  ;  or  if  transported  for  life,  shall  have 
nrred  eight  years  of  labour.  It  also  determines  that  no  person  shall  be 
apiUe  of  acquiring  or  holdnig  any  property^  or  of  bringing  any  action 
for  (he  recovery  of  any  property,  until  such  penon  shall  have  duly  ob- 
tained a  pardon  from  the  governor  or  Heutenant-govemor  of  the  colony  or 
Kttkment  in  which  he  or  ahe  ahaU  have  been  confined :  provided  that  no- 
^  in  the  act,  however,  shall  in  any  manner  affect  his  majesty's  royal 

pKwgative  of  merej.X 
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The  mdnieipAl  law  tti  Englaad  if  dhrMed  into  two  Idnde— flie  unwritten 
or  common  law,  aod  the  written  or  statute  law.  The  unwritten  law  in- 
dudes  not  onlj  general  euaiamsy  or  the  common  law,  properij  so  caUed; 
but  also  ih» parHeular  customs  of  certain  parte  of  the  kingdom;  and  bV 
wiae  thoae  particular  laws  that  are  by  cuatom  obeerred  only  in  certain 
oourta  and  jurisdictions.  Lord  chief  justice  Wihnot  has  aaid,  that  *«  the 
statlite  law  is  the  wifl  of  the  legidatare  in  writing;  the  oonmon  law  is  no- 
thing else  but  statutes  worn  out  by  time.  All  our  law  began  'hj  coueBt 
of  the  legislature,  and  whether  it  is  now  law  by  nsage  or  writiag  is  the 
same  thing.  Both  statute  kw  and  common  law  originally  flowed  iron 
the  same  fouBtain"^that  is,  from  the  soToreign,  with  consent  and  adriee 
of  his  parliament  And  lord  Hale  declares  to  the  same  efitwt,  *^  that  nuuij 
of  those  things  that  we  now  take  for  common  law,  were  undoubtedly  nets 
of  parliament,  though  not  now  to  be  found  on  record."*  Thoogh  thb  s 
vndoubteclly  the  origin  of  the  greatest  part  of  the  oommoii  law,  yet  imMh 
of  it  certainly  has  been  introduced  by  usage,  eren  of  modem  date,  whkb 
general  conrenienoe  has  adopted.  8uch  for  instanoeisthe  law  of  die  roai, 
that  hones  and  carriages  should  invariably  keep  the  left  side  of  the  road, 
and  consequently  in  meeting  should  pass  each  other  on  the  whq»  hand. 
This  law  has  not  been  enacted  by  statute,  and  is  so  modem  that  profemr 
Christian  is  the  first  who  has  mentioned  it  in  a  book  of  law.  Bot  geneni 
conrenience  discovered  its  necessity,  and  the  judges  have  eo  Har  confirmed  it, 
as  to  declare  frequently  at  nisi  prius,  that  whoever  disregards  this  aalutan 
rule,  is  answerable  in  damages  for  all  the  consequences.  Tlie  kws  relat- 
ing to  bills*  of  exchange,  insurance,  and  aU  mercantile  contracts,  are  as 
much  the  general  law  of  the  land,  as  those  relating  to  marriage,  or  mu^ 
der.  And,  in  consequence,  merchants  have  frequently  imagined  that  aO 
their  new  fashions  and  devices  immediate  become  the  law  of  the  land, 
which  is  a  mistake :  merchants  ought  to  take  their  law  from  the  couiH, 
and  not  the  courts  from  merchants. 

The  written  laws  of  the  kingdom  are  statutes,  acts,  or  edicts,  made  by 
the  king's  majesty,  by  and  with  the  consent  of  the  three  estates  (^  psriia- 
nent, — the  lords  spuntual  and  temporal,  and  commons  in  pariiamflnt  sh 
sembled;  of  which  Moffna  Charta  is  the  oldest  new  extant,  as  confiimed 
in  parliament,  0  Hen.  III.,  though  doubtless  there  were  many  acta  before 
that  time,  the  records  of  which  are  now  lost,  and  their  detemunatbaa  are 
at  present,  perhaps,  currently  received  for  the  maxims  of  the  old  oobubod 
law. 

Statutes  are  either  general  or  special,  public  or  private.  A  gener- 
al or  public  act  is  an  universal  rule,  that  regards  the  whole  conuaiuuty: 
and  of  which  the  courts  of  law  are  bound  to  take  notice  judidaDy  sod  ez 
officio :  without  the  statute  being  particularly  pleaded,  or  fonnaU]^  ^ 

*  Hist  Com.  Iaw, 
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forth  by  die  jaaij  who  dmma  an  advantage  under  it    SpeeU  or  priTale 
acts  are  nitber  exoeptions  than  rules,  being  those  which  onlj  operate  up- 
OS  psiticolar  persons  and  priTate  coneems :  and  of  these  (which  are  not 
promulgated  with  the  same  notoriety  as  the  former)  the  judges  are  not 
bound  to  take  notioe,  unless  they  be  formally  shown  and  pleaded.*     Few 
imtaooe,  the  statute  to  prevent  spiritual  persons  from  making  leasss  for 
ioDgcr  terms  than  twenty-one  years,  is  i^  public  act :  because  it  is  a  rule 
prescribed  to  the  whole  body  of  spiritual  peisons  in  tlie  nation :  but  an  act 
for  aoy  particular  bbhop  to  make  a  lease  to  A.  R  for  sixty  years,  is  an 
ooeption  to  this  rule;  it  concerns  only  the  parties  and  that  particular 
Ushop's  successors  t  and  is  therefore  a  prieaie  act     Statutes  are  also 
either  deelaratortf  of  the  common  law,  or  remedial  of  some  of  its  defects, 
and  are  therefore  generally  mentioned  in  contradistinction  to  penal  statutes; 
dedaratoiry,  where  the  old  custom  of  the  kingdom  is  almost  fallen  into 
dbiue  or  become  disputable;    remedial,  those  statutes  which  are  made 
to  supply  such  defects,  and  abridge  sudi  superfluities  in  the  common  law, 
ss  arise  either  from  the  general  imperfection  of  all  human  hiws,  from 
cfainge  of  time  and  circumstances,  from  the  mistakes  and  unadvised  deter- 
BBations  of  judges,  or  from  any  other  cause  whatsoerer.    And  to  ac- 
oomplish  this,  the  oommMi  law  must  be  enlarged  where  it  was  too  m- 
enmseribed,  or  restrained  where  it  was  too  iax  and  luxuriant;  which  has 
siren  rise  to  another  subordinate  divisbn  of  remedial  acts,  called  enlarg- 
ing aod  restraining  statutes.     In  attending  to  the  rules  to  be  observed  in 
the  construction  of  statutes,  it  may  be  remarked,  that  there  are  three 
foints  to  be  coosideied  in  the  exposition  of  all  remedial  laws :  that  is, 
how  the  common  law  stood  at  the  making  of  the  act;  what  the  mischief 
was  far  which  the  common  law  did  not  provide;  and  what  remedy  the  par- 
liunent  may  have  already  provided.     Again,  a  statute  which  treats  of 
things  and  persons  of  an  inferior  rank,  cannot  by  any  general  roarda  be 
extended  to  those  of  a  superior.     Thus  a  statute  treating  of  deans  and 
^^itn  haicmg  spiritual  promotianSf  b  held  not  to  extend  to  bishops. 
With  respect  to  penal  statutes,  they  must  be  construed  strictly j  though 
the  statutes  against  frauds  are  to  be  liberally  and  beneficially  expounded. 
The  reason  of  this  difference  is,  because  the  former  statutes  act  upon  the 
offender,  ,whereas  the  latter  upon  the  offence :  and  in  all  statutes^  one  part 
nust  be  construed  by  another,  so  that  the  whole,  if  possible,  may  stand. 
Snppoung  the  common  law  and  a  statute  should  differ,  the  former  gives 
piue  to  the  latter;  and  an  old  statute  is  superseded  by  a  new  one.     But 
ifsrtatutewhKh  repeals  another  be  itself  repealed,  the  first  statute  is 
thereby  revived  vrithout  any  formal  wends  for  that  purpose. 

Msnyplaoesbesides  the  realm  of  Ekigland  are  subject  to  its  laws.   Wales 
contioiied  for  many  centuries  independent  of  England  ;  it  was  subdued 

•  13  Elia.,  c.  10. 
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and  divided  among  fbe  oonqneron  hj  WiDiam  L;  it  was  eompktelj  an- 
nexed to  the  crown  of  England  bj  Edwaid  I.  in  1S03;  but,  tifl  the  reigii 
of  Henrj  YIII.  it  was  governed  bj  its  own  laws.  In  the  year  1535  in 
act  of  parliament  declared  that  the  dominion  of  Wales  shall  be  for  ever 
united  to  the  kmgdom  of  England :  that  aU  Wdshmen  born  shall  have 
the  same  liberties  as  other  the  king's  subjects;  that  lands  in  Wales  ihaD 
be  inheritable  according  to  the  English  tenures  and  rules  of  descent ;  tbat 
the  laws  of  England,  and  none  other,  shall  be  used  in  Wales  :  with  maiij 
other  provisions  with  regard  to  the  regulation  of  the  police  of  thb  ancient 
prindpalit  J.  This  union  sent  twenty-seven  Welsh  members  into  the  Eng- 
lish house  of  commons,  which  continued  till  the  late  reform  bill  altered  the 
whole  constitution. 

On  the  death  of  Alexander  III.,  a  disputed  succession  to  the  crown  of 
Scotland,  gave  Edward  I.  a  pretence  for  meddling  in  its  affairs,  and  partlj 
by  treachery,  and  partly  by  force  of  arms,  he  reduced  that  kingdom  for  a 
short  time  to  the  dominion  of  the  laws  of  England.  He  carried  the  crovn 
and  regalia  to  England,  with  all  its  public  records,  the  latter  of  whidiweR 
lost  in  conveying  them  back  to  Scotland  by  sea,  in  1660,  in  the  reign  of 
Charles  II.  Notwithstanding  the  happy  accession  of  James  L,  Scotland 
continued  for  more  than  a  centuiy  a  separate  and  independent  kiogdoni, 
although  formed  by  nature  to  be  but  one  people.  Sir  Edward  Coke  ob- 
serves how  marvellous  a  conformity  there  was,  not  only  in  the  rdigion  and 
lAOgu^ge  of  the  two  nations,  but  also  in  their  ancient  laws,  the  deaxni  of 
their  crowns,  their  parliaments,  their  tilks  of  nobility,  their  officers  of  state 
and  of  justice,  theur  writs,  their  customs,  and  even  the  language  of  their 
laws.  Upon  which  account  he  supposes  the  common  Uw  of  each  to  ba?e 
been  origmaUy  the  same;  especially  as  the  most  ancient  and  authentic  book 
.  called  Be^  MajestaSy  containing  the  most  andent  common  law  of  Scot- 
land, is  extremely  similar  to  that  of  Olanvil,  which  contains  the  principfei 
of  the. English  common  law,  as  it  stood  in  the  reign  of  Henry  IL  And 
the  many  diversities  subsisting  between  the  two  Uws  at  present,  may  be 
easily  accounted  for,  from  a  diversity  of  practice,  in  two  large  junsdK- 
tions,  which  had  no  communkatk>n  vrith  each  other,  and  from  the  ads  of 
two  distinct  and  independent  parliaments,  which  have  in  many  poials  al- 
tered and  abrogated  the  old  conounon  law  of  both  kingdoms. 

The  municipal  or  common  laws  of  England  are,  generally  speaking,  of 
no  force  or  validity  in  Scotland;  because,  by  the  act  of  union,  her  ovn 
municipal  laws  were  ordained  to  be  observed,  unlea  altered  by  pailiaoMiiL 
The  town  of  Berwick-upon-Tweed  was  originally  part  of  the  reafan  of 
Scotland,  and,  as  such,  was  for  a  time  reduced  by  king  Edwsid  L  into 
the  posaession  of  the  crown  of  England;  during  wldch  snbjeetioB,  it  re- 
ceived from  that  prince  a  charter  whksh  was  confirmed  by  king  Edward 
III.  with  some  additions  after  it  was  ceded  by  Edward  Baliol,  to  be  for 
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ever  united  to  tlie  erown  and  realm  of  England;  and  it  was  partiealarij 
granted  that  it  should  be  gorerned  fay  the  laws  and  usages  which  it  enjoyed 
during  the  time  of  king  Alexander  III.,  before  its  reduction.  James  I. 
new-modelled  its  constitution,  and  granted  a  new  charter,  putting  it  up(»i 
an  English  footing.  Though  it  has,  therefore,  some  local  peculiarities, 
derived  from  the  ancient  l^ws  of  Scotland,  yet,  it  is  now  clearly  part  of 
the  reahn  of  England,  being  represented  by  burgesses  in  the  house  of  com- 
mons, and  bound  by  aU  the  acts  of  the  British  parliament,  whether  speci- 
aOj  named  or  otherwise. 

Ireland,  originally  called  lemi,  Hibemia,  and  also  Scotia,  was  formerly 
goTerned  by  its  own  kings,  tOl  it  was  conquered  by  Henry  II.  It  was  de- 
nominated the  lordship  or  dominion  of  Ireland,  and  the  king  was  simply 
itjied  dommus  WhemkBj  lord  of  Ireland,  till  the  33d  year  of  the  reign 
of  Heu7  VIII.,  when  he  assumed  the  title  of  kuig.  Henry  II.  planted 
an  English  ook>ny  in  it,  from  whom  a  great  proportion  of  the  present  in- 
babkaots  are  descended,  and  the  laws  of  England  were  then  received  and 
iwom  to  by  the  Irish  nation  assembled  at  the  council  of  Lismore;  and,  al- 
though Irdand  continued  from  that  time  to  the  reign  of  George  III.  a 
diftinct  kingdom,  still  it  remained  in  a  state  of  dependence  on  England, 
aod  necevarily  conformed  to,  and  was  bound  by,  such  laws  as  the  superior 
itate  thought  proper  to  prescribe  or  sanction.  At  the  time  of  its  conquest, 
Ireland  was  gOTemed  by  the  Brehon  law,  so  styled  from  the  name  of  the 
Irish  judges,  who  were  called  Brehons :  to  which  the  Irish  clung  tena- 
ciously till  Edward  III.  entirely  abolished  it  by  an  act  of  parliament  holden 
atKiikeDny,  whkh  unanimously  dedared  it  to  be  "  no  law  but  a  lewd  cus- 
tom crept  in  of  later  times."  The  delay  occasioned  by  sending  oyer  acts 
of  the  Irish  parliament  to  the  British  mmistry  before  they  could  pass  into 
a  kw,  created  much  inoonrenience,  which  evil  with  some  others,  turned  the 
attention  of  the  English  cabinet  to  a  union  of  the  two  kingdoms,  the  arti- 
deiof  whidihave  been  already  giren,  p.  S67.  This  great  political  measure 
was  completed  on  the  3d  July,  1800,  when  an  act  was  passed  in  order  to 
promote  and  secure  the  essential  interests  of  Great  Britain  and  Ireland^ 
Md  to  conaolidate  the  strength,  power,  and  resources  of  the  British  em- 
pire. 

The  lale  of  Man  was  formerly  a  distinct  territory  fit>m  England,  and 
was  not  governed  by  its  laws,  neither,  unless  particularly  named,  did  an 
act  of  psrliament  eotoMl  to  it.  It  was  anciently  a  subordinate  feudatory 
kingdom,  subject  to  the  crown  of  Norway;  then  to  king  John  and  Henry 
III.  of  England,  and  afterwards  to  the  kings  of  Scotland,  which  is  the 
reason  that  the  bishop  of  Sodor  and  Man  has  not  a  seat  in  the  house  of 
lords;  it  afterwards  feO  to  the  crown  of  England;  and  at  length  Henry 
lY.  dsiaed  the  island  in  right  of  conquest,  and  conferred  it  on*  the  earl  of 
Northumberland;  upon  whose  attainder  it  was  granted  under  the  title  of 
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the  lordsbip  of  Man,  by  leiten  patent,  7  th  of  Henry  IV.,  to  Sir  John 
de  Stanley.  It  continued  in  hit  lineal  descendents  for  eight  generations,  iifl 
the  death  of  Ferdinand,  earl  of  Derby,  in  1594>  when  a  oontrorersy,  con- 
eeming  its  inheritance,  arose  between  his  daughters  and  Wilfiam  his  mmv- 
ing  brother :  upon  which,  and  a  doubt  which  was  started  concemiog  the 
ralidity  of  the  original  patent,  the  island  was  seised  into  queen  Elizabeth's 
bands.     James  I.  granted  it  to  sereral  individuals;  all  of  which  ham^ 
either  expired  or  being  surr^Mlered,  it  was  granted  by  James  I.  to  Wil- 
liam, earl  of  Derby,  and  the  heirs  male  of  his  body,  with  remainder  to  hk 
heirs  general     On  the  death  of  James,  earl  of  Derby,  in  1735,  the  msie 
line  of  William  failing,  the  duke  of  Athol  succeeded  to  the  island,  as  bar 
genera],  by  a  female  branch.     In  the  mean  time,  though  the  tide  of  king 
had  long  been  dbused,  the  earls  of  Derby,  as  lords  of  Man,  had  always 
maintained  a  sovereign  authority,  by  assenting  or  dissenting  to  laws,  and 
exercising  an  apellate  jurisdiction.     Though  no  English  writ  or  process 
from  Westminster  was  of  any  authority  in  Man;  yet,  an  appeal  lay  from 
the  lord  of  the  island  to  the  king  of  Qreat  Britain  in  council.    But  the 
distinct  jurisdiction  of  this  little  subordinate  royalty  being  found  iaconvfr- 
nient  for  the  purposes  of  public  justice,  and  for  the  revenue,*  authoritj  was 
given  to  the  treasury  to  purchase  the  interest  of  the  then  proprietor,  for 
the  use  of  the  crown,  in  order  to  break  up  the  asylum  wluoh  it  afforded 
for  debtors,  outlaws,  and  smugglers.     This  purchase  was  eonipleted  m 
the  year  1765,  and  confirmed  by  parliament,!  after  which  the  whole  island 
and  all  its  dependencies  were  inalienably  vested  in  the  crown,  and  sub- 
jected to  the  regulations  of  the  British  excise  and  customs.    The  landed 
property,  however,  of  the  Athol  family, 'their  manorial  rights  and  emolu- 
ments, with  the  patronage  of  the  bishopric,  and  other  eoclesiastioal  beoefi- 
ces,  were  excepted. 

The  islands  of  Jersey,  Guernsey,  Saric,  Aldeiney,  and  their  i^pendsges, 
were  parcel  of  the  duchy  of  Normandy,  and  were  united  to  the  crown  of  En^ 
land  by  the  first  princes  of  the  Norman  Ibe.  They  are  governed  by  their 
own  laws,  which  are  chiefly  the  ducal  customs  of  Normandy,  as  contained 
in  an  ancient  book  of  great  authority  called  Le  Grand  Ccustunner.  Writs 
from  the  courts  of  Westminster  are  of  no  force  there;  but  the  king's  com- 
mission is :  they  are  not  bound  by  acts  of  parliament,  unless  particu- 
larly named  therein.  All  causes  are  originally  determined  by  their  own 
officers^  the  tiailiffs,  and  jurats  of  the  islands;  but  an  appeal  fies  from  them 
to  the  king  in  council  in  the  last  resort. 

Besides  these  islands^  the  colonies  in  more  distant  countries  are  ako  m 

some  respect  subject  to  the  English  laws.    In  oolomes  where  the  lands  are 

dauned  by  right  of  occupancy,  when  found  desert  and  uncultivated,  and 

thereafter  peopled  from  the  mother  country,  then  the  English  laws,  beiog  (he 

•  12  Geo.  T.,  c.  8.  f  5  Geo.  III.,  c  26. 
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natonl  bathrigbt  of  the  people,  are  ettaUkhed;  but  when  already  peo- 
pled and  eoltiTated,  and  gained  by  conquest  or  oeded  by  treaty  from 
other  European  nations,  then  the  Liifs  of  the  kingdom  which  oiiginafly 
held  the  sorereignty  are  respected,  and  so  many  of  the  English  hiws  only 
are  introdnced  as  are  applicable  to  the  rituation  and  condition  of  the  new 
cokHiy.  Lord  Mansfield  has  proved  by  learned  arguments  that  the  king 
can  diange  those  laws,  as  circumstances  require,  and  that  he  has  a  legis- 
latire  authority  by  his  prerogatiTe  alone  over  a  ceded  or  conquered  eoun- 
trj.  The  American  and  West  India  colonies  are  principally  of  the  latter 
sort,  and  being  no  part  of  the  mother  countiy,  but  distinct,  although  de- 
pendent dominions,  the  common  law  of  England,  as  such,  has  no  aQowance 
or  aQth<Mity  there;  they  are  subjidct,  however,  to  the  oontrol  of  parliament, 
though  they  are  not  bound  by  any  acts  of  parliament,  unless  particulariy 
named.  With  respect  to  iheir  interior  polity,  they  are  prindpaDy  of  three 
sorts.  I.  Provincial  establishments,  the  constitutions  of  which  depend  on 
the  Kspective  commissions  issued  by  the  crown  to  the  governors,  and  the 
uatradiona  whidi  usually  accompany  those  commisitons  t  under  the  au- 
thority of  whidi,  provincial  assemblies  are  constituted,  witfi  the  power 
granted  to  them  by  the  crown  of  making  local  ordinances,  not  repugnant 
to  the  laws  of  England.  11.  Proprietory  governments,  granted  out  by 
the  crown  to  indiriduab,  in  the  nature  of  feudatoiy  principalitieB,  vritb 
al  the  inferior  regalities,  and  subordinate  powers  of  legidation,  which  for- 
ma^j  belonged  to  the  owners  of  counties  palatine :  yet,  still  vrith  these 
expreaa  conditionB,  that  the  ends  for  which  the  grant  was  made  be  substan- 
tially pursued,  and  that  nothing  be  attempted  which  may  dwogate  from 
the  king's  right  of  sovereignty.  III.  Charter  governments,  in  the  nature 
of  ctril  corporations,  vrith  the  power  of  making  bye-laws  for  their  own  in- 
terior r^;ttlation,  not  contrary  to  the  laws  of  England ;  and  with  such 
i^lits  and  authorities  as  are  specially  given  them  in  their  several  charters 
of  iocorporatwn.  The  form  of  government  in  most  of  them  is  borrowed 
from  the  mother  country.  They  have  a  governor  named  by  the  kmg— 
in  sooie  proprietory  colonies  by  the  proprietor — who  is  his  representative 
or  deputy.  They  have  their  own  courts  of  justice,  from  whose  decisions 
ao  appeal  lies  to  the  king  in  council.  Their  general  assemblies,  whwh  are 
tlieir  boose  of  commons,  with  their  council  of  state,  which  is  their  upper 
house  or  house  of  peers,  with  the  concurrence  of  the  governor,  who  is  the 
^^8  representative,  make  laws  suited  to  their  own  emergcL  Ties.*  But  it 
>  particulariy  dedared,  that  all  laws,  bye-lawt,  usages,  and  customs,  in 
praetioe,  in  any  of  the  colonies  which  are  repugnant  to  any  law,  made  or 
to  be  made  in  England,  relative  to  the  said  colonies,  shall  be  utteriy  void 
and  of  none  effect  And,  because  several  of  the  colonies  had  claimed  a 
sole  and  exduaive  right  of  imposing  taxes  upon  themselves,  an  act  of  pap- 

*7&8Will.  ni.,c28. 
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liament  *  expnevlj  declared  tbat  all  hit  majesty's  oolonieB  Id  America 
been,  are,  and  of  right  ought  to  be,  subordinate  to  and  dependent  oi 
imperial  crown  of  Qreat  Britain;  which  has  full  power  and  authorii 
make  laws  and  statutes  of  sufficient  validity  to  bind  the  colonies  and 
pie  of  America,  subjects  of  the  crown  of  Great  Britain  In  all  cases  wbi 
ever.  This  authority  was  very  forcibly  exemplified  and  enforced  bj 
statute  t  for  suspending  the  legislature  of  New  York,  and  by  several  su 
quent  statutes.  By  another  act  j:  George  III.  was  empowered  toooDci 
a  truce  or  treaty  with  the  American  cqlonies,  and  by  his  letters  paten 
suspend  or  repeal  any  acts  of  parliament  which  rdated  to  those  ooloj 
And  by  the  first  act  of  the  definitive  treaty  of  peace  and  friendship  bed 
his  Britannic  majesty  and  the  United  States  of  America,  signed  at  Pi 
September  3, 1783,  his  Britannic  majesty  acknowledges  the  United  Sb 
of  America  to  be  free,  sovereign,  and  independent  states. 

The  kingdom  of  Hanover  and  his  majesty's  other  property  in  Germi 
being  entirely  unconnected  with  the  laws  of  England,  do  not  eommDok 
with  this  nation  in  any  respect  whatever.  The  English  legidature  1 
wisely  remarked  the  inconveniences  which  had  formerly  resulted  irom  1 
continental  territories  which  the  princes  of  the  Norman  line  brought  vi 
them,  and  from  Anjou  and^  its  appendages  which  fell  to  Henry  II. 
hereditary  descent,  and  engaged  England  in  foreign  wars  for  neai 
four  hundred  years,  tOl,  happily  for  the  peace  and  prosperity  of  the  naiitf 
they  were  lost  in  the  reign  of  Henry  VI.  From  that  time,  they  nhseni 
that  our  maritime  interests  were  better  understood,  and  more  doiely  pn 
sued;  and,  in  consequence  of  resting  from  civil  wars  and  being  remoTj 
from  continental  politics,  the  nation  began  to  flourish  and  become  moi 
considerable  in  Europe,  than  when  her  princes  possessed  continents!  im 
tories,  and  her  councils  were  distracted  by  foreign  interests.  In  ooot 
quence  of  this  experience  and  these  considerations,  a  clause  was  wisely  a 
sorted  m  the  act  of  settlement,  ^  which  provided,  <^  that  in  case  the  em 
and  imperial  dignity  of  this  realm,  shall  hereafter  come  to  aoj  peno 
not  being  a  native  of  this  kingdom  of  England,  this  natkm  thsH  not  I 
obliged  to  engage  in  any  war  for  the  defence  of  any  dommions  or  territori^ 
whksh  do  not  belong  to  the  crown  of  England,  without  consent  of  pailiameiit| 

The  main  or  high  seas  are  part  of  the  realm  of  England,  and  on  wbio 
the  courts  of  admiralty  have  jurisdkstion,  but  they  are  not  subject  to  1^ 
common  kw.  The  main  sea  beguis  at  low  water  mark;  bot,  betra 
the  high  water  and  the  low  water  mark,  where  the  sea  ebbs  and  flowi,  ^ 
common  law  and  the  admiralty  have  an  alternate  jurisdiction;  one  up^ 
the  water  when  it  is  full  sea;  and  the  other  upon  land  when  it  nebb. 

The  territory  of  England  is  liable  to  two  divisbns,  the  one  Bcciesf^ 
ABTiCAL,  the  other  oiviL. 
•  6  Geo.  III.,  c.  ISJ^t  7  Geo,  1 1 1. ,  c  fi9.-J  »  Geo.  I IL ,  c.  46.— §  12  ft  IS  Wil  UI,  t  i 
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^  I.  The  BCCLESiABTiOAL  IS  primarily  divided  into  two  proniicei,  Gaoter- 
try  and  York.  A  province  k  the  circuit  of  an  archbishop'f  juriadictioD. 
hch  proviDoe  contains  several  dioceses  or  sees  of  suiTragan  hishops :  Canter- 
try  containing  tweotj-one,  and  York  three,  besides  the  bishopric  of  Man, 
lUch  was  annexed  to  the  province  of  York  bj  Henry  YIIL  Again,  eveiy 
iDcese  is  divided  into  archdeaconries,  whereof  in  all  there  are  sixty;  each 
ttcbdesconry  into  rural  deaneries,  which  are  the  circuit  of  the  arch'-deacons 
ttd  rand  deans*  jurisdictions;  and  every  deanery  is  divided  into  parishes. 

II.  The  CIVIL  division  of  the  territory  of  England  is  into  counties,  hun- 
heds,  lithingB,  or  towns,  which  division,  as  it  now  stands,  seems  to  owe 
h  original  to  Alfred :  who,  to  prevent  the  rapines  and  disorders  which 
ivnieily  prevailed  in  the  realm,  instituted  tithings ;  so  called  from  the 
luon,  because  ten  freeholders  with  their  families  composed  one.  These 
A  dwelt  together,  and  were  sureties  or  free  pledges  to  the  king  for  the 
food  behaviour  of  each  other.  One  of  the  principal  inhabitants  of  the 
tthmg  is  annually  appointed  to  preside  over  the  rest,  and  is  called  the 
Vthing  man,  the  headborough,  and  in  some  countries  the  boisholder,  or 
V>rough»>elder. 

Tiihings,  towns,  or  vills,  are  of  the  same  signification  in  law.  A  city 
a  a  town  incorporated,  which  is  or  has  been  the  see  of  a  bishop.  A 
Immgh  is  a  town,  either  corporate  or  not,  that  sends  burgesses  to  parlia- 
neat  As  ten  families  of  fireemen  composed  a  town  or  tithing,  so  ten 
tithmgs  or  ten  times  ten  families  composed  a  superior  division,  called  a 
li\mdred.  The  hundred  is  governed  by  a  high  constable  or  baililT.  In 
fome  of  the  more  northern  counties  these  hundreds  are  called  wapentakes^ 
iKcauie  the  people  at  a  public  meeting  confirmed  their  union  with  the 
goremor  by  taking  or  touching  hu  weapon  or  lance. 

A  county  or  shire  is  composed  of  an  indefinite  number  of  these  hun- 
<^  Shire  is  a  Saxon  word  signifying  a  division  :  but  a  county,  comi- 
talui,  ifl  evidently  derived  from  cornea^  the  count  of  the  Franks;  that  is, 
tbe  earl  or  alderman  of  the  shire,  to  whose  government  it  was  intrusted. 
This  he  usually  exercised  by  his  deputy,  still  called  in  Latin  vice-comes,  and 
in  English,  the  sheriff,  shrieve,  or  shire-reeve,  signifying  the  officer  of  the 
diite,  upon  whom  its  civil  administration  is  now  entirely  devolved.  In 
some  oountiefl  there  are  intermediate  divisions  between  the  shire  and  the 
Iiundieds,  as  lathes  in  Kent,  and  rapes  in  Sussex,  each  of  them  contain- 
ing about  three  or  four  hundreds.  These  had  formerly  lathe-reeves  and 
npe-neves,  acting  in  subordination  to  the  shire-reeve.  Where  a  county 
N  dinded  into  three  of  these  intermediate  jurisdictions,  they  are  called 
iriihmgg;  and  which  were  anciently  govenied  by  a  trithing-ioeeve.  These 
^^  lubnst  in  the  extensive  county  of  York,  where  by  an  easy  corruption 
tliey  are  called  ridings. 

There  are  forty  counties  in  England,  and  twelve  in  Wales.     Three  of 
^^ese,  Cheater,  Durham,  and  Lancaster,  are  called  counties  palatine,  so 
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called  a  jpalaiio^  because  their  ownera,  tbe  earl  of  dieater,  tlie  fanbop^ 
Durham,  and  the  duke  of  Lancaater,  had  in  those  ooonties  jttra  regoB^ 
as  fullj  as  the  king  has  in  his  palaces.  They  might  pardon  treasoai,  mnj 
ders,  and  felonies;  they  appoint  afl  judges  and  justioea  of  tbe  peaee,  ^ 
writs  and  indictments  run  in  their  names,  as  they  do  in  the  king's  in  otlij 
counties;  and  all  offences  are  said  to  be  done  against  their  peace.  Tbej 
palatine  privileges  were  in  all  probability  origmally  granted  to  the  com 
ties  of  Chester  and  Durham,  because  they  bordered  upon  enemies'  ooiq 
tries,  b  order  that  the  inhabitants  might  have  justice  adndniBtered  i 
home»  and  not  be  obliged  to  go  out  of  the  county  and  lenre  it  open  to  d 
enemies'  incursions.  Lancaster  was  created  such  by  Edward  III.,  b  fi 
your  of  Henry  Plantagenet,  first  earl,  and  afterwards  duke,  of  Lancaiti! 
Of  these,  the  county  of  Durham  is  the  only  one  now  remaining  in  tl 
hands  of  a  subject;  for  the  earldom  of  Chester  was  united  to  the  ao^ 
by  Henry  III.,  and  has  erer  since  given  a  title  to  the  king's  ddest  w 
The  county  palatine  of  Lancaster  was  the  property  of  Henry  BoliogbroU 
the  son  of  John  of  Qaunt,  at  the  time  when  he  usurped  the  crown  \ 
Richard  II.  and  assumed  the  title  of  Henry  IV.  But  he  was  too  pradd 
to  suffer  this  to  be  united  to  the  crown,  knowing  tbe  insufficienej  of  hi 
title,  lest  if  he  lost  the  one  he  might  lose  the  other  also :  for  he  koew  ihi 
he  possessed  tbe  dudiy  of  Lancaster  by  sure  and  indefeasible  title,  but  th^ 
his  title  to  the  crown  was  entirely  usurped :  for,  after  the  decease  < 
Richard  II.  the  right  of  the  crown  was  in  the  heir  of  Lionel,  duke  < 
Clarence,  second  son  of  Edward  III.,  whereas  John  of  Gaunt,  fiitberl 
this  Henry  IV.,  was  but  the  fourth  son.  And,  therefore,  in  tbe  firi 
year  of  his  usurpation  he  procured  an  act  of  parliament,  ordering  thai  ih 
duchy  of  Lancaster  and  all  other  his  hereditary  estates,  with  all  their  royalti^ 
and  franchises,  should  remain  to  him  and  his  heirs  for  ever;  and  should  n 
main,  descend,  be  administered,  and  governed,  in  like  manner,  as  if  be  uerei 
had  attained  the  regal  dignity.  Consequently  they  descended  to  bi«  sol 
and  grandson,  Henry  V.  and  Henry  VI.,  and  the  former  added  many  ne^ 
privileges  and  territories  to  the  duchy.  When  the  house  of  Yoik  wtnie^ 
their  just  rights  and  recovered  the  throne,  this  duchy  was  declared  by  par- 
liament to  be  forfeited  to  the  crown,  and  at  tbe  same  time  it  waa  inw^ 
porated,  and  ordained  to  continue  as  a  county  palatine,  and  abo  to  make 
it  parcel  of  the  duchy :  and  fiurther,  Edward  IV.  vested  the  wbole  in  bim- 
self  and  hn  heirs,  kin^s  of  England  for  ever,  but  under  a  sepante  guid- 
ing and  government  from  the  other  inheritances  of  the  crown. 

The  isle  of  Ely  is  not  a  county  palatine,  though  sometimes  errooeoudy 
called  so,  but  is  only  a  royal  franchise :  the  bishop  of  Ely  ba?iD;^  b/i 
grant  of  kmg  Henry  I.,  jura  regalia  within  the  ide  of  Hy,  wberebjbe 
exercises  a  jurisdiction  over  all  causes,  both  criminal  and  civil 

There  are  also  counties  corporate;  which  are  certain  citiea,  some  with 
more,  some  with  less  territory  annexed  to  them :  there  are  twelve  (^)  ^^ 
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loo,  Clieflier,  BriaM,  OoTOOtry,  Oiuitarirary,  Exeter,  Oiouoetter,  latchfidd, 
JBodn,  Norwioh,  Woroester,  and  York;  and  fire /<m»i«»  KingtioD-upoii- 
loil,  Nottingham,  Neweaitlo-upoa^Tyiie,  Pool  and  SouthainptoB.  Out  of 
fecial  grace  and  laTour,  the  kings  of  England  have  at  different  timeB 
noted  the  privflege  to  theie  eitiea  and  towna  to  be  oountiet  of  tbemielveB, 
id  not  to  be  oomporifed  in  the  conntiea  by  whidi  they  are  nirroanded,  but 
» be  governed  by  their  oim  aheriflb  and  other  magistrates,  so  that  no  offi- 
n  of  the  eonnty  at  large  hare  any  power  io  intermeddle  therein.* 
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College  of  Justice. — Though  the  first  institution  of  the  College  of 
lastioe  is  generally  attributed  to  king  James  V.,  yet,  in  all  probability, 
yg  grand-uncle  John,  duke  of  Albany,  who  was  regent  of  the  kingdom 
iariog  that  monarch's  minority,  was  its  original  projector  and  founder. 
Sir  George  Mackenzie  informs  us,  that  the  duke  of  Albany  formed  the 
ifitended  court  on  the  model  of  the  parliament  of  Paris;  and  accordingly 
applied  to  his  kinsman.  Pope  Clement  YII.,  for  a  bull,  empowering  him 
io  tax  the  Scottish  bishoprics  for  the  support  of  his  intended  institution. 
TLis  was  warmly  opposed  by  the  clergy,  which  occasioned  considerable 
Jelaj;  but  in  the  end,  the  wishes  of  Albany  and  the  young  king,  who  had 
assamed  the  reins  of  administration,  prevailed  at  Rome,  and  the  Pope 
issued  a  bull  on  the  15th  September,  1531,  authorizing  a  contribution  to 
be  raised  from  the  Scottish  bishoprics  and  monastic  institutions,  of  ten 
tbousand  golden  ducats  of  the  chamber  ^dticatorum  auri  de  camera  J,  for 
(be  mamtenance  of  the  senators.  The  bull  also  provided  that  one  half  of 
the  senators  should  be  ecclesiastical  dignitaries,  and  the  other  laymen. 

After  providing  for  the  maintenance  of  the  ecclesiastical  and  lay  dig- 
nitaries of  this  court,  an  act  of  parliament  was  passed  on  the  17th  May, 
1532,  in  the  following  terms :  '^  Item,  anent  the  second  article  concem- 
^  tbe  ordour  of  justice,  because  our  soverane  is  maist  desyrous  to  have 
aoe  permanent  ordour  of  justice,  for  the  universale  wele  of  all  his  lieges, 
aod  therefoir  tends  to  institute  ane  college  of  cunning  and  wise  men,  baith 
of  spiritual  and  temporal  estate,  for  the  doing  and  administracioun  of  jus- 
tice io  an  civil  actions,  and  therfoir  thinks  to  be  chosin  certane  persones 
naist  convenient  and  qualifiet  therfor,  to  the  nowmer  of  thirteen  persones, 
balf  spiritual,  half  temporal,  with  ane  preadent :  The  whilk  persones  sail 
be  auctorizat  in  this  present  parliament  to  sytt  and  decyde  upon  all  ac- 

*  filidMrne's  Gonunenlariwon  the  laws  of  England,  ProfesBor  Chilrtian's  adiUon,  with 
^  Notci,  1830— Statutia  at  large— Law  Magazuie— Tomlin's  and  Jacob's  Law  Dictionaries 
-Jeremy  Bentham's  Rationale  of  Judicial  Evidence— Cabinet  Lawyer— Daltou's  Office 
«f  8heiifis-.Dawson  on  the  Ongin  of  Laws— Bums'  Ecclesiastical  Law. 


430  COURTS  OF  LAW  IN  SCX>TLAND. 

tiouiM  chrfle,  and  Dane  uthen  to  bare  roii  with  thaim,  on  to  thetymetln! 
the  said  colleg^e  may  be  institute  at  mare  laisare :  and  thir  penonns  to  be 
sworn  to  minister  justice  equally  to  all  penouns  in  sic  causis  as  saHbappeo 
to  com  befor  them,  with  sic  uthir  rewlis  and  statuts  as  sail  pleise  the  king's 
^ace  to  mak  and  geif  to  them  for  ordouring  of  the  sanun.  The  three 
estatis  of  this  present  parliament  thinks  this  artikle  well  consarit.  And 
therfor  the  king's  grace,  with  arise  and  consent  of  the  said  three  esUtis, 
ordamis  the  samin  to  hare  effect  in  all  points,  and  now  ratifyes  and  cod- 
firmis  the  sandn ;  and  has  chosen  thir  persouns  underwritten  to  the  effect  fo^ 
said,  qubais  processes,  sentences,  and  decretis  sail  hare  the  samin  strengtli, 
force,  and  effect  as  the  decretis  of  the  lordis  of  sessioun  had  in  all  tjme 
bygane  :  Proriding  alwayis  that  my  lord  chancellor  being  present  io  diis 
town  or  uthir  place,  he  sail  hare  roit  and  be  principale  of  the  said  coun- 
sell,  and  sic  uthir  lordis  as  sail  pleise  the  king's  grace  to  enjoin  to  thaim 
of  his  gret  counsell,  to  hare  roit  siclik  to  the  nomer  of  three  or  four.'' 

Agreeably  to  this  act,  the  court  commenced  its  sittings  on  the  27ih  daj 
of  May,  153d,  in  presence  of  the  king,  and  all  the  nobility  and  great  offi- 
cers of  his  court.  Except  in  cases  of  war  and  pestilence,  the  cotirt  hu 
regularly  continued  to  sit  erer  since.  During  the  usurpation  of  Oromwdl, 
the  functions  of  the  judges  were  entirely  superseded,  and  in  place  of  this 
court,  a  set  of  commissioners  for  the  administration  of  justice  to  the 
people  of  Scotland,  was  appointed  by  that  military  chieftain,  and  which 
interruption  lasted  from  the  year  1650,  to  the  year  1661,  when  the  resto- 
ration of  the  legitimate  sorereign  authority  was  naturally  followed  hj  the 
restitution  of  ancient  laws  and  salutary  usages.  The  judges  of  tbe  Col- 
lege of  Justice  consisted  of  the  lord  chancellor,  the  lord  president,  four- 
teen ordinary  lords  or  senators,  and  an  indefinite  number  of  supernumerary 
judges,  called  extraordinary  lords.  We  shaU  now  make  some  general  o6. 
serrations  regarding  some  of  the  more  important  of  these  offices,  the  qua- 
lifications necessary  for  filling  them,  and  the  honours,  distinctions,  anf 
remuneration  with  which  their  services  hare  been  rewarded. 

The  Lord  Chanoellor. — This  great  officer  of  state  is.  supposed  to 
hare  derired  his  appropriate  title  from  the  Latin  rerb  cancellare^  it  being 
his  supereminent  prerogatire  to  alter  or  cancel  any  writ  presented  io  the 
great  seal,  containing  clauses,  objectionable  or  prejudicial  to  tbe  commoD- 
wealth.  In  Scotland,  this  office  is  of  rery  high  antiquity,  and  so  earlj  as 
the  reign  of  Malcolm  II.,  the  chancellor  had  obtained  precedency  of  all 
other  officers  of  state.  The  mere  delirery  of  the  great  seal  constitutes 
the  chancellor  in  England  ;  but  in  Scotland,  the  office  was  usuallj  con- 
ferred by  a  commission  under  the  great  seal,  containing  a  warrant  also 
for  appending  the  priry  seal  to  the  gift,  the  great  seal  being  in  the  cai* 
tody  of  the  chancellor  himself.  Latterly,  the  office  was  conferred  for  iJk 
The  absolute  rank  of  the  lord  chancellor  does  not  appear  to  hsTe  been 
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fixed,  anta  James  YI?  directed  tbat  Sir  John  MaiOand  of  Thiiktane,  who 
tken  held  the  great  ieal,  should  hare  the  first  place  and  rank  in  the  nation, 
ralkme  (jficU.  In  1696,  Charles  I.  directed  that  the  archbishop  of  St 
Andrews,  as  primate  and  metropolitan  of  the  kingdom,  ahoukl  take  prece- 
denoe  of  the  lord  chancellor  in  council,  and  at  all  pnUic  meetmgs.  It 
does  not  appear,  howerer,  that  ardibishop  Spottiswood,  then  primate,  was 
erer  aUe  to  enforce  this  order  during  the  lifetime  of  the  eari  of  Kinnonl, 
who  then,  and  for  a  few  years  afterwards,  held  the  great  seaL  On  the 
death  of  the  earl  of  Kinnoul,  archbishop  Spottiswood  was  appomted  lord 
diancettor  of  the  kingdom,  being  the  first  and  only  instance  since  the 
Reformation,  of  a  churchman  holding  that  high  office :  he  held  the  office 
tiU  the  beginning  of  the  grand  rebellioD,  when  the  episcopal  order  were 
excommunkated  by  the  famous  assembly  which  met  at  Glasgow  in  1638; 
vheo,  justly  fearing  personal  violence,  he  fled  to  England,  and  died  at  Lon- 
don :  he  was  interred  in  Westminster  abbey  by  order  of  his  afiectwnate 
master,  and  of  course,  while  he  held  the  seals,  the  point  of  precedency 
oould  not  form  any  point  of  disputa  After  the  restoration,  the  order  of  pre- 
cedence of  1696  was  renewed  in  favour  of  archbishop  Sharpe,  who  bemg 
less  scrupulous  or  more  successful  than  his  predecessor,  assumed  the  pre- 
oedence,  so  much  to  the  chagrin  of  lord  Glencaim,  the  lord  chancellor, 
tbtthe  degradation  was  supposed  to  have  hastened  his  death.  The 
twenty-fourth  article  of  unk>n  provides,  that  there  shouM  in  future  be  only 
one  great  seal  for  the  united  kingdom  of  Great  Britain,  but'  tbat  a  seal 
dwuld  be  kept  and  used  in  Scotland,  in  all  things  relating  to  private  rights 
and  grants  which  had  usually  passed  the  great  seal  of  Scotland.  The 
last  lord  chancellor  of  Scotland  was  James  Ogilrie,  earl  of  Seafield,  who, 
after  the  Union,  was  re-appointed  lord  chancellor  of  that  part  of  Great 
Britain  commonly  called  Scotland,  an  office  which  seemed  mcompatible 
with  that  of  lord  Somers,  then  lord  chancellor  of  Great  Britain.  His 
loidship,  however,  took  his  seat,  as  head  of  the  College  of  Justice,  and 
averted  his  right  of  presiding  and  signing  the  interlocutors  of  the  court 
B  xirtue  of  his  anomalous  dignity,  long  after  he  had  been  appointed  lord 
duef  baron  of  the  Scottidi  court  of  exchequer,  and  after  the  keeping  of 
tbe  seal  directed  to  be  used  in  place  of  the  great  seal,  had  been  entrusted 
to  another  nobleman. 

liORO  President. — In  the  papal  bull  for  the  institution  of  the  Col- 
^  of  Justice,  it  is  not  specified  whether  the  lord  president  shall  be  chosen 
^m  the  spiritual  or  temporal  side  of  the  bench  ;  but  it  seems  clear  from 
the  ban  of  approbation  granted  by  pope  Paul  III.,  that  it  was  mtended 
thai  that  office  should  be  held  by  a  bishop  :  till  the  Reformation  this  rule 
l^Id,  and  the  four  first  presidents  of  the  court  were  the  abbot  of  Cambus- 
aenDeth,  who  happened  to  be  a  bishop,  and  the  bishops  of  Orkney,  Ross, 
ttMiBreehin.    By  the  act,  1579,  however,  this  rule  was  abrogated,  and 
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that  part  of  the  hwtitutbn  which  bore  that  the  piendent  should  be  dccte4 
from  the  spiritual  tide  and  be  a  prelate,  was  dispensed  with,  itbongaltlM 
same  time  declared,  that  the  presideDt  should  be  poaessed  of  the  nne 
qualifications  as  the  ordinary  brds. 

The  fint  president  and  the  other  lords  were  appointed  dneeflj  bj  the 
king  and  three  estates,  but  bj  whom  his  three  immediate  suooemns  vov 
nominated,  does  not  appear,  although  I  think  it  most  likely  to  hare  ben 
by  royal  anthority.  In  1567,  when  Sir  James  Balfour  was  elected,  ex- 
press mention  is  made  of  the  TOtes  of  the  lords  in  the  abstmet  of  the  act  o{ 
his  admissioa  In  1579,  howerer,  an  act  was  passed  by  which  the  dwiee 
of  president  was  confided  to  the  *<  hail  senators ;"  and,  aceordnigly,  on  the 
death  of  the  lord  president  Prorand,  we  find  that  the  lords  of  the  epniiai 
side,  baring  chosen  lord  Urqnhart,  one  of  the  temporal,  and  those  of  the 
temporal  side,  the  parson  of  Menmure,  one  of  the  spiritaal  lords,  the  two 
candidates  were  remored,  and  the  choice  fell  upon  lord  Urquhart  Thii 
form  of  electwn  was  kept  up  so  late  as  1633,  when  the  lords,  afto-  m»T- 
ing  a  letter  from  Charles  L  recommending  Sir  Robert  Spottiswood  ^^u 
a  petsone  for  his  sufiidence  and  experience  able  ^to  bear  that  cbai]g[e/* 
then  racant  by  the  decease  of  Sur  James  Skene,  appointed  Sir  Robert 
Spottiswood,  second  son  of  the  archbishop  of  St  Andrews,  and  Sir  Alexan- 
der Seaton  of  Kilcreuch,  to  be  proposed  as  candidates ;  as  in  the  fonner 
case  they  retired,  and  the  lords  elected  Sir  Robert  Spottiswood,  who  wai 
afterwards  basely  murdered  bj  the  dominant  party  for  lus  steady  attsdmcDt 
to  his  sorereign. 

By  the  advice  of  pailiament,  Charles  I.  nominated  in  November,  1641, 
fifteen  judges ;  but  as  no  notice  was  taken  of  the  ofiloe  of  president,  the 
lords  declared,  that  for  the  future,  their  prerident  should  only  be  elected 
tor  one  session,  and  to  the  commencement  of  the  next,  and  that  the  fint 
act  of  any  session  should  be  the  changbg  of  the  former  president  and  the 
election  of  his  successor.  This  plan  continued  to  be  the  rule  tiD  Olher 
Cromwell  suppressed  the  court  in  1550.  On  the  restoration  of  Chariei  ll^ 
Shr  John  Giimour  was  appofaited  constant  president  of  the  session,  donn; 
the  chancellor's  absence,  directly  by  the  king,  and  smce  that  period  the 
crown  has  uninterruptedly  exercised  the  right  of  patronage. 

In  point  of  precedency,  it  was  settled  by  act  of  parliament  in  1661,  thai 
the  lord  president,  as  an  ofiicer  of  state,  should  take  rank  before  the  lord 
derk-register,  brd  advocate,  and  treasurer^epnte. 

The  lord  president's  salary,  as  one  of  the  fifteen  ordinary  senators,  was 
the  same  as  that  of  his  brethren  ;  but  in  respect  of  the  dignity  of  his  office, 
a  pension  from  the  crown  was  added,  which  gradually  increased  in  amount 
in  proportion  as  the  coin  was  depredated,  and  the  manner  of  living  steed. 
In  the  time  of  Sir  George  Lockhart  this  additk>n  amounted  to  £700  p«r 
annum.    In  1708,  the  lord  presidents  salary  amounted  to  £1000,  and 
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«  again  inereued  in  1766  to  £1300.  In  1786  it  wm  augmented  to 
:8000,  in  1790  to  £3000,  and  in  1810  it  was  raised  to  £4800,  at  wbich 
i  has  ewer  dnoe  oontinned. 

For  maoj  yean  the  lords  presidents  possessed  a  rent-free  house,  which 
livil^  thejr  aequlred  in  the  year  1676,  when,  in  eonsideration  of  his 
mineDt  servioee  to  his  fellow  citiiena»  the  inoorporation  of  the  dty  of 
iiinbui^gfh  became  bound  to  pay  the  house  rent  of  Sir  James  Dalrymple 
I  Stair,  then  president,  and  that  of  aU  his  successors  in  aU  time  coming. 
Uxd  Prasident  Forbes  of  Culloden  renounced  this  piiril^e^  and  it  has 
Dot  been  resumed  by  any  of  his  successors. 

Lord  Justice  Glbrk< — Originally,  this  officer  was  one  of  the  four- 
teen ordinary  lords  of  session,  and  although  he  had  presided  as  the  derk 
or  deputy  of  the  grand  justidarj,  who  was  generally  one  of  the  great  no- 
bility, from  the  first  institutiop  of  the  court,  yet  he  had  no  pre-eminence. 
Bat  in  the  year  1808,  when  the  court  of  session  was  separated  into  two 
dirisioDs  by  the  act  48  George  III.,  cap.  151,  it  was  declared,  that  the 
ind  justice  cleric  should  preside  in  the  second  dirision  of  the  court ;  and, 
a  coosequenoe,  he  now  takes  rank  immediately  next  after  the  lord  presi- 
dent. The  salary  attached  to  his  office  is  £4000.  AU  criminal  oases  are 
tried  by  hnn  as  the  presiding  judge,  and  he  travels  the  circuits  in  the 
same  maimer  as  the  other  judges. 

Ordikart  Lords. — By  the  original  constitution  of  the  court,  the 
College  of  Justice  consisted  of  fourteen  senators  and  a  president,  and 
tliis  number,  through  the  long  lapse  of  nearly  three  hundred  years,  and 
amid  an  the  changes  which  have  taken  place  in  the  constitution  and  juria- 
diction  of  the  court,  continued  unaltered,  until  it  was  at  length  reduced 
to  thirteen  (induding  the  president)  by  act  of  parliament,  1 1  George  lY . 
Bodl  William  lY.  cap.  69. 

The  distinction  of  spiritual  and  temporal  judges,  provided  by  the  bull 
of  institution,  was  long  carefully  preserved;  a  churchman  being  always 
H^inted  when  a  vacancy  happened  on  the  spiritual  side  of  the  bench, 
ud  a  layman  when  the  deficiency  happened  in  the  temporal  estate.  But 
at  length  this  distinction  was  ordered  to  ^^  be  suppressed  and  forgotten," 
^  act  of  parliament,  1640,  cap.  27,  by  which  the  judges  were  ordained 
to  be  wholly  temporal 

The  first  appointment  of  the  senators  of  the  College  of  Justice  was 
inade  by  their  founder,  James  Y.,  with  the  advice  of  the  three  estates  of 
P^^^iunent ;  but  their  successors,  for  upwards  of  one  hundred  years,  were 
appointed  directly  by  the  crown :  tiH  in  the  year  1641,  during  the  grand 
^^ioD,  Charles  I.  was  forced  to  concede  that  valuable  privilege,  and  to 
dedare  that  he  would  nommate  the  judges  with  the  advice  and  approba- 
tion of  the  estates,  if  the  vacancy  should  occur  during  the  sitting  of  par- 
"^^^t,  and  during  its  intervals,  by  the  advice  and  approbation  of  the 

3  I 
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majoritj  of  the  senators  Uiems^es.  To  parliament,  however,  vai  iwr*- 
ed  the  power  of  confirming  these  appointments,  or  rescanding  than  iIk^ 
gether.  At  the  Restoration,  the  crown  resumed  this  brandi  of  id  pren- , 
gative,  which  had  been  wrenched  from  it  during  the  tuiholeiit  period  4^ 
the  civil  war  in  the  reign  of  the  first  Charles.  The  estates  dedaiisgitu 
be  an  inherent  privilege  of  the  crown,  and  an  undoubted  part  of  ^ 
royal  prerogative,  to  have  the  sole  nomination  of  the  lords  of  Kfooa,  s 
in  the  former  times  preceding  the  year  1637.  At  the  Revolntkn,  tb 
whole  of  the  judges  were  nominated  by  the  crovm  ;  but  this  exeitiie « 
the  prerogative  occasioned  violent  debates  in  parliament,  and  seriom  ti:* 
mults  out  of  doors,  it  being  contended,  that  although  the  long  bad  tk 
power  to  nominate  a  smgle  judge,  who  must  be  tried  and  Ibimd  qo- 
lified  by  the  others  before  he  could  be  admitted,  yet  his  prerogstire  M 
not  extend  to  the  supplying  a  total  vacancy,  when  no  sudi  tat  of  >• 
dividual  fitness  could  be  applied. 

In  the  original  act  of  institution,  no  provision  was  made  to  secoie  h 
senators  against  the  influence  of  the  crown,  by  declaring  their  pbca  pe^ 
manent  during  their  life  or  good  behaviour.  And  for  many  yean,  iIkv 
political  conduct  does  not  appear  to  have  afforded  any  just  groiuds  ^ 
dismissal  In  1641,  when  the  triumph  of  rebellion  enabled  the  daefco! 
the  Covenanters  to  dictate  to  their  sovereign,  they  decreed  that  tbe  offi- 
cers of  state  and  judges  should  be  elected  by  consent  of  the  estates,  aod 
that  their  commission  should  be  ad  vilam  aut  culpam.  This  onfiiBK5 
(for  the  decrees  of  the  parliaments  during  the  usurpation  were  not  cilM 
acts,  but  ordinances^)  was  rescinded  with  many  others  at  the  Rertontioe. 
and  a  new  commission  was  granted  by  Charies  IL  to  the  adasm 
of  several  individuals  who  had  been  appointed  judges  for  life  br  itf 
estates.  In  1681,  a  new  commission  was  granted,  in  which  the  Damn  ^ 
Sir  James  Dalrymple  of  Stair,  then  lord  president,  and  of  two  other  judges. 
were  omitted,  and  their  places  supplied  by  others.  At  the  aeeeoioo  ef 
James  YII.,  a  new  commission  was  again  issued ;  and,  having  been  ds- 
]deased  with  the  parliamentary  conduct  of  Sir  Alexander  Seton  of  B- 
medden,  he  displaced  that  judge  by  a  letter  to  the  court,  in  the  follovitf 
terms  :  *^  For  reasons  known  to  ourself,  we  have  thought  fit  to  msoTf 
Sir  Alexander  Seton  from  being  one  of  the  senators  of  the  CoUegf  of 
Justice.  We  do  duly  authorize  and  requne  yon  to  cause  make  the  itfttsr 
sary  mtimation  thereof  to  all  concerned."  Shortly  afterwards,  t^  jwlg^ 
(lords  Edmonstone  and  Harcarse)  were  deprived,  in  conseqneoee,  as  vas 
generally  supposed,  of  a  vote  given  on  the  bench  against  the  king's  wison, 
the  letter  on  that  occasion  also  bearing  that  they  had  been  removed  for 
reasons  known  to  the  king,  and  signifying  his  royal  pleasure  that  wj 
might  no  more  be  admitted.  There  can  be  no  doubt  that  the  polit)^ 
subserviency  which  disgraced  the  court,  during  the  period  which  mkr^ 
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between  tbe  Restoratioii  and  die  Revoliitiony  was  chiefly  to  be  attribnted 
to  the  debasing  dependence  to  which  thi»  right  of  removal  on  the  part  of 
die  crown  reduced  the  senators.  *^  The  changing  of  the  nature  of  the 
judges'  gifts  ad  vUam  out  culpam^  and  giving  them  commissions  ad  bene 
flaciiumj  to  dispose  them  to  compliance  with  aibitrarj  conrses,  and  turn- 
kig  them  out  of  their  offices  when  they  did  not  comply,"  was  accordingly 
ttdgned  as  one  of  the  reasons  for  declaring  the  throne  vacant  in 
1689 ;  and  8inc«  that  time,  the  senators  of  the  College  of  Justice  have 
snifonnly  held  their  places  during  life  or  good  behaviour. 

At  fonnerly  noticed,  the  senators  were  to  be  cunning  and  wise  men, 
kit  of  this  qualification  the  king  was  to  be  the  sole  judge ;  and  it  appears 
frDDi  the  earliest  admissions  of  the  senators,  that  simply  on   the   pre- 
teDtation  of  the  king's  letter  and  taking  the  oath  de  Jideli  adminutraiione, 
ibe  new  judge  was  admitted  without  farther  question.     The  first  restric- 
tioD  OD  the  power  of  presentation,  arose  in  consequence  of  the  change  of 
Ibe  national  religion.     By  the  act  1567,  it  was  provided,  that  *^  nae  man- 
ner of  persone  nor  personis  be  ressaifit  in  ony  tyme  heerefter  to  beer  pub- 
lic office  ranovabin  of  judgement,  within  this  realme,  but  sic  as  professes 
thepuretie  of  religioun  and  doctrine  now  presentlie  establischeit."     In 
1579,  on  a  complaint  that  '^the  king  elects  and  chooses  young  men 
without  gravity,  knowledge,  or  experience,  not  having  sufficient  living 
of  thdr  own,  and  that  some  of  them  by  themselves,  their  wives,  or  servants, 
takes  buddes,  bribes,  goods,  and  gear,  so  that  justice  in  effect  is  bought  and 
sold  "  it  was  enacted,  that  the  king  should  nominate  as  a  senator  in  future 
^^a  man  that  fears  God,  of  good  literature,  understanding  of  the  laws, 
of  good  fame,  having  sufficient  living  of  his  own,  and  who  can  make  good 
expedilioD  and  despatch  of  matters  concerning  the  laws  of  the   realm.*' 
Tbo«6  nominated  were  to  be  tried  by  the  other  judges,  and  if  found  dis- 
qualified might  be  rejected,  they  continuing  to  present,  until  an  individual 
tufficiendy  qualified  appeared.     The  nomination  of  John  Lindsay,  parson 
of  Menmure,  was  made  in  terms  of  this  statute,  and  he  was  accordingly 
^  before  being  admitted.     In  1584,  an  act  was  passed  prohibiting  all 
employed  in  the  ministry  from  being  judges  ;  but  an  exception  was  made 
in  faronr  of  Robert  Ponti  presbyterian  minister  of  the  West  Kirk,  who, 
^7  compromise  with  the  General  Assembly,  was  allowed  to  continue  as 
one  of  the  judges. 

On  the  fint  August,  1590,  when  Aichibald  Douglas,  younger  of  Whit- 
tiDgbsm,  was  admitted  a  senator,  the  court  directed  trial  to  be  taken  of  his 
qnalificatioos  in  the  foUowing  manner:  <^  The  said  Archibald,  three  days 
togidder,  sail  pass  and  ische  in  company  with  the  ordinar  lordis,  reporters 
ofniterlocatorB,  in  the  utter  tolbooth ;  and  the  said  Archibald,  all  the 
^^  tbree  days,  sail  mak  report,  in  presens  of  the  hail  lordis  of  all 
''^^S^'iMies,  of  an  answen,  duplies,  &c.,  had  and  proponit  be  the  parties 


486  CX)URTS  OF  LAW  IN  SCOTLAND. 

and  procuratouris  in  the  utter  houie,  and  aU  the  space,  the  moA  AichU 
to  gif  hie  opinion,  in  the  first  place,  upon  ilk  queelaone,  and  intericMite^ 
and  tliir  three  days  being  expirit,  ordania  the  said  Archihald  to  sit  fa 
the  inner  house,  and  all  the  space  to  be  heard  to  reason  on  ilk  action 
and  cause  whilk  sail  happen  to  be  caltit  during  the  time ;  and  the  nd  sn 
dayes  being  bypast  and  all  fii^issit,  the  lordis  immediatdy  thereafter  sd  fu 
to  voting  and  consultation  among  themselves,  and  give  answer  to  tks 
king's  magesty  within  written." 

In  1592,  it  was  enacted,  that  ^^  nane  sail  be  ressavit  to  ane  pboedar 
senator  in  the  College  of.  Justice,  except  he  be  sufficiently  tiyit  ai 
knawin  be  his  hieness  and  the  haill  lordis  of  session ;  that  the  ssid  jie^ 
soun  sail  have  in  yearly  rent,  properlie  belonging  to  himself,  the  lOViDe  t( 
one  thousan  merkes  usual  monie  of  this  realme,  or  els  twentie  dndoi  ti 
victuall :  and,  that  his  experience^  qualitie,  and  conversation  may  be  tfce 
better  tryit,  that  he  be  of  the  age  of  twentie-five  years  at  the  lesst  emr 
l4ete  in  all  time  coming." 

Two  years  afterwards,  an  act  of  sederunt  was  passed  by  king  Jus 
YI.,  with  consent  of  the  court,  having  for  its  object  the  prerentioi  d 
two  crying  evils  connected  with  the  presentation  of  the  judges  of  the  » 
preme  court  The  first  of  these  was  an  abuse  which  had  graAodlj  ofpi 
ii^  of  senators  anxious  to  retire  from  the  toils  of  office  res^^niiig  tbdr 
places  into  the  king's  hand>  in  favour  of  a  person  named  hi  the  deed  if 
demission.  This  transfer  of  the  judicial  office  was  afterwards  ratified  bf 
the  king,  through  the  influence  of  some  favourite  at  court ;  and  the  sen- 
tors,  overawed  by  the  royal  mandate,  never  ventured  to  dispute  the  ad- 
mission of  an  individual  so  presented.  It  was  now  attempted  to  Koaif 
ibis  abuse  by  the  act  96th  June,  1503,  by  which  it  was  declared,  tfait  b 
future,  no  resignation  injhvorem  should  be  accepted  of,  nor  any  preseote* 
tion  proceeding  thereon  be  admitted  by  the  court ;  and  that  all  sdas* 
sions  of  this  nature  which  might  occur  hereafter  should  be  naH  u' 
void. 

At  the  same  time  the  crown  consented  to  some  additkmal  reatnetioit 
on  its  presentations.  The  vacancy  was  not  to  be  fiDed  up  until  tvei<J 
days  after  it  had  occurred,  in  order  to  afford  sufficient  time  lor  8Jiidieio» 
selection,  and  to  disappomt  the  importunate  solicitations  oi  np&ehm  eoo^ 
tiers  :  and  secondly,  the  king  was  to  present  at  least  three  pefsow  to  i^ 
court,  out  of  whom  they  were  to  sdect  the  individual  who  was,  in  tWr 
estunation,  best  qualified  to  fill  the  vacant  situation.  This  act  vpffut  to 
have  come  first  into  operation  in  filling  up  the  vacancy  ooeaaiooed  bj 
the  death  of  David  MacgiU,  of  Cranstoun-riddle,  k>rd  advoealejtf^ 
the  manner  in  which  the  right  of  election  was  managed,  is  not  a  iitlfe  flB" 
guUur  and  interesting.  King  James  hunself  came  to  the  court,  and  id  ^ 
usual  good-natured  manner  harangued  the  judges  on  ^  aftetioo  vbk^ 
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be  had  always  felt  towardt  the  CoSege  of  Justice,  and  the  many  honaus 
gad  dignities  which  he  had  conferred  upon  the  tenaton,  moTe  particularly 
Ibe  btdj  Gonferred  privik^  of  electing  their  lellow  judges.  He  then 
pmsQted  Mr  Peter  RoIloGk,  bUiop  of  Dunkeld ;  Darid  Macgill,  eldest 
wa  of  the  deceased,  and  John  Preston  of  Fenton ;  all  sufficientlj  qaali- 
M  for  the  vaeant  office*  Further,  in  order  to  ensure  the  election  of  the 
bert  qualified  indindual,  the  Benators  were  swom^  that,  according  to  the 
best  of  their  knowledge  and  conscience,  they  diould  choose  the  moat 
wordiy  person  to  fill  the  vacant  office.  On  this  occasion,  the  rote  hy  hal- 
kt  was  adopted.  The  record  expresdy  bears  ^^  that  the  said  senatouris 
Imng  ilk  ane  of  them  solemnly  swome  to  the  effecf  as  said  is,  conjectis 
ispiiAfsi  nominUnu^  dectit  and  chosit  the  said  Maister  John  Preston  as 
naut  qualifiet  to  occupie  y®  rowme  in  sessioun." 

In  1605,  James  YI.  further  limited  the  number  of  persons  from  among 
whom  the  judges  of  the  supreme  court  were  to  be  elected.  Those  now 
declared  qualified  to  be  receiTed  as  senators  were,  first,  six  advocates, 
who  were  to  be  selected  bj  the  court  from  the  ancient,  wise  and  learned 
aivocates,  ^<  wha  hes  given  best  proof  of  their  wisdome,  learning,  honesty, 
tnd  good  behaviour  in  the  exercise  of  their  procuration,"  under  the  title 
of  Elected,  and  which  number  the  court  were  required  to  keep  up :  se- 
condly, the  principal  clerks  of  session,  having  served  two  yean  in  office  : 
thirdly,  peers  of  pariiament,  or  their  sons  :  and  lastly,'  knights  possessing 
a  free  revenue  of  £2000  Soots,  yeariy.  The  intrant-judges  were  further 
to  swear,  that  they  had  neither  dv^ctly  nor  indu«ctly  procured  their  pre- 
WDtaiions,  nor  the  resignations  «>f  theur  predecessors,  by  any  sinister  means, 
^^  for  gold,  or  silver,  or  any  other  good  deed  and  promise  thereof  :'*  and 
instant  deprivation  and  the  punishment  of  perjury  were  denounced  against 
the  goaty. 

At  the  same  time  the  judges  were  directed  to  prescribe  a  certain  form  of 
trial  of  ^^  the  sufficiency  and  literature  in  learning  and  knowledge**  of  all 
those  aspiring  to  the  rank  of  senators.  They  accordingly  determmed 
that  in  the  first  place,  the  chancellor,  or  in  his  absence,  the  president, 
should  assign  to  the  candidate  one  or  more  texts  of  the  civil  or  canon  law, 
OD  ifbich  he  should  discourse  in  Latin  before  their  lordships  in  the  inner 
house  on  the  third  day  after,  and  for  such  space  as  they  should  enjoin. 
Secondly,  the  chancellor  or  president  was  directed,  to  call,  in  presence  of 
the  candidate,  any  of  the  controverted  actions  then  in  dependence,  which 
^»M  to  be  fully  pleaded  before  him.  After  the  removal  of  parties,  the 
candidate  was  then  to  resume  the  state  of  the  process,  narrating,  in 
fl»«r  due  order,  the  various  pleas,  objections,  and  replies  which  he  had 
joat  heard  debated.  He  was  then  to  deliver  his  own  opinion  on  these  va- 
noQs  points,  and  on  the  action  generally,  it  being  incumbent  on  him,  in 
^oing  80,  to  declare  the  reasons  of  his  judgment.     The  court  were  then  to 
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take  bis  presentation  into  consideration,  and  admit  or  reject  the  candidats 
according  as  he  had  sustained  the  prescribed  triaL 

On  the  17th  Februarj,  1649,  the  estates  drew  up  an  ordinance,  that  no 
person  malignant  and  disaffected  to  the  work  of  Reformation  and  die  Co- 
▼enants,  that  is,  those  who  stood  for  episcopacy  and  the  king,  or  agaimt 
whom  there  existed  any  just  grounds  of  suspicion  of  such  disafifiectioD^ 
nor  any  person  given  to  drunkenness,  swearing,  undeaniiess,  or  anj 
other  scandalous  offence,  should  thenceforward  be  chosen  as  a  judge. 

At  the  Restoration  it  was  declared,  that  the  admission  of  senators  shonli 
in  future  be  in  conformity  witli  the  laws  and  acts  of  parliament  before  1640. 
These  were,  however,  frequentty  disregarded ;  and  Sir  George  Msckeozie 
says,  seats  on  the  bench  were  girai  solely  with  regard  to  the  poIi(iai| 
influence  of  those  who  obtained  them.  The  judges  then  admitted  weit 
not  subjected  to  any  trial,  but  were  required  to  take  the  oaths  o(  alle- 
giance and  dejideli  adminisiratione,  and  to  subscribe  an  acknowledgmeDt 
of  the  royal  prerogative,  which  had  been  agreed  to  by  the  estates  of  parlii* 
ment  On  the  admission  of  Sir  David  Nevoy  of  Reidie,  on  the  86(h  June, 
1661,  the  court,  while  they  admitted  Sir  David  without  trial  or  eli- 
mination, on  the  ground  that  he  had  been  nominated  by  the  king  in  place 
of  the  viscount  Oxford,  who  had  been  named  in  the  general  appoiotmeot, 
but  who  had  never  accepted,  resolved,  that  in  future,  persons  appointed 
as  judges  should  be  tried  and  examined  by  the  lords,  and  give  proof  of 
their  ^*  literature  and  knowledge  of  the  laws  and  practick  of  this 
kingdom,  conform  to  the  ancient  customes  and  acts  of  parliament  max! 
thereaneut." 

In  June,  1662,  when  Sir  James  Dundas  of  Amiston  was  appointed, 
instead  of  subjecting  the  candidate  to  the  trial  anciently  prescribed,  the 
court  simply  deputed  two  of  their  number  to  confer  with  Sir  James,  aod 
to  examine  him  privately  '^  anent  hisliteraturCTand  knowledge  of  the  laws 
and  practick  of  this  kingdom,  conforme  to  act  of  parliament"  On  ibe 
following  day  the  conunittee  returned  a  favourable  verdict,  and  he  was 
admitted  accordingly. 

This  mode  of  private  examination  was  not  calculated  to  satisfy  the  pub- 
lic as  to  the  legal  qualifications  of  the  men  selected  to  be  the  suprem 
judges  of  the  land,  and  it  afterwards  degenerated  into  a  mere  form. 
The  candidate  retired  with  two  judges,  who,  after  a  few  minutes'  confer- 
sation,  returned  and  reported  him  fully  qualified  for  the  vacant  office. 
The  temptation  which  this  laxity  offered  to  ministerial  corruption  to  M 
the  bench  with  their  own  political  friends,  was  abused  by  the  unprincipled 
Lauderdale,  who  in  two  years  appointed  four  of  his  own  creatures,  who 
had  not  so  much  as  studied  law.  The  complaints  of  the  people,  and 
the  remonstrances  of  the  duke  of  Hamilton  and  his  party,  who  eren  intro- 
duced a   bill   on  the  subject  into  the  committee  of  Articles,  at  length 
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procured  redress.  The  kiDg,  with  hiudaUe  attentioD  to  tlie  purity  of  the 
bench,  addressed  a  letter  to  the  court,  requiring  them,  with  all  possible 
^eed,  to  present  to  his  majesty  the  mode  of  trial  they  should  think 
best  fitted  for  proving  the  qualifications  and  sufllciency  of  those  nominated. 
A  committee  was  immediately  appointed,  and  the  result,  which  we  owe 
to  the  patriotism  of  Gharies  II.,  was  the  act  of  sederunt  of  thirty -first 
Joly,  1674,  and  which  still  contmues  to  regulate  the  admission  of  the 
College  of  Jastice.  By  thb  act  it  is  provided,  that  when  any  new  lords  of 
Nsnon  shall  be  presented  by  his  majesty  for  trial  of  their  qualifications, 
they  shall  sit  three  days  beade  the  ordinary  in  the  outer  house,  and  shall 
have  inspection  of  such  processes  as  are  carried  to  interlocutor,  and  shall 
make  report  of  the  points  taken  to  interlocutor,  in  presence  of  the  whole 
lords.  As  also  for  completing  their  trial,  they  shall  sit  one  day  in  the 
kner  house,  and  after  any  dispute  is  brought  to  a  period,  and  the  lords 
are  to  advise  the  same  in  order  to  the  pronouncing  their  interlocutor, 
they  shall  resume  the  dispute,  and  first  give  their  opinion  thereanent  in 
presence  of  the  whole  lords. 

It  was  enacted  in  the  nineteenth  article  of  the  treaty  of  union,  ^^  that 
hereafter  none  shall  be  named  ordinary  lords  of  session,  but  such  who  have 
lerred  in  the  College  of  Justice  as  advocates  or  principal  clerks  of  session, 
for  the  space  of  five  years,  with  this  {Hx^vision,  that  no  writers  to  the 
ngnet  be  capable  to  be  admitted  a  lord  of  the  session,  unless  he  undergo 
a  private  and  public  trial  on  the  civil  law  before  the  Faculty  of  Advocates, 
aod  he  found  by  them  qualified  for  the  same  ofilce,  two  years  before 
he  be  named  a  lord  of  session,  yet  so  as  the  qualifications  made,  or  to 
he  made  for  capacitating  persons  to  be  named  ordinary  lords  of  session, 
maj  he  altered  by  the  Parliament  of  Great  Britain."  Neither  of  the  lat- 
ter danses  of  this  article  have  ever  been  acted  upon.  No  alterations  in 
the  qualifications  of  senators  has  been  made  by  parliament,  nor  since  the 
I3nion  has  any  writer  to  the  signet  aspired  to  the  bench. 

Id  1721^  the  court  exercised  its  discretionary  power  in  rejecting  the 
ix>mbee  of  the  crown;  this  appears  to  hate  been  the  first  instance  in 
which  they  exhibited  such  a  symptom  of  independence,  and  it  is  cer- 
tain);^ a  solitary  ona  In  exercising  this  delicate  privilege  in  the  case  of 
Mr  Patrick  Haldane,  the  court  objected  on  the  ground  that  he  was  not 
quati&ed  in  terms  of  the  act  of  Union,  which  requires  five  years'  practice 
tt  an  advocate  in  the  College  of  Justice ;  on  which  consideration  the 
coon  held  themselves  entitled  to  decide  on  this  objection,  and  accordingly 
refused  to  put  Mr  Haldane  on  the  customary  %nel  of  his  legal  qualifica- 
^vmi  Mr  Haldane  immediately  appealed  to  the  house  of  lords,  who,  on 
«n  «  parte  statement,  reversed  the  interlocutor  of  the  court,  and  ordered 
^to  lordships  to  proceed  with  his  trial.  On  motion  for  the  application 
oHhig  judgment,  a  new  objection  was  taken  to  Mr  Haldane's  moral  char- 
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acter,  and  a  proof  being  allowed,  the  court  was  neariy  dinded  as  to  its 
effect.  Seven  ordinary  lord§  voted  for  his  rejection,  and  lord  preadoit 
Dahrjmple  intimated  his  adhesion  to  their  opinion.  Six  ordinary  lonb 
voted  for  Mr  Haldane's  being  admitted  to  trial,  and  as  they  were  joiited 
by  two  extraordinary  lords,  they  would  thus  have  constituted  a  majoritj 
of  one.  The  right  of  the  extraordinary  lords  to  vote  in  a  question  of  thkj 
nature  being  questioned,  and  there  being  evidently  no  manner  of  settlingi 
the  dispute,  the  whole  affair  was  referred  to  the  king.  Of  this  reference 
no  notice  appeiyrs  to  have  been  taken,  but  Mr  Haldane's  appointment  na^ 
withdrawn,  and  an  act  of  parliament,  10  Geo.  I.  c  19,  was  paaBed,abiH| 
lishhig  the  office  of  extraordinary  lords,  and  in  the  matter  of  admiasioaj 
of  judges,  the  powers  of  the  court  were  limited  to  the  mere  fonn  of  certi- 
fying to  the  crown  any  objection  which  they  might  have  to  the  candidate  si 
qualifications,  in  order  that  the  royal  pleasure  might  be  known  thereupon; 
and  if  after  this  the  king  should  declare  his  fdeasure  thai  the  penon  w 
objected  to  should  be  admitted,  the  court  were  directed  ^'  forthwith  to 
admit  and  receive  him  accordingly." 

It  has  been  already  mentioned,  that  some  months  previooa  to  the  insti- 
tution of  the  College  of  Justice,  ten  thousand  golden  ducats  were  levied 
from  the  ecclesiastical  estate  by  the  bull  of  pope  Clonent  YII.  for  the  rap- 
port of  the  senators.  From  the  taxed  roll  of  the  contributions  still  pie- 
aerred  in  the  books  of  sederunt,  the  sum  levied  appears  to  have  amounted 
to  £1433,  IBf.  Scots ;  but  was  so  reluctantly  paid,  that  the  yearly  salary 
of  the  judges  in  1549  amounted  only  to  £40  Soots^  or  £8,  6s.  ScL  ster- 
ling. In  1563,  ihey  received  from  queen  Mary  £1600  Scots,  an- 
nually, out  of  the  q'lot  silver,  a  revenue  raised  by  the  crown  arisiogfrom 
the  fees  for  the  confirmations  of  wills,  which  had  formerly  been  enjoyed  bj 
the  bishops.  In  1610,  when  king  James  restored  the  episcopal  order  to 
their  rights  and  privileges,  the  quot  silver  reverted  to  them  for  the  origi- 
nal purpose,  and  in  place  of  the  quo!  silver,  James  cmiferred  on  tlie 
judges  the  sum  of  £10,000 'Scots,  paid  out  of  the  customs.  In  1633, 
the  revenue  of  the  College  of  iJFustice  was  still  farther  increased  by  a  tax 
of  ten  shillings  Scots,  then  imposed  upon  every  pound  land  of  old  extent 
yearly  for  four  years,  the  produce  of  which  the  senators  were  directed  to 
lay  out  Ob  heritable  or  other  security,  and  to  divide  the  interest  among 
themselves  in  the  same  manner  as  the  sums  they  already  possessed.  M^^ 
the  Restoration,  parliament  voted  the  sum  of  £  12,000,  which,  with  the 
yearly  sum  of  £lO,000  Scots,  paid  by  the  king  out  of  the  exchequer, 
afforded  their  lordships  a  salary  of  £300,  sterling,  each. 

Shortly  after  the  Union,  queen  Anne  raised  the  judges'  salary  \o  i^^ 
In  1758,  their  incomes  were  augmented  to  £700,  and  in  1786,  to  £1000. 
In  1799,  they  received  a  further  augmentation  of  £380,  and  in  IBIO; 
theu-  lordships'  salaries  were  placed  on  their  piesent  footmg,  v».totlia 
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iomininioiicn  of  justiciary  who  travel  the  circuits,  £S600,  and  to  the 
i(faer  jodg«8  £8000,  per  annum. 

fixTBAORDiNABT  LoRDS. — In  the  Original  act  of  institution  it  was 
fedared,  *^  that  sic  uther  lords  as  sail  pleise  the  kingis  grace  to  enjoine 
to  thame  of  his  grit  counsell,  to  have  vote  sidik  to  the  nowmer  of  thre 
or  foore."  This  power  of  nominating  additional,  or,  as  they  were  termed, 
extraordinary  lords,  was  speedily  abused  by  the  crown  ;  seven,  and  some- 
times more  noblemen  being  often  added  to  the  ordinary  judges,  and  fre- 
quently appointed  for  the  trial  of  particular  causes.     In  1555,  the  evil 
bad  become  so  great  as  to  excite  the  complaints  of  the  senators  them- 
idrei,  who  entreated  Mary  of  Lorraine,  then  regent,  to  reduce  the  super- 
Dumerary  lords  to  the  original  number  of  three  or  four,  and  to  order  their. 
oonstaDt  attendance  at  the  advising  of  all  cases,  and  not  merely  at  those  of 
themselves  or  their  friends.  The  number  was  accordingly  gradually  reduced, 
and  at  length  king  James  YL,  by  a  letter  to  the  court  dated  98th  March, 
1617,  promised  that  there  should  in  future  be  only  four  ;  but  the  other 
eril  complamed  of  was  never  remedied,  the  extraordinary  lords  attending 
the  court  only  at  such  times  as  they  themselves  thought  proper.     There 
wai  DO  check  on  the  choice  of  the  crgwn  in  their  nomination,  as  the  qua- 
GficatioDs  required  by  statute  of  the  ordinary  senators,  were  not  held  to 
extend  to  them.     Even  when  bestowed,  the  office  was  in  the  highest  de- 
gree dependent  on  the  crown,  as  the  extraordinary  lords  were  removable 
bj  the  mere  will  of  the  sovereign,  with  or  without  cause  assigned.    It 
should  not  therefore  excite  astonishment,  that  as  the  science  of  law  be- 
came more  and  more  difficult,  the  incongruity  of  allowing  individuals, 
altogether  ignorant  of  its  intricacies  and  its  **  glorious  uncertainties,"  to 
decide  such  important  causes  as  came  before  the  supreme  court,  should 
hare  airakened  the  attention  of  lawyers  ;  more  especially  as  the  presence 
of  the  extraordinary  lords,  generally,  proceeded  either  from  political  sub- 
sprriency  or  personal  motives.     This  part  of  the   constitutk>n   of  the 
coQrt  of  aession  at  length  yielded  to  the  enlightened  influence  of  the 
limes,  and  the  voice  of  public  opinion.  Accordipgly,  the  statute  of  George  I. 
c- 19,  enacted  that  any  vacancy  which  should  thereafter  occur  among  the 
extraordinary  lords  was  not  to  be  filled  up.     This  useless  and  pemick>us 
ofBce  expired  with  John  Hay,  marquis  of  Tweeddale,  who  died  on  the 
9th  December,  1763.     The  extraordinary  lords  derived  no  emolument 
from  their  appointments ;  their  advantages  consisted  in  the  opportunity 
alTorded  them  of  obliging  themselves  and  their  friends  at  the  expense  of 
justice  and  judgment,  when  these  stood  in  their  way.* 
^    Court  of  Session. — Of  the  many  alterations  which,  through  sue- 
cessJTe  revolutions,  must  of  course  have  taken  place  in  the  public  ad- 
niinistratioD  of  justice  in  Scotland,  none,  perhaps,  has  been  so  radical  or 

*  Haigand  Bninton's  Historical  Account  of  the  Senators  of  the  College  of  Justice. 
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SO  permanent  in  its  influence  as  that  which  was  occasioned  by  the  introduc- 
tion of  the  feudal  system. 

The  sovereign  was,  and  still  continues  to  be,  the  great  soaree  and 
fountain  of  all  justice.  Under  him,  when  the  feudal  system  was  id  full 
operation,  the  barons  who  followed  him  to  the  field  were  vested  widi 
subordinate  jurisdictions,  assigned  them  by  their  soTereign,  as  the  reward 
of  their  military  services.  The  magistrates  of  towns  possessed  a  similar 
territorial  jurisdiction  within  their  respective  burghs,  which,  in  conne 
of  time,  became  gradually  more  distinct  and  separate  from  that  enjoyed 
by  the  baronial  courts. 

Resides  these,  early  acts  of  parliament  mention  frequently  other  jars- 
dictions  ;  and,  as  far  back  as  our  authorities  reach,  we  find  the  kings 
chamberlain,  the  justiciar  or  justice-general,  and  sherifTs  ranked  among 
the  ordmary  judges  of  the  land.  The  progressive  steps  by  which  a  cause 
arrived  at  the  court  of  last  resort,  were  these :  if  it  origmated  in  the  burgh 
courts,  an  appeal  lay  to  the  chamberlain-eyre,  and  from  that  to  ik 
court  of  four  burrows.  If  again  it  originated  in  the  burgh  courU,  an 
appeal  lay  first  to  the  sheriflP,  then  to  the  justiciar,  and  lastly  to  the  pa^ 
liament.  The  reason  why  an  appeal  was  competent  to  the  parliament  in 
the  latter  case,  and  not  in  the  former,  is  bgenrously  given.  *^  The  bishops, 
barons,  and  freeholders  composed  t)ie  high  court  of  parliament ;  originally 
the  burrows  had  no  place  m  that  assembly."'  The  curia  quatuor  bur- 
gorum  was  an  eailier  institution  than  the  representation  of  burghs  in 
pariiament.  Now  trial  by  peers  was  a  fundamental  principle  in  tbe  lav 
of  Scotland,  as  well  as  of  England ;  therefore  it  was  natural  to  appeal  to 
parliament  in  causes  concerning  the  barons,  but  not  the  burghs;  for  (bej 
had  no  peers  there.  In  the  court  of  four  burghs  were  their  peers;  and. 
therefore,  it  was  their  court  of  last  resort.* 

The  ancient  supreme  judicatories  were  ^*  the  court  of  four  burrows," 
and  the  high  court  of  parliament ;  the  former  judging  in  those  questions 
whkh  had  originated  in  the  burgh  courts,  the  latter  again  in  thoae  wiiicli 
had  been  moved  before  any  other  of  the  ordinary  judges.  Tbese  tvo 
supreme  judicatories  would  seem  to  have  acted  not  only  as  courts  of  re- 
view, but  sometimes  as  courts  of  the  first  instance.  More  lately,  recount 
from  the  ordinary  judges  could  be  had  only  to  the  king  in  oouncfl,  who 
exercised  a  supreme  and  cumulative  origmal  jurisdiction  in  cases  com- 
petent before  the  other  courts.  This  system  was  found  to  be  extremely 
inconvenient ;  it  not  only  imposed  an  insupportable  burden  on  tbe  ViD^n 
but  was  also  insufficient  for  the  public  servke.  To  remedy  this,  an  act 
ivas  passed  in  1495,  which  ordained  that  the  lord  chancellor,  with  certain 
discreet  persons  of  the  three  estates  to  be  nominated  by  the  king,  sball 

*  Ariioi's  History  of  £dijibui]gh,  p.  467. 
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ibeneefiirwanl  sit  Uuree  timet  id  the  year,  wber^  the  king  choae  to  ap- 
jwint,  to  know,  oondode,  and  finaUy  determine  all  and  sundry  complaints, 
:taum,  and  quarrels  that  may  be  determined  before  the  king  and  his 
nonci].  By  a  subsequent  statute  of  James  II.  the  jurisdiction  of  this 
»iurt  is  explained,  and  in  some*  points  considerably  eidarged.  It  would, 
Inwerer,  appear  from  this  last  act  that  its  jurisdiction  was  never  priTative, 
but  merely  cumulative  with  that  enjoyed  with  the  judges  ordmary,  for  it 
eipresdy  leaves  the  parties  complaining  at  full  freedom  to  follow  their 
Ktiou  before  the  said  lords  or  their  ordinary  judge. 

Thus  constituted^  the  court  of  sessk>n  does  not  seem  to  have  answered 
die  expectations  of  its  framers.  It  laboured  under  many  inconveniences  ; 
its  time  and  place  of  meeting  depended  on  the  will  of  the  sovereign  ;  in 
this  respect  it  was  little  better  than  the  court  of  the  king  and  council, 
whose  inconveniences  it  was  intended  to  remedy.  But  this  was  not  the 
wont ;  the  judges  of  which  it  was  composed  were  so  exceedingly  flue- 
toatiDg,  changing  by  rotation  every  forty  days,  that  regularity  or  con- 
sjsteocy  of  decision  was  impossible.  The  evil  was  still  farther  increased 
by  the  rotation  not  coming  round  to  them  again»  ^^  peradventure  for  seven 
jean."  They  were,  besides,  to  officiate  purely  *^  of  their  own  benevolence," 
and  St  *'  their  own  costs ;"  and  it  cannot  surprise  any  one  that,  under  such 
dicamitances,  these  judges  were  exceedingly  negligent 

A  court  like  this  was  not  destined  to  be  permanent  Accordingly  in  a 
few  years  its  jurisdiction,  though  not  expressly  abolished,  was  entirely 
ahered.  The  act  of  1469,  ordained  that  a  party  complaining  in  any  part 
of  the  realm  should  first  complain  to  his  judge  ordinary  of  temporal 
laodt,  ss  justices,  sheriffs,  stewards,  baillies  or  barons,  provost  or  baiUies  of 
borghi,  at  whose  hands,  if  he  received  jnstke,  he  was  to  remain  content ; 
but  if  the  judge  ordinary  ^*  faibies  him,"  and  will  not  administer  justice^ 
(ben  he  might  appeal  to  the  king  and  his  council.  Not  the  slightest  men- 
tion of  the  court  of  session  is  once  made  throughout  the  whole  of  this  act, 
neither  as  a  court  of  first  instance  nor  as  a  court  of  review  ;  but  the 
loDg'i  own  jurisdiction  is  expressly  reserved  in  these  words :  *^  it  shall  be 
lawfal  to  the  king's  highness  to  take  decision  of  any  matter  that  comes  be- 
fore him  at  his  pleasure,  (empleasance,)  like  as  it  was  wont  to  be  of 
before.''  This  exception  gives  to  the  omission  of  the  court  of  seesion  a 
more  peremptory  and  decisive  character ;  and  seems  again,  by  its  extinc- 
tion, to  have  thrown  the  burden  of  judicial  business  on  the  king  and 
eouDciL  For  their  own  relief  they  enacted  in  the  parliament  of  1487, 
^'that  an  civil  actions,  questions,  and  pleas  whatsoever,  should  be  deter- 
mined and  decided  before  their  judge  ordinary,  so  that  no  actk>n8,  &c., 
>hould  oome  before  the  king  and  council,  except  such  as  pertained  espe- 
^y  to  the  sovereign,  actions  and  complaints  made  by  kirkmen,  widows, 
<>rphai»,  pupib,  and  strangers  of  other  realms,  and  complaints  on  ofiicers 
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for  n^eet  of  their  sereral  doties."  This  aet  was  ont^  temporarf  tiD  t^^ 
meetiDg  of  the  next  pariiament ;  and  king  James  III.  djin^  soon  alter,  t 
was  not  prodactire  of  any  good.  The  king  and  eoancQ  were  itl  ler- 
doMd  with  the  load  of  judicial  business;  and  to  relieve  them  aa  aetw 
passed  in  the  beginning  of  the  sixth  pariiament  of  James  lY.,  by  Mtk  i 
new  court  was  constituted,  styled  the  '<  Daillie  ConncQ." 

This  court  was  to  be  chosen  by  the  king,  and  to  sit  in  E£rimrgi  « 
wherever  the  king  should  reside,  and  was  to  have  the  same  power  as  t^ 
lords  of  session. 

The  constitution  of  this  court  was  defective  ;  its  jurisdietkiB  wii  Uo 
confined.  Lord  Stair  considers  that  it  was  merely  a  court  of  firtf  intaary. 
having  no  authority  as  a  court  of  review,  and  the  great  weight  of  appe» 
fell  on  the  justiciaries,  or  the  chamberlain  and  his  court  of  lour  bornmi 
The  ^'  Daillie  Gouncfl  "  does  not  appear  to  have  been  more  sneoearfol&r 
of  longer  duration  than  its  predecessor,  nor  during  the  period  of  its  kvf 
existence  does  it  appear  to  have  been  productive  of  any  veiy  hoMi 
effects  to  the  country. 

Two  attempts  to  create  such  a  court  as  might  be  cakidated  to  admr 
the  ready  administration  of  justice  had  now  failed  ;  but  the  matter  vas  J 
too  great  importance  to  be  dropped  solely  on  that  account  The  difficokx* 
of  the  undertaking  only  encouraged  each  successive  king  to  attcnpc  i 
task  in  which  his  predecessor  had  been  foiled,  and  complete  sooeeis  «i 
reserved  for  the  efforts  of  a  sovereign  who  was  then  under  age. 

We  have,  in  the  beginning  of  this  article,  given  an  historical  account  of  tB^ 
court  of  session,  as  originally  instituted  by  king  James  V.,  on  tbeaiodel,s 
we  are  informed  by  the  celebrated  Sir  George  Mackenzie,  of  tbepaifiaDr?- 
of  Paris,  as  a  supreme  court  under  the  dignified  and  imposing  tide  tf 
the  College  of  Justice.  We,  therefore,  refer  to  it  Iot  sqcIi  pv- 
tksulars  as  we  do  not  think  necessary  to  repeat  in  this  place.  This  coim 
did  not  labour  under  the  disadvantages  which  destroyed  the  ntifitj  of  ttr 
institutions  just  described.  The  number  of  its  judges  were  expi«$^7 
fixed.  It  was  to  consist  of  ^<  fourteen  penons,  one  half  spiritual*^-^l»t^ 
of  bishops  ;  ^^  one  half  temporal,  with  a  president — cunning  and  wise  ■& 
most  convenient  and  qualified  for  the  administration  of  justice."  OfOif^^ 
any  ten,  with  the  president,  were  a  quorum  ;  but  besides  these  jadg«i,t^ 
sovereign  reserved  to  himself  the  right  of  appointing  extraordinaiy  lonk 
as  already  described.  Its  jurisdiction  was  more  extensive  than  ettber  oi 
the  former  had  been  ;  its  judges  were  authorized  **  to  sit  and  decide  opsD 
all  actions  civil,  and  none  others  to  have  vote  with  them.*' 

The  place  and  periods  of  its  meetings  were  also  determined,  ssd  hi 
power  granted  to  its  members  *^  to  advise,  counsd,  and  conclude  upon  sori 
rules,  statutes,  and  ordinances  as  shall  be  thought  by  them  exp^diest  (f 
be  kept  and  observed  in  their  manner  and  order  of  proceeding  at  all  tii"* 
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Consideriiig  tbe  character  of  the  times,  the  constitution  of  this  court 
must  be  allowed  to  have  been  wonderfully  perfect.  It  continued  long  to 
answer  ererj  purpose  for  which  it  was  intended,  under  the  regulations 
from  time  to  time  established  by  the  judges  under  the  title  of  acts  of  sederunt 
Nevertheless  H  w^s  not  enturely  free  from  defect.  The  sovereign's  privi- 
lege of  nominating  extraordinary  judges,  generally  ignorant  both  of  the 
Ian  and  its  fundamental  principles,  and  also  of  judicial  proceedings,  could 
not  but  lead  to  abuse.  It  presented  too  strong  a  temptation  not  to  be  per- 
Terted  to  purposes  purely  political ;  and  the  effects  of  this  perversion 
were  more  than  once  severely  felt,  and  as  severely  remonstrated  against, 
before  the  crown  would  yield  up  a  source  of  influence  so  extremely  power- 
ful It  was  at  length,  however,  enacted,  ^^  that  whenever  the  places  of 
the  then  presexit  four  extraordinary  lords  should  become  vacant,  no 
DomiDation  should  be  made  to  supply  the  vacancy  ;"  since  which  enact- 
ffioit,  the  court  of  session  has  consisted  only  of  the  fourteen  ordinary  lords 
and  their  president. 

Besides  these,  several  other  alterations  on  the  original  constitution  of  tlie 
coort  were,  in  the  course  of  time,  discovered  to  be  necessary.  The  change 
io  the  religious  sentiments  of  the  nation  was  inimical  to  the  original  plan 
of  the  court,  when  one  half  were  to  be  bishops  or  other  spiritual  persona 
In  order,  therefore,  to  remove  churchmen  entirely  from  the  court,  the  fol- 
lowing act  passed  in  the  parliament  of  1584,  in  the  reign  of  James  I. : 
*^  The  king's  majesty,  and  his  three  estates  assembled  in  this  present  par- 
liament, earnestly  desirous  that  all  his  loving  and  gude  subjects  shall  be 
faithfully  instructed  in  the  doctrine  of  their  salvation,  and  that  the  minis- 
ters of  God's  word  and  sacraments  may  the  better  attend  upon  their  own 
charges  and  vocation,  therefore  statutes  and  ordains  that  none  of  the  said 
mioisten  shall  in  any  ways  accept,  use,  or  administer  any  place  of  judica- 
tion ID  either  civil  or  criminal  causes,  neither  to  be  of  the  college  of  jus- 
tice, commissioners,  i^dvocates,  court-clerks,  or  notaries  in  any  matters, 
(the  making  of  testaments  only  excepted,)  under  the  pain  of  deprivation 
from  their  benefices,  livings,  and  functions."  During  Cromwell's  usurpa- 
tion this  exclusion  was  extended  to  all  clergymen  generally  ;  but  the  act  only 
contemplated  the  prelates.  Although  this  act,  as  well  as  all  the  other 
acts  of  the  rebellious  parliaments,  was  rescinded,  yet  it  has  been  acted  upon 
^  spirit  ever  since,  and  no  clergyman  has  since  the  Restoration  been  a 
member  of  the  college  of  justice. 

The  court  still  meets  in  the  original  session  house,  and  which  was  early 
Wded  into  the  outer  and  inner  house.  With  the  exception  of  the  lord 
president,  the  ordinary  lords  sat  alternately  in  the  outer  house,  each  for 
the  space  of  a  week,  hearing  and  determining  in  the  first  instance  such 
caases  as  were  brought  before  the  court.  In  theu*  character  of  weekly 
^ramarics,  it  was  impossible  for  the  judges  to  bring  many  of  the  causes 


^^  COURTS  OF  LAW  IN  SCOTLAND. 

thus  brought  before  them  to  a  oonelution,  till  long  after  their  week  was 
expired.  The  court  framed  many  regulations,  to  afford  them  opportuni- 
ties of  bringing  up  their  arrears,  by  assigning  them  certain  boors  for 
sitting  at  the  side  bars  in  the  outer  house. 

While  the  ordinary  for  the  week  was  occupied  in  the  outer  house,  the 
lord  president,  with  the  other  ordinary  lords,  were  equally  occupied  in  the 
inner  house.  There  they  occasionaliy  determined  certain  special  causes 
in  the  first  instance,  which,  on  account  of  their  extreme  importance,  or 
the  necessity  of  despatch,  were  intrusted  to  the  decision  of  the  whole 
court  But  they  were  chiefly  occupied  in  reviewing  the  judgmento  of  the 
weekly  ordinaries,  which  either  plaintiff  or  defendant  wece  entitled  to 
bring  by  a  reclaiming  petition,  if  dissatisfied,  before  the  whole  judges. 
This  priTilege  of  petitioning  was,  howerer,  limited  by  the  ruks  of  the 
court  to  a  certain  definite  period,  beyond  which  the  decrees  of  the  weekly 
ordinaries  became  final,  and  by  a  sort  of  fictkm  of  law  were  regarded  ss 
decrees  pronounced  by  the  statutory  quorum  of  the  judges  in  the  inner 
house.  Lord  Bankton  observes,  that  ^*  this  court  is  justly  admired  for 
its  contrivance,  in  order  to  despatch  of  business,  and  at  the  same  time  with 
great  solemnity  and  deliberation.  It  is,  in  effect,  fourteen  superior  co- 
ordinate courts  all  in  one  ;  because  the  sentence  of  each  of  the  ordinaries 
is,  after  extract,  equal  to  that  of  the  whole.  And  the  whole  lords,  in 
prcesentia^  may  be  regarded  as  a  court  of  appeal,  where  the  judgments  of 
the  respective  ordinaries  may  be  summarily,  before  extract,  reviewed,  and, 
if  wrong,  reversed." 

Besides  these  weekly  ordinaries,  there  were  certain  others  appointed  to 
attend  in  the  outer  house,  both  by  express  statute  and  by  act  of  sederunt 
These  were  the  ordinaries  upon  witnesses,  the  ordinaries  upon  concluded 
causes,  and  the  ordinaries  on  the  bills.  In  the  course  of  practice,  the  duty 
of  the  latter  was  soon  united  with  that  of  the  weekly  ordinary  in  the  ontfi 
house.  Their  different  duties  and  powers,  and  the  order  of  rotation  in 
which  they  should  succeed  each  other,  were  repeatedly  the  sutject  of  re- 
gulation by  acts  of  sederunt  ;  but  the  whole  system  has  lately  undergone 
a  radical  change.  Under  the  system  just  described,  modified  as  it  was  bj 
different  acts  of  the  legislature,  as  well  as  by  various  acts  of  sederunt 
passed  by  the  judges  themselves,  the  administration  of  justice  in  Scotland 
was  carried  on,  for  nearly  three  centuries,  with  very  considerable  success. 
The  decisions  of  the  judges,  regularly  collected  by  the  reporters,  gave  the 
laws  a  more  consistent  and  unvarying  interpretation,  as  weU  as  diffused 
their  knowledge  more  widely  over  all  classes  of  the  people.  These  oa- 
taioly  were  inestimable  benefits.  But  commerce  growing  more  extended, 
the  laws  became,  of  course,  more  multifarious  and  involved  ;  litigation  in- 
creased ;  and  the  college  of  justice  began  to  lose  its  reputation  for  oelerilj 
of  decision. 


CX)URTS  OP  LAW  IN  SCOTLAND.  447 

The  eoiMtitutioii  of  the  court  was  not  calculated  to  carry  through  a 
mttlciplidtj  of  busmen  with  despatch.     This  was  rendered  impracticable 
bj  a  rarieij  of  circumstances.     The  lord  ordinary  discussed  all  causes 
put  Id  the  roll,  during  the  week  that  he  sat  in  judgment.     These  causes 
were  seldom  determined  upon  a  single  hearing,  and  the  judge  had  a  power 
of  altering  his  own  sentence  as  often  as  he  inclined.     Each  of  the  lords 
came  once  or  oftener  in  the  wedc,  to  the  outer  house,  to  hear  pleadings, 
or  give  judgment  upon  those  causes  which  came  first   before   him  when 
he  sat  as  lord  ordinary  ;  and,  upon  which,  many  written  cases,  or  repre- 
sentations, as  they  were  called,  might  hare  been  laid  before  him.     If 
the  parties  did  not  acquiesce  in  the  lord  ordinary's  judgment,  which,  in 
matters  of  any  importance  was  always  the  case,  application  was  made  for 
altering  the  sentence,  by  a  printed  petition  presented  before  the  whole  of 
the  lords.     Besides  petitions,  yarious  printed  papers  were  produced,  under 
the  titles  of  state,  case,  proof,  information,  answers,  replies,  and  duplies; 
yet,   notwithstanding  these  roluminous  papers,  the  lords  often   heard 
pleadings  in  the  same  cause,  and  these  commonly  very  prolix,  often  taking 
up  the  eoart  a  whole  week,  sometimes  three  weeks.     Considering  the 
copiousness  of  the  printed  papers  which  wa«  laid  before  the  judges,  to 
bsTe  both  these  and  pleadings  in  the  same  cause,  was  apprehended  to  be, 
in  general,  superfluous,  and  to  be  a  great  waste  of  time.*     It  has  been 
calculated  that,  throughout  the  whole  year,  each  ordinary  could  not  allot 
more  than  sixty-four  hours  in  court  to  the  duties  of  his  department  in  the 
outer  house ;  and  as  all  the  causes  which  came  before  the  cOurt  of  session 
baviog,  with  a  few  immaterial  exceptions,  to  pass,  in  the  first  instance, 
through  the  hands  of  the  lords  ordinary,  this  short  space  of  time  was  far 
from  being  adequate.     Besides,  each  individual  judge,  to  follow  the  same 
calculation,  haring  in  the  course  of  the  year  to  read  and  consider  not  less 
than  thirty  thousand  quarto  pages  of  letter-press  for  the  duties  of  the 
Inner  house,  and  nearly  one  half  of  that  number  for  those  of  the  outer 
bouse,  it  was  totally  impossible  for  him  to  do  justice  to  the  causes  before 
him,  and,  at  the  same  time,  to  surmount  so  insuperable  a  barrier  in  the 
way  of  despatch. 

But  there  was  another  evil  of  equal  magnitude,  even  after  the  cause  had 
at  last  found  its  way  into  the  inner  house,  arising  from  the  number  of 
jadges  on  the  bench.  The  difference  of  opinion,  which  could  not  fail  to 
arise  from  the  different  views  of  the  case  that  suggested  themselves  to  the 
minds  of  so  many  judges,  often  gave  rise  to  discussions,  the  result  of 
which  retarded  the  progress  of  the  cause.  Few  pleas  could  be  brought 
before  the  court  without  plausibility  enough  to  secure  the  vote  of  one  or 
more  of  the  judges ;  which  fanned  the  flame  of  litigation  in  the  breasts  of 

*  Arnot*8  History  of  Edinburgh,  p.  47S. 
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the  parties.  Among  go  many  discordant  decisions,  too,  the  grounds  of  tbe 
judgment  could  not  always  he  traced  ;  and  it  was  often  difficult  to  deads- 
what  bad  actually  heen  the  law  of  the  case.  As  the  court  was  one  both  of 
law  and  equity,  it  necessarily  happened,  that  it  decided  sometiniei  on  the 
principles  of  the  one,  sometimes  of  the  other;  and  as,  when  no  ioTsriaUe 
rule  is  observed,  different  men  must  frequently  conceive  different  Dotioni 
of  the  importance  of  a  point  of  form,  it  happened  that  the  appointed  fonu 
of  proceedings  before  the  court,  were  sometimes  adhered  to,  and  sometioM 
not ;  so  that  in  a  case  where  there  was  any  discrepancy  between  kw, 
equity,  and  form,  it  was  impossible  to  pronounce  beforehand,  with  a  bi^h 
degree  of  probability,  upon  the  decision  of  the  court.  There  were  still 
other  circumstances  which  conspired  to  increase  their  latitude  io  grrio^ 
judgment/ and  to  render  tbe  issue  of  trials  before  themDM>re  uncertaia. 
By  the  Scots  law,  acts  of  parliament  may  go  into  desuetude;  so  that,  io 
bringing  an  action  upon  a  statute,  it  comes  sometimes  to  be  debated, 
whether  the  act  libelled  be  in  force  or  not.  Nay,  it  came  freqaentlj  Io 
be  a  matter  of  question,  whether  certain  British  statutes  extended  to 
Scotland.  If  there  were  two  or  more  points  in  a  cauae,  sometimes  (he 
court  decided  the  controversy  by  one  general  vote  upon  the  matter  at 
issue.  At  others,  they  would  have  as  many  votes  upon  the  cause,  as  there 
were  points  and  branches  in  it ;  so  that  a  person  might  convince  ^ht 
judges  out  of  eleven,  that  his  antagonist's  claim  was  ill  founded,  and  jet 
that  claim  be  sustained.*  This  uncertainty  was  a  pregnant  soaroe  of 
delay,  which  was  the  less  easy  to  be  corrected,  as  it  originated  with  the 
judges  themselves.  The  inevitable  result  was  the  daily  increase  of  arrears; 
and  each  returning  session  only  loaded  the  judges*  tables  with  a  greater 
mass  of  papers. 

Such  evils  and  inconveniences  had  long  called  for  redress,  and  different 
plans  had  been  proposed  ineffectually  ;  but  at  last,  in  the  year  1806, 
during  Mr  Fox's  administration,  the  legislature  turned  their  most  serioos 
attention  to  the  subject,  and  lord  Grenville  submitted  a  aeries  of  resola- 
tions  to  the  house  of  lords,  as  an  avowed  preliminary  to  bringing  in  a  bill 
for  remodelling  the  courts  of  justice  in  Scotland.  These  resolutions  were 
circulated  among  the  public  with  the  most  solicitous  care ;  ministers  were 
anxious  to  collect  the  sense  of  the  country,  and,  therefore,  did  not  pre- 
cipitate the  measure.  Their  plan  was  not  entirely  free  from  objeotioo; 
but  in  the  midst  of  their  deliberations  ministers  found  it  expedient  to  re- 
sign. Then"  successors  showed  no  mclination  to  oppose  this  measure,  and 
as  the  house  of  lords  had  pledged  themselves  to  take  the  subject  into  their 
consideration,  the  new  ministers,  in  the  first  session  after  their  accession 
to  office,  passed  an  act,  differing  indeed  in  many  essentials  firom  the  resola- 
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tioiis  oijgioallj  submitted,  but  at  the  same  time  agreeing  i?ith  them  in 
otfaen  of  almott  eqnal  importaiice. 

One  of  the  grand  leading  features  of  the  original  plan  was  the  division 
of  the  court  into  such  number  of  separate  chambers  as  might  be  found 
eooTeaieDt ;  each  to  act  as  a  distinct  court.  Besides  these,  a  new  court 
of  review  was  to  hare  been  ereetod^  from  which  alone  appeals  should  be 
competent  to  the  house  of  peers;  but  the  statute  just  mentioned,  while  it 
adopts  the  principle  of  splitting  the  court,  rejects  the  suggestion  of  a  new 
court  of  review.  In  this  particular,  the  departure  from  the  original  re-* 
solutioiM  of  the  house  of  lords  is  perhaps  an  improvement  There  werev 
aheadj  too  many  stages  through  which  a  cause  might  be  carried  by  suc- 
cesdve  appeab.  To  multiply  these  would  have  encouraged  rather  than 
repreaaed  the  spirit  of  litigation,  and  would  have  added  to  that  very  delay 
which  it  iras  so  much  the  object  of  reform  to  do  away. 

There  was  another  very  radical  difference  between  the  two  schemes. 
The  view  of  the  original  projectors  was  to  introduce  the  form  of  trial  by 
jury  in  many  of  the  cases  brought  before  the  court  of  session,  which  might 
have  been  done  in  several  instances  with  a  beneficial  effect  The  act  in 
question  merely  appointed  commissioners,  who  were  to  report  on  various 
matters  relative  to  the  procedure  before  the  court ;  and  among  others, 
.  ^*'  in  what  cases,  and  in  what  manner  and  form,  it  appears  to  them  that 
jury  trial  could  be  most  usefully  established  in  that  court ;"  but  the 
public  has  not  yet  been  informed  whether  any  report  was  ever  made. 
The  i^an  earned  into  effect  has  been  productive  of  great  benefit  It 
speedily  deared  the  tables  df  the  court  of  that  continually  accumulating 
mass  of  cases  which  created  so  much  delay  even  in  the  most  trifling  ques- 
tions, and  often  occasioned  the  most  serious  distress  in  those  where  more 
important  interests  were  at  stake. 

This  ]^,  important  in  its  results  as  it  proved  to  be,  was  not  less 
simple  in  its  conception.  It  was  nothing  moro  indeed  than  separating  the 
whole  judges  already  on  the  bench  into  two  divisions,  forming  two  totally 
distinct  courts,  whh  co-extensive  powers,  privities,  and  jurisdictions. 
The  first  division  was  composed  of  seven  of  the  ordinary  lords  of  session, 
and  the  lord  president  of  the  whole  court  The  lord  justice  derk,  and 
the  remaining  six  ordinary  lords  of  session,  formed  the  second  division. 
The  kffd  president,  and  the  lord  justice  clerk,  when  present,  preside  over 
their  respective  divisions  ;  when  these  chiefs  were  absent,  the  judges  of 
each  division  were  empowered  to  appoint  one  of  their  own  number  to  pre- 
side/vo  tempore. 

For  the  routine  of  judicial  business,  four  judges  in  each  division  were 
declared  to  be  a  quorum  ;  but  in  framing  acts  of  sederunt  the  same 
forms  and  requisites  were  necessary  as  before.  They,  of  course,  could 
only  be  passed  ^*  by  the  whole  court,  or  a  quorum  thereof  consLstuig  of 
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niiie  of  the  jndgei."  With  few  exeeptioiis,  the  new  eourtB  exemed  dw 
same  duties,  powers,  and  functions,  in  all  respects,  as  had  Ibrmerij  \m 
exercised  under  the  old  form  of  the  court  As  the  number  of  tbe  inkr 
chambers  was  doubled,  the  number  of  the  offidating  judges  in  tbeoittf 
house  was  mcreased  in  a  like  proportion.  Two  of  the  ordinaiy  jndga 
(excluding  the  lord  president  and  the  lord  justice  derk,)  were  appoied 
to  officiate  each  week,  one  for  each  diviskyn,  ^*  for  hearing  cainn  ■  h 
rolls  of  suspensions,  advocations,  regulations,  and  ordinaiy  actk» ;"  oi 
two  others,  in  the  same  nlanner,  officiated  in  the  biB  diamber  doing  h 
time  of  session. 

Such  is  a  brief  outline  of  the  principal  features  of  that  act,  winch  bi^ 
the  first  great  step  towards  a  reform  in  the  constitution  of  our  npenr 
court  It  contained  besides,  as  has  already  been  mentioDcd,  a  daoK  r- 
serymg  to  his  majesty  the  nomination  and  appointment  of  certain  pomi 
^'  to  make  inquiries  into  the  form  of  process  in  the  court  of  sesioB,  u^ 
to  report  on  nuious  matters  therehi  particularly  set  forth.*'  HJi  mj^ 
was  graciously  pleased  to  appoint  certain  commissioners  ;  inqniriei  «<R 
made,  and  reports  on  some  of  the  points,  at  least,  ha?e  been  sobmittej  ts 
the  public.  In  consequence  of  these  reports  anothor  act  was  pa«i' 
chiefly  indeed  for  the  purpose  of  abridging  the  form  of  extractiDg  decree^ 
but  into  which  also  some  fEuiher  alterations  on  the  Ibrm  of  tbe  oomt  v» 
contrived  to  be  introduced. 

Notwithstanding  the  great  relief  afforded  to  the  judges,  it  hsd  fa» 
found,  by  the  division  of  the  court  into  two  chambers,  that  it  was  i<21  ^ 
much  for  one  judge  to  be  burdened  with  the  business  of  both  tbe  oo^ 
and  the  outer  house;  and  that  it  was  next  to  imposnble  that  be  coiiU  p^\ 
that  despatch  whidi  was  so  extremely  desirable;  and,  at  the  sane  lis^i 
afford  such  a  strict  attention  to  the  whole  cases  before  him  as  was  idtl 
pensable  for  the  proper  discharge  of  his  duty.    The  new  act,  tberefoi«,< 
the  narrative  that  <^  it  would  facilitate  the  despatch  of  business  in  tlwo^ 
of  session,  if  the  duty  of  the  outer  house  were  done  by  a  certain  oooh 
of  the  ordinaiy  judges  officiating  tha«  in  a  more  permanent  maasert^ 
the  present  wedkly  rotatk>n  among  the  whole,"  enacted  *'that  tbetbl 
junior  ordinary  judges  of  the  first  division  of  the  court  of  sesrion,  sod  A 
two  junior  ordinary  judges  of  the  second  division,  shall  be  reUevcd  ^ 
attendance  in  the  inner  house,  and  shall,  after  the  passing  of  tfcn  i^ 
not  sit  therein,  but  shall  sit  as  lords  ordinary  in  the  outer  honse,  to  P^ 
form  the  business  of  the  outer  house.     Although  this  regulatiott  esta^ 
to  the  duty  of  administering  oaths  and  examining  witnesses,  it  did  oot  n 
tend  to  the  bill  chamber  ;  the  business  in  which  was  ordered  to  be  dcof  4 
before,  by  the  whole  ordinary  lords  m  rotation. 
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As  ii  was  coojeeturedy  however,  thai  some^  if  not  aD,  of  the  five  (hen 
existing  junior  judges  who  wero  affeeted  by  this  new  ragnlation,  might 
object  to  its  extension  to  them,  oot  of  delicaej  its  operation  was  defiened^ 
and  the  ooorse  of  rotation  appointed  to  remam  as  it  then  existed,  untO 
either  bj  their  own  eoaseot,  or  the  appointment  of  new  judges,  the  re- 
^uinte  number  should  be  obtained  *^for  carrying  the  said  system  into 
execation."  So  soon  as  this  should  take  pkoe,  the  quorum  of  both  the 
inner  cbamben  was  to  be  reduced  to  three,  and  the  remaining  judges  were 
immediateiy  to  be  <<  relieved  from  attendance  in  the  outer  house,  and  from 
peifonning  the  duties  of  lords  ordinary  thereni.'*  This  improvement  on 
the  form  of  tlie  court  was  not,  however,  immediatdy  canied  into  effect. 
Ai  had  been  anticipated,  few  of  the  judges  who  had  been  appointed  prior 
to  the  passing  of  the  act  were  inclined  to  banish  themselves  permanently 
to  the  outer  house  ;  and  a  great  length  of  time  might  have  elapsed  be- 
fore the  new  ^stem  could  have  been  introduced,  had  not  a  meUmchoIy 
fiUality  deprived  the  bench,  within  a  yery  short  period,  of  some  of  its 
Ivightert  ornaments,  and  thus  made  room  lor  the  requisite  number  of  new 
appointments,  fiv^  thmg  was  now  ready  for  the  change,  but  it  was  dis- 
eorered  that  there  were  still  a  few  alterations  that  could  be  made  with 
good  eflect  The  act  just  recited  did  not  go  into  such  detail  as  was  con- 
ndered  neoessary,  and  another  act  was  passed  for  the  purpose  of  finally 
letting  the  matter  to  rest 

By  the  provisions  of  this  latter  act,  the  whole  business  of  the  five  junior 
judges,  and  their  different  departments,  are  distinctly  determined.  The 
jonior  of  the  three  ordinary  judges  of  the  first  division,  who  by  the  former 
•et  had  been  ordered  to  sit  permanently  in  the  outer  house,  is  appointed 
to  **  officiate  exclusively  as  lord  ordinary  on  the  bills,  and  perform  the 
whole  busmess  of  the  bill  chamber  in  time  of  session/'  To  him  all  remits 
hy  either  division  of  the  court  of  session  to  a  lord  ordinary,  in  matters 
iciating  to  sequestration  or  bankruptcy,  and  in  such  other  matters  as  to 
either  divisbn  shaB  seem  proper,  are  thenceforward  to  be  made.  But  in 
aB  these  coses,  in  order  to  keep  the  busmess  of  the  two  divisions  separate 
and  distinct,  and  to  prevent  questions  originating  in  one  division  from 
being  carried  into  the  other — a  circumstance  which  would  occasion  inex- 
tricable confusion,  besides  the  greatest  delay  and  expense— -it  is  enacted, 
that  ^  where  any  application  in  the  bOl  chamber  shall  be  made  to  the  said 
kit  appdnted  or  junior  ordinary  judge  of  the  first  division,  the  party  com- 
i^laming,  or  making  the  apfdication,  shall  notify  to  such  judge  the  division 
of  the  court  to  which  such  apidicatk)n  shall  be  understood  to  bebng  ^ " 
and  it  shall  be  "  competent  to  either  party,  who  shall  be  dissatisfied  vrith 
^J  mteriocutor  pronounced  by  such  lord  ordinary,  to  reclaim  to  such 
dirldon  so  notified  ;  and,  in^cases  of  remits,  it  shall  only  be  competent  to 
reclaim  to  that  division  of  the  court  by  which  the  remit  ^hall  have  been 
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made ;''  ^^  and  in  cases  Where  tadi  last  appointed  or  janbr  jod^  dbi 
think  fit  to  take  any  cause  to  report,  saeh  report  siiail  be  ma^  to  tbi 
dinsion  or  court  to  which,  in  the  OTent  of  reriaimmg,  the  party  or  ptttia. 
is  or  are  hereafter  directed  and  appointed  to  reclaim/* 

The  other  four  junior  judges  are  appointed  to  officiate  as  penDves 
lordn  ordinary,  *^  for  hearing  and  determining  cauaea  in  the  idk  of  m 
pensions,  adTocations,  regulations,  and  ordnary  actions  ;**  thej  aie  ti 
^<sit  in  the  outer  house  weekly  by  it>tatk>n,  in  such  manner  sithsi 
judge  or  ordinary  of  the  first  division  shaD  officiate  the  first  week,  i  j«^ 
or  ordinary  of  the  second  division  the  second  weds,  a  judge  or  oitfiavy 
of  the  first  division  the  third  week,  and  a  judge  or  ordinaiy-  of  the  «eod 
division  the  fourth  week  ;  and  so  akemately  thereafter  a  jodge  of  the « 
division  following  a  judge  of  the  other,  as  ordinary  in  the  outer  hoae. 

All  these  junior  judges,  as  well  as  the  lord  ordinary  on  the  bii,  aitk 
four  permanent  outer-house  judges,  are  appointed  to  sit  and  offieuie  s 
their  respective  departments,  **  according  to  the  rules  and  foimsof  po- 
ceeding  at  present  established,  or  which  shall  be  estaUished,  hjVBjtAa 
acts  of  sederunt  of  the  whole  court  of  session,  or  a  quorum  thereof'' 

The  act  of  which  we  have  now  given  an  account,  contsim,  besils 
ample  provisions  against  any  inconvenience  that  might  arise  from  tk 
death,  resignation,  or  absence  of  any  of  the  judges  ;  ft  regulates  the  dbc- 
ner  in  which  the  processes  pending  before  any  of  the  lords  ordisar;,  ^ 
der  the  old  system,  should  be  brought  to  a  concluaioD  ;  it  also  points  tft 
the  remedy,  where  either  of  the  divisions  may  happen  to  be  reduced  to  i 
number  less  than  the  quorum  ;  and  lays  down  a  fixed  rule  of  poeceffisf 
in  cases  where  the  voices  in  either  division  are  equaL 

Such,  then,  is  the  history  of  the  court  of  session,  which  has,  vb»'^ 
original  institution,  undergone  such  numerous  and  fundamental  altentioK 
that  it  can  hardly  be  now  recognized  as  the  same  institutraa  Itaiaj,hiV' 
ever,  with  great  safety  be  averred,  that  moat  of  the  aheratioDi  harek^ 
decidedly  improvements,  especially  thofn  of  a  later  date.* 

Jurisdiction  op  the  Court  op  Session. — The  court  of  iw* 
as  originally  instituted  by  king  James  I.,  in  the  year  1495,  was  ^ 
with  a  jurisdiction  in  all  oases  which  had  formerly  been  competent  y^ 
the  king  and  his  council.  It  appears,  however,  never  to  have  bad  eog- 
nissance  in  any  question  concerning  fee  or  heritage.  Its  antborityni  tfiat 
cases  was  expressly  excluded  by  act  of  pariiament,t  and  its  judicial  po^ 
confined  almost  entirely  to  cases  of  obligation,  contract,  aad  debt  ^ 
matters  of  heritage  the  dailp  eouneil  was  not  more  enlarged.  Accoiwf 
to  our  best  authorities,  this  court  continued  to  exerdae  the  aamefioBt^ 
jurisdiction  with  the  session  which  had  preceded  it.    The  act  wbidi  fl* 

*  Ivory's  Forms  of  Procesic  f  1457,  c.  CO. 


CX)URTS  OF  LAW  IN  SCOTLAND.  453 

sliluted  the  daaiy  council  anigns  it  a  jorifdietion  in  all  ciril  eaiuet  and 
complaiDte  daily,  as  tbej  shall  happen  to  occur.*  Bat  we  have  the 
authority  of  Enkine  for  stating,  that  this  did  not  extend  to  questions  re- 
garding heritage,  which  at  that  time  seem  to  have  heen  competent  only 
before  the  justiciar.  ^*  The  dril  jurisdiction  vested  in  it  was  extremely 
limited,  and  it  was  perhaps  considered  as  too  heavy  a  burthen  for  the 
justiciar  of  Scotland  to  be  charged  with  the  supreme  jurisdiction,  not  only 
io  criminal  but  in  all  dvil  matters  concerning  heritable  rights."  And  Mr 
Hume,  an  author  of  considerable  weight,  in  his  learned  work,  says,  <^  the 
commissions  of  these  judicatures,  (the  session  and  daily  councHi)  besides 
being  imperfect  and  ineffectual  in  other  respects,  were  very  limited  as  to 
the  description  of  causes  whnh  they  included ;  and,  in  particular,  that 
they  did  not  attribute  to  the  new  judges  the  cognizance  of  any  claim  or 
matter  of  heritable  r%ght^'*\  Neither  court  possessed  any  considerable 
powers  of  review  over  the  decisions  of  inferior  judicatories.  On  the  con- 
trary, both  of  them  seem,  in  most  respects,  to  have  enjoyed  only  a 
cumulative  jurisdiction  with  the  judges  ordinary. 

The  court  of  session,  when  reformed  by  James  V.,  received  a  jurisdic- 
tion much  more  extensive  than  had  belonged  to  either  of  the  prior  institu- 
tions. The  same  extensive  jurisdiction  still  remains  with  it  under  its  pre- 
sent form. 

Its  judicial  authority,  in  one  or  other  of  its  capacities,  either  as  a  court 
of  the  first  or  second  instance,  is  universal  in  civil  matters  ;  and  in  a  few 
instances  extends  even  to  cases  which,  at  first  sight,  might  appear  to  be- 
long more  peculiarly  to  the  criminal  court  As  a  court  of  the  first  in- 
stance, it  enjoys  both  an  exclusive  and  cumulative  jurisdiction  ;  and,  with 
the  exceptions  immediately  to  be  notksed,  it  is,  under  one  or  other  of  these 
jurisdustions,  entitled  to  judge  primarily  in  all  dvil  cases.  Where  the  action 
is  one  of  uncommon  importance  or  intricacy,  the.lords  of  session  exercise 
a  peculiar  jurisdiction,  to  the  exdusion  of  all  inferior  judges.  Among 
actions  of  this  nature,  says  Erskine,  are  to  be  considered  *^  declarators  of 
property  in  heritage,  and  other  competitions  of  heritable  rights  ;  restitu- 
tions of  minors  ;  provings  of  the  tenour  ;  cessiones  bonorum  ;  reduc- 
tions of  decrees  and  deeds,  and  all  other  rescissory  actions,  judicial  sales 
of  the  estates  of  minors  and  bankrupts,  &c." 

In  the  other  dvil  causes  which  it  is  entitled  to  decide  in  the  first  in- 
stance, this  court  only  possesses  a  cumubtive  jurisdiction  with  the  judge 
ordinary.  But  there  is  a  considerable  set  of  actbns  whkh  do  not  fall  un- 
der the  jurisdiction  of  the  court  of  session,  as  a  court  of  original  resort; 
but  must,  in  the  first  instance,  pass  through  some  of  the  inferior  courts. 
Some  of  the  most  important  of  these  are :  I.  Causes  proceeding  on  brieveii 

1503,  a  58.  t  Trial  of  Crimes,  vol.  i.  p.  0. 
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iwied  forth  of  chancery  ;  each  as  brieyes  for  Mnriog  of  heks,  or  talon  of 
law,  or  reliotfl  to  tercei,  farieTee  of  idiotey  for  cognoedng  furiodty  or 
fotuity,  &c.*  The  reaion  n,  that  thew  brieirei  can  only  be  directed  to, 
and  Mrred  by,  the  inferior  jadgei^  9.  Maritime  and  eonaistarial  caiuef; 
theie  being  competent,  in  the  first  instance,  only  in  the  courts  of  die 
admiral  and  commissary.  3.  AU  causes  not  exceeding  the  Talue  of  £95 
sterling,  which  must  be  carried  on,  m  the  first  instance,  before  the  inferior 
judges,  in  the  manner  'directed,  and  with  the  exceptions  specified  in  the 
act  of  Charles  II.,  entitled  ^^  an  act  concerning  the  regulation  of  the  jodi* 
catories."t  Besides  these,  there  are  several  other  cases  in  which  (he 
primary  jurisdiction  of  the  court  of  session  is  expressly  excluded  by 
statute.  Such  are  the  causes  proper  to  the  court  of  firedwlden,  to  the 
lord  lyon  court,  &e.  As  a  court  of  review,  its  jurisdiction  is  even  Rtill 
more  unUmited  than  as  a  court  of  the  first  instance.  In  dug  chancter 
the  sentences  of  almost  ereiy  inferior  court  may  be  broagfat  before  them, 
either  by  way  of  advocation,  suspension,  or  reduction.  There  are,  m- 
deed,  a  very  few'cases  withdrawn  by  special  statute  from  the  operation  of 
this  power  of  review,  but  the  number  is  extremely  drcomscribed.  For* 
meriy,  even  the  interiocutory  judgments  of  the  inferior  courts  might  have 
been  submitted  by  advocation  to  the  review  of  the  krds  of  ssBrion ;  hot 
this  was  a  source  of  the  greatest  delay  and  expense^  and  the  evfl  was  very 
properly  remedied  in  a  late  act  of  parliament,  j:  which,  among  other  alien- 
tions  with*  respect  to  the  form  of  procedure  before  the  court  of  leadoD, 
dedared  '^  that  no  action  can  be  removed  from  the  inferior  court,  before 
which  it  originated,  till  final  judgment  shall  have  been  pronooooed  f 
except  on  one  or  other  certain  specified  grounds.  1.  *^  Incompetent, 
including  defect  of  jurisdiction,  personal  objection  to  the  judgment,  and 
privilege  of  party.  9.  Gontingen^^.  3.  Legal  objection  with  reipect  to 
the  mode  of  proof,  or  with  respect  to  some  change  of  possAsrion,  or  toaa 
interim  decree  for  partial  payment ;  provided  that,  in  the  cases  under  thk 
third  head,  leave  is  given  by  the  inferior  judges.'*  There  is  another 
limitation  of  this  power  of  review  in  cases  of  advocation.  §  By  the  act  o! 
Charles  II.  the  lords  of  session  are  expressly  discharged  from  grantiog 
letters  of  advocation  in  any  action  for  sums  below  900  merks,  (£ll>  9s,  8|t^ 
sterling,)  ^^  intended  or  to  be  intended  before  any  competent  inferior 
judicatory."  This  limitation  has  since  been  extended  to  actions  for  foaif 
below  £lS.||  Besides  the  authority  which  the  court  of  sesrion  thoe  pot- 
sesses  over  the  sentences  of  inferior  judicatories,  it  exercises  also,  io  sereni 
cases,  a  power  of  reconsidering,  on  special  grounds,  the  judgments  pro- 
nounced by  itselfl    In  consequence  of  this,  it  may  reverse  ^  not  only  io- 

•  Stair,  book  iv.  f  1672,  c.  la  *  60  Geo.  III.,  e.  lli 
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Cerioctttoiy  leDteQees,  upon  a  redaimiog  biU  by  the  partj  aggriered,  but 
definitive  (after  sentence  prononnced  and  eren  extracted)  by  way  of  sua- 
pensioii  or  reduction."*  Till  very  lately,  however,  when  any  mterlocutor 
of  a  l<Hrd  ordinary  had,  through  inadvertency,  been  allowed  to  become 
final,  it  was  incompetent  for  the  inner  house  to  review  it  upon  petition. 
From  this  incompetency,  unavoidable  indeed  in  principle,  serious  incon- 
Tenienoe  vras  found  to  result.  A  late  statute,  therefore,  provided  a  re- 
medy .-f-  **  That  if  the  reclaiming  or  representing  days  against  an  inter- 
keutor  of  a  lord  ordmary  shall,  from  mistake  or  inadvertency^  have  ex- 
pired, it  shall  be  competent,  with  the  leave  of  the  lord  ordinary,"  to  sub- 
mit the  interlocutor  to  the  review  of  the  inner  house,  by  petition  ;  but  the 
petitioner  must  pay  the  expenses  previously  incuned  by  the  other  party. 

The  criminal  matters  m  which  this  court  possesses  a  jurisdiction  are  not 
numerous ;  and  are  chiefly  limited  to  cases  which,  on  account  of  the  mode 
of  procedure  requisite  to  be  foUowed,  or  their  connexion  with  some  civil 
sQit  previously  in  dependence,  fall  more  regularly  to  be  discussed  in  the 
dril  than  in  the  criminal  court     Mr  Erskine  classes  them  under  three 
heads :  1.  When  the  case  is  made  competent  before  the  session  by  express 
statate  ;  as  in  contraventions  of  law-burrows  ;  in  deforcement  and  breach 
of  arrestment ;   fraudulent  bankruptcy ;    wrongous  imprisonment,  &c 
S.  Where  the  crime  is  necessarily  connected  with  a  civil  question  depend- 
ing in  court ;  as  in  the  crimes  of  falsehood  or  usury,  when  either  of  these 
is  made  the  ground  of  an  action  of  reduction.     In  the  crime  of  forgery, 
the  court  of  session  has  sometimes  even  an  exclusive  jurisdiction;  as,  when 
the  summary  proceedings  of  the  justiciary  are  inconsistent  with  the  evi- 
dence to  be  adduced.    3.  Where  the  action,  though  founded  on  criminal 
iacts,  is  pursued  only  ad  cmlem  effectum  ;  as  in  actk>ns  of  scaudal  or 
verbal  injury,  where  damages  to  the  private  party  only  are  claimed ;  in 
htXiaj pendente  Ute^X  when  urged  to  the  effect  only  of  making  the  aggres- 
sor lose  his  cause.     This  last  class  of  causes,  howcYer,  seem  more  strictly 
to  belong  to  the  proper  civil  jurisdictron  of  the  court ;  for  notwithstanding 
the  action  ad  cmlem  effectum^  the  crimmal  court  may  also  interpose  ad 
^M&ciam  publicam.    It  may  here  be  remarked  in  passing,  that  in  all 
criminal  cases  competent  before  the  court  of  session,  they  can  inflict  only 
the  lighter  degrees  of  corporal  punishment     If  the  crime  demand  the 
higher  penalties  of  death  or  demembration,  the  case  must  be  remitted  to 
the  justiciary,  as  the  only  competent  judicature.     Before  the  union  of  the 
two  kingdoms,  the  jurisdiction  of  the  court  of  session  was  supreme  in  de- 
gree, as  it  was  universal  in  extent ;  for  though  it  has,  no  doubt,  been 
maintauied  that  even  before  that  event  its  decrees  were  subject  to  the  re-' 
▼iew  of  the  parliament  of  Scotland,  the  assertion  does  not  appear  to  be 

•  Enkinc,  book  i.  f  48  Geo.  III.,c  151.  j  1394,  c  219. 
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bonie  out  by  aoy  satisfactory  evidence.  Stair  warmly  espoused  th 
supremacy  of  the  court ;  and  his  argum^t,  founded  directly  oo  m 
of  pariiament,  is  really  unanswerable.  Bankton  decidedly  lays  dovn  tl 
same  opinion.  And  though  Erskine  delivers  his  sentiments  in  moi 
guarded  language,  he  evidently  leans  to  the  same  side.  The  question  i 
now  merely  one  of  curiosity  -,  for  it  is  agreed  by  all,  that,  since  the  union 
the  judgments  of  the  court  of  session  are  subject  to  the  review  of  thi 
British  house  of  peers.  Though  its  jurisdiction  is  thus,  in  realitj,  n 
longer  supreme,  yet  the  court  of  session  still  retains,  in  general,  the  titli 
which  custom  had  stamped  upon  it — of  the  supreme  civil  judicature  o 
Scotland  ;  but  the  fastidious  acknowledge  it  only  under  the  appellation  ol 
one  of  the  superior  courts. 

The  lords  of  session  act  not  only  as  a  court  of  law,  but  also,  ex  wM 
qffieiOf  as  a  court  of  equity.     Some  of  our  most  eminent  authorities  han 
supposed  this  nobUe  officium  to  be  inherent  in  the  supreme  judicature  ol 
every  state,  and  as  such  of  course  in  our  court  of  session.    But  it  does  nol 
seem  necessary  to  lay  down  a  position  so  generaL      A  more  natural 
explanation  of  the  power  assumed  by  the  court  under  this  impodog  tJtie, 
may  perhaps  be  founded  on  the  statute*  authorizing  the  lords  '^  to  mak 
sic  actSy  statutes,  and  ordinances,  as  they  sail  think  expedient  for  oidoor^ 
ing  of  process  and  haistie  expedition  of  justice."     Under  this  statute,  th^ 
court  has  been  led  by  gradual  steps  to  assume  an  authority,  which  it  is 
likely  was  neither  originally  inherent  in  it,  nor  even  perhaps  intended  ever 
to  belong  to  it     In  consequence,  however,  of  the  benefit  arising  iioin  the 
moderate  and  judicious  manner  in  which  this  usurped  power  has  ever  beeo 
exercised,  it  was  probably  so  long  overiooked  by  those  who  might  bare 
checked  it,  that  at  last  it  has  become  so  sanctioned  by  usage,  as  almost  to, 
be  considered  as  a  necessary  branch  of  the  constitution  of  the  oouil 
Whatever  was  the  origin  of  this  nchile  qffieiumy  as  it  is  called,  or  on 
whatever  authority  it  rests,  in  virtue  of  it  the  court  have  always  coonderai 
themselves  as  entitled  to  interpose  when  necessary,  in  abating  the  ligoor 
of  the  common  law,  interpreting  and  modifying  it  often  according  to  the 
more  delicate  and  genUe  maxims  of  equity.     They  also  frequently  supply 
defects  in  the  ordinary  forms  of  diligence,  and  interpose  in  a  varietj  of 
other  points,  necessary  for  the  public  good.     Under  this  nobile  cffimm^ 
likewise,  may  be  classed  the  ministerial  powers  exercised  by  the  court,  in 
virtue  of  which,  upon  any  vacancy  occurring  in  the  offices  of  commissariats, 
sheriffships,  &c,  by  the  death  or  incapacity  of  the  former  incumbentt^  ihsj 
appoint  certain  persons  to  officiate  in  the  interim,  under  tbdr  special 
commission,  until  the  vacancy  be  regularly  supplied  in  the  proper  course. 

*  1540,  c,  93. 
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ll  has  akeady  been  obeerved,  that  this  court  hj  its  institDtioOy  was  em- 
m&rei  to  laj  down  sach  regulations  for  the  form  of  its  own  proceedii^s, 
»  should  appear  best  calculated  for  the  speedy  promotion  of  justice. 
hiis  original  power  was  ratified  by  a  statute*  in  rather  more  broad  and 
tompreheosire  tenns.  The  court  was  pleased  to  gire  this  power  a  pretty 
wmprehensiTe  interpretation;  and  many  of  their  ordinances  came  in  course 
»f  time  to  ioTolye  matters  of  right,  which  had  not  the  smallest  connexion 
nth  the  rules  of  judicial  procedure.  In  consequence  of  the  universal 
lequiesoence  with  which  th^  were  received,  some  of  these  hare  become 
pirt  of  the  common  law,  without  any  aid  from  parliamentary  authority  ; 
Me  others,  bemg  expressly  ratified  by  the  legislature,  have  found  their 
taj  into  the  statute  law.  As  to  that  portion  of  these  ordinances  which 
ifaH  remains  unratified,  it  may  generally  be  laid  down,  that  so  far  as  they 
regard  only  the  forms  of  procedure  before  the  court,  they  have  of  tliem- 
KlTesaD  the  authority  of  acts  of  parliament;  but  m  so  far  as  they  exceed 
this  their  proper  province,  and  intrude  upon  other  matters,  they  are 
chieflj  to  be  considered  as  a  public  notification  of  what  the  judges  appre- 
iKod  to  be  the  law  of  Scotland,  and  of  what,  as  such,  they  are  determined 
to  observe  for  the  future,  as  rules  of  judgment  f 

Members  of  the  College  of  Justice. — It  is  not  now  very  easy 
to  decide  who  were  the  original  members  of  the  college  of  justice.  Their 
anmber  has  been  considerably  increased  since  its  original  institution  by 
James  Y. ;  and  it  is  a  fact  which  does  not  admit  of  dispute,  that  this 
increase  has  been  entirely  owing  to  custom,  and  not  to  legislative  enact- 
nents.  At  its  first  establishment,  from  the  terms  of  the  act  of  institution 
it  may  be  conjectured,  that  the  only  persons  then  ranked  among  its  mem- 
bers were  the  judges  or  senators  (as  they  were  then  called)  of  which  the 
court  ipras  composed,  and  to  them  alone  were  the  privileges  granted. 
And  thoQgh  advocates,  writers  to  the  signet,  clerks  of  court,  &c.,  are 
^Medly  mentioned,  yet  not  one  sentence  is  to  be  met  with  which  could 
JQstifj  the- supposition,  that  they  were  likewise  included  under  the  appella- 
^n  of  the  college  of  justice.  No  contradiction  is  furnished  to  this  con- 
j^UFe  by  the  early  ratifications  of  the  institution.  For  the  manner  in 
vblch  the  college  is  spoken  of  in  these  acts,  is  so  vague,  that  it  is  impos- 
^  to  draw  any  inference  from  them,  either  as  to  the  number  or  the 
privileges  of  its  members.  In  the  course  of  time,  other  classes  of  persons 
than  mere  judges  claimed  to  be  included  in  the  privileged  class,  and  their 
^ms  were  duly  allowed.  So  early  as  the  year  1555,  the  lords  of  coun- 
cO  and  session,  taking  various  circumstances  into  consideration,  for  which, 
^  quote  their  own  words,t  ^'  thae  suld  be  preferrit  the  uthers  prelatis  of 

'  1^,  c.  9S.  t  Ivory'8  Forms  of  Process.  %         t  Act  of  Sederunt,  Ma>  11, 1555. 
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the  lealme,  aeeordtng  to  the  institution  of  the  ooU^^e  of  justice,  aai  mM 
half  haistie  ezpeditioun  of  their  cauins  in  the  Setterdaj's  taUe;  thoefeir, 
hes  statute  and  ordainit,  that  in  all  tjmes  coming,  there  be  ane  taUemiiie 
separetelie  be  itself,  for  all  the  lords  ofsessumtiy  their  scnbis,  aioocatu, 
and  members  of  court.**  An  act  of  pariiament,  passed  a  few 
afterwards,  confeired  a  much  more  Taluable  priTilege  on  the  ssm 
of  persons  mentioned  in  the  above  act  of  sederunt  It  dedares  **  that  u 
advocation  of  causes  be  taken  be  the  lords  fra  the  judge  ordinar,  exce^ 
it  be^  &c.,  the  causes  of  the  lords  of  couneilj  and  their  adoocates,  kt^, 
and  members.*'*  From  the  concurrent  testimony,  therefore,  of  these  tw 
documents,  it  may  be  faiilj  laid  down  that  in  the  year  1555  at  kail,  tf 
not  before,  the  advocates,  scribes,  and  some  other  memben  of  eoort,  bk 
begun  to  be  classed  along  with  the  lords  of  session  as  memben  of  tbe 
college  of  justice.  They  are  not,  indeed,  expressly  recognized  as  pMSHW 
that  character  either  in  the  act  of  sederunt,  or  the  act  of  paiiiament ;  bou 
from  the  reasons  assigned  in  the  former  for  conferring  this  privilege,  a^ 
its  striking  coincidence,  both  in  language  and  purpose,  with  the  latter,  ii 
is  evident  that  if  the  privflege  was  not  then  conferred  upon  diem  preewif 
as  members  themselves,  it  must  at  least  have  been  so  on  account  of  io» 
intimate  connexion  supposed  to  exist  between  them  and  another  dm  d 
persons,  who,  out  of  all  dispute,  were  allowed  to  be  members  of  the  eolkr. 
This  latter  supposition  is  perhaps  the  more  probable  of  the  two,  sni  t^ 
connexbn  between  the  classes  of  privileged  penons  is  sufficiently  iatiaott'i 
not  only  to  account  for  their  being  included  under  simOar  privileges,  kt 
still  farther  for  their  being  ultimately  recognized  under  the  same  app^ 
tion,  and  acknowledged  as  members  of  the  same  body.  Bnt  if  the  oo^ 
nexion  between  the  senators  of  the  college  of  justice  and  the  wf»s 
members  of  court  was  so  intimate  in  the  year  1555,  as  to  produoetk 
effects  stated,  it  is  not  wonderful  that  the  very  effects  thus  produced  ^^' 
in  their  turn,  the  causes  of  e£Peets  still  more  extensive.  The  pririkf^ 
classes  were  now  more  closely  linked  together,  and  more  neariy  asomiatf' 
by  the  very  priTfleges  which  they  enjoyed  in  common.  They  were  for 
merly  connected  in  their  professionid  pursuits,  and  now  one  oodb^ 
interest  still  more  attached  and  united  them.  The  members  of  oouit  hd 
long  been  ranked  by  the  public  as  subordinate  members  of  the  saaw  wsir 
tution  whose  senators  had  been  erected  into  a  college.  The  legidstoR 
had  begun  by  conferring  the  same  common  privileges  upon  aD;  >•>' 
following  the  universally  received  language  of  common  convenatioD,  tbej 
soon  ended  in  recognizing  them  under  the  same  common  appeBatKC- 
Accordingly 9  the  very  next  acts  of  parliament,  which  mention  the  coB^ 

*  1555,  c  39. 
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of  justice,  describe  it  in  such  a  manner  as  evidently  implies  tbat  its  members 
were  not  limited  to  the  judges  that  sat  on  the  bench.  The  act,  in  particular, 
of  1594,*  expresslj  mentions  <^  the  lords  of  the  session,  ordinar,  or  extra- 
ordioar,  advocates,  clerkes,  writters,  their  serrandes,  or  anp  uther  mem- 
ber of  the  colledge  of  justice."  But  though,  from  the  aboTe  enumeration, 
it  was  no  longer  so  doubtful  a  matter  as  formeriy,  who  were  the  members 
of  the  coll^  of  justice,  still  the  point  was  not  just  altogether  settled.  The 
unbigaoas  words,  ony  uther  member^  still  remained  to  be  cleared.  And 
it  was  not  till  the  year  1697,  that  any  thing  farther  was  done  towards 
obviatiDg  this  difficulty.  A  dispute  having  then  occurred  between  the 
college  and  the  magistrates  of  Edinburgh,  respecting  the  number  of  privi- 
leged persons,  an  act  of  dedarator  was  raised  by  the  former,  which  pro- 
duced a  long  and  spirited  discussion ;  and  a  judgment  was  eventually 
pronounced  which  remoTcd  every  shadow  of  doubt  The  judgment 
is  recorded  in  the  books  of  sederunt,  and  its  authority  neyer  having  been 
called  in  question,  it  has  long  been  considered  as  part  of  the  common  law. 

The  f<^wing  persons  are  declared,  by  this  important  judgment,  to  be 
the  privileged  members  of  this  very  numerous  college  :^ 

The  brds  of  session  ; 

Advocates ; 

Clerks  of  session  ; 

Clerks  of  the  bills  ;  -» 

Writers  to  the  signet ; 

Deputies  of  the  clerks  of  session,  who  serve  in  the  outer  house  ;  and 

Their  substitutes  for  registrations,  being  one  in  each  clerk's  office ; 

The  three  deputes  of  the  clerks  of  bills ; 

The  clerks  of  exchequer ; 

The  directors  of  the  chancellary  ;  their  depute ;  and  two  clerks  thereof ; 

The  writer  to  the  privy  seal ;  and  his  depute  ; 

The  derks  of  general  registers  of  seisins  and  homings  ; 

The  macers  of  the  session  ; 

The  keeper  of  the  minute  book  ; 

The  keeper  of  the  rolls  of  the  inner  and  outer  house. 

But  comprehensive  as  this  list  is,  the  privileges  are  not  confined  solel) 
to  them  ;  the  following  persona^  are  included : — 

One  actual  servant  of  each  lord  of  the  session  ; 

One  servant  of  each  advocate ; 

Four  extractors  in  each  of  the  three  clerks'  offices  of  the  session  ; 

Two  servants  employed  by  the  clerk  of  the  register  in  keeping  (lie 
public  roisters  ;  and 

*  c«0. 
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The  librarian  of  the  advocateg'  library. 

And  by  the  act  of  queen  Anne,*  the  privileges  have  been  fartha 
extended  to 

The  barons,  and  other  merabers  of  the  Soots  cooii  of  exdieqner.f 

The  Lords  of  Session.*— It  has  been  already  observed,  that  tb( 
fifteen  ordinary  lords  who  compose  the  court  of  sendon  are  now  distributed 
into  two  divisions,  forming  two  s^arate  and  distinct  courts  On  its  ird 
institution,  it  was  a  fundamental  part  of  its  constitution,  that  one-half  ol 
the  judges  should  be  prelates,  the  other  laymen.  But  this  fundamenul 
principle  was  graduaUy  altered,  and  one  of  the  articles  in  the  tnatj  oj 
union  has  rendered  it  impossible  for  any  churchman,  at  least  as  such,  to 
sit  on  the  bench  in  the  character  of  a  judge.  The  1 9th  art  of  Uotoo 
dedares,  that  no  person  can  be  eligible  to  the  situation  of  a  judge,  except 
he  has  served  in  the  college  of  justice  as  an  advocate  or  principal  derk  ol 
session  for  five  years,  or  as  a  writor  to  the  signet  for  ten  years.  On  their 
appointment  to  the  bench,  the  judges  generally  take  a  title  from  tlietr 
estates ;  but  sometimes  they  retain  their  own  surnames :  the  lord  president 
and  lord  justice  clerk  are  always  designated  by  their  offices.  The  two 
latter  also,  from  their  superior  dignity,  have  of  course  the  preoedeooe  of 
the  others ;  the  only  distinction  between  the  other  judges,  with  lesped  to 
each  other,  arises  from  the  priority  of  their  admissiona.  It  is  agreeabljto 
these  rules  of  precedence,  and  not  from  any  regard  to  title,  birlh,  or  office 
in  the  state,  that  the  lords  of  session  take  their  fdaoes  on  the  boieh.  When 
once  appointed,  the  judges  continue  throughout  all  their  diflferent  depart- 
ments, to  officiate  in  the  same  division  to  which  they  were  first  nominated. 
The  junior  judge  of  the  first  division,  who  officiates  in  the  bfll-chamber  for 
both  divisions,  is  promoted,  on  the  occurrence  of  a  vacancy  in  his  divinoD, 
to  the  outer  house,  and  from  thence  in  process  of  time  he  is  translated  io 
the  corresponding  chamber  in  the  inner  house.  The  steps  are  exaciij 
similar  by  which  the  outer  house  ordinaries  of  the  second  division  reacA 
the  inner  house,  with  this  exception,  that  they  are  never  called  oo  to 
officiate  in  the  bill -chamber.^ 

The  Adyooates. — Judge  Bankton  was  of  opmwn,  *<  that  of  old  ve 
had  no  advocates  licensed  by  public  authority.''  On  the  institution  of  tire 
college  of  justice,  however,  a  certain  number  of  persons  were  authorized 
by  special  statute  to  practise  before  the  court  But  the  business  of  t&e 
court,  and  the  endowments  of  the  lawyers,  in  those  days,  must  have  been 
extremely  limited,  since  the  number  of  advocates  was  expressly  nstnctai 
to  ten  ;    and  even  that  number,  smaU  as  it  now  appears,  it  was  found 

•  6  Anne,  c,  26.  f  Ivorj's  Forms  of  Process.    BeTeridgc's  do 
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impossible,  at  the  date  of  the  statute,  to  fill  up  with  persons  properly  quali- 
fied for  the  office.    Thk  statutory  restriction  does  not  seem,  howerer,  to 
bare  remained  long  in  force.    The  number  of  advocates  soon  increased,  and 
the  roU  of  the  faculty  contains  at  present  upwards  of  three  hundred  names. 
At  first  there  does  not  appear  to  have  been  any  peculiar  form  neces- 
sarj  for  the  admisnon  of  an  advocate  ;  the  only  requisite  then  was,  that 
he  should  he  a  man  *^  of  best  name,  knowledge,  and  experience,  and  he 
received  with  adrice  of  the 'lords."     So  late  as  the  middle  of  the  sixteenth 
century,  advocates  were  received  by  the  court  without  aknost  any  ex- 
amination.    Gentlemen  training  for  the  bar,  used  merely  to  attend  the 
lawyers  in  practice  for  a  year  or  two  in  the  capacity  of  theur  first  servants 
or  ckrks,  which  was  synonimous  with  the  agents  of  the  present  day.    And 
when  in  this  employment  they  had  acquired  some  slight  experience  in  the 
management  of  processes*  they  applied  to  the  court,  Betting  forth  their 
flerrices,  and,  on  produdng  certijieates  of  their  honesty  and  abiHties^ 
were  immediately  admitted.     Afterwards,  howerer^  none  were  admitted 
^'but  such  as  had  spent  many  years  in  the  study  of  the  laws,  either  at 
home  or  abroad  ;"*  and  were,  upon  trial,  found  qualified  either  in  the 
drll  law,  or  in  the  municipal  laws  of  Scotland.     The  ordinary,  and, 
strange  as  it  may  seem,  the  most  honourable  course  of  entry,  was  by  an 
eiamination  on  the  ciril  law  ;  for  conducting  which,  certain  regulations 
woe  laid  down,  and  examinations  appointed  by  the  faculty  of  advocates^ 
Qoder  the  sanction  of  the  court     But  if  the  intrant  preferred  to  be 
passed  on  a  trial  of  his  proficiency  in  the  municipal  laws  of  his  own 
coantry,  he  was  admitted  by  the  lords  themselves  after  an  examination  in 
prtmentia  ;  hut  this  was  styled  the  extraordinary  form  of  admission,  and 
for  which  double  fees  were  paid.     The  present  form  of  admission  is  re- 
gV^ed  by  act  of  sedemntf     There  is  now  no  alternative  course  to  be 
pnisoed  ;  <*  a  proficiency  not  only  in  the  civil  law,  but  also  in  the  munici- 
pal law  and  practice  of  Scotland,"  being  declared  indispensable.     The  in- 
trant roost  present  a  petition  to  the  court,  stating  his  desire  to  be  entered 
an  advocate,  and  his  readiness  to   undergo  the  customary  trial.     The 
court  lenuts  him  to  the  dean  of  faculty,  and  he  again  to  private  examina- 
tora.    On  satisfying  them  that  he  has  attained  the  age  of  twenty  years 
complete,  they  proceed  to  examine  him  on  the  civil  law.    If  they  find  him 
qualified  on  this  trial,  they  report  him  to  the  dean  and  faculty ;  and  on 
Ibe  expiration  of  one  whole  year,  but  not  sooner,  he  is  then  examined  on 
the  municipal  law.     The  intrant  having  acquitted  himself  in  this  also  to 
their  satisfaction,  they  recommend  him  to  the  dean,  who  assigns  him  some 
t»tle  in  tbe  civfl  law  for  his  public  triaL     Upon  this  title  he  is  ordered  to 
compose  a  thesis,  which  he  must  defend  publicly.     The  dean  then  assigns 
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a  law  in  the  title  for  his  exercise  before  the  lords  ;  and  the  whole  ceremony 
concludes  with  a  learned  discourse^  which  he  deliyers  on  an  appointed 
day  before  the  judges  of  the  first  dirision,  immediatdy  after  the  meeting 
of  the  court.     He  then  takes  the  usual  oaths. 

That  of  an  advocate  is  a  most  honourable  profession.  Peers*  eldest 
sons  have  been  known  to  practise  without  the  smallest  disparagement  (o 
their  birth ;  and  so  ambitious  are  some  of  obtaining  the  title,  that  thej 
go  through  the  whole  course  of  preparatory  study  without  any  intention 
of  practising  at  the  bar.  It  is  from  the  class  of  advocates  alone  that  the 
sheriff-deputies  of  counties  can  be  appointed  ;  and  from  them  also  the 
judges  of  the  different  superior  courts  are  almost  exclusively  noodnated. 
Though  admitted  only  by  the  lords  of  session,  advocates  are  entitled,  with- 
out any  farther  trial,  to  plead  and  practise  before  any  court  in  Scotbnd, 
whether  superior  or  inferior,  civil  or  criminal,  and  likewise  before  the 
high  court  of  parliament.  They  make  no  scruple  to  appear,  upon 
occasions,  before  the  high  court  of  admiralty,  or  commissaries  of 
Edinburgh,  these  being,  in  a  certain  sense,  superior  courts  ;  but  they  con- 
sider it  derogatory  to  plead  before  any  inferiov  court,  except  in  important 
cases,  or  upon  extraordinary  occasions.  In  the  court  of  session  it  is  their 
exclusive  privilege  to  plead  all  causes  whatever.  The  court  formerly  con> 
ceded  to  the  parties  to  plead  their  own  causes,  especially  in  cases  where 
matters  of  fact  were  chiefly  involved.  But  this  was  productive  of  so  much 
trouble  and  inconvenience,  that  it  was  found  necessary  to  prohibit  the  re- 
ceiving of  any  paper,  unless  subscribed  by  an  advocate.  It  is  contended 
that  this  regulation  cannot  occasion  any  hardship  -,  for  as  the  advocateg 
are  obliged  ^^  to  procure  for  everie  man,  for  their  wages,  hot  gif  they  have 
reasonable  excuse,"  no  person  need  be  in  want  of  counsel  if  he  can  afford 
the  necessary  fees ;  and,  on  the  other  hand,  should  he  happen  to  be  in 
indigent  circumstances,  a  sufficient  remedy  is  open  to  him  in  the  poor  s  roll* 

Agents  before  the  Court. — At  one  time  the  privil^e  of  agent- 
ing  causes  before  the  court  of  session  belonged  exclusively  to  the  fint 
clerks  of  advocates.  By  the  act  of  parliament  regulating  the  proceedings 
before  the  different  judicatories,  all  persons  taking  on  them  the  name  of 
agents,  being  neither  advocates  nor  servants,  are  ^^  debarred  the  house, 
and  not  permitted  to  negotiate  in,  nor  manage  processes."  This  prohibi- 
tion was  farther  enforced  by  an  act  of  sederunt,  dischargmg  the  derks  of 
session  and  their  servants  *^  to  lend  out  to  any  persons  any  processes  or 
wrytes  produced  therein,  except  only  to  advocates  and  their  known  ser- 
vants." So  long  as  the  place  of  advocates'  servants  or  clerks  continued  to 
be  supplied  by  young  gentlemen  who  were  studying  for  the  bar,  this 
system  of  things  was  well  calculated  for  the  proper  management  of  busi- 
ness. In  every  point  the  clerk  acted  under  the  immediate  eve  of  his 
*  Ivory's  Forms  of  Process. 
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master,  and  enjoyed  the  benefit  of  his  counsel  and  advice.  The  station, 
(00,  which  he  was  ultimately  destined  to  fill  in  society,  insured  a  degree  of 
respectabilitj  to  the  business  of  agenting,  which  afforded  the  public  every 
security  of  being  faithfully  served.  But  when,  in  the  course  of  time, 
this  practice  ceased,  and  an  advocate's  clerk  came  to  be  little  better  than 
a  copying  machine,  the  same  reason  no  longer  operated  for  restricting  the 
business  of  an  agent  to  this  class  of  persons.  By  a  code  of  laws  laid  down 
hj  the  secretary  of  state  for  the  conduct  of  writers  to  the  signet,  they  had 
been  expressly  prohibited  from  officiating  as  agents  so  early  as  the  year 
1594.  But  after  repeated  attempts  to  break  through  this  restraint^  they 
at  last  succeeded  ;  and  the  encroachment  made  on  the  privileges  of  advo- 
cates* clerks,  by  a  body  of  men  so  well  qualified  for  the  duties  of  agents, 
was  advantageous  to  the  public  Their  success  emboldened  others  who 
were  not  so  well  qualified  for  the  business,  and  which  produced  incon- 
TenieDces  that  obliged  the  court  to  interfere  for  their  remedy.  Accordingly, 
ao  act  of  sederunt  in  August,  1754,  ordained  ^^  that  no  person,  except 
derks  to  his  majesty's  signet,  and  clerks  to  an  advocate,"  should  be  per- 
mitted to  act  as  agents,  unless  enrolled  as  a  solicitor.  There  were  thus 
three  distinct  sets  of  persons  entitled  to  practise  as  agents  before  the  court 
—writers  to  the  signet — agents  or  solicitors— and  advocates'  first  clerks. 

With  regard  to  the  business  of  an  agent,  it  is,  as  it  always  has  been,  to 
collect  the  necessary  information  for  conducting  the  process — ^to  embody 
that  information  into  a  state  or  memorial  of  the  case— and  to  lay  it  before 
the  advocate  who  is  to  plead  the  cause.  He  attends,  besides,  to  the  whole 
mimtue  of  procedure  in  the  court;  bringing  on  the  action  at  the  proper 
time,  making  the  necessary  enrolments,  attending  to  reclaiming  days,  &c.; 
and,  in  short,  is  continuaUy  on  the  alert  wherever  there  is  the  slightest 
possibility  that  his  client's  interests  may  be  affected  in  the  remotest  degree.* 

Writers  to  the  Signet— or,  more  properly,  clerks  to  the  signet — 
were  anciently  clerks  in  the  office  of  the  secretary  of  state,  by  whom  writs 
passing  the  king's  signet  or  great  seal  were  prepared.  When  the  forms 
of  judicial  procedure  were  changed,  in  consequence  of  the  introduction  of 
clerical  judges  into  the  administration  of  justice,  and  the  brieves  of  the 
old  law,  with  jury  trial,  fell  into  disuse,  the  king's  signet  was  open  to  the 
writs  or  summonses  ordering  attendance  on  the  king's  court,  or  to  the 
diligence  necessary  for  giving  effect  to  its  decrees.  The  new  writs,  which 
10  this  manner  became  requisite,  were  prepared  by  the  writers  to  the 
ognet;  in  consequence  of  which,  their  numbers  must  have  considerably 
increased  as  the  new  system  of  writs  extended.  At  the  time  of  the 
establishment  of  the  college  of  justice,  the  writers  to  the  signet  were  in  the 
exercise  of  the  same  duties  in  which  they  are  engaged  at  the  present  day; 
ud  they  are  recognized  as  constituent  parts  of  that  comprehensive  college. 
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464  COURTS  OF  LAW  IN  SCOTLAND. 

The  duij  of  writers  to  the  signet  is  to  prepare  the  warrants  of  aU 
charten  of  lands  flowing  fiom  the  crown;  all  summonses  for  citing  parties 
to  appear  in  the  court  of  sessipn;  aU  diligences  of  the  law  for  affectbg  the 
person  or  estate  of  a  debtor,  or  for  compelling  implement  of  the  decreeg  of 
the  supreme  court.  They  have  further  the  privilege  of  acting  as  agenU 
or  attorneys  in  conducting  causes  before  the  court  of  session.  After  ten 
years'  sendee,  and  certain  probationary  examinations  on  civil  law,  tber 
may  be  appointed  judges  of  the  court  of  session.  They  are  abo  digible 
to  several  other  important  offices  connected  with  the  court  of  session,  and 
they  are  the  only  persons  entitled  to  act  as  clerks  to  savices  before  the 
sheriff  of  Edinburgh  on  special  commission — a  privilege  which  they  for- 
merly possessed  in  services  before  the  macers — but  which  are  now  abolished. 

The  society  is  now  under  the  keeper  of  his  majesty's  signet,  who  nnudlT 
acts  by  a  deputy  keeper;  and  the  affaurs  of  the  body  are  conducted  bj  bis 
deputy  and  certain  commissionerB  named  by  the  keeper,  from  the  mem- 
bers, with  power  to  them  to  make  bye-laws  for  the  admission  of  members, 
and  the  regulation  of  their  conduct.  By  the  bye-laws  at  present  in  forre, 
a  penon,  before  applying  to  be  taken  on  indenture  by  a  writer  to  the 
signet,  must  be  at  least  fifteen  years  of  age,  and  must  have  attended  one 
of  the  universities  for  two  years,  of  which  evidence  must  be  produced 
along  with  his  petition.  The  indenture  continues  for  five  years;  (he 
nuiximum  apprentice  fee  is  £310,  besides  which  there  are  paid  £30  to  the 
widow's  fund,  £50  to  the  library,  and  other  smaller  fees.  One  year  must 
intervene,  after  the  expiry  of  the  indenture,  before  he  can  be  admitted  as  a 
member  of  the  society ;  and  he  must  have  attended  tliree  classes  of  law,  iode- 
pendently  of  his  previous  attendance  at  the  university  for  two  years.  The 
candidate  beio^  admitted  to  his  trials,  is  first  examined  on  his  knowledge 
of  Scots  law  by  three  private  examiners;  and,  at  the  distance  of  three 
months,  he  is  examined  in  the  society's  haU  by  the  public  examiners,  in 
the  presence  of  the  commissioners,  as  to  his  knowledge  of  oonveyanciDf- 
The  dues  of  his  admission  are  about  £50,  with  some  trifling  perquisites  to 
the  officers  and  gown-keepers,  besides  a  stamp  on  the  oommisBion.* 

SoLioiTORS. — By  a  crown  charter,  which  the  solicitors  obtained  in  the 
year  1795,  they  are  now  entered  into  a  body  corporate,  by  the  name  of 
^'  the  society  of  solicitors  befare  the  court  of  session,  high  court  of  justici- 
ary, and  commission  of  tiends."  No  person  can  be  admitted  into  this 
society  till  he  has  first  served  as  clerk  or  apprentice  either  to  a  solicitor  or 
writer  to  the  signet  for  the  space  of  five  years,  or  acted  in  the  capacity  of 
advocate's  second  derk  for  the  same  length  of  time.  After  this,  if  he  has 
attained  the  age  of  twenty*one  years  complete,  be  of  good  moral  character, 
and  properly  qualified  for  the  duties  of  the  office,  he  is  reported  to  the 
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fxmi  by  owtwo  exammaton  appointed  for  that  puipoae ;  and,  on  taking 
tin  uraal  oathfl,  hia  name  is  ^^  entered  in  the  sedernnt  book.*"** 

Glbrkb  of  Sbssion  and  other  Ofvioers  Of  Court.— There  are 
flipriocipalderfai  of  •enion,  and  six  aaristant  clerks  or  doset-keepers,  as  ^ 
ikj  are  lometinieB  calied.  They  are  appointed  by  the  king,  and  admitted 
bjtbelords^  after  a  prebiEtionarf  tiial,  and  they  must  be  either  advocates 
or  writen  to  the  signet  of  three  years*  standing;  this  appointment  dis- 
^ifies  them  from  practising  as  advocates  or  agents  l)efore  the  conrt  of 
ie§akni.  Tbeb  duty  is  to  attend  the  jndges  in  the  inner  house,  and,  nnder 
their  direction,  to  write  out  the  judgments  or  inteiloenton,  or  other 
orders  pronounced  by  the  oonrt,  and  to  keep  the  books  of  sederont. 
Three  of  the  principal  deiks  attend  each  division  of  the  court.  The  de- 
pute derks  officiate  in  the  outer  house  before  the  lords  ordfaiary,  whose 
judgments  or  intertocutors  they  write  out.  The  six  principal  clerks 
Bomioste  their  deputies  jointly,  the  senior  clerk  having  the  casting  vote  in 
can  of  equaBty.  Bach  principa],  and  each  depute  derii,  has  a  distinct 
ipartment  or  closet,  as  it  is  called,  in  the  register  office,  in  which  he 
keeps  the  processes  to  which  he  is  clerk.  The  duty  of  taking  charge  of 
the  outer  house  processes,  of  transmitting  to  the  judges  for  consideration, 
aid  of  attending  at  the  closets  of  the  depute  clerks  to  lend  out  the  pro- 
eenes  to  flie  agents  for  the  parties,  is  discharged  by  the  six  assistant  clerks 
or  doset-keepers,  who  also  attend  in  the  outer  house  whfle  the  court  is 
stting,  and  assist  the  depute  clerks  in  writmg  out  the  interlocutors  of  the 
Merent  brds  ordinary.  The  principal  clerics  have  also  assistants,  who 
officiate  at  their  apartments  in  the  register  office,  and  take  charge  of  the 
proceBses  depending  before  the  inner  house.  Neither  the  principal  nor 
depute  clerks  are  entitled  to  fees,  but  they  have  fixed  salaries;  the  former 
£1000  per  annum  each,  and  the  latter  £400.  The  assistants'  emoluments 
are  derived  from  small  fees  which  they  exact  for  lending  out  and  receiving 
hack  processes,  for  lodging  papers,  &c.t 

The  keeper  of  the  minute  book  holds  his  commission  from  the  king. 
Si3  doty  is  to  make  up  a  short  minute  of  the  difi*erent  protestations,  acts, 
nd  decrees  pronounced  in  court,  distkictly  notkdng  the  names  and  de- 
s^tions  of  the  parties.  The  minute  book  was  ordered  to  be  printed  by 
act  of  sederunt. 

There  are  three  keepers  of  the  rolls;  one  for  each  division  of  the  inner 
hoaie,  and  one  for  the  outer.  Before  the  court  was  divided^  there  was 
<^7  one  keeper  of  the  rolls  for  the  inner  house;  wbose  office  at  one  time 
^aa  in  the  appointment  of  the  chancellor  of  Scotland.  After  the  union, 
this  office  was  bestowed  ^'  on  the  person  serving  the  lord  president,  for 
the  time  bebg^  as  his  clerk."     Clerks  to  the  presidents  of  each  division 
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are  Still  reapectird  J  keepers  of  the  roUs  of  their  sereial  diriooDi,  lo  k^ 
only  as  thej  shall  continue  as  clerks  to  the  presidents.  The  keqa  of  tk 
outer  house  rolls  is  appointed  by  the  lords  of  session.  His  coauDBnis 
usually  granted  ad  mtam  out  culpam  ;  one  solitary  inaUmoe  onlj  hiag 
occurred  of  an  appointment  during  pleasure. 

Auditor  of  thb  Court  of  Sbssion,  is  an  officer  appointed  by  ike 
crown,  to  whoa  either  of  the  divisions,  or  any  lord  ordinary,  nij  vbA 
to  tax  the  costs  of  a  suit  in  which  expenses  are  found  dne,  A  ipeal 
remit  of  the  particular  account  to  be  taxed  is  necessary;  and  the  aaAff 
returns  a  report  to  the  judge  or  court  making  the  remit,  who  tbemfi 
pronounces  decree  for  the  amount  of  the  taxed  account.  If  eitlia  pu? 
considers  himself  aggrieved  by  the  auditor^s  report,  it  is  competeotibrUi 
to  state  his  objections  to  the  court  or  judge,  by  whom  they  will  be  \ 
marily  and  finally  disposed  o£  This  office  is  one  of  very  reeeot  inski- 
tion ;  the  first  appointment  was  on  6th  February,  1806;  his  fees  are lettU 
by  act  of  parliament  Ivory  says  '^  his  appomtment  seems  to  lieve^ 
in  the  court"  BeQ  says  '^  the  nomination  is  vested  in  the  aow%"  vk 
is  held  ad  vitam  aut  culpam.* 

Collector  of  the  Feb  Fund,  u  an  officer  still  nK»e  icenif 
appointed.  His  province  is  chiefly  to  collect  the  dues  of  court,  »  bd 
by  act  of  parliament ;  to  keep  regular  and  distinct  books  of  his  nodfti. 
and  to  lodge  the  amount  regularly,  at  least  once  a-week,  eitiier  id  ^ 
bank  of  Scotland,  or  royal  bank  of  Scothmd.  He  ia  appointed  \ff^ 
lord  president,  holds  his  office  ad  viiam  aut  culpam,  andreedfesai 
remuneration  for  his  trouble  four  per  cent  on  the  dues  reeeired  bj  ^ 
The  money  thus  levied  constitutes  what  the  act  caDs  a  fee  fund,  aod  Bb 
from  this  fund  that  the  salaries  of  the  different  officers  of  court  arenfl^ 
paid. 

Maoers,  are  the  proper  servants  in  the  court  of  session.  Thejan^ 
in  number ;  three  of  whom  are  nominated  by  the  crown,  and  the  otbff^ 
the  family  of  Moncrief  of  Readie,  who  have  long  held  the  offiee  of  ii^^ 
ditary  macer  before  the  lords  of  session,  and  have  always  been  i^ 
to  fill  it  by  deputy.  The  macers  are  supreme  judges  in  the  sernee  of  il 
brieves  from  chancery :  but  in  cases  of  the  smallest  intricacf,  the  ju^ 
appoint  one  of  their  own  number  to  sit  with  them  as  assessors.  It  h^'^ 
particularly  their  business  to  call  the  causes  pending  before  die  oooitf  c 
the  course  of  the  different  rolls ;  to  put  the  immediate  orden  of  theku^ 
in  execution,  and  keep  order  in  the  court 

The  two  keepers  of  the  parliament  house  are  appointed  bj  the  lorisoi 
session  and  the  magistrates  of  Edinburgh  altematdy.    The  mode  of  tbar 
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appoiotmeiit  was  settled  bj  contract  between  these  parties,  and  is  particn- 
larlj  noticed  in  the  books  of  sedenint* 

Pbiyilsges  op  the  Golleob  of  JusTiCE-^It  has  already  been 
obserred,  that  whateror  may  originallj  have  been  the  extent  of  the  college 
of  justice,  its  privileges  were  conferred  on  the  judges  alone.  These 
prinieges  were  yaluaUe  in  the  highest  degree,  exempting  them  <^  fra  all 
paying  of  taxes,  contributions,  and  uther  extraordinare  chah*ges,  to  be 
Dplified  in  ony  times  cumming,  and  fra  the  l>earing  of  ony  office  or  chairge 
wilhin  bufgh,  or  without,  but  gif  it  be  their  awin  free  will  and  consenff 
These  were  repeatedly  ratified  by  act  of  parliament,  and  their  number 
mereased  by  the  addition  of  others  little  inferior  in  importance  to  those 
ffiginally  conferred.  Nor  were  the  other  branches  of  the  college  of 
justice  long  excluded  from  participating  in  some  measure  with  the  lords 
in  the  enjoyment  of  these  privileges.  For  instance,  the  exemption  irom 
the  inferior  courts  was  granted  not  only  to  the  lords  of  counsel,  but  also 
to  their  advocates,  scribes,  and  members  :  besides  seyeral  exemptions  no 
ies  extensive  in  their  application.  It  was  not,  however,  till  the  reign  of 
Charles  II.  ^^  that  the  whole  privileges,  liberties^  and  immunities  granted 
aod  belonging  to  the  ordinary  lords  and  senators  of  the  college  of  justice'^ 
irere  extoided  to  the  ^^  advocates,  clerks,  writers  to  the  signet,  and 
lemanent  members  of  the  said  college^" 

This  act  having  so  considerably  enlarged  the  number  of  the  privileged 
ebsB,  it  became  m  proportion  an  object  of  interest  to  ascertain  what  the 
pmfleges  actually  were  to  which  they  were  entitled.  The  college  accord- 
m^y  seized  the  opportunity  of  a  dispute  between  that  body  and  the 
mrporation  of  Edinburgh,  with  regard  to  the  liability  of  the  former  to 
pay  some  of  the  town  dues,  to  settle  the  question  for  ever  in  their  own 
favour.  An  action  of  declarator  at  the  instance  of  the  college  was  raised 
and  tried  of  course  before  themselves,  when,  as  might  be  expected  of 
judges  deciding  th^  own  cause,  they  pronounced  a  judgment,  which, 
besides  establiahing  decidedly  who  were  the  privileged  persons,  also 
finally  and  peremptorily  settled  what  those  privileges  were:  viz.  the 
members  of  the  collie  are  exempted  from  watching  and  warding ;  from 
payment  of  tithes,  or  as  it  is  called,  annuity  for  ministers'  stipends ;  from 
oU  the  city  imposte  on  goods  carried  to  or  from  the  dty ;  and  frY>m  the 
ciTil  jurisdiction  of  the  magistrates. 

The  last  exemption  extends  likewise  to  aU  inferior  jurisdictions.  But 
in  the  case  of  the  city  of  Edinburgh,  the  peculiarity  is,  that  the  magi- 
strates must  at  once  sustain  the  dedinature  of  their  jurisdiction  ^^  without 
the  party  to  raise  an  advocation,  which  is  the  method  with 
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leapecl  to  others."*  It  may  be  piroper  to  meation  aooiber  prinliegaiU 
they  poBaeiB,  which  u,  that  when  any  tax  or  oen  is  impoaed,  to  wUekbj 
act  of  parliament  the  privileged  daas  are  subjected,  the  cout  have  ^ 
right  of  nominating  certain  members  of  the  facalij  of  alrocates  aai  oCik 
society  of  writers  to  the  signet^  to  meet  with  the  stent  mastensfpoiBiadfcf 
the  magistrates,  who  take  care  that  the  privi^ged  class  dia&  mi  be 
burdened  beyond  their  just  proportiona. 

More  than  a  century  elapsed  before  the  magistrates  of  Edmbmgli  W 
the  courage  to  question  the  privileges  of  the  college:  but  apowinte 
having  been  projected^  and  an  attempt  also  made  to  subject  thepinik|e' 
to  a  proportional  share  of  its  burden  along  widi  the  olher  iDhabitaoth 
another  question  of  liability  arose,  which  being  tried  before  the  fofhff^ 
court,  was  of  course  decided  in  their  own  favour«t  The  whole  pmil^ 
enjoyed  by  the  college  were  ratified  by  the  treaty  of  Union ;  botBoden 
acts  of  parliament  have  not  always  been  so  tender  of  their  pmieiesa 
their  own  acts  of  aederunt ;  and  Mr  Ivory  says,  ^*  that  their  vabie  las  ti 
last  become  more  ncMninal  than  real"  j: 

High  Court  of  Justiciary. — This  court  is  compoeedof  fiT«ofti» 
lords  of  session  added  to  the  lord  juitic&»general  and  juatioe-deric,  of  ^» 
the  former,  and  in  his  absence,  the  lord  juatice-derk,  is  the  preadisL 
The  constitution  of  this  court  was  settled  by  the  act  167S,  c  16.  Atto 
the  jndgetf  were  named  for  lifo,  but  afterwarda  they  aeem  to  baTebe@ 
removable  at  the  pkaaure  <^  the  crown  3  but  the  claim  oi  right  asaeru^ 
'*  that  the  changing  the  nature  of  the  judges'  gifis,  ad  mtam  OMi  ciilf», 
mto  commissions  durante  bens  plaeiia,  is  contrary  to  law  ;*  wxAhj^ 
commission  m  1 690,  the  crown  did  not  reserve  any  such  power.  Tbeqntfis 
of  this  court  consists  of  three  judgea ;  and  no  appeal  liea  from  its  deoooai 
whether  interlocutory  or  final,  to  the  bouse  of  lords  or  any  other  oooit 
The  court  of  justiciary  had  anciently  justice  ayres  or  circuits,  ior^ 
trflbuting  justke  in  different  parts  of  the  kingdom,  but  these  bare  Uai 
into  disuse;  and  in  1748,^  it  was  oiacted  that  circuit  courts ihouM  hehd 
regularly  twice  a-year,  on  which  footmg  they  continued  till  the  year  \B^^ 
when  an  act  of  parliament  ordered  *<  an  additional  circuit  couit  to  bf 
held  at  Glasgow,  for  trying  criminal  causes  during  the  reeess  of  tfaeefltf^ 
of  session  in  the  end  of  December  and  beginniog  of  Januaiy  yeulj-'^ 
The  act  of  167S,  divides  the  kingdom  into  three  diatri^:  tbeeotia 
courts  of  the  southern  district  are  directed  to  be  hdd  at  Jedborgb,  U^ 
fries,  and  Ayr:  the  western  at  Stirling,  Inverary,  and  Gb^w;  idii^ 
northern  at  Perth,  Aberdeen,  and  Inverness.    The  court  mast  nv»n 
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i(  6«eh  plaee  not  len  than  three  days ;  and  no  biubese  begun  at  either 
•f  the  places  miut  be  left  unfinuhed.  The  apiing  drcuit  must  be  held 
ietweea  the  19th  March  and  the  ISth  May,  and  the  antunmal  in  the 
time  ci  harreat  Oae  jadge  may  prooeed  to  business  In  the  absence  of 
Jus  cpHeagae,  and  whra  necessary,  the  drcuit  court  may  certify  a  case 
eommeneed  before  it  to  the  whole  court  of  justiciary  lor  consideration. 
With  r^aid  to  presentments  and  Informations  in  order  for  trial  before 
the  circuit  courts,  it  is  enacted,*  that  the  sheriffs,  magistrates  of  burghs, 
justices  of  the  peace,  and  other  inferior  judges,  shall  hold  courts  at  their 
usual  phMses  of  sitting,  on  the  88d  February  and  88d  July,  yearly,  to 
receiTe  information  of  criminal  matters  to  be  tried  at  the  ensuing  circuit, 
aod  to  transmit  written  abstracts  of  the  accusations  offered  before  them, 
and  the  eridence  by  which  they  are  supported,  to  the  lord  advocate, 
and  his  deputies,  forty  days  at  least  before  the  sittings  of  the  respective 
arcait  courts,  so  that  mdictments  may  be  raised  in  due  time.  This  duty 
has,  howerer,  in  practice  devolved  on  the  sheriff,  who  is  bound  to  make 
immediate  inquiry  into  the  circumstances  of  every  crime  committed 
^rithin  hia  sheriffdom,  as  soon  as  his  fiscal  or  the  injured  party  shall  lay  a 
complaint  before  him,  so  that  in  general  the  offender  is  in  custody  or 
under  bail,  and  the  precognition  duly  transmitted  to  the  lord  advocate, 
before  the  days  mentioned  in  the  statutaf  The  jurisdiction  act  allows  an 
appeal  to  be  taken  to  the  circuit  court  of  justiciary :  1st,  In  criminal 
cases,  against  the  judgment  of  an  inferior  judge,  inferring  neither ^eath 
nor  demembratbn ;  aod  8d,  in  civil  cases,  when  the  subject  does  not 
exceed  £1S  sterlmg,  (which  is  now  extended  to  £85.)l  These  appeab 
most  be  lodged  with  the  deric  of  the  inferior  court  within  ten  days  after 
the  judgment  has  been  pronounced  :  and  the  adverse  party,  or  his  agent, 
and  the  inferior  judge  himself  (where  the  appeal  contains  any  conclusion 
against  him)^  must  be  served  with  a  copy  of  the  appeal  fifteen  days  at 
least  before  the  sitting  of  the  curcuit  court  But  no  such  appeal  is  com- 
petent, except  a  final  decree  of  the  inferior  court  The  circuit  judges 
most  proceed  in  these  causes  summarily,  and  their  decision  is  declared 
final.  In  difficult  cases,  however,  they  may  report  theur  proceedings  to 
the  court  of  session  or  of  justiciary,  as  the  cause  happens  to  be  civil  or 
crindnaL  The  jury  court  may  hold  sittings  twice  a-year,  if  necessary,  at 
the  different  circuit  towns  where  the  circuit  court  of  justiciary  meets, 
twenty-one  days'  notice  of  such  sittings  being  given  by  intimation  on  the 
walls  of  the  outer  parliament  house,  and  in  the  lobby  of  the  court  of 
exchequer,  and  also  on  the  door  of  the  court-house  of  the  circuit  town, 
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and  the  door  of  the  sheriff^s  court,  in  the  other  county  towns  of  the 
circuit.* 

JuRT  Court.— This  court  was  estahlished  in  1810,  for  the  trial  of 
ciyfl  causes  by  jury.f  Mr  Ivory  asserts,  that  ^^  trial  by  jury  was  at  one 
time  uniyersally  established-  in  this  country,  and  eren  prerailed  in  the  courts 
of  ciTil  judicature."  ^'  Our  ancestors,"  he  continues,  ^^  probably  recdTed  it 
at  die  same  time,  and  from  the  same  source,  as  their  neighbours  in  England: 
and  traces  of  it  being  to  be  found  in  the  hiws  of  all  those  nations  which 
adopted  the  feudal  system,  as  in  Germany,  France,  Italy,  it  is  not  unlikely 
that  aU  may  hare  derired  it  from  the  same  common  origin."  It  must  how- 
erer  be  extremely  difficult,  if  not  altogether  impossible,  to  discover.  It  has 
been  by  some  traced  back  to  the  classical  times  of  the  Greeks  and  Romans; 
and  In  the  judicial  institutions  of  both  Athens  and  Rome,  there  is  certainlj 
a  very  strong  analogy,  if  not  absolutdy  a  perfect  similarity,  to  the  jury  of 
the  present  day.  Dr  Pettingal,  whom  Sir  William  Blackstone,  a  very 
competent  judge,  characterizes  as  a  learned  writer,  has  written  an  essay 
for  the  (express  purpose  of  establishing  the  classical  origin  of  juries.  And 
so  many  and  powerful  are  the  resemblances  which  he  points  out  between 
thenij  the  hKa^rut  of  the  Greeks,  and  the  Jtidices  selecti  of  the  Romany 
that  one  is  almost  tempted  to  acquiesce  in  his  conclusions. 

Among  the  Athenians  there  was  the  same  relative  connexion  between 
the  A^xfi^p,  or  presiding  magistrate  and  the  AiKet^reny  that  at  present  subsists 
between  our  judges  and  jury.  The  AtKetoreu  ^^  were  chosen  out  of  aD  the 
different  ranks  of  the  people."  ^^  In  order  to  prevent  all  suspicion  of 
oonliption,  they  were  chosen  by  lot.  They  tried  all  the  principal  causes, 
and  the  majority  carried  the  question.  They  were  increased  in  number, 
according  to  the  importance  of  the  cause.  When  they  were  impannelled, 
they  were  enclosed  by  a  rope,  to  prevent  all  attempts  of  corruption. 
They  were  sworn  on  every  cause  to  do  justice,  and  determine  according 
to  law ;  and  in  matters  before  them,  were  allowed  to  follow  their  own 
knowledge  of  the  fact,  and  not  always  to  be  guided  by  evidence."  **  The 
verdict  was  taken  by  the  archan  or  president  of  the  court  by  baUot,  and 
declared  by  him  ;  after  which  they  received  their  pay,  because  they  con- 
sisted^ for  the  most  part,  of  the  common  people.":t 

In  the  Roman  courts,  the  prcetor^  or  qucesitor^  or  jvdex  questionis, 
(for  all  these  names  apply  to  the  presiding  magistrate  under  different 
circumstances)  exercised  judicial  functions  nearly  analogous  to  the 
Athenian  archon^  The  judices  selecti^  Jikewise,  or  Jurati  haminesy 
seem  to  have  possessed  much  in  common  with  the  u»l^s  Itxaartu,  '^  and 
were  summoned  by  the  prtetar  to  ^ive  tJteir  verdict  in  criminal  matters, 
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ID  the  same  maimer  as  our  juries."*  They  were  first  returned  by  the 
prmtor;  de  decuria  senatoria  c<m8crtbuntur.  Then  their  names  were 
drawn  by  lot,  till  a  certain  number  were  completed :  m  umam  sortiio 
imttuntuTy  ut  deplurQms  necessarius  numertis  confici  posset.  Then 
the  parties  were  allowed  their  chaUenges  ;  next  they  struck  what .  in  Eng- 
land IS  called  a  tales  ;  and^  lastly,  the  judges  (jvidices)y  like  our  jury, 
were  swoni.f 

Judging  from  the  strength  of  these  analogies,  and  combining  them  at 
the  same  time  with  the  other  probabilities  which  are  pointed  out  in  Dr 
Pettingal's  essay,  the  conclusion  at  which  he  arrives^  must  be  acknow- 
ledged to  be,  at  least,  plausible,  ^^  that  the  liKetcrn^toM  of  the  Greeks,  the 
judicium  of  the  Romans,  and  the  jury  of  the  Saxons  and  English,  were 
in  principle,  intention,  and  effect,  the  same  ;  and  that  the  English  ^ur^ 
was  an  imitation  of  the  Bom&n  Judicium^  brought  into  their  northern 
conquests,  as  the  judicium  aodjudices  of  the  Romans  were  a  transcript  of 
the  ItxaffTTo^toif,  or  trial  by  jury  among  the  Greeks." 

But  there  are  writers,  on  the  other  hand,  who  reject  this  hypothesis ; 
and  who,  deducing  the  trial  by  jury  from  the  natural  progression  of  the 
feudal  system,  maintain  that  there  is  good  reason  to  believe  that  it  arose 
from  the  general  situation  of  the  Gothic  nations.]:     In  support  of  their 
argument,  these  refer  to  the  very  early  and  universal  establishment  of  this 
form  of  trial  among  all  those  northern  nations  where  feudal  manners  were 
purest  and  most  deeply  rooted.     Professor  Millar  of  Glasgow,  says,  that 
"erery  feudal  superior  was  the  natural  judge  of  his  own  tenants  and 
Taasals;"  and  so  long,  of  course,  ^'  as  his  military  retainers  held  their 
benefices  precariously,  and  when  the  other  members  of  his  barony  were 
either  bondmen  or  merely  tenants  at  will,  he  found  himself  untler  Ho  re- 
stramt  in  decidmg  their  differences,  and  in  punishing  their  offences.*' 
But  in  disputes  among  the  superiors  themselves,  the  rule  of  decision  was 
extremely  different.     ^^  There  was  here  no  single  person  possessed  of  suf- 
ficient authority  to  terminate  the  difference.     The  parties  being  independ- 
ent of  each  other  in  point  of  property,  and  therefore  masters  of  their  own 
conduct,  were  under  no  necessity,  in  a  matter  of  that  kind,  of  submitting 
to  the  orders  of  any  individual.     They  acted  in  the  salne  manner  with 
respect  to  the  exercise  of  their  civil  rights,  as  with  relation  to  peace  and 
war.    In  both  cases  they  considered  themselves  as  free  men,  subject  to  no 
restraints  but  such  as  arose  from  the  nature  of  their  confederacy,  or  were 
imposed  by  their  common  consent."|l     In  this  situation,  the  establishment 
of  tithings,  hundreds,  and  Aires  which  had  primarily  been  intended  for 
the  mutual  defence  of  the  inhabitants,  was  likewise  rendered  subservient 


*  K«naet's  Rom.  Ant  dted  by  Ivory.  f 

t  Millar's  Historical  View  of  the  English  Government  II  Ibid,  dted  by  Ifory. 
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towards  eompoang  the  animodtiefl  and  differences  among  thdr  own  nem- 
ben.    ^*  Roused  by  the  danger  ci  a  quarrel  whioh  might  be  fatal  to  thdr 
union,  and  which  might  render  th^n  an  easy  prey  to  their  neigUMmn, 
they  readily  interposed,  with  all  then*  influence,  to  leconcale  the  parties, 
and  to  obserre  the  rales  of  justice.    A  jndidal  power  was  tliua  gradually 
asnimed,  by  every  tithing  over  the  aUodial  or  independent  propifeton  of 
which  it  was  composed.     The  hundred,  in  lil^e  manner,  came  to  exetdse 
a  power  of  determining  the  differences  between  the  members  of  the  several 
tithings  within  the  bounds  of  that  laiger  district;  as  the  meetingB  of  tbe 
shire  established  a  similar  jurisdiction  over  the  different  hmsdreds  com- 
prehended in  that  extennve  territory.    It  is  probable  that  every  kind  of 
lawsuit  was  at  fint  determined  in  full  assembly,  and  by  a  pinraliiy  of 
voices;  but  in  the  larger  meetings  of  the  hundred  and  the  shire,  it  woold 
seem  that  when  the  authority  of  those  tribunals  had  been  confirmed  by 
custom,  and  their  duty  had  become  somewhat  burdensome  hj  the  increase 
of  business,  convenience  introduced  a  practice  of  selecting  a  certain  mm- 
her  of  their  members  to  assist  their  president  in  the  determination  of  each 
particular  cause.     Hence  the  origin  of  juries.'"''    This  appears  to  ns  (o 
bovpurely  hypothetical,  and  by  no  means  clear.    Hume,  also,  in  his  history 
of<&gIand,  attempts  to  account  for  the  origin  of  juries  in  a  similar  man- 
ner, but  he  attributes  the  whole  system  of  tithiogs,  hundreds,  and  shires  (o 
the  inventive  mind  of  the  great  Alfred;  who,  *^  that  he  might  render  (lie 
execution  of  justice  strict  and  regular,"  he  says,  ^^  divided  aD  EDgland 
into  counties,  these  again  he  subdivided  into  hundreds,  and  the  faandreds 
into  tithings;"  '^  nothing  could  be  more  popular  and  liberal  than  his  plan 
for  the  administration  of  justice.     The  borsholder  summoned  together  bs 
whole  decennary  to  assist  him  in  deciding  any  lesser  difference  which  oc- 
curred among  the  members  of  this  small  community.   In  affairs  of  greater 
moment,  in  appeals  from  the  decennary,  or  in  controversies  arising  be- 
tween members  of  different  decennaries,  the  cause  was  brought  before  (be 
hundred,  which  conosted  of  ten  decennaries,  or  a  hundred  families  of 
freemen,  and  which  was  regularly  assembled  once  in  four  weeks  for  (be 
decision  of  causes :  their  method  of  decision  deserves  to  be  noticed,  as 
being  the  origin  of  juries ;  an  institution  admirable  in  itself,  and  best 
calculated  for  the  preservation  of  liberty  and  the  administration  of  justice 
that  ever  was  devised  by  the  wit  of  man.    Twelve  freeholders  were  cbosen, 
who  havmg  sworn  together  with  the  hundreder,  or  presiding  magistrate  of 
the  division,  to  administer  impartial  justice,  proceeded  to  the  eiamiaa^ion 
of  that  cause  wtiich  was  to  be  submitted  to  their  jurisd]Ct]oa"t    But 
while  it  18  thus  attempted  to  account  for  the  introduction  of  jury  (nab '° 
all  those  disputes  which  occurred  between  allodial  and  mdependent  ^• 

*  Millar.  f  Hume's  England. 
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piieton^  the  mne  principle  of  explanation  does  not  apply  wilb  reference  to 
the  disputes  of  their  subordinate  retainers.  Another  assumption,  there- 
fore, becomes  necessary  to  render  the  theory  coiiiplete,  and  the  ingenious 
proSBSMT  thns  explains  it :  ^*  In  the  progress  of  improTement,"  says  he, 
^  the  advaaoeiiient  of  the  rassals  and  peasants  to  greater  security  and  free- 
dom,  and  the  separation  of  the  trading  people  from  the  dass  of  husband- 
DUD,  ooald  not  fail  to  limit  the  authority  of  the  superior,  and  more 
espedally  to  affect  the  state  of  his  jurisdiction.  He  was  accordingly 
oU^  to  rdax  his  claim  to  their  obedience,  and  to  distribute  justice 
amoDg  them  with  greater  moderation  and  circumspection.  The  retainers 
of  erery  feudal  superior  were  bound  not  only  to  the  performance  of  mili- 
tary or  other  sernces,  but  also  to  assist  him  in  maintaining  good  order  and 
trajiquinity  within  his  bareny ;  and,  therefore,  when  any  of  them  com- 
pUioed  of  injustice  from  another,  or  was  accused  of  a  crime,  the  baron 
foiffld  it  expedient,  instead  of  dedding  by  virtue  of  his  own  authority,  to 
eall  a  number  of  his  other  yassals,  and  to  proceed  with  then:  advice  and 
ooncoirence  in  trying  the  cause.  This  expedient  was  the  most  equitable 
for  the  person  concerned  m  the  trial,  as  well  as  the  best  calculated  for 
pmg  weight  to  the  decision.  The  assessors  of  the  judges  were  the 
^68  curuBy  men  of  the  same  rank  with  one  another,  and  with  the  par- 
ties ;  they  were  chosen  occasionally,  and  varied  in  each  cause,  to  avoid 
bardening  any  individual  more  than  his  just  proportion  ;  ind  they  were 
eofflmoDly  selected  from  the  neighbourhood  of  the  place  where  the  ac- 
cantion  or  dispute  had  taken  its  rise,  that  from  their  private  knowledge 
tbej  might  be  enabled  to  form  a  better  judgment  of  the  facts  in  question. 
—Thas,"  concludes  the  professor,  *^  the  trial  by  inquest  or  jury,  which  had 
formerly  taken  place  in  the  tribunals  of  the  shire  and  of  the  hundred,  was 
introdnoed  into  those  of  9l  feudal  barony."* 

But  liom  whatever  source  the  trial  by  jury  may  have  sprung,  whether 
H  originated  with  the  Greeks,  was  copied  by  the  Romans,  and  by  them 
nitrodneed  into  their  province  of  Britain,  and  thence  adopted  by  our  an- 
ceston,  when  the  Romans  abandoned  the  island,  and  which  appears  to  us 
to  be  the  most  rational  mode  of  accountmg  for  it,  or  whether  it  was  the 
natural  ofispring  of  the  feudal  system,  there  cannot  be  any  doubt  of  its 
^Ij  existence  throughout  the  whole  of  these  islands.  As  to  England, 
lord  Somers  has  remarked,  *^  of  what  date  juries  be,  is  the  same  as  to  say, 
vben  was  England  first  inhabited — altogether  uncertain.  But  that  this 
antiquity  here  in  England  runs  to  and  beyond  the  Norman  conquest, 
among  the  Danes,  the  Saxons,  and  the  Britons,  is  most  certain.''!  In 
Scotland,  again,  as  far  back  as  the  year  842,  we  find  recorded  among  the 
lawi  of  Kenneth  Macalpin  the  following  remarkable  evidence  of  the  use 

*  Millar,  vol.  i.  p.  327—820.  f  A  Guide  to  English  Juries,  1682. 
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of  jury  trial  even  at  that  time:  ^^  CapUalium  msimukUot  teptm 
^pectatafide  vki,  out  novem^  undecimj  tredecunj  qumdeam^anU  mmero 
majarif  modo  is  impar  fuerit,  ex  senienUa  judukmio.^^  It  U  not 
likely  that  this  should  have  beeo  the  fint  eaaetment  oo  the  lubject  of 
juries.  The  earlier  juries  seem  to  have  had  nany  features  of  diitiDctioii 
from  those  of  more  modem  date.  Agreeably  to  the  theory  of  proiiaBor 
Millar,  they  were  the  freeholders,  or  those  who  owed  suit  in  the  retpedire 
courts  of  the  different  jurisdictious.  It  mi^  be  obserred,  with  refereott 
to  these  older  juries,  that  *'  ilk  soytour,  before  he  is  admitted  and  raceaved 
be  the  judge,  sould  be  eiutmiiiat  in  thrie  oourtes,  gif  he  can  mak  reoordc 
of  the  courte  fqf  ane  proeea  deduced  t»  caurte^J  or  reporie  aoe  luf* 
ficient  warde  (interloquitor)  or  dome  aneot  wardes  or  ezoeptiouiu  asked  io 
courte,  or  may  or  can  not  doe  the  samine."  Th^  alio  exercised  in  their 
own  persons  the  double  character  of  witnesses  and  assessors;  indeed  it  if 
extremely  questionable  whether  originally  they  were  entitled  to  reoetretbe 
extraneous  testimony  of  witnesses  at  all,  or  to  decide  npon  any  other  evi- 
dence than  their  own  private  knowledge.  ^'  The  assize  pasnnd  foidwaid, 
to  tak  inquisition  of  the  maiter;  either  the  richt  of  the  pairties  is  well 
knawn  to  the  asstssours,  or  some  of  them  hes  knawledge  thereof^  and 
some  are  ignorant,  or  all  ignorant.  Gif  nane  of  them  knawes  the  traelii, 
and  in  the  court  testifies  the  samine  be  their  grite  eath,  other  perwns  sail 
be  chosen  in  their  plaice,  untOl  sic  men  be  chosen  quha  knaws  the  Terili^ 
Bot  gif  some  of  tbame  knawes  the  trueth,  and  some  knawes  oochi,  the; 
quha  are  ignorant  bemg  repelled,  others  sail  be  admitted  be  the  coort, 
untill  twelve  men  be  found  all  agreeand  togedder.  All  the  aniasoun  sail 
sweare,  that  in  that  maiter  or  debait  ypon  the  decission  quhere  they  are 
chosen,  they  sail  nocht  laine  nor  conoeale  the  trueth  wittingeiie,  nor  oa 
falset  say*  It  is  requaved  of  thame  quha  sweares,  to  the  effect  they  may 
have  knawledge  of  the  maiter  quhilk  is  in  questione,  that  they  kmn  th^ 
ueritiey  he  sight y  or  he  hearing  of  themselves,  or  he  narration  of  ty^" 
/atherSy  or  he  sic  sure  tokens  and  arguments^  to  the  quMJk  they  vcWl 
give,  or  may  give,  als  grate  faith  as  to  their  anin  proper  (Mngs  or 
sayings  )P  The  following  passages  show  that  evidence  by  the  extraneous 
testimony  of  witnesses,  and  other  proof,  was  at  least  in  some  cases  cus- 
tomary :  ^^  All  friemen  may  prove  his  debt  to  the  valoure  of  fourtie  shii 
lings,  by  two  witnesses  quha  heard  and  saw  the  samme,  and  swa  be  direise 
witness,  according  to  the  quantitie  of  the  debt  Ane  debt  may  not  be 
utherwise  proven,  bot  be  ane  letter  obligatour,  or  be  confession  of  the 
debtour  in  the  courte  before  the  justiciar  or  the  schirriff.  It  is  utberwi§e 
before  uther  judges.  And  it  is  to  be  noted,  that  quhen  the  pairtie  hn 
named  ane  certain  nomber  of  witnes,  he  may  not  thereafter  eike  nor  paire 
the  number  of  the  witnes."  In  their  sentence  they  were  altogether  lode 
pendent  of  the  judge  ;  they  had  even  the  power  of  removing  bim  out  of 
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eouTt  alU^lier,  ^  vntiH  the  judgment  be  diieuwed  by  the  floy  toun  of  the 
eourte."  It  was  indeed  necenary  that  he  should  be  present  when  sentence 
wM  giTen,  **  beeanse  it  is  trew  that  na  judgement  or  sentence  can  be  pro- 
nuoced  except  the  jadge  be  siCtand  in  eorni.''  Bat  the  sentence  itself 
was  entirely  the  suitor's  own  ;  it  was  pronounced  in  their  name,  and  by  the 
n)iee  of  one  of  their  numberi  it  ^'  was  not  merely  a  Terdict  making  way 
for  sentence  by  die  judge,  bdt  was  the  interioquitor  or  judgment  of  court 
00  the  whole  matter  referred."  The  judge's  prorince  seems  only  to  hare 
been  (o  preside  In  court,  and  ^  informe  the  soytours,  gif  they  be  ignorant 
of  the  law,  anent  wardes  (inferioquitori)  or  decreits."  By  an  old  act  ^^  it 
is  statute  that  na  iuan  suld  thoDl  judgement,  or  be  judged  be  ane  man  of 
so  inferiour  estalte,  than  his  awen  peir ;  that  is,  an  earle,  be  earles  ;  ane 
taroD,  be  barons ;  ane  yarasBour,  be  TaTassoun  ;  ane  burges,  be  burgesses. 
Bot  ane  man  of  inferiour  estaite  may  be  judged  be  men  of  griter  estaite." 
The  trial  per  parei^  or  by  jury,  continued  to  prerail  in  the  whole  civil 
warts  in  Scotlaod,  down  to  the  institutton  of  the  old  court  of  **  the  ses- 
flon"  We  find  traces  of  it  in  the  burgh  courts,  where  the  assize  was  com- 
posed of  burgesses,  or  <*  the  wyse  and  gude  men  of  the  burgh  ;"  in  the 
guU  courts,  where  the  brethren  of  the  guild  constituted  a  sort  of  assize ; 
in  the  respectire  courts  of  the  baron,  the  sheriff,  the  justiciar,  the  chamber- 
lain, &c.,  in  all  of  which  the  different  cksses  of  suitors  or  fteeholders  were 
bound  to  give  attendance. 

After  the  establishment  of  '^the  session,"  1495,  and  more  especially 
after  the  introduction  of  the  more  recent  court  of  ^*  the  daily  council ''  in 
laOd,  jury  trial  m  dril  cases  seems  to  have  fallen  into  disuae.  Theie 
eoQrts,  indeed,  were  not  a  sofl  where  it  could  at  all  be  expected  to  prosper. 
They  had  no  dass  itf  perwns  who  were  properly  analogous  to  the  body  of 
iQitoTs.  <>  The  comrnissionerB  were,  indeed,  part  of  the  king's  feudal 
court  of  the  parliament ;  but  they  were  delegated  and  detached  from  it; 
they  were  assisaours  of  his  court ;  but  when  separately  constituted,  they 
at  in  the  character  oi  judges  solely;  they  had  no  retainers  of  suit ;  and, 
ac(»)rding  to  the  analogy  and  principle  of  the  feudal  judicature,  the 
materials  of  an  mquest,  otf  distinguished  from  a  judge^  did  not  exist  in 
Aeir  courts."*  Still,  however,  there  are  to  be  met  with,  even  in  these 
<^urts,  occasional  instances  of  trial  by  jury;  and  hi  the  more  ancient  and 
ordinary  jurisdictions  of  the  county  it  undoubtedly  kept  its  ground,  and 
continued  to  flourish  in  full  perfection.  It  appears  that,  at  a  very  early 
period,  trial  by  assize  was  quite  common ;  but  that  its  existence  in  the 
other  courts  was  recognized  and  sanctioned  by  the  judgments  both  of  the 
Kssion  and  daily  council.  Spottiswood,  in  his  Practics,  quotes  from  a 
''book  of  decreets  and  acts,"  beginning  17th  May,  1469,  and  ending 
SSd  May,  1470.  He  says,  ^^  m  those  days  aU  acts  of  spoliatbn,  intrusion, 
*  Ivory's  Forms  of  Prooes,  !^5. 
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and  others  of  thai  nature,  were  preco^^ofoed  by  an  inqnesi  of  tvFdfre  men 
best  knowing  the  land,  whose  declaration  being  presented  to  the  jndgei 
thereafter,  they  nsed  to  determine,  as  they  did  in  the  action  betwixt  Nicol 
Fonnan  of  Button  against  George  Kerr  of  Samuelston,  anent  the  ooeopa- 
tion  of  certain  lands,  which  the  said  Nicol  alleged  to  belong  to  him  in  pro- 
perty. The  parties,  of  their  own  consent,  named  twelre  gentksnwi; 
these  promised  to  inform  and  give  counsel  tcTthe  lords  in  the  said  matter, 
who  being  sworn,  &c,  and  remored,  retummg  gave  their  delirerance  tlni 
way :  *  We  decree  and  deliver  after  our  knowledge  and  understandiDg, 
that  in  no  time  bygone  we  ever  heard  that  the  laird  of  Samuebton  had 
possession  of  the  said  lands,  with  manor,  pasture,  &c,  or  pooesaed  before 
the  last  year,  and  that  Nicol  and  his  predecessors  have  ever  been  in  peace- 
able  possession  of  these  lands,  while  the  last  year,  &c. ;'  after  whkh  ddiTer- 
ance,  the  loids  decerned  Samuelston  to  desist  therefrom  in  tune  coming." 

It  was  not  until  the  erection  of  the  college  of  justice,  and  the  estabSdi- 
ment  of  the  present  "  council  and  session,"  that  jury  trials  seem  to  have 
materially  suffered.  Then,  indeed,  when  the  civil  jurisdiction  of  the 
justiciar  was  annihilated,  the  mode  of  procedure,  which  had  been  ciutomary 
m  hb  court,  was  also  laid  aside.  The  new  tribunal  of  the  "  counca  and 
session  "  was  a  total  stranger  to  juries;  it  has  even  been  conjectured  that 
it  was  «  made  to  consist  of  6fteen  ordinary  judges,  the  usual  number  of 
jurymen  in  Scotland,  with  a  view  to  supersede  the  use  of  jury  *™^"* 
Whether  the  learned  professor's  imagination  be  correct  or  not,iti8certaio 
that  the  example  spread  downwards  ;  and  the  gradual  change  which  took 
place  «*  will  not  be  surprising,"  says  lord  Kames,  "  when  it  is  considered  that 
an  appetite  for  power,  as  well  as  for  imitating  the  manners  of  our  superiors, 
do  not  forsake  us  when  we  are  made  judges."  But,  perhaps  a  more  rob- 
stantial  reason  for  the  gradual  disuse  of  jury  triab  in  the  inferior  judica- 
tures, is,  that  there  could  be  no  appeal  to  the  court  of  session  from  any  de- 
cision proceeding  on  a  verdict.  According  to  the  established  law,  a 
judgment  of  fact  pronounced  by  one  assize  could  not  be  competently  re- 
veraed,  except  by  another ;  and  as,  after  the  subversidn  of  the  justiciar, 
there  was  no  superior  court  of  assize  where  this  could  be  effected,  the  only 
way  of  rendering  an  appeal  competent  was  to  drop  the  jury  altogether. 
The  disuse  of  juries  in  the  inferior  courts  was,  however,  extremely  gradual- 
Lord  Kames,  in  his  hiw  tracts,  refers  « to  a  book  of  the  sheriff's  conrt  of 
Orkney,  beginning  Sd  July,  1602,  and  ending  a9th  August,  1604, 
which  he  discovered  among  the  public  records.  "  All  the  P«^<5®^  ^' 
grossed  in  this  book,  civil  as  well  as  criminal,  are  tried  by  juries."  Hi 
lordship  also  mentions  "  a  book  of  the  baron  court  of  Crainsbaw,  id 
which  numerous  instances  of  jury  trial  occur  so  late  as  1638.    It  w  P™" 

*  Millar's  Historical  View. 
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ytky  were  fiuilier  •euch  to  be  iiMtituted  into  nmflar  aourcM,  that  addi- 
tioiial  dkoofcnes  migfat  yet  be  made,  and  of  a  still  more  modern  data 
Evea  after  the  diauae  of  jiiriei  bad  gone  its  utmost  length  in  the  dyil 
eoarls,  there  still  remained  a  few  peculiar  cases  of  a  citiI  character  which 
could  only  be  disposed  of  bj  their  verdict.  Thus,  ^^  in  all  cases  by  which 
the  character  of  heir  in  land  is  determined — in  all  cases  by  which  a  person 
of  full  age  is  depriyed  of  his  right  of  acting,  and  declared  incapable  from 
foriodty  or  fatuity — ^in  ascertaining  the  widow's  rights  to  the  lands  of  her 
Imsband,  when  there  has  been  no  settlement — and  m  strildng  the  fiars  of 
die  different  counties"-*-t]ie  Tcrdict  of  a  jury  still  continued  to  be  indis* 
pouable.  With  these  exceptions,  howerer,  trial  by  jury  in  civil  matters 
leQ  into  such  utter  and  complete  neglect,  that,  in  the  process  of  time,  it 
eame  abnost  to  be  a  question  whether  it  had  erer  existed  m  Scotland 
italL 

The  system  of  judicial  procedure,  which  sprang  up  in  the  court  of  ses- 
■00  on  the  ruins  of  trial  by  jury,  has,  of  course,  like  every  other  system 
of  an  equally  wide  sphere  of  application,  numerous  defects  i  and  among 
these  the  three  following  have  always  been  placed  in  the  most  prominent 
lihiation,  tfiz. :  the  abuse  of  taking  proofs  by  commission,  and  reducing 
tbem  to  writing  ;  the  great  delay  unavoidably  arising  out  of  the  form  of 
procegs ;  and  the  frequent  uncertainty  of  the  ground  of  decision,  from 
there  not  being  a  sufficient  separation  in  the  judgment,  between  the  law 
and  the  fact ;  both  being  disposed  of  at  once,  and  on  a  complicated  and 
eunttUo  view  of  the  whole  case. 

Some  have  maintained  that  these  evils  are  not  necessarily  inherent  in 
the  gjstem  itsdf ;  and  may,  m  a  great  measure,  be  corrected,  without  any 
radical  or  essential  change  m  the  constitution  of  the  court.  Others,  again, 
have  thought  that  they  are  not  so  easily  to  be  eradicated ;  and  various 
plans  have  been,  at  different  times,  proposed,  to  effect  the  necessary  re- 
fonn.  Among  the  rest,  the  revival  of  jury  trial  has  been  repeatedly 
brought  forward.  It  was,  in  particular,  strongly  urged  by  the  late  lord 
Swinton,  in  a  very  ehiborate  and  valuable  pamphlet  published  in  1789.  It 
was  again  more  recently  proposed  by  lord  Grenville»  in  his  speech,  in  1807, 
on  the  proposal  for  a  reform  in  the  court  of  sesswn  ;  and  it  has,  at  length, 
heen  actually  carried  into  practice,  under  an  act  of  parliament*  The 
change  that  has  thus  been  effected,  does  not  carry  back  the  trial  by  jury 
to  the  same  high  ground  wheie  it  once  stood.  It  does  not  restore  it  in 
every  case,  and  under  every  jnrisdictbn ;  and  that  it  does  not,  is  perhaps 
to  be  consideKd  as  a  real  improvement  It  was  a  mere  partial  experi- 
ment; the  act  passed  on  2d  May,  1816,t  heing  only  to  be  in  force  for 
Kren  years,  in  order  to  discover  how  far  jury  trial,  in  civil  cases,  may 

•66  Geo.  III.,  c.  42.  1 66  Geo.  III.,  c  48. 
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again  be  introduced  in  this  country  with  advantage ;  and  its  operation  wn 
confined  to  such  cases  ^*  wherein  matters  of  fact  are  to  be  prored,'*  as  the 
judge  admiral,  the  lords  ordmarj  in  the  outer-house,  or  the  judges  of 
either  of  the  uiner  chambers  of  the  court  of  session  nay  ihink  it  expedi- 
ent to  have  investigated  in  this  manner.  It  was  likewise  declared  **  lawful 
for  the  house  of  lords,  in  remitting  to  the  court  of  session  any  cause  which 
is  now,  or  shall  hereafter  come  before  the  said  house  by  appeal  from  the 
said  court  of  session,  to  instruct  the  divisioB  of  tiie  said  court  of  sesnao 
to  which  the  cause  is  remitted,  to  order  and  direct  such  issue  or  issues  as 
the  said  house  of  lords  shall  think  fit,  to  be  transmitted  for  the  purpose  of 
being  tried  by  a  jury."  So  that  the  jury  court,  fttoperiy  speaking,  is  to 
be  deemed  not  so  much  a  separate  and  independent  judicature,  as  a  sort 
of  permanent  commission  for  leading  and  deciding  on  those  proofs,  which 
used  formerly  to  be  taken  by  a  private  commissk>n,  and  reported  to  (he 
respective  courts  in  writing. 

The  judges  of  the  jury  court  are  three  in  number;  oonsbting  of  ^^  one 
chief  judge,  and  two  other  judges,  called  ^  the  lords  commissionerB  of  the 
jury  court  hi  civil  causes,'  and  hold  their  offices  ad  mtamy  if  the  present, 
or  any  other  act  under  which  they  shall  be  commissioners  shall  so  long 
continue,  or  ad  culpam,^^*  Originally  theur  appointment  was  by  con- 
mission  under  the  great  seal  "  In  case  of  future  vacancies,  the  same  are 
ordered  to  be  filled  up  by  a  letter  from  his  majesty,  his  heirs,  and  suc- 
cessors, directed  to  the  president  and  senators  of  the  college  of  jnatice."t 
And  it  is  enacted,  '*  that  the  persons  so  to  be  nominated  shaD  be  senaton 
of  the  college  of  justice,  or  barons  of  the  court  of  exchequer  in  Scotland; 
and  that  they  shaU  be,  at  the  time  of  their  nomination,  qualified  to  be 
senators  of  the  college  of  justice."}  In  everything  relatmg  to  the  juiy, 
as  well  as  the  mode  of  trial,  the  constitutk>n  and  practice  of  this  court  were 
framed  as  nearly  on  the  English  model  as  the  princifdes  and  tenets  of 
Scottish  law  would  permit.  The  most  prominent  featuro  of  resemblance 
is  the  number  of  jurors,  and  the  unanimity  required  in  their  verdict. 
Why  an  even  number,  such  as  tfoelve^  should  have  been  fixed  upon,  or 
why  it  should  have  been  deemed  necessary  that  these  twelve  should  agree 
in  their  opinion,  is  not  at  first  sight  apparent ;  and  there  is  some- 
thing so  extremely  absurd  m  the  very  idea  of  a  cotnpulsatory  agreement^ 
that  we  may  well  conclude  with  professor  Christian,  the  learned  com- 
mentator on  Sur  William  Bladcstone,  that  <*  the  unanimity  of  twdve 
men,  so  repugnant  to  all  experience  of  human  conduct,  passions,  and 
understandings,  could  hardly  in  any  age  have  been  introduced  into 
practice  by  a  deliberate  act  of  the  legi8kiture."§  It  is  not  improbaUe, 
that  both  the  requisite  of  unanimity,  and  the  limitatum  in  the  number 

*  55  Geo.  1 U.,  c.  42,  §  10.        f  Ibid.        }  Ibid.        $  Black.  Comin.  ili.  376,  nolt  Sd 
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of  jurors,  are  both  to  be  tnced  to  the  flame  source.  A  writer  of  con- 
siderBUe  preleoskms,  who  flourished  towards  the  close  of  the  seven- 
teenth oraturj,  has,  with  the  utmost  gravity  and  seriousness,  attempted 
to  exphdo  the  difficulty  in  this  way :  *^  In  analogy,"  says  he,  ^*  of  late 
the  jury  is  reduced  to  the  number  of  twelre,  like  as  the  prophets  were 
twelve,  to  foretell  the  truth ;  the  apostles  twelve,  to  preach  the  truth  ; 
ibe  discoverers  twelve,  sent  into  Canaan,  to  seek  and  report  the  trutli ; 
ind  the  stones  twelve,  that  the  heavenly  Hierusalem  is  buik  on  : — and  as 
the  judges  were  twelve  anciently,  to  try  and  determine  matters  of  law  ; 
and  always  when  there  is  any  waging  of  law,  there  must  be  twelve  to  swear 
in  it:  and  also,  as  for  matters  of  state,  there  were  formerly  twelve 
couiueDoTB  of  state.  And  any  thing  now,  which  any  jury  can  be  said  to 
do,  must  have  the  joint  consent  of  tweWe,  else  it  b  in  construction  of  law, 
not  the  doing  of  the  jury,  but  of  prirate  persons,  and  void."*  The  true 
explanation^  however,  appears  to  be,  that  ^though,  by  the  original  con- 
ititution  of  the  courts  of  assize,  and  so  long  as  the  proper  feudal  suitors 
continued  to  be  the  assizers,  a  majority  was  in  the  general  case  entitled  to 
decide ;  yet  it  was  always  under  this  qualification,  that  there  should  be 
ifcelve  at  least  to  concur  in  the  veardict.  In  every  case,  therefore,  '^  if 
twehe  only  appeared,  it  followed  as  a  necessary  consequence,  that  to  act 
with  effect,  they  must  have  been  unanimous.  And  as  less  than  twelve,  if 
twelve  or  more  were  present,  could  pronounce  no  effective  verdict,  when 
twelve  only  were  sworn,  their  unanimity  became  indispensable."  ^^  The 
grand  assize  j^  says  professor  Christian,  ^*  might  have  consisted  of  more 
than  twelve,  yet  the  verdict  must  have  been  given  by  twelve  or  more  ;  and 
if  twelve  did  not  agree,  the  assize  was  afforced,  that  is,  others  were  added, 
tfll  twelve  did  concur.  This,  however^  was  a  majority,  and  not  unanimity. 
k  grand  jury  may  consist  of  any  number  from  twelve  to  twenty-three 
indiuive,  but  a  presentment  must  not  be  made  by  less  than  twelve.  The 
same  is  also  true  of  an  inquisition  before  the  coroner.  In  the  high  court 
of  parliament,  and  the  court  of  the  lord  high  steward,  a  peer  may  be  con- 
dieted  by  the  greater  number  ;  yet  there  can  be  no  conviction,  unless  the 
greater  number  consists  at  least  of  twelve.  Under  a  commission  of  lunacy, 
the  jnry  is  seventeen,  but  twelve  must  join  in  the  verdict  A  jury  upon 
a  writ  of  inquiry  may  be  more  than  twelve."f  The  same  train  of  illustration 
may  be  followed  out  in  the  law  authorities  of  Scotland.  Thus  we  have 
the  alTorcement  of  the  assize,  the  requisite  of  <^  twelve  at  the  least  being 
of  ane  mind  and  concord." 

The  unanimous  verdict  of  twelve^  seems  to  have  prevailed  at  one  time 
in  this  country,  as  well  as  in  England.     In  the  books  of  the  Regiam 

*  I^id  Somen'  Giflde  to  Eng.  Juries.  Profeseor  Chrislimrs  Notes  to  Black.  Comm. 
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Majestatem,  and  other  ancient  anthorities,  there  occur  frequent  proofi  of 
this.  Thus  it  is  declared,  that  *^  twelve  loyall  men,  ndghboors,  or  of  the 
coart,  quha  sail  aweare  the  grite  eath,  in  presence  of  the  pairliei,  that 
they  sail  decUoe  quhilk  of  them  hes  best  richt  in  their  petition."—^*  Gif 
some  says  for  ane  pairty,  and  some  for  ane  other,  others  sail  be  admitled, 
yntill  tn^ehe  at  the  least  be  found  of  ane  mind  and  concord,  for  either  of 
the  pairties."  Likewise,  under  the  hnefs  of  Mortancestrie,  &c  the  aoize 
was  usually  of  twelve,  <*  aU  agreeand  togeddery  But  GUusford  Kens 
to  think,  that  this  may  have  chiefly  been  in  those  forms  of  proceeding 
which  our  ancestors  borrowed  from  the  English.  Generally  speaking, 
however,  the  practice  in  this  country  was  rather  indeterminate.  From 
the  old  law  of  Kenneth  Macalpine,  the  assize  might  consist  of  '^  wmm^ 
undecim,  tredecim,  quindecim,  out  numero  majori  nwdo  is  mpar 
yiterit  :*'  and  hence,  we  may  conclude,  a  verdict  by  majority  was  the 
consequence.  The  recognition  of  minority  was  by  eight  In  some  of  the 
briels  still  issuable  from  chancery,  the  number  of  the  inquest  is  specified; 
in  others  it  is  left  indefinite.  By  a  retour  of  service  in  1371,  from  the 
sherifTdom  of  Dumbarton,  on  a  brief  of  chancery,  it  appean  that  the 
inquest  was  composed  of  sixteen  persons.  In  crinunal  pursuits,  the 
number  of  assizers  varied  in  ancient  times  from  nine  to  seventeen.*  The 
assize  for  trial  of  wilful  error  of  assizers^  was  twenty-five.  The  burgesses, 
who,  from  twelve  to  sixteen  in  number  formed,  with  the  cfaamberiaio,  the 
ancient  court  of  the  four  burghs,  may  also  be  considered  in  truth  an  assize 
And  the  number  appointed  by  the  act  of  I503,f  to  ^^  be  set  upon  the  falsiag 
of  dooms'*  before  the  parliament,  was  from  thirty  to  forty,  j:  The  usual 
number,  however,  seems  to  have  been  finally  fixed  at  fifteen,  which  is  the 
number  of  the  assize  in  the  present  court  of  justk^iary.  It  is  likewise  the 
number  In  serving  all  the  modem  briefs.  §  Erskine  says,  that  h  ik 
serving  of  heirs,  ^^  the  inquest  hath  always  consiste<f  of  an  odd  number, 
that  an  equality  of  voices  might  not  make  the  verdict  doubtful,  sometimes 
seventeen^  sometimes  thirteen  ;  but  it  appears  that,  by  the  later  practice, 
the  number  has  been  fixed  to  fifteen,  as  far  back  as  Craig's  time."  That 
a  verdict  by  majority^  came  latterly  to  be  the  custom,  appears  from  a 
passage  in  Balfour  ;  where  it  is  said  to  have  been  expressly  decided,  '^  that 
'^  gif  the  persounis  of  inquest  beis  discrepant,  contraire  unto  uther,  and 
equally  divydit  in  their  deliverance  and  determinatioun,  except  only  tbechao- 
cillar  and  odd  man  of  the  inquiest,  quha  refiisis  to  give  hb  vote,  alledgaod 
that  nane  of  the  saidis  pairties  hes  justly  decemit  in  the  maiter,  and  that 
he  in  his  conscience  is  not  perswadit  nor  inclynit  to  ather  of  their 
deliverances ;  in  this  cais  he  may  be  chargit  and  compellit  be  the  lordi^ 

*  Hume,  Trial  for  Crimes.  f  Cb.  95. 
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Idtteris,  (6  Mirer  with  the  sne  half  ol  the  aMise,  er  with  the  ather,  iM* 
withstanding  his  aDedgei^oe  foinaid.*** 

There  an  dififenmc^  of  opinion  among  legal  men  respectiag  the  merite 
of  tnd  by  jorj.  While  some  bestow  the  joost  aniimtted.  eulogies,  oo  that 
stiteoi,  otheiB  again  allege,  that.it  is  atteoded  n^ith  spnie  disadvaiMli^fei  j 
but  it  is  erident  that  its  sapesiority  is  great  $  and  the  late  lord  Meedowi 
bank  has  stated  some  of  the  principal  advaotagea  iittendi^g  that  system  tQ 
be,  1.  '^  That  the  parole  evidenoe  ot  fiMsts  is  tekeo  ip  the  p^resenceof  those 
who  decide  on  it ;  and  that  the  trouhle  and  evpeqse  of  much  discussion  vi 
tenew,  is  saved  to  the  ooontry;  and  ^i  t)i^  quqe  time  sufficient  satisfpctfai 
giTep  to  the  parties  and  the  pu|>Up^;|8  to.|h^  due  consideration  of  causey, 
9.  That  practitioners  are  under  the  necessity  of  prepariiig  caus^  ^Iicre 
last  ii  eoi^iceraed,  for  being  decided  at  one  trial ;  and  the  facilities  of 
neonddeiation  are  iu  a  great  measure  cut  off.  3.  That  an  intercourse 
b  created  betweeo  courts  of  justice  and  persons  of  ability  in  the  agricultural, 
manofaetiiriQg^  and  <^mmercial  lines  of  life,  from  which  great  benefits 
have  been  derired  in  England^  botl|  to  the  improveii^t  of  the  law,  and 
better  administration  pf  justice,  in  t^e  ^ptation  of  pr^tice  to  tiie  existing 
itate  of  affairs,  ^nd  in  producing  a  general  knowledge  throughout  the 
eoantry  of  that  practice,  and  satisfaction  with,  and  confidence  in,  the 
exertions  of  the  judges  for  the  discharge  of  their  di^ty."  ^^  It  was  mainly 
by  thu  meiuia,  that  Iiord  Mansfield  was  enabled  to  create  a  law-merchant 
for  aa  «ge  of  advanced  dyilbEation  ;  and  to  bequeath  to  his  country  that 
gieat  production  of^  his  unriyalled  talents  as  a  judge  and  a  master  in  the 
science  of  jurisprudence^"  To^  these  ^vantages  it  may  be  added,  that  in 
00  way  so  well  as  by  jury  trial,  is  that  way  to  be  attained  between  the  law 
aod  the  fact,  which  is  so  neoessfury  to  the  precision  and  distinctness  of  the 
judgment,  and  wbi^h  goes  so  far  to  fix  legal  precedents  on  a  sound, 
Qoifbrm,  and  settled  basiSi  It  has  also  been  urged  that  juries  are,  even  in 
themgdres,  better  qualified  to  decide  on  questions  of  fact  and  evidence, 
than  judges  who  hav^  made^h^  Jaw  their  study.  But  to  this  conclusion 
it  is  difficult  to  assent  And  neither  does  there  appear  in  civil  matters 
®7  good  reami  for  that  extreme  jeidousy  of  permanent  judges,  which  is 
harboured  by;  many,  and  wbicl^  is  v;ery  strongly  portrayed  in  the  following 
qoamt  and  amusing  quotation :  ^*  If  judges  had  power  of  both  determining 
the  matter  of  fact,  and  also  the  matter  of  law,'  as  must,  if  there  were  no 
juriea,  t|ieir  latitude  of  erring,  &c,  must  then  be  the  greater,  and  their 
doing  wrong  or  mischief  might  be  the  more,  inasmuch  as  they  might  wrong 
one  then  in  both  the  fact  and  law ;  and  their  encouragement  so  to  do 
woald  be  improved,  since  then  it  must  be  harder  to  detect  them,  as 
whether  erred  in  the  fact,  or  in  the  law,  or  partly  m  both,  like  as  it  is  easier 

»  Balfour,  p.  2S8. 
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•edung  in  a  bugh  thao  a  wood  ;  and  ae  it  is  said,  ceeasio  facU  fiwem^ 
opportunity  makes  many  a  whore.  But  were  judges  presumed  moti, 
and  never  so  upright,  &c,  yet  who  can  imagine,  but  at  a  trial,  where 
witnesses  are  all  examined,  and  evidenoe  aU  given,  the  jury  being  lo 
many  persons,  and  probably  knowing  something  of  the  matter  before,  thej 
may»  aH  assisting  one  another,  better  obserre,  remember,  and  judge  npon 
the  whole  matter,  than  any  one  or  two,  &c.  others,  though  eaOed  jndgoB? 
Certainly  one  may  do  more  with  help  than  without :  so  the  proveib  % 
Ne  Hercules  quidem  contra  duoB ;  cenUphu  oculo  vident.  Two  to 
one  u  odds  at  foot-ball ;  and  the  fewer  may  the  more  easily  deceive,  or 
be  deceived.  It's  natural  for  man  to  err.  None's  without  fouki ;  ssd 
the  surest  foot  may  slip."* 

Several  acts  of  sederunt  were  passed,  and  a  code  of  regulatieiii  ««n 
framed,  detafling  the  forms  of  procedure  in  this  court  in  eonfomity 
with  the  statute  of  Sd  May,  1815  ;  and  agreeably  to  these  thebusineM 
was  conducted  until  the  19th  May,  1819,  when  the  act  was  pasnd 
to  amend  an  act  for  facilitating  the  administration  of  justkse  in  Seotbnd, 
by  eztendmg  the  trial  by  jury  to  civil  causes;t  which  having  been  attended 
with  beneficial  effects  to  the  administration  of  justice :  and  it  being  found 
expedient  that  further  proyision  should  be  made  to  extend  and  regnlite 
trial  by  jury  in  civil  causes,  and  thai  the  said  act  should  be  in  part  altered 
and  amended,  and  the  court  to  be  thereby  created  made  a  permanent  part 
of  the  judicial  establishment  of  Scotland.  Be  it  therefore  enacted,  thai  m 
all  processes  raised  in  the  outer  house  of  the  court  of  session  by  ordinuy 
actk>n,  or  otherwise,  on  account  of  injuries  to  the  person,  whether  reil 
or  verba],  as  assault  or  battery,  libel  or  defamation,  or  on  account  of  wj 
injuries  to  movables,  or  to  lands,  where  the  title  is  not  in  question ;  oroD 
account  of  breach  of  promise  of  marriage,  seduction  or  adultery,  or  anj 
action  founded  on  delinquency,  or  quasi  ddinquency  of  any  land,  when 
the  conclusion  shaU  be  for  damages  or  expenses  only  ;  the.  lord  ordinirj 
of  the  outer  house,  liefore  whom  such  procesMs  shall  be  enrolled,  tie 
remit,  and  is  hereby  authorized  and  required,  after  defences  are  lodged, 
to  remit,  the  whole  process  and  productions  forthwith  to  the  jury  eourt  in 
civil  causes;  which  last  mentioned  court  is  authorized  and  reqaired, 
according  to  rules  and  regulations  which  the  said  court  and  the  oooftef 
session  are  hereinafter  empowered  to  make,  to  settle  an  issue  or  iMoeii 
and  to  try  the  same  by  a  jury  to  be  summoned  and  impanneOed  under  tk 
provisions  now  in  force,  or  heremafter  enacted  for  tiiat  purpose.  The, 
36th  section  of  the  act  declared,:^  that  the  jury  court  in  civH  wuf^ 

*  Guide  to  EngUih  Juries,  by  Lord  Somen.     Ivory's  Forms  of  ProosB,  &c  toL  II. 
t  66  Geo.  III., c.  42.  i  69  Geo.  III.,  c  3&  tec  1. 


COURTS  OF  LAW. IN  SCOTLAND.  481 

iriCh  aO  the  officers  belon^g  tbereto,  and  the  lord  chief  eominMoDer 
ihenof,  shail  remain  m  all  tkne  coming  a  part  of  the  judicial  establish- 
ment  of  Scotland,  and  of  the  college  of  justice  therein,  subject  to  sudi 
reg:Q]atioii8,  for  the  better  administration  of  justice,  as  may  hereafter  be 
made  by  parilaraent.*  In  addition  to  declaring  the  jury  court  permanent^ 
the  act  also  appointed  additional  clerks,  and  amply  provided  for  the 
election  oi  buHdings  for  its  accommodation. 

The  court  of  session  passed  several  acts  of  sederunt  on  this  occasion. 
*<  The  lords  of  council  and  session,  and  the  lords  conunissionerB  of  the 
jury  court,  being  regularly  and  duly  assembled,  and  having  taken  into 
coDoderstion  the  act  of  sederunt  relating  to  the  trial  of  civil  causes  by 
jurj,  passed  on  the  9th  December  1815  ^the  rules  and  orders  of  the  jury 
court,  made  in  pnnuance  of  the  99th  section  of  the  said  act  of  sederunt-*- 
tbe  ads  of  sederunt  of  the  10th  February  1816,  6th  March  1817,  9th 
Jnly  1817,  ISth  January  1819,  30th  November  1810,  and  19th  February 
1880,  together  with  all  the  appendkses  thereto ;  found  it  expedient  to 
repesl  the  same ;  and  they  accordingly  did  by  act  of  sederunt  of  date  the 
3d  July  1893,  repeal  them  m  all  their  parts  and  provisions  ^  and  did 
nbslitiite  the  regulations  therein  specified,  and  the  practical  forms  there- 
onto  amiexed  in  appendix  in  their  stead." 

On  the.  5th  July  1895,  the  sphere  of  actk>n  of  the  jury  court  was  stili 
ftfther  enlarged,  by  the  passmg  of  an  act  for  the  better  regulation  of  the 
fonoB  of  process  in  the  courts  of  law  in  Scotland.t  By  the  98th  section 
of  which  it  is  enacted,  that  the  Mowing  actions,  whether  originating  in 
the  oonrt  of  session,  or  in  the  court  of  admiralty,  shall  be  held  as  causes 
appropriate  to  the  jury  court ;  and  for  the  purpose  of  being  discuoed 
and  determined  in  that  court,  shall  be  remitted  at  once  to  that  court,  in 
^  foUowmg  manner  '.-—All  actions  on  account  of  injury  to  the  person, 
vbetber  real  or  verbal,  as  assault  and  battery,  libel  or  defamation :.  aQ 
Ktioos  on  account  of  any  injury  to  movables,  injury  to  land,  where  the 
title  is  not  in  question :  all  actions  on  account  of  breach  of  promise  of 
nvriage,  seduction,  or  adultery  :  aU  actions  founded  on  delinquency,  or 
^wui  delinquency  of  any  kind,  where  the  conclurion  shall  be  for  damages 
onlyi  or  expenses:  all  actions  on  the  responsibility  of  shipmasters  and' 
ownen,  carriers  by  land  or  water,  innkeepers  or  stablen,  for  the  safe 
cnitody  of  goods  or  commodities,  horses,  money,  clothes,  jewels,  and  other 
vticks ;  and,  in  general,  aB  actions  grounded  on  the  principle  of  the 
adiet,  NautcB^  caupones^  stabtdaru;  all  actions  brought  for  nuisance  -, 
ail  actioDs  for  reduction  on  the  head  of  furiosity  and  idiocy,  facility  and 
^^noD,  or  on  force  and  fear;  all  actions  on  policies  of  insurance,  whether 

*  S9  Geo.  III.,  cap.  35.  sec  36.  f  6  Geo.  IV.,  c.  ISO. 
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eeeking  in  a  bugh  thaa  a  wood  ;  and  as  it  is  said,  oeeoj^ 

opportunity  makes  many  a  whore.     But  were  J^^SI^-  ^ 

and  nefer  so  upright,  &&,  yet  who  ean  imagine.^  ^j 

witnesses  are  all  examined,  and  eyidenoe  aU  g^ 

many  persons,  and  probaUy  knowing  somethine^. 

may,  aQ  assisting  one  another,  better  obserrOyC  % 

the  whole  matter,  than  any  one  or  two,  &a^  ^ 

Certainly  one  may  do  more  with  help  ^ 

Ne  Hercules  qtddem  contra  duos ;  ^. 

one  IS  odds  at  foot-ball ;  and  the  ^^  ^  ^^ 

be  deceired.    It*s  natural  for  man^  \:,^ 

the  qurest  foot  may  slip."*  i  ^\  \ 

Several  acts  of  sederunt  wc^  %  \  V 
framed,  deUiimg  the  forms  i^  %  \,%  i^ 
with  the  statute  bf  9d  M»^  ^  V  '  ** 


judicialfl  V 
„  ^  V  t  .^unoed  wffl 

all  processes  r  4  tf  "  .  ~"*"^~  '•™ 

..  I'  V  *  ^r  simifav  tenns  :•— 

action,  or  f  I  I  .      ,  """"^      ™" 

or  YerbaLiV  ^nnis  tku  emue  to  the  jur^  caurL^ 

iniuriesfl'  iwthwith  transmitled  to  the  derka  of  that  «mrtb 

account'^  F«»«  ki  the  eourt  of  bsmod,  and  the  pneecte 

aotMV  ^^  ******  **^  ^"^  ^'^'^  5  fer  it  is  ptuvided  bytheietf' 

the  -  ^»»k  ^»  J«J7  court,  '*  flat  from  and  aHer  the  lltkAy^ 


^^  r  1895;  ki  etery  caae  tent  tothe  jury  oonrt,  tbe  ftooosv^d 

^  't)diiel]on8  and  pmseedkigski  the  deli's  hands,  and  the  nee^ 
.1  parts  thereof  as  may  be  boimred,6haU  be  held  and  takaafroBii' 
jte  of  sudi  mterioCiitor,  to  be  sniject  to  the  eider,  and  to  bevadcr^ 
dir^ctMm  and  authoHty  of  the  yaarj  eoort^  and  shall  teiMbMtitf- 
imtted  to  the  juiy  court  oAott,  I7  thecksrkof  sessmcradminrit?.* 
the  ease  may  be.'^t  And  fiurtber,  «<liiat  tfaenikia8  4obonoinsfin> 
returning  prooesses,  shaH  take  |^  in  the  jury  omiTt  asm  tbe  i»iiHt< 
Bsssfen.''^ 

«6GfaIV.,cU0.  fS«c».  |  Sec  fiBL  *  At45. 
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^  QmA^^  add  decree  io  absenoe  is  pronounced,  the 
ier  m  absence^  coaform  to  the  coodjunonB. 

<iMi«arj  and  (ke  court  to  dkpoee  of  the 

nth  the  merits;   hot  expenses  being, 

neoesteritf  carried  by  the  general 

this  head  is  not  only  mmeoenaryy 

-modifying  the  expeoses*    The 

^hkretpeibt^  no  defence^ 

^  in  process,  and  get  the 

mally  ^et  apart  by  the 

-  in  ab«en^.     It  U 

^e  for  ihe  random 

a  report  upoa 

,»jall  be  a  suiBoieiii 

*ae  amomlt  of  ^iaxpeDses 

^tracted  decree,  without  the 

.iisideratioD  of  the  loid  ordinary, 

>i  the  auditor,  or  on  ih»  motion  of  any 

^poifer  the  lord  ordinary  to  review  his  jadg- 

tbe  act  of  sederunt  declared,  ^  that «  party  widbing 

jtd  a  decree  in  abeenee^  may  apply  to  the  inner -houss^ 

a^  accompanied  with  the  defences,  ot  other  paper  Te^wred 

^  «>f  the  process,  merely  setting  forth  the  iatoilocatov  or  ^feereel 

^fOce,   ^hen  the  court  shall  repone  him  on  payment  cyf  the  psevious 

and      shall  remit  the  cause  to  the  ordinaiy,  to  be  prepared  and 

led      in  as  accords."!     And  again:  ^^  Whereas  it  is  enacted  by 

29    of  the  statute,  that  if  decree  in  absence  has  been  pronounced 

^^dioDs  enumerated  in  section  S8,  as  soon  as  the  defender  shad  be 

^       the  lord  ordinary  shall  forthwith  remit  the  cause  to  the  jurj; 

V^nt  ai  A^  provision  has  been  made  for  reponing  m  the  outer  house 

^niiist  a  decree  in  absence,  it  is  hereby  enacted  and  declared, 

vT*        defender  has  been  reponed  upon  presenting  a  note  to  the  inner 

llie  cause  has  been  remitted  back  to  the  lord  ordinary,  the  lord 

•     hall  then  renut  the  cause  to  the  jury  court'*} 

jT^^ ,    stage,  therefore,  all  the  jury  court  processes,  enumerated  and 

4td^  under  this  head,  were  necessarily  remitted  by  the  loid  ordi- 

^prell^^.  ^  court  without  farther  discussion  m  the  court  of  SBSsion.^ 

|V.,  c.  33.  t  Act  of  Sedenint,  tect.-6. 

V  1  6  ^  ^^  9^^'.^'  ^  Beveridgo'B  Forms  of  Proc^a^rol.  i.  p,  286,  sX  ^q. 
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for  maritinie,  fire,  or  life  ingoranoe  :  all  actiotn  od  eharter  parties  aod 
Mb  '•£  lading;  all  aetiona  for  fireigbt;  all  acdona  od  (tentradsfiyrtbe 
earriage  of  goods  by  land  or  ^ater  ;  aU  actkma  for  the  wi^ea  of  nasten 
and-  niBrinerg  of  ships  or  ?e«sel8. 

Bj  the  orlgiaal  jnry  court  act  of  ISIS,  and  even  by  that  of  1819,  a 
process  could  not  be  remitted  to  the  jury  court,  until  not  only  app^araixe 
was  made  for  the  defender,  but  also  defences  lodged.  The  act  <rf  1819 
bean,  that' '^^th^  lord  ofduiaiy  of  tiie  outer  house,  before  wltomnici) 
procenes  shall  be  enrolled,  is  auUiorized  and  required,  afUf  drfeneet 
are  lodged^  to  renrit  the  whole  process  and  productions  forthwith  to  the 
jury  court."  But  iw  in  the  dass  of  dnMes,  the*  record  was,* by  the  last 
statute,*  and  the  corresponding  acts  cf  sederunt,  appointed  to  be  prepaicd 
in  the  jury  court  for  trial  or  deciiion,  in  a  simflaor  manner  with  the 
record  hn  ordiimry  phMSesses  in  the  court  of  session,  it  became  no  longer 
BeccBsary  th^  the  defences  should  be  previously  lodged  in  the  court  of 
•eflflion :  and  ill  tras  declared  sufficient  that  a^pearanee  '9hall  It  made. 
When  any  of  these  causes  was  called  in  the  couiite  cf  the  regidation  roll,  it 
tras  aeeordingly  enacted  x\  1.  ^^  That  if  no  cqipeaTahee  shall  be  made  when 
the  cause  .IB  bailed,  decree  shaB  be  pronounced  in  absence,  aCondiBg  to 
the  present  practice :  but,  S.  If  appearance  shaU  be  made  for  the 
defender,:  OP  ttflr  voon  as  the  defender  shaH  be  reponed  agaiut  the  detree 
in  'absence^  the  'lord  ordinary  shaH  forthwith  remit  the  cause  to  the  jur; 
eourt.^'  lit  the  tase,  th^efore,  of  i^peanmce  made  when  the  oavsek 
called,  the  interlocutor  to  be  pronounced  will  be  a  simple  remit  to  the 
jury  court)  cenodlTed  in  these  or  simihff  terms :-~ 

**  The  fcrtt  tyrdknary  remiiie  tMi  eetuse  to  the  jury  court J^ 
The  process  willbe  forthwith  transmitted  to  the  clerks  of  that  court  b; 
the  derk  to  the  process  in  the  court  of  sanion,  and  the  procoediogv 
thereafter  go  on  before  the  jury  court  $  for  it  is  provided  by  the  act  of 
sederunt  "regarding  the  jury  court,  *^  that  from  and  after  the  11th  day  of 
l^orember  lB2Sr,  in  e^ery  case  sent  to  the  jury  court,  the  javcess  ^  aO 
the  productions  send  -  proceedings  in  the  deii^'s  hands,  and  the  reeeipts  of 
such  parts  thereof  as  may  be  borrowed,  shall  be  held  and  taken  from  the 
date  of  stch  interlocutor,  to  be  subject  to  the  order,  and  to  be  under  ibe 
direction  and  authority  of  the  jury  court;  and  shall  he  forthwith  tran- 
mitted  to  the  juiy  court  officer,  by  the  clerk  of  session  or  adnnraltj,  as 
the  case  may  be^^J  And  farther,  **  that  the  rules  as  to  borrowia^  and 
returning  processes,  shall  take  place  in  the  juxy  court  as  in  the  court  of 
session.''; 

*6Geo.  IV.,c.  120.  f  Sec  89.  t  Sec  68.  |  Sec.  45. 
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If  no  ftppMuranoe  is  made,  add  decree  in  absenoe  v  prenomieed,  the 
iolerioeulo^is:— ' 

^'  Deoeitn  against  the  defender  in  absence^  coirform  to  tbe  coodjunonB. 
oftheBbeL" 

The  statute  enjoins  the  lord  o^diaarf  and  (ke  court  to  ^kgom  of  the 
point  of  expenses  at  same  time  with  the  merits  \  bat  expenses  being, 
concluded  for  in  the  suimnons,  are  necpsfcsiiiy  carried  by  the  general 
interlocutor  ;  and  any  specSal  finding  on  this  head  is  not  only  onaeoMsaryy 
bat  may  tieoasion  trouble  and  delay  in  modifying  the  expenses*  The 
pnrsoer  having  obtained  decreet  in  absence^  6t  in  re^pett  <^  no  defence^ 
Bbonld  forthwith  lodge  his  aocooiit  of  ezpeDses  in  process,  and  get  the 
lame  tasked  by  tbe  auditor.  Monday  is  the  day  usually  set  apart  by  the 
auditor  for  taxing  acioonnts  iA  expenses  in  decrees  in  absent.  It  k 
enacted,  '*  that  it  shall  not  be  lawlol  to  extract  any  decHoe  for  the  random 
ram  of  expenses  condiuded  for  in  the  sumdionik"*  But  a  report  upon 
the  pursiier^s  account  of  expenses  by  the  auditor,  shall  be  a  sufficient 
warrant  and  autiiority  to  the  extractor  to  fill  up  the  anouilt  of«fexpenses 
to  be  awarded  against  tlie  defonders  in  the  extracted  decree,  without  the 
said  report  being  brought  under  the  consideration  of  the  lord  oidtnacy, 
onleGs  by  his  own  direction  or  that  of  the  auditor,  or  on  the  motion  of  any 
party  interested. 

The  statute  did  not  empower  the  lord  ordinary  to  review  his  jadg- 
ment :  but  in  this  case  tbe  act  of  sederunt  declared,  ^  that «.  party  widbing 
to  be  reponed  against  a  decree  m  abeenee^  may  apply  to  the  inner  bouse^ 
by  a  short  note,  accompanied  with  tbe  defences,  ot  other  paper  Te^aired 
bj  the  state  of  the  process,  merely  setting  forth  the  iateilocatov  or  ^feereel 
ID  absence,  when  tbe  court  shall  repone  him  on  payment  cyf  the  psevious 
costs,  and  sbaD  remit  the  cause  to  the  ordinaiy,  to  be  prepared  and 
proceeded  in  as  accords."!  ^^  again:  '^  Whereas  it  is  enacted  by 
section  89  of  the  statute,  that  if  decree  in  absence  has  been  pronounced 
in  the  actions  enumerated  in  section  S8,  as  soon  as  the  defender  shall  be 
reponed,  the  lord  ordinary  shall  forthwith  remit  the  cause  to  the  jury 
eoort :  but  as  no  proviaion  has  been  made  for  reponing  in  the  outer  bouse 
a  defender  against  a  decree  in  absence^  it  is  hereby  enacted  and  declared, 
that  when  a  defender  has  been  reponed  upon  presenting  a  note  to  the  inner 
bouse,  and  the  cause  has  been  remitted  back  to  the  lord  ordinary,  the  lord 
oidmary  shall  then  remit  the  cause  to  the  jury  court"t 

At  this  stage,  therefore,  all  the  jury  court  processes,  enumerated  and 
comprehended  under  this  head,  were  necessarily  remitted  by  tbe  lord  ordi- 
nary to  tbe  jury  court  without  farther  discussion  in  the  court  of  session.^ 

•  1  &  2  Geo,  I V. ,  c.  33.  f  Act  of  S«fleniiit,  8ect..6. 

\  Act  of  Sed.  sect.  66.  5  Beteridge's  Forms  of  Proccs,  .vol.  i.  p.  286,  fit  «^q. 
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The  jury  court  was  oomposed  of  a  lord  diief  commWiioiier,  kgdj 
qualified  to  hold  the  office  of  a  seoator  of  the  ooU^e  of  juttioe,  and  of 
two  other  judges  or  comminoiierB,  who  were  at  the  same  time  judges 
of  the  court  of  seHion  ;*  and  by  the  statute,  the  king  could  appoint 
two  judgea  of  the  ooui;t  of  aewion,  to  be  additional  oomnuMioiien  of  the 
jury  court,  should  any  considerable  increase  of  business  liave  ariseo  in  it. 
The  court  had,  besides,  a  suitable  establiriiment  of  clerks  and  other  officen, 
calculated  for  the  discharge  of  the  duties  devoWed  upon  it  Tbere  vere 
three  clerks,  appointed  by  the  king,  who  were  either  advocates  or  writen 
to  the  signet  of  three  years'  standing.  The  lord  chief  comnusHoaer  was 
also  empowered  to  appoint  a  derk  during  hb  pleasure,  who  kept  the  roOi 
of  court,  and  performed  the  other  duties  connected  therewith :  and  the 
king  might,  if  necessary,  have  appointed  a  fourth  derk,  and  three  assistant 
derks  or  closet  keepers.  There  were  four  prindpal  derks,  and  two 
assistant  derks  connected  with  this  court,  besides  the  lord  chief  commis- 
sbner's  cterk.  The  principal  deric's  duty  was  to  prepare  and  adjust  the 
issues  with  the  counsel  and  agents  for  the  parties,  and  to  make  the  pre- 
parations necessary  for  trial ;  and  one  at  least  of  the  principal  clerks 
attended  each  sitting  of  the  court.  There  were  no  fees  exigible  bj  the 
derks  of  the  jury  court:  the  principal  derks  bad  fixed  sahuies  of  £600, 
and  the  assistants,  of  £300,  per  annum.t 

But  the  act  which  established  the  jury  court  as  a  trial,  extended  only 
to  the  year  1830  ;  and  therefore  a  new  act  was  passed,  uniting  the  jarj 
court  with  the  ordmaiy  jurisdiction  of  the  court  of  session,  with  which  it 
is  now  pennanently  united:  the  following  is  the  preamble  and  extract 
from  the  act,  so  far  as  it  respects  the  jury  court : — 

Wrbbxai,  an  act  wnu  paaed  in  the  reign  of  his  m^erty  Geoige  III.,  «<  estendii^  tlifi 
trial  by  jury  to  civil  cau8w;"t  by  which  act  certain  oommissiQneTB  were  appointed  lor  the 
trial  of  inch  causei^  and  certain  reguhitions  made  in  regard  to  such  trials :  end  whenas 
another  act  was  passed,  for  still  fiurther  <«  extending  the  trial  by  jury  to  dvil  caussBt^'S  ud 
whanaa  another  act  was  passed  in  the  reign  of  his  hUe  nugesty  George  IV., "  fiv  better 
regulating  the  forms  of  processes,  "||  &c.,  by  which  Isst  act  certain  provisionB  were  made 
relatiTe  to  the  constitution  of  the  jury  court,  and  wliich  provisions  are  declared  to  coatiiine 
and  be  in  force  until  the  thirtieth  day  of  June  1630^  and  from  thenoe  to  the  end  of  ihe  next 
session  of  parliament ;  and  it  is  flirther  provided  by  the  said  test  recitad  act,  tliat  it  shmU 
be  lawfid  for  his  majesty  to  appoint  such  penons  as  he  should  think  fit,  to  make  all  inquiriei 
as  they  should  be  directed  by  instructions  from  his  nujesty  into  the  forms  of  proceeding  in 
trials  of  dvil  causes  by  jury  in  Scotland,  and  to  report  whether  these  forms  may  be  im- 
proved,  and  at  what  time,  and  in  what  manner,  the  union  of  the  benefit  of  jury  trials  is  dWl 
causes  with  the  jurisdiction  of  the  court  of  sesiion,  may  be  best  aooomplished :  and  wiienas, 
pursuant  to  the  said  bst  recited  act,  his  kite  mi^esty  did,  by  an  instrument  under  his  ronl 
sign  wiawii*!,  appoint  certain  penons  to  make  the  inquiries,  &o.,  as  more  paiticulariy 
specified  in  instructions  annexed  to  the  said  instrument :  and  whereas  the  said  oommisBioneffi 
made  a  report  upon  the  subject  matten^  whfch  report  has  been  laid  before  both  booses  of 

*  6  Geo.  I V.  c.  120.         f  Bell's  Law  Diet.    Ivory  and  Beveridge's  Ponns  of  Prwt« 
t  66  Geo.  111.,  c  42.  §  ^  Geo.  HI.,  c.  SS.  |  6  Geo.  IV.,  c  120. 
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pariiaineiii:  and  wheveaa  it  h  expedioity  that  the  aaid  recited  seta  abould  be  altered, 
amendad,  and  eootiimad  in  certain  parla,  and  that  pnnriaion  ahould  be  made  lor  uniting  the 
beoflllto  cf  jniy  trial  in  dvil  cauaea  with  the  ordinary  jurisdictioD  of  the  Gourt  of  aearion  .* 
aod  that  in  so  doing,  advantage  ahouM  be  taken  of  the  knowledge  and  experience  of  the 
present  lord  ddef  commiBioner  and  of  the  other  lords  oommioioneri  of  the  jury  oourt :  and 
wfaeFBw  it  is  alao  espedfaot  that  certain  other*  altentiona  and  rednctiona  ahould  take  pbwe 
in  tlM  JwUdal  eatahUahmenta  of  Sootboid,  be  it  enacted,  that  tiom  and  after  the  fifth  day  ol 
October  next,  (1830,)  the  joriadiction  for  trial  by  jury  in  civil  causes,  shall  be  united  with 
and  farm  part  of  the  ordinary  administration  of  justice  in  the  court  of  session  :  and  the  trial 
of  eannes  by  jury  shall  take  place  in  the  oourt  of  session,  aa  hereinafter  directed. 

IL  FVom  and  after  auch  union,  all  causes  and  issues,  whteh,  if  they  had  occurred  beibre 
the  fBmiBg  of  this  act,  must  hare  been  tried  in  the  jury  court,  shall  be  tried  by  jury  in  the 
court  of  aesrion. 

II L.  From  the  period  of  the  union,  the  lords  president  of  the  two  divisions  shall  respect 
lively  try  by  juries  all  issues  arising  out  of  causes  depending  in  these  divisions ;  and  may 
ethervrise  respectively  discharge  all  duties  previously  assigned  to  the  lord  chief  commisrioner. 
it  shall  ooncinue  to  be  competent  to  the  said  lord  commissioner  to  perform  all  such  duties: 
and  fiuther,  that  for  the  space  of  three  years  fh>m  and  after  the  time  when  such  union  shall 
takeplaoeb  there  shall  be  present  and  ibrm  a  component  part  of  the  court,  upon  all  ittimaifms 
when  either  of  the  k>nis  president  shall  respectively  try  by  jury  any  issue  arising  out  of  a 
ciTil  cause,  either  the  lord  chief  commissioner  of  the  jury  court,  or  one  of  the  judges  of  the 
court  of  session,  who  at  the  time  of  the  union  shall  haTe  held  the  oflkeef  one  of  the  htda 
QoraminioiMn  of  tlie  jury  court. 

IX.  Trials  by  jury  may  proceed  at  all  such  times,  as  well  during  session  as  in  the 
TSCBtioii,  as  the  division  of  the  court  before  which  the  cause  stands  enrolled  shall  appoint: 
and  all  canaea  remaining  untried,  and  entered  as  ready  fbr  trial  at  the  termination  of  the 
winter  or  summer  searions,  or  at  the  commencement  of  the  Christmas  noess,  shall  be  tried 
St  sittinga  of  the  court  to  be  held  immediately  after  theae  periods  respectively,  excepting 
only  such  causes  as  on  the  motion  of  any  party,  the  court  may  think  tit  to  postpone. 

XL  All  causes  or  issues  appointed  to  be  tried  before  emry  drcuit  court,  shall  and  may 
be  ■>  tried  beibre  one  or  more  of  the  Judges  of  the  oourt  of  justiciary  when  upon  circuit: 
and  at  afl  triab  before  any  drouit  court,  the  jury  ahall  be  taken  from  the  lists  prepared  for 
tfae  trial  of  criminal  ofiences :  provided  always^  that  it  shall  be  competent  to  either  dividoD 
af  the  court  of  sesakm,  if  in  their  judgment  it  shall  be  considered  neoesmry,  to  direct  any 
canses  or  issues  to  be  tried  by  any  other  judge  or  judges  of  the  court  of  session  at  any  dnjtiit 
town ;  and  if  neceomry  Ibr  the  trial  of  the  8ame«  to  cause  jurymen  to  be  summoned  in  the 
Sumner  provided  by  the  befora  dted  acts. 

XYII.  In  the  event  of  the  death  or  resignation  of  the  lord  commissioner,  or  of  any  of 
tlu  other  lords  oommissioners  of  the  jury  court,  no  successor  shall  be  appointed  to  any  such 
judge  or  Judges,  as  oommissianer  of  the  jury  court 

XVIIL  From  and  after  the  termination  of  the  present  existing  interest  in  the  office  of 
lord  justice  general,  that  office  shall  devolve  upon,  and  remain  united  with,  the  office  of  kird 
president  of  the  court  of  session,  who  shall  periform  the  duties  thereof  as  presiding  Judge  in 
tbe  oourt  of  justiciary ;  and  the  salary  attached  to  the  office  of  tord  justice  general  shall  cease. 

XIX.  "When  the  office  of  lord  justice  general  shall  have  devolved  upon  the  lord  president 
of  tlie  court  of  seealon,  and  when  he  shall  deem  it  expedient  to  be  present  at  any  drcuit 
cottrt,  it  ahall  be  hiwftil  for  him  to  deapatch  budness  in  such  court,  whether  any  other  judge 
or  jndges  of  the  court  of  justidary  be  or  be  not  present. 

XX.  liVhen  vacandes  ahall  occur  among  the  permanent  lords  ordinary  of  the  court  of 
aenion,  whether  by  death,  resignation,  or  removal  into  one  of  the  dividons  of  the  court  of 
aaaion,  audi  vacandes  dudl  not  l)e  filled  up  until  the  number  of  permanent  Mds  oRlioaiy 

*  See  court  of  admiralty. 
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shull  be  reduced  to  fire,  so  that  the  total  number  of  jii%eB  oompooiiig  the  ocmrt  of  sca^ 
Induding  the  lord  preefdenC  and  the  lonl  Juefioe  derk,  sbBll  be  limited  to  thirteeiL*  i 
The  Teind  Court. — At  the  ReformatioD,  the  rapacity  of  the  noU 
and  barons,  (or  freeholders,)  left  the  reformed  clergy  entirely  destitu^ 
and  several  expedients  were  tried  for  prPTidiiig  them  with  sdpeoda,  l| 
which  haying  all  failed,  a  commission  of  parHamoit  was  appoDted 
1617,  to  plant  churches,  and  modify  stipends  out  of  the  tithes  of  evj 
parish  within  the  kingdom.  Other  commissions  were  alterwards 
with  powers  to  unite  or  disjoin  parishes,  to  valde  and  sdl  tithes-f 
act  of  1617,  c.  3,  proceeds  on  the  narrative,  '<  that  th^re  be  divers 
within  this  kingdom  not  planted  (proyided)  with  mini^iterB,  wherethi 
ignorance  and  atheisme  abound  among  the  people  ;  and  that  maoy 
those  that  are  planted  have  no  sufficient  living  or  maintenance  appoi 
to  them,  whereby  the  ministers  are  kept  in  poverty  and  contempt,  ai 
cannot  fruitfully  travel  in  their  charges  :"•  therefore  certain  commianoii^ 
were  named,  with  power,  ^*  out  of  the  teinds  of  every  parochin  (parJ 
to  appoint  and  assign  at  their  discretion,  i^e  perpetual  local  stipend  to  ti 
ministers  present  and  to  come."  The  commissionen  consisted  of  ei^ 
prelates,  eight  nobles,  eight  barons  or  freeholders,  and  eight  burgesses,  I 
all  thirty-two  j  five  of  each  of  the  estates  were  requisite  to  form  a  quonun 
The  last  commisrion  was  authorized  by  act  1693,  c  S3;  and  by  an  act 
1707,  c.  9,  its. powers  were  transferred  to  the  judges  of  tbe  court 
session,  who,  since  that  time,  have  contmued  to  exercise  the  poirers  ik 
conferred  on  them  as  a  pariiamentary  commission,  under  the  name  of  ti 

TEIND  COURT,   Or,  the  COMMISSION  FOR  PLANTATION  OP  KIRKS  Alj 
VALUATION  OF  TEINDS.  §  j 

Before  the  reformation,  the  clergy  of  Scotland  had  a^uired  a  naj  laq 
and  extensive  property  in  land,  by  donations,  legacies,  and  mortificatioi 
made  by  laymen  to  monasteries,  abbeys,  and  other  religious  houses.  Tl 
iitfaes  and  patronages  of  many  churches,  had  idso  been  conferred  on  ib4 
several  religious  mstitutions.  ' 

At  the  reformation,  the  temporalities  of  such  benefices  atf  had  s^ 
been  feued  out  in  virtue  of  the  statute  of  1503,  c.  91,  and  sabseqaol 
acts,  were  annexed  to  the  crown  by  the  act  1587,  c.  39.  Nevertbda^ 
many  of  these  lands  and  estates  thus  annexed  were  conferred  bj  kioj 
James  YI.,  on  deserving  public  servants,  and  also  on  his  farouriM 
Under  most  of  these  grants  were  comprehended  the  tithes  and  patronage^ 
and  tbe  grantees,  thus  acquiring  rights  to  the  tithes  by  a  mriiten  ti^k 
were  sometimes  called  lords  of  erection^  but  tnore  commonly,  tMar^  ^ 
the  tithes.     It  became  necessary,  however,  to  make  a  legal  pponswfl  h 

*  1  William  IV.,  cap.  69,  dated  23  July,  1830.  +  BeU's  Uir  DH 

\  Sir  J.  Connelon  Tithes,  toI.  i.  p.  111.  §  Bell's  Uw  Diet. 
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be  protestant  ministen:  and  accordioglj,  in  1561,  it  was  ordained  by  an 
fit  of  CQunci],  that  the  third  of  all  benefices  should  be  applied  to  the 
oaiotenaoce  of  the  ministen  in  the  first  placet  and  the  residue  to  the 
Dpport  of  the  queen's  household  establishment :  which  assumption  of  the 
lireZs  of  the  benefices^  was  ratified  by  act  of  parliament  in  1567,  c.  10. 
i  commission,  under  the  name  of  the  commission  of  parliament  for 
Mdifytn^  stipends  to  ministers^  was  accordingly  granted  by  the  crown, 
1 1561,  to  several  of  the  nobility  and  superintendents.  This  commission 
Kt  annually  in  the  month  of  November,  at  Edinburgh,  and  continued  to 
pd  until  the  bishops  were  restored  in  the  year  1606.  On  their  taking 
R»KSBion  of  the  full  powers  of  the  episcopal  office,  a  nero  commission  was 
panted  by  statute  1617,  c.  3,  to  eight  bishops,  eight  lords,  eight  barons, 
feod  eight  bui^esses  of  the  three  estates  of  parliament,  to  take  cognizance 
of  the  following  particulars:— 

I  To  modify  a  particular  stipend  ovtofthe  tithes^  to  all  ministers  of  churches  not  already 
inrided  with  stipends;  and  aiso  the  ministers  of  such  churches  whose  stipends  did  not 
IBDODt  10  fire  hundred  merles  SootB  in  money,  or  five  chalders  of  victual,  (at  the  minimum^) 
Ndes  manse  and  glebe. 

II.  To  unite  two  or  more  parishes  into  one,  provided  the  tithes  of  one  of  such  parishes 
«ere  not  nifficient  to  pay  the  stipend,  in  which  case  the  patrons  were  to  have  the  right  of 
fMolation  oUemaiefy, 

III.  When  the  tithes  of  the  parish  did  not  amount  to  five  hundred  merks,  and  where  an 
■km  ma  inoonTenient,  to  modify  the  whole  tU&et  of  the  parish  to  the  minister,  besides 
ause  and  glebe. 

IV.  In  making  these  provisions^  to  pay  no  regard  to  tacksmen,  patrons,  or  others  pre- 
tnding  right  to  the  tithes:  but  as  a  recompense  to  the  tacksman  for  the  loss  occasioned  by 
aich  modification,  to  grant  them  a  prorogation  of  their  tacks. 

T.  The  manmum  of  stipend  to  be  so  provided,  was  limited  to  one  thousand  merks  Soots, 
vtachaUersof  yictual,  £5&U:litL  sterling. 

This  commission  was  only  to  remain  in  force  till  Lammas,  that  is, 
Ang;iut  1618  ;  and  in  its  execution,  the  commissioners  were  empowered 
to  niDunon  titulars  of  the  tithes,  as  also  patrons,  tacksmen,  and  all 
«tbet9  pretending  to  have  right  thereto,  to  compel  them  to  produce  and 
iubmit  their  title  deeds  and  writings  to  their  inspection  and  judgment ; 
uid  whose  sentence  was  declared  to  be  final. 

ADolher  commission  was  granted  by  statute  1621,  c.  5,  with  similar 
powers  to  the  last,  but  limited  in  duration  to  the  tenth  of  January  1632. 
And  farther,  with  power  also  to  divide  parishes  when  too  large :  but 
with  thn  proviso^  that  the  consent  of  the  patron,  tacksmen,  and  other 
Parties  having  interest,  should  be  had,  both  to  the  separating  and  dividing 
of  parisbea. 

On  bis  accession  to  the  throne,  Charles  I.  revoked  all  the  grants  of 
cbarch  lands  which  had  been  in  some  cases  inconsiderately  granted  away 
^^n  father  James  VL;  and  in  1686,  he  directed  a  summons  of  reduction 
of  thene  grants  to  be  legally  executed.  In  consequence  of  the  grantees 
applying  to  the  king  for  confirmation,,  he  instituted  several  commissions 

3C 
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for  aetUing  (heae  ratber  iotrieate  affain  ;  and  the  seyeral  parties  interested 
also  submitted  their  respectiTe  rights  to  his  majesty,  od  whieh,  in  1696 
and  1699,  the  king  prooounoed  Jbur  general  deereets-arbUrt^  wfaicli 
were  afterwards  recorded  in  parUament,  and  greatly  facilitated  liidr 
arrangement.  In  1637,  the  oommissbn  of  surrenders  andtemdf^  wk 
granted  under  the  great  seal,  to  certain  clergy,  nobility,  and  barons,  who 
were  empowered  to  treat  with  the  proprietora,  ooneeming  the  «r€r<i(m 
and  temparalUies  of  benejiees^  ieinds,  parsonage  and  weara^i,  ui 
certain  other  matters  and  things,  which  his  majesty  alleged  were  Um 
property  of  the  crown  or  principality,  and  had  been  unlawfully  acquired! 
and  possessed  by  hia  subjects."  This  conunission  was  renewed,  with  dighl 
Tariations  on  the  9th  July  and  16th  NoYcmber  1630,  and  7th  Jsouarj 
1631.  Under  the  king's  warrant,  these  eommissiooera  gave  directions, 
in  1637,  to  the  several  presbyteries,  to  make  choice  of  the  most  fit  an^ 
indifferent  persons  within  their  respective  presbyteries  to  be  snlHCommis' 
sioners  for  trying  the  valuation  of  tithes  upon  the  report  of  these  oomiDA- 
tions^  by  the  several  presbyteries,  commissions  were  isued  by  the  general 
commission  to  the  persons  so  named,  and  the  powen  granted  teth«9^ 
sub-commissioners,  were :— - 

I.  To  try  and  inform  themselves,  by  all  lawful  means  and  ways,  of  the 
true  worth  of  the  lands  of  each  ptpvh  in  stock  and  teand,  where  the  liaj 
hath  been  bruicked  in  stock  and  teind  in  time  bygone,  and  what  the  laDfb 
pay  at  present — ^what  they  have  paid  in  time  bygone — and  what  thej  lu^ 
pay  of  constant  rent  of  stock  and  teind  in  time  coming ;  and  that  tbeji 
Import  to  the  general  commissipn  the  just  and  true  worth  thereof,  in  con- 
stant rent  to  their  judgment. 

'  II.  And  also  to  inform  themselves,  by  all  lawful  means,  of  the  eonstaot 
rent  and  worth  of  the  teinds,  both  great  and  small,  when  the  teinds  har^ 
been  drawn  seoeraUy  from  the  stock  hy  the  titular,  or  his  tacksman,  not 
being  heritors  for  the  space  of  seven  years,  within  fifteen  years  preceding 
the  date  of  the  commission. 

III.  They  were  also  empowered,  in  case  the  heritor  should  desire  it, 
to  try  the  rent  of  the  land,  along  with  the  teind,  according  to  the  tne 
and  constant  rent  of  the  land. 

Under  this  sub-commission,  and  these  excellent  regulations,  a  nft 
number  of  parishes  were  valued  ;  and  the  reports  of  the  most  of  tbeie 
valuations  by  the  sub- commissioners  were  confirmed  and  approved  of  bv 
the  general  commission,  and  on  the  rule  of  payment  of  the  teind  (tithe) 
where  they  are  extant  at  this  day.  By  the  statute  1633,  c  15,  it  it 
ordained,  <^  that  his  majesty  shall  have  an  annuity  of  six  per  cent  out  ol 
all  the  teinds  of  the  kingdom,  excepting, 

1 .  The  teinds  then  paid  to  the  bishops  ; 
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2.  Telnds  paid  to  ministeray  in  name  of  stipend^  for  serving^  tlie 
care; 

3.  And  to  ooBegeg,  hospitals,  and  oiherpums  uses,* 

This  amniity  was  granted  by  king  Charles  I.  to  James  Liringston,  a 
groom  of  the  bedchamber,  in  security  for  a  sum  of  £  10,000  sterling,  an4 
which  right  was  afterwards  acquired  by  the  earl  of  Loudon.  King  Gharies 
I.  flopped  by  warrant  the  levying  of  these  annuities  under  this  grant, 
rioce  which  time  the  kinff^s  annuity  has  not  been  levied.  The  proprietors 
md  tenants  of  land  in  Scotland,  have  great  reason  to  regard  the  memory 
of  Charies  I.  with  great  thankfulness  for  the  wise  regulations  which  he 
idopted  for  die  easy  method  of  paying  the  established  i^inisters  their  legal 
titbea ;  and  the  clei^  of  the  present  day  are  amply  provided  for,  and 
aved  from  all  angry  collision  with  the  occupiers  of  the  soil 

It  is  ordained  by  the  act  of  paiiiament  1633,  c.  17,  *^  That  in  time 
coming,  there  sJuzll  he  no  teind  sheaves,  or  other  teinds,  parsonage  or 
rmrage^  led  and  drawn,  or  led  wiihin  the  kingdom :  but  that  each 
heritor  or  liferenter  of  lands  shaD  have  the  leading  and  drawing  of  their 
own  tebd,  the  same  being  first  truly  and  lawfully  valued,  and  the  paying 
therefor  the  price  specified  in  the  act,  in  case  they  be  willing  to  pay  for 
the  same :  or  otherwise,  paying  therefor  the  rate  of  the  teind  settled  by 
the  act"  And  it  is  thereby  also  declared,  ^^  that  the  just  and  true  rate  of 
teinds  ig,  and  shall  be,  the  fifth  part  of  the  constant  rent  which  such  land 
pajeth  in  stock  and  teind,  where  the  same  are  yslae^  jointly :  and  where 
the  teinds  are  valued  apart  and  severally ^  that  the  just  rate  thereof  is,  and 
iM  be,  such  as  the  same  is  already,  or  shall  be  hereafter,  valued  and 
proved,  before  the  said  commissioners  and  sub-commissioners,  deducting 
the  fifth  part  thereof  for  the  ease  of  the  heritors.*'  **  Reserving  always 
to  such  as  shall  find  themselves  enormously  hurt  by  the  leading;  of  the  said 
▼alnations,  to  pursue  for  rectifying  of  the  same,  before  the  commissioners 
appointed  by  his  majesty  and  estates  for  that  effect."  And  it  is  farther 
dcdared,  <<  That  the  price  of  all  teinds  which  may  he  sold^  consisting 
either  in  money,  victual,  or  other  bodies  of  goods,  is  and  shall  be  ruled 
^  estimated  according  to  nine  years*  purchase  ;  the  prices  of  victual,  and 
other  bodies  of  goods,  whereof  the  teind  consists,  being  reducted  in  money, 
according  to  the  worth  and  price  of  the  victual  and  goods  in  each  part  of 
the  county  to  which  the  same  is  and  shall  be  prized  and  estimated  by  his 
niajesty^g  commissioners  appointed,  or  to  be  appointed  to  that  effect." 

I^he  act,  cap.  0,  of  the  same  parliament,  was  in  unison  with  the  fore- 
sting, and  the  commissioners  were  thereby  empowered : — 

**  To  prosecute  and  foUow  forth  the  vBluatloii  of  whatsoever  teinds,  parsonage,  or  vicarage, 
B  nvrs  then  mivalued.    To  receive  the  reports  of  the  eab-ooitimissfonera  appointed  wltlnn 

»  Stair,  B.  II.  lit.  8.  sec.  13. 
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ilk  presbytery,  of  tho  VBluation  of  whatsoever  tdnds  led  and  deducsed  tiefore  them,  meeoK^ng: 
to  the  tenor  of  the  sub-commissioners'  decreet  to  that  effect :  and  to  allow  or  dSaaSkm  tbe 
same,  according  as  the  same  shall  be  found  agreeable  or  disagreeable,  firom  the  ieoor  of  tikfclr 
sub-commissions. 

**  The  commissioners  are  also  empowered  to  rectify  whalaoerer  valuations,  led  or  to  be  led, 
to  the  enorm  prejudice  of  the  titulars^  and  to  the  hurt  and  detriment  of  the  kirk,  and  p^l^- 
judloe  of  the  minister's  maintenance  and  provision,  or  of  his  majesty's  annuity. 

**  And  to  set  down  the  prices  of  teUeabk  teinds,  according  to  the  worth  thereof,  in  each 
part  of  the  county  where  the  same  grew  and  are  bred. 

"  And  also  to  set  down  such  good  and  ample  security,  as  may  stand  by  law,  both  for  the 
buyers  of  teinds,  to  the  effect  the  litulars  may  be  fully  denuded  in  their  iaTOur :  and  alao  for 
security  to  the  titulars  and  sellers  of  the  price  due,  to  be  paid  to  them  for  the  said  teinds. 

'*  And  also  to  set  down  the  security  in  Ikvour  of  the  tituhir  and  of  the  ministers,  9o  far  asi 
concerns  the  maintenance  assigned  to  them,  for  good,  thankful,  and  tiroeous  payment  of  the 
rate  of  teind,  where  the  same  are  not,  or  cannot  be  sold. 

**  And  to  discuss  and  determine  all  questions  which  may  arise  betwixt  the  titulars  and, 
heritors,  aneiit  the  price  of  teinds,  according  to  the  nature  and  quality  of  the  rights  to  bei 
sold,  whether  the  same  be  heritable  or  temporary,  and  to  proportionate  the  price  aooordingi y. 

**  And  also  to  divide  the  price  of  teinds  betwixt  heritors  and  lifereniera  thereof^  and 
betwixt  titulars,  tacksmen,  and  others^  who  have  several  and  distinct  rights  to  the  Bid  tftiuds 
saleable,  according  to  the  qualities  of  their  rights. 

"  And  also  to  cause  the  titukrs  who  sell  the  teinds  to  exhibit  their  rights  and  titles  1o  thei 
effect  that  they  may  be  lawfully  denuded  thereof,  in  fiivour  of  the  said  heritoisand  liferenteisi 
respectively,  without  prejudice  to  his  majesty's  annuity ;  and  to  decide  and  detennino  in  all 
other  points  which  may  concern  the  leading  and  drawing  of  teinds,  and  ba}ii%f  of  the  same, 
or  payment  of  the  rate  thereoil 

**  And  it  is  also  provided,  that  the  vicarages  of  each  kirk,  being  a  several  benefice  and 
title  from  the  pursuer,  shall  be  severally  valued." 

They  were  besides  empowered  to  modify  competent  stipends  to 
ministers  out  of  the  tithes  not  under  eight  chalders  of  Tictual,  or  800 
inerks  Scots  money,  unless  when,  upon  special  reason  given,  the  commis- 
sioners should,  in  their  discretion  adjudge  a  less  sum  :  and  to  diTide  and 
unite  parishes,  &c. 

These  commissions  were  followed  in  succession  by  others,  all  directed 
towards  the  same  object,  and  evincing  the  strongest  desire  on  the  part  of 
the  crown  for  the  comfort  and  respectability  of  the  parochial  deigy.  Bj 
the  statute  1661,  c.  61,  it  was  declared,  that  all  valuations,  acts  and 
decrees,  concluded  by  virtue  of  any  commission  granted  by  the  ^^  pretended 
parliaments  of  1640,  1641,  and  downwards  to  the  Restoration,  shoukl 
stand  valid,  notwithstanding  the  general  and  rescissory  acts,*'  passed  in 
that  parliament,  excepting  such  decrees  and  sentences  in  favour  of  minis- 
ters for  their  stipends,  or  for  dividing,  uniting,  annexing  or  building  of 
kirks,  as  might  be  found  to  have  been  '*  unjust  or  exhorbitant  ;**  the 
determination  of  which  was  referred  to  the  commissioners,  who  were 
empowered  to  annul  or  alter  such  decrees,  conform  to  the  laws  and 
practice  preceding  1649. 

The  price  payable  to  titulars  by  heritors  for  the  teinds  of  their  lands 
was  fixed,  by  previous  commissions,  at  nine  years*  purchase  of  the  (ree 
teind;  but  iio  rule  had  been  laid  down  as  to  the  price  to  be  paid  to  patrons. 
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Bj  the  act  1690,  c.  93,  however,  dl  teinda  not  before  thftt  time  heritaUy 
dispooed,  are  declared  to  belong  to  the  patron  of  the  parish,  but  subject 
always  to  tacks  formerly  granted  and  prorogations  thereof,  as  also  to 
ministers'  stipends  and  all  other  burdens  to  which  the  teinds  were  formerly 
nibjected.  And  the  patron  b  obliged  to  sell  each  heritor  the  tithes  of  his 
lands  at  six  years*  purchase,  according  as  the  same  shall  be  valued  by  tlie 
coffloussioner&  And  this  benefit  of  the  act  was  by  a  subsequent  statute, 
1693,  c  25,  extended  to  the  patrons  of  all  patronages  and  other  benefices 
without  exception. 

At  the  Revolution,  prelacy,  and  "  all  superiority  of  any  officer  in  the 
charch  above  presbyters,"  was  abolished;  and  in  the  following  year,  1689, 
the  presbyterian  form  of  church  government  was  established,  '*  as  being 
more  agreeable  to  the  inclinations  of  the  people  :"*  at  which  time  the 
teinds  banging  to  the  bishops  reverted  to  the  crown.  Jure  eoroncBy  and 
eonsequently  the  tithes  and  other  property  of  the  bishops  are  not  saleable; 
but  leases  of  them  are  from  time  to  time  granted  by  the  crown  to  mdivi- 
dnals,  upon  payment  of  a  suitable  sum  as  a  grassum,  or  fine,  at  the  end 
of  every  nineteen  or  twenty-one  years,  and  a  small  yearly  teind,  tack-duty, 
or  rent 

The  power  of  all  these  commissions  was  vested  by  queen  Anne  in  the 
lords  of  session  as  the  high  commission  of  teinds,  by  the  following  act, 
which  was  partly  occasioned  by  the  destruction  by  fire  of  a  cx)nsiderable 
portioD  of  the  warrants  of  decrees,  and  other  records  of  the  various  teind 
commissiona.  The  act  notices  this  circumstance  in  the  preamble,  and  in 
the  sequel  provides  for  supplying  the  defect  thus  occasioned  : — 

in  act  nneni  plarUatbn  of  kirks  and  valuation  of  teinds,  2lsi  Februari/,  1707. 

Our  sovereign  lady  and  the  estates  of  parliament,  considering  the  great  prejudice  that 
^redound  to  thia  nation  from  the  ynnt  of  an  established  and  fixed  jndicature,  which  may 
Oi^Qsce  and  determine  in  such  causes  and  things  as  by  former  parliaments  were  referred  to 
tbdr  commission  for  plantation  of  l^irks  and  valuation  of  teinds,  and  through  the  loss  of  the 
ngisten  of  that  court,  which  were  burnt  in  the  late  fire  that  happened  in  this  place,  there- 
to her  majesty  and  the  said  estates,  do  hereby  empower,  authorize,  and  appoint  the  lords 
«f  cooBcil  and  session,  to  judge,  cognosce,  and  determine,  in  all  afiairs  and  causes  whatsoever, 
which  by  the  laws  and  acts  of  pariiament  of  this  kingdom,  were  formerly  referred  to,  and 
^  pertain  and  belong  to  the  jurisdiction  and  cognizance  of  the  commissions  formerly 
■pfwiiiied  ibr  that  effect,  as  fully  and  freely  in  all  respects  as  the  said  lords  do,  or  may  do,  in 
other  dvilcB  uses. 

And  particularly,  but  without  prejudice  to  the  generality  foresidd,  to  determine  in  all  valua- 
timisaiKi  sales  of  teinds,  to  grant  augmentations  of  ministers*  stipends,  prorogations  of  tacks  of 
(nnds,  to  disjoin  too  laige  parishes,  to  erect  and  build  new  churches^  to  annex  and  dismemt>er 
ebarchfls  as  they  shall  think  fit,  conform  to  the  rules  laid  down,  and  powers  granted  by  the  IQth 
actofthe  pariiament  1683,  the  SSd  and  90th  acts  of  the  parliament  1690,  and  the  24th  act  of  the 
parliament  1698,  in  so  far  as  the  same  stand  unrepealed.  The  transporting  of  ki  rks,  disjoining 
of  too  large  parochesjor  erecting  and  huilding  of  new  kirks,  being  always  with  the  consent  of  the 
Aentois,  of  three  parts  out  of  four  at  least  of  the  valuation  of  the  parach,  whereof  the  kirk  is 

*  Conn«1  on  Tithes. 
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orared  to  be  transported,  or  the  paroch  to  be  dietoixied,  and  new  kSrktto  be  evBCtedand  bolll, 
the  rainiiter  in  the  meantime  to  aenre  the  cure  in  the  present  kirk  of  the  paradi. 

And  for  that  effect,  appoint  the  nid  lordi  to  me^  and  sit  each  Wedneeday  in  the  after, 
noon,  during  the  time  of  aeasion,  and  to  cbII  and  discuflS'the  causes  summarily«  cxnlbrm  to 
a  roll  to  be  made  ap  and  kept  of  the  same. 

And  fSor  supplying  the  lost  registers  of  that  ooort,  her  majtaiy  and  the  said  catates^  d» 
hereby  appoint  and  ordain,  that  any  authentic  extracts  ftom  the  said  records  be  bfroi^ht  in, 
and  being  preeented  to  the  said  lords,  be  recorded  in  a  particular  register:  and  that  the 
said  extracti  so  brought  in  be  Icept  by  the  said  lord  deric-register  and  his  deputes,  derhs  to 
be  appofaited  by  liim,  fbr  that  effect,  as  their  warnmta,  wUch  shall  be  held  and  repute  as 
valid  and  authentic  as  the  principal  warrants  themselTes,  if  the  same  were  yet  octant;  and 
the  lord  register  and  his  deputies  are  ordained  to  giro  a  new  extract  gnUia,  to  any  person 
that  slull  glire  in  an  old  extract,  immediately  upon  delirery  thereof;  and  tliat  gxlracb  from 
these  new  records^  shall  make  the  like  fiuth  in  judgment  and  ontwith  the  aamei,  as  the 
extracts  firom  the  old  registers  of  the  commission  were  wont  to  do,  before  the  aama  were  bunt 

And  further,  empowering  the  said  brds,  upon  such  evidence  and  adminides  as  they 
shall  see  cause  to  make  up  the  tenor  of  such  decree  in  maimer  above  mentioned,  whereof 
extmcts  are  amlssing,  and  the  rsgisten  lost  in  the  said  ffre  t  deckring  hereby  that  the  ford 
register  and  his  deputes  to  be  appointed  by  him,  as  said  is,  shall  have  the  sole  and  only  pow«r 
and  privil^e  of  raising  and  subscribing  of  the  summonsesand  diligences  relating  to  the  affain 
above  written,  the  same  always  bearing  her  majesty's  common  dgnet  as  formerly. 

And  also  dedares,  that  the  maoeis  of  privy  council,  who  by  their  gifts  did  attend  and 
oflkiato  beibre  the  said  oommisrion  c^  parliament,  shall  continue  to  attend  and  offidate 
before  the  nid  lords  of  session  in  the  manner  committed  to  them  by  this  act,  as  they  wer«  in 
use  to  do  befbro  the  commission,  and  none  else. 

And  htttly,  it  is  heroby  dedared,  that  this  present  act  and  oommisdon,  shall  be  subject, 
nevertheless  to  such  reguhiUous  and  altoiations  as  shall  be  made  by  the  parliament  of 
Great  Britain. 

On  the  30th  June,  1808,  the  following  aot  passed  the  imperial  parlia- 
ment, for  defining  and  regulating  the  powers  of  the  commisBion  of  teinds, 
in  augmenting  and  modifying  the  stipends  of  the  clergy  of  Scotland,  wbidi 
made  several  important  alterations. 

I.  WaxaxAS,  by  an  act  of  the  parliamsnt  of  Sootiand,  in  the  year  1707,  entitled.  Ad 
a$ieiU  planlatioH  cf  Idrkt  and  valuation  of  Uindt^  her  mi^esty  queen  Anne,  and  the  estate 
of  parliament,  empowered,  authorised*  and  appointed,  the  lords  of  ooundl  and  seaaifHi,  to 
judge,  cognosce,  and  determine,  in  all  affairs  and  causes  which  by  the  Uws  and  acta  «f  the 
parliament  of  Scotland,  had  been  referred  and  did  pertain  and  bekng  to  the  juriadictiim  and 
oognisuioe  of  oommissionen  formerly  appointed  for  that  effect,  as  fuBy  and  freely  in  all 
respecter  as  the  said  lords  did  or  might  do  in  other  dvil  causes :  and  certain  powen  men- 
tioned therein,  were  particulariy  granted  by  the  said  act :  and  it  waa  thereby  decfai«d,  that 
the  said  act  and  commission  should  be  subject  neyerthelessi  to  such  r^ulationa  and  altentioDs 
as  shoukl  bo  made  by  the  pariiameot  of  Great  Britain.  And  whereas  it  is  expedient,  that 
the  powers  of  the  said  lords  of  coundl  and  aession,  as  commissioners  afcuresaid,  should  in  some 
rsspeets  be  defined  and  regulated,  may  it  therefore  please  your  majesty,  thai  it  may  be 
enacted,  and  be  it  enacted  by  the  king's  most  exneUent  majesty,  by  and  with  the  advice  and 
ccmsent  of  the  lords  spiritual  and  temporal,  and  commons^  in  this  present  parliaraent 
aassmbled,  and  by  the  authority  of  the  same,  that  from  and  after  the  pasiii^  of  this  «st,  it 
shall  not  be  competent  to  the  said  lords  of  session  and  council,  as  oommissionera  aforesaid, 
except  as  after  specified,  to  augment  or  modify  any  stipend  which  shall  have  been  aug- 
mented or  modified  prior  to  the  passing  of  this  act,  until  the  expiration  of  fifteen  jieais 
from  and  after  the  date  of  the  hist  final  decreet  of  modification  of  such  stipend. 

II.  No  stipend  which  shall  be  augmented  or  modified  by  a  decree  after  the  passing  of 
this  act,  shall  be  again  augmented  or  modified  until  the  expintion  of  twenty  years  Amn  and 
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after  tho  date  of  such  decree  of  modification  thereol':  nor  sbaU  any  mch  illpeiid  be  aug- 
mentad  or  modified  at  any  future  period,  until  tlie  expiiatloD  of  <iMiily  yean  from  and  alter 
the  dftte  of  Um  laet  decree  of  modi  fieatlow  thereof  fwpeelinly. 

III.  Pronded  always,  that  in  all  pnoaMoef  aufmentation  or  BMdififlatlen,  in  wUoh  the 
daya  of  campearence  had  ehipied»  and  wUoh  afaaM  hare  iMen  called  in  eouit  prior  to  the 
ISth  day  of  Marah  1806,  and  wfaioh  abaU  «ofetiMe  to  dep«d  keftre  the  aald  lerdi  of  oeuncU 
and  MirionaeoommW(memaftranld,ateraflarthepMiaiof  thfeactfitihaUbeeemp^- 
tent  to  the  puHuer  either  to  euqMid  the  aaaia  oniil  fillevi  yean  diah  hare  ebpeed  from  the 
date  of  the  hnt  praoedii^  decree  of  madifiretiw,  or  to  preioerte  the  mm»  to  a  emdarion 
forthwith:  and  that  it  diaU  be  eampeleat te  tha mid hirfa of  ea— ril and eeirfon, ai oom- 
misBionen  aibreadd,  either  to  fnnt  er  to  wfaee  an  angmilaHen  in  any  iuoh  cawe,  or  te 
proDounoe»  or  to  refiae  to  prenoaaca^  a  daome  ef  modificaHen  therein;  presided  always, 
that  if  the  stipend,  or  any  suoh  depandii^  oase^  aiiatt  be  augoMBted  or  modilled  by  adecree, 
after  the  paadng  of  this  act,  the  mme  shall  nst  be  again  augMentod  or  modified  until  the 
expiratiaa  of  tmetkiy  yean  from  wad  after  the  dale  of  sueh  decree  of  medifieaftlon  thereof : 
oor  shall  any  sneh  stipend  be  augmented  or  modified  at  asiy  ftiture  period  untfl  the  expire- 
tian  ef  twenty  yean  from  and  after  the  dale  of  the  last  decree  of  motf  fieatkm  thereof 
respectirely. 

lY.  PioTided  fiuther,  that  this  act  shall  not  be  deemed  or  taken  to  extend  to  any  0M^ 
idiere  •  decree  of  modificatSen  has  beesi  praMMmoed  prior  to  the  paaring  of  this  act,  and 
sew  depends  Mther  upon  a  petitioo  lo  the  commlsBioners,  or  an  appeal  to  the  houn  of  lords. 

V.  Pnvidsd,  that  in  the  cam  last  menttoned,  no  such  stipend  can  be  again  augmented  fbr 
fiAecn  yean  alter  the  date  of  the  modification. 

VI.  And  in  cBseof  the  said  stipend  being  atvarented  at  thoeKpimfon  of  the  sbM  fifteen 
jcars.  it  ahall  not  be  afterwards  augmented  or  modified  ibr  twentj  years. 

YIL  The  commlssienem  may,  in  every  cbm,  refum  ta  augment  or  modify  any  stipend, 
citbsr  CD  account  of  then  being  no  legal  teid  ef  augmentation,  or  on  account  of  the  dr- 
cnmstanoBO  of  the  case:  and  it  shall  be  competent  for  any  party  to  propone  aH  relerant 
objectiona  in  any  case  whatsoever  where  an  augmentatien  or  modificatfon  shall  be  applied 
for,  and  which  ot^jectfcas  shall  be  determined  by  the  said  tordtt  of  council  and  searion  as 
opuunisriopers,  as  heretofore. 

YIII.  Every  stipend  augmented  hereafter,  shall  be  wholly  modified  In  gnin  or  vichnl, 
wen  although  pait  of  it  shall  have  been  previously  modified  in  money,  er  though  part  of 
the  teinds  shall  be  money  teind,  unless  when  it  shall  appear  neoesatfy,  on  aooount  of  the  state 
of  the  teinds,  or  on  account  of  the  interest  of  the  benefice,  or  on  aooount  of  the  nature  of  the 
jurticles  other  than  gmin  or  victnal,  which  have  been  in  uw  to  be  deHvered  in  kind  as 
nctaal,  that  a  part  of  the  stipend  should  be  modified*  not  in  gmin  or  victaal,  but  in  money, 
or  such  other  articles  as  have  been  in  use  to  be  delivered. 

IX.  In  case  of  every  decree  of  modification,  it  shall  and  may  be  competent  for  the  said 
ioidi  of  ooaneil  and  session,  to  oonyert  the  sEiid  money  stipend  or  money  teind  into  grahi  or 
victua],  aocoiding  to  the  fiar  prices  of  the  kind  or  description  of  gndn  or  victual  Into  which 
the  ame  shall  have  been  converted  according  to  an  average  £br  seven  yean  preceding  the 
date  of  the  modification. 

X.  Where  the  parish  shall  not  be  altogether  in  the  same  county,  or  where  no  fiara  appli- 
cible  to  the  kind  of  grain  modified  shall  be  struck,  the  avenge  of  the  said  seven  yean  shall 
be  taken  Irom  the  fiar  prices  of  two  or  mora  of  the  adjoining  counties.  ' 

XI.  No  minfater  diall  hereafter  receive  any  part  of  his  stipend  in  grain,  but  the  value 
thereof  shall  be  paid  to  him  in  money,  according  to  the  fiar  prices  for  that  year  for  which  it 
a  payable. 

XII.  Where  no  fiar  prices  shall  have  been  struck  for  the  county,  or  where  the  parfah  Is 
rituated  in  more  tlian  one  county,  the  oommissionen  may  direct  the  stipend  to  be  paid 
seeording  to  the  fiar  prices  of  any  two  or  more  adjoining  counties. 

XIII.  Provided  that  where  there  shall  be  different  rates  of  annual  fiar  prices  for  any 
county  or  stewartry  struck  in  virtue  of  authority  from  the  sheriff*  or  steward,  the  add 
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oonTenkn  fnmi  money  into  victual,  and  from  grain  or  Tlcttial  into  money,  ihall  be  i 
according  to  the  higtieit  annual  fiar  j»rioa. 

XIV,  Any  heritor  may  still,  as  heretolbre,  surrender  his  valued  telnd,  instead  of 
subjecting  bis  landa  to  the  stipend  located  upon  them. 

XV.  The  commiMionera  of  teinda,  nine  being  a  quorum,  shall  meet  at  ten  oi'dock^  upon 
the  teamd  Wednemiay  wliioh  shall  happen  after  the  meeting  of  the  oonrt  of  aessioB  for 
despatch  of  buaineM  in  November  and  May,  in  every  year  respectively :  and  onoe  a^fbrtni^t. 
on  Wednesday,  during  the  aittii^  of  tJie  oourt  of  session,  and  at  such  other  times^  and  on 
such  other  days,  in  the  months  of  December,  January,  and  March,  not  being  any  of  the 
days  upon  which  the  oourt  of  sesrion  meets,  as  the  said  loids  of  ooundl  and  sqsdou  ahull  find 
necesBary  or  proper  for  executing  the  powers  committed  to  them  by  this  act. 

XVL  The  said  commissioners  may  make  rules  and  regulations  Ibr  abridging  the  fimns 
and  expenses  of  dting  heritors  and  othera,  and  for  executing  the  bushMSS  committed  to  them 
with  as  much  expedition,  and  as  little  expense,  as  possible. 

XVII.  And  in  order  to  guard  against  ooUusion,  and  also  in  order  that  no  processes  of 
augmentation  or  for  modification  of  stipends,  shall  be  raised  on  the  ground  of  alleged 
collusion,  every  minister  insisting  in  the  process  of  augmentation,  besides  dting  the  heritors, 
shall  also  die  the  moderator  and  derk  of  his  presbytery,  and  furnish  them. with  a  statement 
of  the  amount  of  his  present  stipend,  and  the  addition  to  it  which  he  means  to  cnve,  in 
order  that  the  presbytery,  if  they  shall  judge  it  proper,  may  appear  as  parties  to  the  proces; 
and  in  the  event  of  the  presbytery  entering  no  appearance,  the  minister  dtall  forthwith 
transmit  to  the  moderator  or  derk  of  hii  presbytery,  a  certified  copy  of  the  Interlocutor 
pronounced  by  the  oourt:  and  it  shall  be  competent  to  the  presbytery,  within  five  months 
after  such  interlocutor,  to  enter  an  appearance  and  to  show.  If  they  shall  see  cause,  that  the 
decree  of  modiAcation  pronounced  is  collusive  and  prtgudidal  to  the  benefice :  provided  that 
if  the  presbytery  shall  enter  an  appeanmoe  in  such  process  it  shall  be  competent  to  the  oonit 
to  subject  the  minister  insuting  in  such  process,  in  the  whole,  or  any  part  of  the  expenses  ef 
process  incurred  by  the  presbytery. 

XVIII.  And  further,  all  the  powen  given  and  gnmted  by  the  asld  in  part  redted  net,  to 
the  oommiasionerB  thereby  appdnted,  shall  romain  and  condnue  in  fierce,  and  reouTe  such 
and  the  like  eflect  as  they  do  at  present,  excepting  in  so  far  as  they  are  altered  or  repealed 
by  this  act*  ^    ^ 

The  sixteenth  section  of  the  foregoing  act  empowers  the  lords  of  oouneO 

and  session  *<  to  make  rules  and  regulations  for  abridging  the  forms  and 

expense,"  &c;  and  in  eonformitj  the/  passed  an  act  of  sederunt  of  5th 

July,  1809,  of  which  the  following  is  an  abstract,  containing  many  useful 

regulations  still  in  force,  for  the  use  of  the  teind  court.     By  all  former 

acts,  a  power  of  making  rules  by  acts  of  sederunt,  was  vested  in  the  oourt 

of  session,  many  of  which  remain  in  force,  but  the  whole  proceedings  are 

now  regulated  by  the  following : — 

The  lords,  &c^  do  enact,  Imo,  that  from  and  after  the  Ifith  day  of  July,  1809,  it  shall  not 
be  necesBury  for  the  pursuer  of  any  procea  of  augmentetlon,  modification,  and  locality,  u 
dte  the  titular  or  tacksman  of  the  teinds,  or  heritors,  liferenteis,  or  other  intromitten  with 
the  teinds,  in  the  manner  or  upon  the  induda  heretofore  required :  but  that  as  soon  as  s 
summons  of  augmentetlon,  modification,  and  locality,  is  raised  and  signeted,  it  shaU  be 
competent  to  the  pursuer  to  cause  dte  the  titulars  and  tacksmen  of  the  teinds,  heritors,  and 
liferenters,  and  all  others  having  or  pretending  to  have  interest  in  the  teinds  of  the  parish, 
by  the  precentor  giving  public  notice  from  his  desk,  immediately  before  the  congregation  is 
dismissed  from  the  forenoon  service,  that  the  minister  of  the  parish  has  raised  a  summou 
of  augmentetlon  of  his  stipend,  which  will  be  called  in  court  on  Wednesday,  being  the 
day  of  next  to  come,  not  being  less  than  ax  wedet  after  the  date  of  the  first 

*  48  Geo.  III.,  c.  138. 
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notice;  and  that  this  notice  shall  b«  repeated  for  three  seTenl  Simdays,  at  the  tfme  abore 
mmtkinedy  and  a  certificate  by  the  precentor,  that  each  public  notice  hai  been  given  upon 
three  flevenl  days  in  presence  of  two  of  the  parishloneFS,  who  shall  subBcribe  as  wStneneSy 
iball  be  forthwith  transmitted  by  him  to  the  pursuer's  agent  A  notice  in  writing*  ui  like 
tf  nns,  shall  also  be  affixed  la  the  most  patent  door  of  the  church  by  a  messenger  at  arms, 
or  ft  oonBlable,  on  the  sune  day  when  the  fint  notice  is  given  from  the  precentor's  desk,  and 
nch  mesKoger  or  constable  shall  retain  a  certificate  subscribed  by  himself  and  two  witnesses* 
that  finch  notice  has  been  affixed  by  him.  The  pursuer  shall  also  caon  notice  to  be  inserted 
tliree  serexal  days  in  the  Edinburgh  Evening  Courant,  the  Caledonian  Mercury,  and  Edin- 
bmgh  Advertiser,  that  he  has  raised  a  summons  of  augmentation,  modification,  and  locality, 
which  will  be  called  in  court  on  Wednesday,  being  .the  day  of  ,  not  being 

les  than  wr  weeks  fh>m  the  date  of  the  first  advertisement. 

The  mode  qfcit4Ztion  and  mdueiee  obene  mentioned^  shall  be  deemed  sufficient^  although  one 
or  fsore  of  the  dtfenden  shall  be  a  pupil  or  minora  or  out  rf  the  huigdomf  at  the  time  such 
dtation  shall  be  gtuen. 

When  it  ia  necessary  to  call  theoflteen  of  state  for  his  majesty's  interest,  it  shall  be  done 
in  the  manner  that  has  hitherto  been  in  uee,  upon  the  inducm  of  six  weeks. 

And  it  is  further  enacted,  that  it  shall  be  a  sufficient  dtation  to  the  moderator  and  derk 
of  the  presbytery,  that  the  pursuer  himself  shall  write  to  the  said  moderator  and  elerk,  in 
terms  of  tite  17th  aection  of  the  statute,  provided  always  that  such  letters  shall  be  inserted  in 
thfi  presbytery  record  one  month  before  the  summons  is  called  in  court ;  and  such  certificate 
by  the  precentor  of  the  parish,  and  messei^^er  or  constable,  with  the  notices  in  the  newspapers 
ibore  mentioned,  execution  of  dtation  to  the  officers  of  state,  and  certificate  ftom  the 
pmbytery  deik,  that  the  pursuer  has  written  to  the  moderator  and  derk  of  presbytery  in 
lemu  of  the  statute,  and  that  the  letten  are  recorded  in  the  presbytery  books,  shall  Se  hdd 
as  nffident  dtation  to  all  parties. 

When  any  of  the  defenders  die  during  the  dependance  of  the  process,  his  hdr  may  be 
ealied  by  a  diligence  in  the  manner  and  upon  the  inducut  hitherto  used ;  but  such  diligence 
nay  be  executed  either  by  a  messenger  at  arms  or  by  a  constable ;  and  when  it  is  neceanury  to 
waken  a  process,  it  must  be  done  by  a  summons  of  wakening,  in  which  all  parties  having  inte- 
rest mat  be  called  in  the  same  manner  and  on  the  same  mdudaf  as  in  the  original  process. 
2iido,  The  pursuer  of  any  process  of  augmentation,  shall  as  soon  as  the  summons  is  s^gneted, 
lodge  with  the  derk  of  court  a  note,  stating  the  amount  of  the  stipend,  distinguishing  how 
nach  is  paid  in  money,  and  how  much  in  victual,  and  in  what  spedes  of  victual,  and  the 
measure  by  which  it  is  paid ;  and  also  stating  the  amount  of  the  conununion  elements.  The 
ponoer  most  alsoy  at  the  same  time,  produce  a  rental  of  the  parish,  distinguishing  the  rent  * 
of  och  heritor. 

3<io,  Aa  soon  as  the  summons  is  called  in  court,  the  pursuer  may  enrol  it,  and  all  concerned 
viQ  be  allowed  to  see  the  summons  and  writii^p  therewith  produced,  in  the  dork's  hands, 
f<^  fourteen  dayu  After  the  elapse  of  the  term  allowed  for  seeing,  the  pursuer  may  enrd 
the  cause,  when  a  proof  will  be  allowed  of  the  rental  of  minors'  hmds ;  and  the  heriton^ 
who  are  major,  will  be  hdd  as  confessed  upon  the  rental,  unlees  one  or  more  of  them  shall 
take  a  day  to  depone,  in  which  case  a  day  shall  be  asrigned  to  the  whole  heritors  who  are 
n>^jor,  to  depone  on  the  rental :  and  one  act  and  commission  shall  be  extracted  for  the 
viuile,  upon  which  any  of  the  heritors  or  thdr  fiictors  may  depone,  and  upon  which  a  proof 
^  the  rent  of  minors*  lands  may  be  led :  such  act  and  commission  to  be  extracted  at  the 
expense  of  the  heritors  deponing:  but  the  rental  of  minors^  lands  may  be  proved  by  a  certificate 
^ernf  under  the  hand  ^  any  one  of  the  tutors  or  curatort  of  such  minor,  or  of  their  factor^ 
mtkout  the  necessity  (^extracting  any  act  and  commission- 

4^0,  When  the  day  assigned  for  deponing  and  proving,  shall  have  dapsed,  the  pursuer 
*^y  again  enrol  the  cause,  and  pray  that  the  term  may  be  drcumduced,  and  that  a  remit 
ibailbe  made  to  an  ordinary  to  prepare  a  scheme  of  the  rental,  either  according  to  the  rental 
vhich  the  minister  gave  out  along  with  his  summons,  if  there  has  been  no  proof,  or  according 
^  the  proof  which  has  been  led,  and  the  certificates  of  rentals  and  decrees  of  valuation 
pwduced. 

3  IV 
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Bio,  VThen  the  achonw  of  the  proven  rental  is  prepand,  the  ouiee  nay  be  ennOed,  ia 
eider  that  partiet  may  be  heani  upon  the  merilk  When  the  ooart  grants  an  aiynwitatkii, 
the  ouiee  will  be  remitted  to  an  ordinaiy*  to  prepare  a  locality,  and  to  report  The  ponser 
of  the  augmentation  may,  immediately  after  each  remit,  enrol,  the  caiiae  befn  the  lord 
onUnaiy,  and  nave  hie  tordehip  to  ordain  the  heritors  to  produce  their  righle  to  their  teiodi^ 
If  they  have  any,  in  the  hande  of  the  derk,  within  a  time  to  be  specified  in  the  interioontor, 
not  being  lees  than  lAree  imonihi  fkvm  the  date  thereof:  with  oertifioitian,  thetaAcrtki 
ebpee  of  that  time,  a  remit  ehall  be  made  to  the  dork  to  preparo  a  scheme  ef  kieelity,  dtha 
aeoordtng  to  the  proven  rental,  in  case  no  righti  aro  prodooed,  or  aoootdiqg  te  the  righti 
and  intereslB  which  aro  prodiaoed  by  the  heritont  and  that  this  scheme  so  prepared tfeall 
immedtetely  be  approved  by  the  lord  ordinary,  and  e^fterwards  6y  the  court,  mwnuUain 
tcheme,  according  to  which  the  minister's  stipend  shall  be  peid,  aye  and  mtll  a  tinsl  hMelitj 
shall  be  settled,  and  the  minister  ftimished  by  the  common  i^ent  with  an  extneted  deem 
a^  the  expense  of  the  heriton,  fbr  which  he  is  entitled  to  take  credit  in  his  acoount  Hm 
brd  ordinary  shall  at  the  ame  time  ordain  the  heriton  or  their  agents,  to  meet  for  the 
iMirpose  of  naming  a  pereon  to  be  suggested  to  the  lord  ordinary  as  common  dga&  for 
suggeeting  the  locality.  A  short  notice  of  this  Interlocutor  shall  be  insorted  in  tbe  Ediiw 
buigh  Evening  Gonrant,  CsledonlaB  Mercury,  and  Advertlaer,  the  expense  thenof  Is  be 
paid  by  the  common  agent  out  of  the  genend  fund. 

6^0,  And  in  order  to  enable  the  court  to  carry  the  said  act  into  execution,  the  eheriff  ind 
Stewart  derk  of  every  sheriffilom  and  stewartry  le  henby  requtred  within  thret  mentlufrm 
the  daU  hereqf,  to  transmit  to  the  teind  derk  a  ceitifioate  of  the  fiarsfbr  the  lest  sevm  yean, 
distinguishing  the  fiare  of  each  year :  and  every  sheritf  and  Stewart  derk  is  farther  required 
to  tranimit  to  the  teind  derk  a  certificate  of  the  fiars  of  every  year  in  all  time  ooauii^,  witbin 
fourteen  days  aft^  they  shall  have  been  struck,  as  they  shall  be  answerable. 

In   PB0CB8BE8  OF  AUGMENTATION,  MODIFICATION,  AND  LOCALITY 

OP  STIPEND— In  the  teind  ooort,  all  summonses  and  diligences,  n«» 
pracessuy  are  signed  by  the  clerk  of  that  court,  and  not  by  a  writer  to  the 
signet;  but  they  must  pass  the  signet  The  summons  of  augmeniaim 
consists  of  two  branches ;  the  first  directed  to  ascertaining  the  soHsU^ 
quantum  of  stipend  to  be  paid  to  the  minister;  the  other,  the  sham  or 
proportions  thereof  which  shall  be  paid  out  of  each  heritor  s  tithes.  The 
summons  also  concludes  for  a  suitable  sum  for  communion-element  isoiMjrt 
which  is  modified  at  same  time  with  the  stipend,  and  Taries  aooordiog  ts 
the  circumstances  of  the  parish;  being  in  general  £8:6: 8^^.,  or  £10 
sterKng,  and  in  some  extraordinary  cases  even  more.  Formeriy  tht 
summons  was  issued  blank,  and  only  filled  up  when  it  was  about  to  hi 
filed  in  court  But  the  act  of  sederunt  of  12th  November  1835,  ei»cf% 
*^  that  no  summons  shall  hereafter  be  issued  blank,  but  shall  be  fulr| 
libelled  before  it  passes  the  signet :  and  that  the  pursuer  shall  also  sti 
as  accurately  as  he  can  in  the  summons,  the  number  of  inhabitants, 
precise  extent  of  the  parish,  and  other  dreumstanoes  on  which  he  foui 
in  support  of  his  claim. 

Stipend. — Formerly  the  stipend  consisted  partly  m  money,  and 
in  victual  ddivered  in  kind.     If  the  teinds  of  the  several  heritors  bap] 
to  be  rained  partly  in  both,  the  augmentatk>n  was  sometunes  so 
as  to  exhaust  the  whole  valued  victual,  and  then  a  certain  sum  in 
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wu  added  to  oomplete  the  amount  Bat  bj.  the  aet,  already  cited  p.  493, 
it  will  be  feen  in  what  manner  the  stipend  is  at  present  paid. 

The  sferoDg  desire  which  well  disposed  men  ha^e  to  aToid  altercation, 
and  perwnal  disputes,  was  thought  sometimes  to  operate  too  much  with  a 
miiuster  when  seeking  an  augmentation:  and  in  consequence,  compromises^ 
and  dividing  of  differences  adverse  to  the  interests  of  the  succeeding; 
ineombents  at  least,  frequently  followed^.  To  check  this,  the  17th  section 
of  (he  aame  act*  gives  dvections  for  citing  the  moderator  and  clerk  of  the 
prttbjtery  of  the  bounds,  and  directs  the  minister  to  transmit  to  them  a 
certified  copy  of  the  interlocutor  of  augmentation. 

It  was  long  a  debateable  point,  whether  after  a  regular  decree  of 
modification  had  been  granted  and  extracted,  it  was  afterwards  competent 
to  raise  a  new  process,  libelling  a  change  of  times  and  circumstances,  and 
crave  an  augmentation.  When  its  competency  was  at  last  declared,  as 
veD  as  that  the  judgments  of  the  teind  court  were  subject,  like  those  of 
tiie  court  of  session,  to  reoieWy  hy  appeal  to  the  house  of  peers, — ^the 
fiequent  applications  at  short  intervals,  to  augment  stipends,  rendered 
aome  limitation  necessary;  accordingly  the  first  section  of  the  above  act, 
prorided  a  remedy.  And  by  the  seventh  section,  the  commissionen  may  in 
every  ease  refuse  to  augment  or  modify  any  stipend,  either  on  account  of 
there  being  no  legal  fund  of  augmentation,  or  of  the  drcumstances  of  the 
ease.  The  expense  of  the  process  of  augmentation  is  always  borne  by  the 
minister  himself  unless  the  circumstances  are  very  special  indeed,  whether 
tbe  heritors  oppose  the  augmentation  or  not.  But  the  heritors  pay  their 
owQ  counsel  and  agent,  and  are  at  the  sole  expense  of  the  after  process 
of  locality.  Formerly,  when  the  adjustment  of  the  final  scheme  of 
locality  was  very  long  protracted,  it  was  usual  for  the  minister,  at  his  own 
trpense,  to  extract  his  decree  of  modification,  and  to  compel  the  payment 
of  hb  augmented  stipend,  by  charging  a  few  of  the  larger  heritors,  who 
from  the  extent  of  their  free  teind,  could  neither  object  to  this,  nor  suspend 
the  charge,  unless  upon  consignation.  But  one  of  the  excellent  regula- 
tion enacted  by  the  act  of  sederunt  already  cited,-}-  authorizes  the  common 
^t  to  furnish  the  minister  with  an  interim  decreet  of  locality ^  at  the 
common  expense. 

MiNISTERIAIi  JURISDICTION  OF  THE  COURT  IN  REGARD  OF  SMALL 

STIPENDS — By  recent  statutes,]:  a  ministerial  jurisdiction  was  conferred 
00  the  teind  court  By  the  first,  it  was  statuted  and  ordained,  and  declared, 
that  all  heritors  and  liferenters  of  lands  in  Scotland,  should  be  entitled  to 
have  the  teinds  or  tithes  of  their  lands  valued  at  certain  fixed  rates,  to  be 
paid  for  the  same  in  all  time  coming  :  and  whereas,  in  many  parishes  in 

*48Geo.in.,c.  138.         f  5lh  July,  1809.         |  50  Geo.  ITT.,  c.  84.-,  5  Heo  IV-.c,  72. 
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Sootland,  where  the  stipends  of  the  parochial  ministeis  are  psyafale  ontflf 
the  tithes,  in  consequence  of  the  depreciation  of  the  vakte  of  tnoaaf, 
the  siipends  of  such  parochial  miiiisters  have  i>ecoine  inadequate  to  their 
support  and  maintenance :  and  on  account  of  the  valuation  of  tithoBw^ 
has  taken  place,  nt  funds  exist  out  of  which  futiu«  augmoitatioiisof  ssi 
stipends  can  be  granted.  And  whereas  in  several  parishes  wlien  tk 
stipends  of  the  parochial  ministers  are  payable  out  of  funds  sad  lerena 
separate  and  distinct  from  the  teinds,  such  stipends  have  abo  beeov 
inadequate  to  the  support  and  maintenance  of  the  ministen  thereof,  laii 
no  funds  exist  out  of  which  such  stipends  can  be  augmented :  aadwberai 
it  is  expedient,  that  means  should  be  provided  for  augmenting  tbesdpeo^ 
of  each  of  such  ministera  as  aforesaid,  to  a  yearly  amount  or  value  of  a» 
hundred  and  fifty  pounds  slerUngj  and  it  appears  that  an  aoDul  sde 
not  exceeding  ten  thousand  pounds  sterUng^  will  be  suffideat  to  carry 
these  purposes  into  effect :  it  is  therefore  enacted,  that  from  and  s&ertk 
passing  of  this  act,  there  shall  in  every  year,  be  set  apart  and  appropni^ 
in  the  hands  of  his  majesty's  receiver-general  and  paymaster  in  Seotla^ 
out  of  the  public  revenues  and  money  received  and  collected  bj  bitD* » 
annual  sum,  not  exceeding  in  the  whole  the  sum  of  £10,000,  to  aosver 
the  purposes  of  this  act.  And  by  section  second,  the  clerks  of  the  diffenst 
presbyteries  are  enjoined  to  make  up  accounts  of  the  different  pviAb 
within  each  presbytery,  the  stipends  of  which  parishes  donotezteoao 
their  yearly  amount  or  value  to  the  sum  of  £150  sterling,  and  vbi^ 
cannot  be  augmented  to  that  extent  under  the  laws  at  present  in  fon^< 
either  by  reason  of  the  teinds  of  such  parishes  being  already  exhaust  v 
for  want  of  other  funds,  out  of  which  such  augmentation  could  be  naik: 
or  where,  from  the  small  amount  or  value  of  the  unexhausted  teinds,  it  bs 
been  deemed  inexpedient  to  bring  actions  of  augmentation :  which  aootHua 
shall  specify  the  amount  of  each  such  stipend  in  money,  grain,  or  otiic 
articles,  in  which  the  same  is  payable,  and  the  rate  at  which  each  graio  w 
other  articles,  i(  not  in  use  to  be  paid  in  kind,  are  convertiUe  intoDootT; 
and  if  in  use  to  be  paid  in  X;in^,  the  value  thereof,  on  an  ae€fitf^^</^^' 
mne  years  precedhtg  the  passing  of  this  act :  and  the  period  «Act  s*^ 
stipend  was  last  augmented :  and  if  any  unexhausted  teind  renumit^  spff- 
fying  the  amount  or  value  thereof  as  far  as  the  same  can  be  asoetUH** 
The  court  were  thereby  directed  to  take  these  accounts  into  ffxxai^ 
tion,  in  order  to  certify  such  cases  as  required  to  have  the  stipend  ma^^^P 
to  £150,  out  of  the  said  sum  of  £10,000  a-year,  set  apart  for  (ltatpe> 
pose ;  and  the  requisite  schedules  were  directed  to  be  recorded  in  ^ 
exchequer,  in  order  to  precepts  being  issued  by  the  barons  of  exebeqi^ff' 
addressed  to  the  receiver-general,  for  payment  to  the  several  mioisteiia 
the  requisite  sums  to  make  each  of  their  stipends  up  to  £lSOi'J^' 
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besides  the  snm  payable  to  them  in  name  of  communiM  elements^  payable 
out  of  the  teindfl.  Under  this  act  of  pariiament,  the  gmaU  stipends  have  now 
been  neariy  all  proTided  for.  But  it  appearing  on  inrestigation,  that  many 
miflislere,  whose  stipends  were  of  snudl  amount,  w«e  without  either  a 
manse  or  a  glebe,  and  the  low  prioe  of  grain  having  aUb  caused  the  average 
conrersion  to  fall  bdow  the  sum  reported  at  making  up  the  small  stipends, 
the  sum  of  j^SOOO  was  voted"^  to  be  annually  paid  out  of  the  exchequer, 
for  making  up  the  stipends  to  the  sum  of  £l60  per  annum,  so  that  no 
estabMed  minister  in  Scotland  can  have  less  than  i&150  per  annum. 
And  besides,  should  the  stipends  be  diminished  i^5  per  annum,  below  the 
aim  guaranteed  by  law,  the  fourth  section  of  the  act  provides  for  their 
being  made  up  by  the  exchequer. 

The  form  of  application  to  the  teind  court  is  exceedingly  simple.  It 
must  be  intimated  to  the  agente  for  the  officers  of  state  in  the  matter  of 
tithes.  When  to  make  up  the  stipend  to  £l50,  it  is  done  by  a  minute  in 
the  name  of  one  or  more  ministers  claiming  to  have  their  stipends  made 
up  to  £150,  accompanied  by  certificates  from  the  presbytery  clerk,  given 
in  and  enrolled  before  the  junior  lord  ordinary.  This  minute  is  allowed 
to  be  seen,  and  at  the  next  calling,  in  the  course  of  the  lord  ordinary  s 
hand-roll,  if  no  objections  are  stated  on  the  part  of  the  officers  of  state,  a 
remit  is  made  to  the  teind  clerk,  to  prepare  a  schedule  :  after  which  the 
case  is  again  put  on  the  lord  ordinary's  hand-roll,  and  the  schedule  allowed 
to  be  seen.  If  no  objections  are  offered,  the  lord  ordinary  approves  of 
the  sehedule.  The  minute  is  then  enrolled  in  the  inner  house  teind  roll, 
aDd  the  proceedings  resumed  before  the  whole  lords  sitting  in  judgment  in 
their  ministerial  capacity,  and  the  lord  ordinary's  report  approved  of. 
After  this,  extracts  of  the  schedules  are  transmitted  to  the  exchequer. 

In  the  case  of  the  manse  and  glebe,  the  application  is  in  the  form  of  a 
printed  petition  to  the  whole  lords,  detailing  the  circumstances  and  history 
of  the  parish.  This  petition  is  either  appointed  to  be  answered,  and  if  no 
objection  be  made,  the  petition  is  de  piano  granted.  In  order  to  defray 
tbe  expenses,  one  shilling  in  the  pound  is  directed  to  be  kept  off  the  first 
year's  payment. 

The  process  of  augmentation,  when  the  minister  insists  on  it  merely  to 
exhaust  the  teinds,  so  as  to  entitle  him  to  claim  for  the  deficiency  in  the 
eicfaequer,  will  be  libelled  and  conducted  in  all  points  precisely  as  if  there 
^ere  abundance  of  free  teinds  in  the  parish  to  pay  him  an  adequate 
stipend.  But  as  soon  as  the  cause  comes  duly  prepared  to  the  augmenta- 
tion roll  for  debate,  decree  for  the  whole  teinds  of  the  parish  will  terminate 
the  suit,  unless,  indeed,  the  heritors  whose  teinds  are  not  valued,  persist  in 
Slaving  the  ceremony  of  a  locality  gone  through.     If  the  whole  teinds  are 

*  5  Geo.  lV.,c.  72. 
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Talued,  and  (beir  amount  agreed  on  and  specified  in  the  teheme  of  tl» 
jwoven  rental,  the  miniiter,  without  abiding  a  decree  of  loeality,  may 
terminate  the  proceeding!  as  to  him,  and  follow  out  his  apfAation  for 
relief  under  the  acts  referred  to  touching  small  stipends,  as  soon  ss  he  bai 
got  his  decree  of  togmentation.  The  only  consequence  of  the  beriton 
demanding  a  process  of  locality,  wiH  be  to  saddle  them  with  its  expend 
instead  of  their  allowbig  him  to  extract  his  decree  of  modificatkni  it  \m 
own  expense. 

In  any  process  of  transportation,  annexation,  disjunction,  and  ereetioD, 
the  patron  or  the  prediytery  may  insist  as  pursuers  or  plaintifls ;  bat  no 
heritor  or  body  of  heritors  can  do  so,  unless  pomesaed  of  hods  to  the 
extent  of  three  parts  in  four  of  the  Talued  rent  of  the  pariah.  The 
defenders  are  all  persons  baring  a  real  faitorest  in  the  proccM,  m,  the 
tituhur,  the  patron,  the  heritors,  the  liferenteis,  the  presbytery  wilhia 
whose  bounds  the  parishes  lie :  leaying  out,  of  course,  the  partiet  at 
whose  instance  the  process  is  insisted  on.  I  have  dwelt  longsr  on  the 
constitution  and'  forms  hi  this  court,  than  may  pecliaps  be  thought 
necessary;  but  to  the  country  ministeni  and  the  country  beriton,  aidi 
information  as  b  here  given  may,  it  is  hoped,  be  acceptable.* 

ThB  aUPRBME  OONBISTORIAL,  OB  00MMIB8ART  GOUBT. — The  (em 

canBtstarial  courts  is  now  applied  to  the  commissary  court,  which  wii 
substituted  in  place  of  the  bishop's  court ;  and  the  bishop'a  court 
derived  its  title  from  the  courts  held  by  the  Roman  emperon-f  The 
commissaries  or  officials,  were  anciently  the  delegates  of  the  clergy,  for 
judging  in  those  questions  which  fell  within  the  ecclesiastical  jurisdiction ; 
which  the  dergy  anciently  estahUshed,  not  only  in  questions  of  titbea, 
patronage,  scandal,  breach  of  vows,  and  other  ecdesiastical  matten,  but  in 
all  other  cases  which  were  by  any  means  analogous  to  them.  And  bdog 
early  intrusted  vrith  the  administration  of  certain  legades,  they  graduaOj 
assumed  the  exclusive  right  of  proving  or  confirming  testaments,  and  of 
naming  administratorB  for  managing  the  movable  estates  of  snob  as  died 
intestate.  The  bishops  judged  not  only  in  cases  of  adultery  and  dirorce, 
because  in  the  church  of  Rome  marriage  is  called  a  sacrament ;  but  in 
the  restitution  t>f  dowers,  because  they  ware  given  in  the  view  of  marriage 
and  by  the  regiam  majestatem  it  is  declared,  that  debates  coDoeniiog 
marriage,  testaments,  advocation  of  Idrks,  and  righte  of  patronage,  skoal) 
cases  of  bastardy,  and  all  controversies  in  which  an  oath  interreoed; 
because  an  oath  is  an  act  of  religious  worship  addressed  to  the  DeitJ^ 
should  belong  to  the  ecclesiastical  courts.  In  consequence  of  this  extensile 
jurisdiction,  the  clergy  were  too  much  called  off  from  theur  sacred 

*  Bell's  Law  Dictionary.    Sir  J.  Connel  on  Tllhes.    Beverid§e's  Forms  of  ?a/» 
t  Beirs  Law  Dictionary. 
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fandioDs;  ibej  therefore  oommitied  the  jadicial  |>art  to  their  viom,  who 
were  called  officiaiU^  or  commissaries.  Henoe  the  oomroiMarj  court  is 
called  the  bfahop's  oourt,  or  the  curia  christianiUUis;  and  it  is  aometimet 
called  the  ctmsistarial  oourt,  a  word  uaed  to  denote  the  court  in  which  the 
Roman  emperora  aat  with  their  councila,  the  eomiies  consistoriani^  either 
for  the  determination  of  private  cauaea,  or  for  oonanltation  on  public 
affain,  and  aflerwarda  tranaferred  to  the  courta  held  by  churchmen,  and 
which  gaye  the  tide  of  the  sacred  consistory  to  the  conclave  of  cardinala. 

At  the  Reformation,  all  epiaoopal  juriadiction  ezerciaed  under  the 
aathority  of  the  Roman  pontiff  waa  aboliahed  by  an  act  of  the  eatatea  in 
1560,  which  waa  afterwards  ratified  by  queen  Mary.*  The  queen  made  a 
Dew  nomination  of  commiiaariea,  one  in  every  diooeae,  who  were  to  act 
under  the  royal  authority,  and  immediatdy  erected  a  new  commiaaary 
eoart  at  Edinburgh,  by  a  grant  dated  8th  February,  1563.  It  has  a 
double  juriadiction,  one  diocesan^  which  it  exerciaes  over  the  apecial 
territorj  contained  in  the  grant,  viz.,  the  countiea  of  Edinburgh,  Hadding- 
ton, LinUthgow,  Peeblea,  and  a  part  of  Stiriingahire,  although  in  practice 
this  diocese  ia  confined  to  the  three  Lothians.  The  other  juriadiction  is 
umersalf  hj  which  it  confirms  the  teatamenta  of  all  who  die  in  Scotland 
without  a  fixed  domicile,  and  reducea  the  decreeta  of  inferior  commisaariea. 
There  waa  but  one  commissary  in  each  diocese,  until  the  erection  of  the 
commissaiy  court  of  Edinburgh,  after  which  inferior  oommiasariea  were 
established  under  a  commiaaion  from  Jamea  VI.,  in  most  of  the  fnincipal 
towns  in  Scotland. 

Upon  the  eatabUshment  of  episcopacy,  the  biahopa  were  reatored  to  the 
nonuDation  of  their  commiaaariea  by  act  of  parliament  1609,  c.  6,  and  the 
right  of  naming  the  four  commiaaariea  of  Edinburgh  was  given  to  the  two 
archbishops  of  St  Andrewa  and  Glasgow,  each  of  whom  was  to  name  two. 
After  the  erection  of  the  see  of  Edinburgh,  the  archbishop  of  St  Andrews* 
right  of  nominatmg  two  of  the  commissaries  was  transferred  to  the  bishop 
of  Edinburgh,  subject,  however,  to  the  archbishop's  approval.  But  since 
the  revolution,  the  nomination  of  all  the  commissaries  has  reverted  to  the 
erown,  there  being  no  legal  successors  to  the  bishops;  and  since  that  time 
the  commissaries  have  invariably  been  laymen.  Although  the  court  of 
Kwon  is  the  king's  great  consistory,  yet  it  has  no  inherent  jurisdiction  in 
coosistorial  causes  in  the  first  instance;  it  only  judgea  in  the  way  of  advo- 
cation. Neither  doea  it  give  aentence  in  any  consistorial  cause  brought 
before  it  by  advocation,  but  remits  it  to  the  commissaries  with  instructions 
how  to  proceed :  and  after  the  commissaries  have  delivered  judgment,  and 
the  decree  is  extracted,  they  have  no  power  of  review,  except  upon  a  remit 
from  the  court  of  aeasion. 

*  Ad  1667,  c.  2. 
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At  tbe  Restoration,  it  was  jadged  necessary  that  the  commnary  court 
should  be  reinstated  in  their  ancient  rights  and  forms,  as  dariog  tbe 
usurpation  of  OliYer  Cromwell,  they  had  suffered  very  oonsideraUe  inno- 
vation. In  consequence,  they  received  a  new  set  of  instructions  hj  his 
majesty  king  Charles  II.,  on  the  91st  January  1666,  as  follows:-- 

1.  You  are  to  decide  in  catues  oonceniiiig  benefices^  teinda,  scandal,  ODBCnutko  of 
tettamentSy  all  caiuei  tesUiinentary,  and  all  cauMS  wherein  oath  it  required,  if  tbenne 
exceed  not  forty  pounds,  and  in  all  other  causes  where  parties  submit  themselfes  to  your 
jurisdiction.  2.  In  cases  of  declarator  of  nullity  of  marriages,  divorces,  bastardy,  or  adkr- 
ence,  where  the  teme  has  any  connexion  with  the  lawfulness  of  marrifi|re,  or  adultery;  ali 
whicli  belong  to  the  commissaries  of  Edinburgh  privative ;  but  when  the  adherenoi:  is  par- 
sued  on  account  of  malidous  desertion  only,  and  where  there  is  no  question  of  the  nuility  or 
lawfulness  of  the  marriage,  the  inferior  commiaaries  may  decide.  3w  That  in  pnoBna  for 
rei  leves  not  exceeding  forty  pounds,  there  be  two  diets  of  citation :  and  the  defender's  oath, 
if  instantly  offered,  shall  be  taken.  If  the  defender  desire  to  see,  a  short  time  shall  befiren. 
If  the  ckiim  be  referred  to  his  oath,  and  he  appear  not  to  be  warned  pro  <0riw,  and  cited 
personally,  to  be  holden  as  confest.  If  the  daim  be  small,  and  neither  referred  lo  oaa^  nor 
instantly  yerifted,  he  is  to  get  a  short  time  to  answer  verbo;  and  if  convened  as  representing 
any  other  person,  as  executor,  intromittor,  &c,  >'ou  are  to  assign  a  term  to  qualify,  and  giro 
in  his  defences  in  writing.  4.  The  same  methods  must  be  observed  in  arduit,  and  tliat  the 
dispute  be  in  writing,  as  the  difficulty  of  the  case  requires.  5.  The  deilL  shall  have  tn 
book  for  all  the  ordinary  diets  and  acts,  and  another  for  acts  of  litis-amtestatioo,  wherein 
shall  be  summarily  set  down  the  substance  of  the  libels,  allegeances,  and  litis-oontesiatios 
thereon :  which  record  shall  be  suffident,  without  necessity  of  dther  extract  or  register,  or 
extracting  an  act  of  litia-conteatation  ad  longum,  except  the  parties  desire  a  long  extract  of 
the  same.  6.  That  your  dorks  keep  a  register  of  aU  decreets^  and  those  within  forty  potuHis 
be  curtly  recorded.  7.  After  litis-contestation,  the  party  cannot  pass  from  his  oompearanx, 
but  all  such  acts  and  decreets  shall  be  parie  comparente.  8.  That  your  summons  be  execute 
by  a  suffident  man  before  two  witnesses,  and  questioning  the  same  shall  not  stop  the  prin- 
dpai  cause:  and  if  any  of  your  executions  be  found  false  and  unproven,  the  contriTeisand 
abetton  thereof,  depending  on  your  court,  shall  be  dedared  incapable  of  trust  thenafUr, 
and  Ihrther  punished  according  to  their  accession  thereto.  9.  You  may  summon  witneMS 
to  compear,  under  such  pecuiiial  fines,  as  you  may  think  fit;  and,  on  contempt,  jxiiiroffieen 
are  to  uplift  those  fines,  and  poind  therefor,  the  half  thereof  to  your  own  use^  and  the  other 
to  the  poor ;  and  to  fine  them  in  greater  sums  on  the  second  summons,  or  to  raise  lettiA  of 
homing,  as  you  think  fit :  and  that  you  be  still  present  at  examining  of  witneses,  so  joar 
procunton  shall  not  persist  to  make  frivolous  allegeances,  under  pain  of  deprivation.  II. 
At  advising,  yon  are  not  to  consult  or  suffer  any  procurator  to  be  present  IS.  You  shall  decent 
liberal  expenses,  and  ordain  execution  therefor,  as  for  the  prindpal  sum.  13.  You  may 
direct  your  precepts  to  your  own  offioera,  messengers,  or  any  other  officer  in  your  bounds: 
and  on  thdr  deforcement,  you  may  judge  thereon,  and  inflict  the  ordinary  punishment  of 
deforoer%  excepting  escheat,  which  must  be  sued  for  before  the  judge  competent  14.  K 
temporal  judges  cognosce  in  causes  belonging  to  you,  you  may  direct  precepts  inhibition 
them.  15.  You  shall  give  forth  inhibition  of  great  and  small  teinds,  on  sight  of  the  partiift' 
title  allenariy.  16.  If  reduction  be  Intended  before  the  oommisaries  of  Edinburgh,  of  any 
of  your  decreets,  you  may  not  the  less  cause  your  sentence  to  be  executed:  and  if  not  puraied 
witliin  year  and  day,  the  party  being  of  age  and  in  the  kingdom,  your  decreet  ^bbA 
unreduoeable.  17.  You  and  your  derk  must  live  within  the  commissariat,  under  pain  of 
deprivation,  except,  on  grave  occasions,  you  have  liberty  from  the  bishop.  18.  You  shall 
have  a  register  of  all  the  testaments  you  confirm,  and  shall  yearly  give  authentic  doabie 
thereof  to  the  bishop.  19.  The  derk  at  compting  on  the  first  day  of  Blay  and  Norember 
yearly,  shall  depone  to  the  bishop,  that  all  the  testaments  confirmed  are  booked  in  tbe  book^ 
then  produced.    20.  You  shall  give  forth  no  precepts  in  matters  above  forty  pounds,  till  the 
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decreet  be  estnctod.  SI.  On  jonr  bdiy  iick  or  dadiiMd,  the  Uiiwp  if  to  df|mto  anol^ 
IB  your  loom.  £2.  You  mait  find  oftution  to  compear  the  fint  day  of  May  and  November 
yarljr,  and  oompt  with  the  biihop  or  his  quote-maater  for  the  quote  and  contribution  money 
totbe  oommiaarioi  of  Edinbufgh,  under  pain  of  Ato  hundred  pounda  toiiet  quotiet.  28.  If 
jov  derk  confirm  teatamenta  which  are  not  booked  and  corapted  for  to  the  biahop,  your 
office  TsikB  ymjiicto,  Si.  Your  biahop's  Ucanae  moat  be  had  to  admit  your  pncuralorey 
vho  with  youreelTea,  are  to  wear  gowns :  but  you  may  create  your  own  oflioera.  SS.  That 
of  tbe  profits  of  summonaea,  sentences,  and  other  writs^  with  the  seal  and  signet,  two 
pvlito  be  the  OMnmhsaries',  and  the  third  the  derlE'a,  he  fundahing  paper,  wax,  ink,  and 
dnmber. 

AU  matrimonial  eaaei,  such  as  actions  of  declarator  of  marriage,  legiti- 
macy, nearness  of  kin,  adiierence,  divorce,  bastardy,  &c.,  belong  to  the 
pmate  jurisdiction  of  the  commissaries.  In  questions  of  bastardy,  their 
juriadietion  is  limited  to  the  life  of  the  alleged  bastard.  An  action  for 
bsTing  it  declared  that  one  deceased  was  a  bastard,  and  that  his  estate  is 
Mm  to  the  king,  like  all  other  declarators  of  escheat,  must  be  porsned 
before  the  court  of  session.  AU  testamentary  eases,  making  up  titles  to 
penonal  estates  of  defuncts  by  confirmation,  questions  concerning  execu- 
tory, aod  division  thereof,  constitutk>ns  of  the  debts  of  deceased  persons, 
ttpantkn  a  tnensa  ei  thoro^  ftc,  bdong  to  the  diocesan  jurisdiction.  In 
caoses  having  only  a  remote  resemblance  to  consistorial  causes,  the  juris- 
diction of  the  commissaries  is  cumulative  vrith  other  judges  ordinary: 
lach  as  ia  actions  of  benefices,  tithes  or  teinds,  applications  for  inspecting 
or  sealing  up  the  writings  of  persons  deceased :  or  actions  brought  by 
their  creditors  or  l^atees  agamst  the  executors.  But  when  a  privileged 
creditor  brings  an  action  purely  to  constitute  hia  debt,  without  a  conclusion 
for  payment,  such  an  action  is  deemed  purely  consiatorial,  and  must  be 
brought  before  the  conunissaries  prima  instafUia.  Questions  of  scandal, 
or  Terbal  injuries,  have  been  always  looked  upon  as  consbtorial ;  and,  so, 
proper  to  the  cognizance  of  the  commissaries :  and  in  all  instructions 
giren  from  time  to  time  by  the  crown  to  these  judges,  actions  of  scandal 
are  also  mentioned  as  idling  under  their  jurisdiction. 

For  many  years  past,  the  commissaries  of  Edinburgh  have  been  mem- 
ben  of  the  faculty  of  advocates,  and  appointed  by  the  crown  ad  vUam 
aut  culjpamy  and  the  ofiice  has  always  been  esteemed  honourable.  The 
crown  always  appoints  the  principal  commisaary  clerk  ad  titam  aut 
culpamj  that  is  for  life  or  good  behaviour.  The  principal  derk  appoints 
^  deputy  derk,  who  is  always  appointed  during  his  own  life,  having  no 
reference  to  the  life  of  his  prindpaL  He  is  appointed  in  Ills  commissior 
extractor  of  court,  with  powers  to  name  a  substitute  under  him.  Both 
principal  and  depute  derks  sign  summonses,  testaments- dative,  extracts,  and 
other  deeds  of  court  The  crown  also  appoints  the  fiscal  of  court  ad  vitam 
a^  etdpam,  whose  office  is  to  give  concurrence  in  actions  where  the 
B^e  is  deemed  necessary.     The  faculty  of  advocates,  and  the  sodety  of 
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soUdtoniy  are  the  practUionen  of  court.  The  eoounuiarieB  appoint  their 
own  maoer.  His  duty  b  to  execute  edicts  and  summonses  of  court;  call 
the  roUs  in  court  alter  the  clerks;  take  charge  of  the  gowns;  attend  the 
ofBuosi  and  execute  the  commands  of  the  comnussaries*  clerks,  and  other 
members  of  court  The  officers  of  court  reside,  some  within  the  dtj,  and 
others  throughout  the  commissariat ;  they  are  never  admitted  but  upon 
petition,  and  must  find  caution  (that  is,  security)  for  their  faithfiil  ad- 
ministration. 

The  court  has  two  seals  or  signets,  one  larger  and  the  other  smaller, 
on  which  are  engravea  the  crown  and  thistle,  with  the  motto,  nemo  me 
ifnpune  lacesset ;  and  in  the  circumscription,  sig.  officii  eommssanatui 
Bdinburgena.  All  consistorial  summonses,  acts,  and  dfligenoes  therein, 
and  testaments-dative,  &&,  are  signeted  with  the  large  seal,  and  the 
repositories  of  dying  and  deceased  persons  are  sealed  up  with  the  mailer 
one. 

The  actions  competent  to  this  court  may  be  divided  into  three  dasses: 
1.  Consistorial  causes  privative  to  the  commissaries,  such  as  dedaraton 
of  marriage,  nullity  of  marriage,  adherence,  divorce,  desertion,  bastardy, 
separation,  and  aliment,  and  the  confirmation  of  testaments.  2.  Of 
actions  that  have  a  resemblance  to  consistorial  causes,  such  as  scandal  and 
defamation,  actions  against  the  executor  confirmed,  cognition,  &c.j  and, 
3.  Of  actions  wherein  the  commissaries  have  only  a  cumulative  juris- 
diction. 

Though  the  decisions  of  the  commissaries  were  always  subject  to 
review  in  the  court  of  session,  still  considering  the  vast  importance  and 
delicacy  of  consistorial  questions,  it  was  long  thought  satisfactory  that  the 
accurate  and  deliberate  preparation  of  such  cases  was  obtained  at  a  moderate 
expense,  in  a  court  not  distracted  by  the  multifarious  business  of  the  com- 
mon law  courts,  and  whose  judges  consequently  became  peculiariy  qualified 
for  their  important  trust.  Of  late  years,  however,  it  has  been  tbonght 
expedient  to  transfer  the  consistorial  cases  to  other  courts.  In  the  re)g;n 
of  George  IV.*  the  first  step  towards  this  design  'was  by  suppressing  the 
district  commissaries,  transferring  their  jurisdiction  to  the  sherilTs  of 
counties,  and  permitting  no  appeal  from  them  unless  directly  to  the  conrt 
of  session.  In  the  present  reign,f  the  jurisdiction  which  the  commissarifl 
of  Edinburgh  possessed  within  their  own  peculiar  district,  has  now  been 
restricted  to  the  county  of  Edinburgh;  and  on  the  death  of  the  present 
judges,  this  restricted  portion  is  to  be  transferred  to  the  sheriff  of  Edin- 
burgh :  while  that  which  extended  to  Linlithgow  and  Haddington,  has 
been  ah^ady  transferred  to  the  sherills  of  these  counties  respectirelj.   1° 

*  4  Geo.  IV.,  c.  97.  f  1  Wm.  IV.,  c  69. 
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the  mean  tune,  the  commiasary  oourt  at  Edinburgh  is  the  ecmmuiM  forum 
for  the  oonfirmatioD  of  teetaments  of  penong  dying  fiertl^  of  Scotland; 
and  at  its  final  diasolntion,  at  the  death  of  the  present  judges,  the  sheriff 
court  of  Edinburgh  becomes  the  conunon  court.  No  part  of  the  provindal 
dutj  was  difficult,  or  Tery  unlil^e  the  ordinary  business  of  a  sheriff's 
court;  but  whether  the  transference  of  the  privative  jurisdiction  which  the 
comini8§aries  exercised  oyer  Scotland,  in  the  great  oonsistorial  questions, 
to  the  court  of  session,  be  any  improrement,  most  be  left  to  the  test  of 
experience.*    Till  the  passing  of  the  recent  statute,  the  court  of  sesdon 


*  The  tnuafereace  of  the  privatiTe  jurisdletion  of  the  oommiasaries  of  Edinbuivh  to  the 
nipFeine  court,  being  attended  with  eome  diaidTBntagei^  Mr  Lothian  hu  the  ndkmiiig 
reraarkB  on  their  removal  :— 

1.  That  to  secure  one  of  the  adTantages  wliich  was  enjoyed  in  the  oonsistorial  ooart  when) 
there  were  no  vactUiontt  the  powers  of  the  court  of  session)  when  not  sitting,  should  in  all 
cDoastorial  questions,  be  Tested  in  the  lord  ordinary.  We  do  not  aav  this,  merely  because 
It  ui  required  for  the  peace  of  mind  of  the  litigant,  whose  nak  and  Ibrtuiie  are  probably 
dependant  on  the  issue  of  the  suit,  but  because  very  serious  and  irreparable  iiyury  may 
Rnitfrom  the  death  of  either  party  during  the  vacatimu  of  that  court.  If  the  pumier  of  a 
divorce  die  before  sentence,  the  guilty  party  has  saved  oTeiy  legal  or  oonTontioiial  right. 
If  the  defender  dies  before  sentence,  the  daims  of  the  next  of  km,  notwithstanding  oi  the 
adultery,  are  good  against  the  innocent  pursuer.  It  is  niffident*  in  both  of  these  erents, 
th&t  there  was  no  diYorce.    It  cannot  be  prunounoed  after  the  death  of  either  party. 

2.  The  court  of  oession  should  not  be  limited  in  the  power  of  granting  oomraisrions  for 
taking  prooft  to  the  commissaries  alone,  while  they  remain  in  offiee.  It  was  usual  for  the 
oommosaries  to  grant  commissions  to  qualified  individuals  resident  in  remote  districts  or 
abroad,  where  the  poverty  of  the  party,  indisposition  of  witnesses,  or  any  sufficient  causes 
oUed  for  iL  When  the  proof  is  not  sent  to  a  jury,  it  is  now,  however,  enacted,  **  that  the 
remit  ihali  be  made  to  the  oommisBary  court  of--£dinburgh,  wliich  court,  or  any  judge 
thereof,  shall  take  such  proof." 

5.  It  Is  declared,  that  the  jurisdiction  of  the  oommisaaries,  beyond  that  possessed  by  sheriffi 
bemg  commissaries  in  the  different  counties,  has  entirely  ceased,  "  save  and  except  such  as 
n»y  re^rd  the  granting  of  confirmation  o{  testaments  or  persons  dying  furth  of  Scotland,** 
But  it  IS  equally  necesnry  to  grant  to  them,  or  to  some  other  court  in  ScoUand,  jurisdiction  in 
regard  to  testaments  of  persons  happening  not  to  **  die  furth  of  Sootkmd,"  andyet  not  having 
«i^faed  domicile  within  it;  for  example,  travelling  merchants,  soldiersy  or  foreigners  in 
JMMJand  on  a  visit.  In  rmrd  of  these  very  ordinary  cases,  by  an  eiror  in  the  act,  the 
tmmnne  forum  is  abolished. 

4.  In  regard  to  the  preliminary  action  of  adherence  to  found  a  divorce,  the  oommisBaries 
of  Edinburgh,  till  their  offices  become  vacant,  and  after  that,  the  court  of  the  sheriff  of 
£dinbuigh,  should  be  declared  the  commune  forum  for  citing  parties  who,  in  violation  of 
thdr  conjugal  duties,  have  absconded  and  gone  abroad.  As  Uie  action  of  adherence  is  not 
made  competent  in  the  court  of  session,  and  the  commune  forum^  as  to  this  particular,  has 
hot  been  reserved  to  the  commissaries,  we  do  not  see,  till  the  act  is  amended,  how  a  divorce 
on  the  head  of  wilful  desertion,  where  the  party  has  fled  out  of  Scotland,  can  at  present  be 
(^ned.  This  certainly  was  not  intendea ;  and  no  one  can  reflect  on  the  circumstances 
which  geoeially  give  rise  to  the  action  of  adherence,  without  wishing  that  this  error  may  be 
speedily  oorrected. 

&  The  act  seems  to  have  put  an  end  to  a  form  of  process,  by  which  a  man,  doubtful  of 
^  legal  import  of  his  own  conduct  towards  a  woman,  was  enabled  at  once  to  bring  it  under 
^  judgment  of  the  commissaries.  We  allude  to  the  action  of  declarator  ot  freedom  and 
piiUitig  to  tUence,  which  was  often  the  only  mode  left  to  check  reports  industriously  circulated 
^'  a  woman  and  her  friends,  in  the  hope  of  ultimately  founding  adaim  of  habit  and  repute. 
This  aetioQ  is  not  yet  made  competent  to  the  court  of  session,  while  the  clause  in  the  statute 
^hich  dedarei^  **  that  the  oammsaaary  court  of  Etfnburgh  shall  possess  and  exercise  the  same 
uid  no  other  jurisdiction  in  the  sheriffdom  of  Edinbui^gh,  than  that  possessed  and  exercised 
bT  sherifi,  being  commissaries,  in  other  sheriffdoms  in  Scotland,*'  which  plainly  exdudes  it 
from  the  court  of  the  commissaries  of  Edinbuigh,  it  not  being  competent  in  anv  sheriffdom. 

6.  It  is  dedared  by  the  statute,  that  actions  of  aliment  are  competent  to  the  sheriff  courts. 
Ifinterim  aliment  be  meant,  it  was  unnecenary  to  insert  any  such  provision  in  the  statute, 
^cQiuse  the  judge  ordinary  always  had  the  power  of  adjudging  such  uiment  On  the  ether 
oand,  if  permanent  aliment  be  meant,  it  is  obvious  the  sheriffs  can  only  award  it  on  finding 
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had  DO  juriidietioii,/»-tiiia  tMtaniia^  in  auoh  caaeea.  It  only  jadgad  of 
tbem  by  adfocalion,  and  remitted  with  instructionf.  Bot  now  a  dauie 
enacts,  *'  that  all  actions  of  declarator  of  marriage,  and  of  oiiBky  of 
marriage,  and  all  actions  of  declarator  of  legitimacy  and  of  bastardy,  hzmI 
aU  actions  of  di?orce,  and  all  actions  of  separation,  a  mensa  et  ihoro^ 
shall  be  competent  to  be  brought  and  insisted  on  only  before  the  oomt  of 
session/'  The  same  act  declares  actions  for  aliment  to  be  competent  to 
the  sheriff's  court.*  As  this  act  does  not  include  the  process  of  adherens 
necesiaiy  to  found  the  action  of  di?orce,  it  remains  with  the  comminriet 
of  Edinburgh,  against  parties  domiciled  foithm  their  restricted  terriiory^ 
until  their  offices  become  vacant ;  after  which  it  passes  to  (be  gberilT  of 
Edinburgh.  The  sherifib  of  counties  are  now  competent  to  try  actioiu  of 
adherence  against  parties  resident  withm  their  territory  .f 

The  High  Court  op  Admiralty The  lord  high  admiral  of 

Scotland  had  anciently  very  extensive  powers  and  jurisdiction,  both  in  a 
judicative  and  a  political  capacity,  and  which  were  exeidsed  by  a  penon 
designed  the  judge  of  the  high  court  of  admiralty.  He  was  the  kiog*s 
lieutenant  and  justice-general  upon  the  high  seas,  and  the  coast  and 
kingdom :  in  this  court,  aU  treaties  of  commerce  with  foreign  oonntnei 
were  recorded ;  all  embargoes,  in  time  of  war,  were  laid  on  hi  its 
authority ;  and  all  letters  of  marque  and  reprisal  were  issued  under  its 
seal.  It  had  likewise  a  radical  privative  jurisdiction  in  all  maritime  aod 
mercantile  affairs,  both  civil  and  criminal  Some  doubts,  howoTeTf 
having  arisen,  with  respect  to  the  jurisdiction  of  this  court,  its  limits  aod 
extent  were  at  length  fixed  and  ascertained  by  the  followiog  statute :— t 

thai  either  marriage  or  good  'g^round  for  separation  has  been  proved:  but  these questiM 
are,  by  the  same  statute,  declared  to  be  exclusirely  competent  in  the  court  of  Kata^  ^ 
leaving  the  powere  of  the  judges  ordinary  in  alimentary  questions  eacactly  where  they  mn: 
while  a  woman  in  the  lower  ranks,  seeking  a  separation  ajid  separata  aliment  on  the  gnwrf 
of  maltreatment,  has  lost  the  benefit  of  the  oommisHirv  court 

7.  It  is  a  gmve  question  too,  whether,  .since  the  law  of  Scotland  hoMs  marriage  tabi 
contracted  by  express  or  constructive  consent,  it  be  just  to  deprive  the  poorer  duKsof  Ik 
means  which  they  have  hitherto  enjoyed,  of  judicially  establishing  that  such  oDimnthMj 
been  interchanged.  It  would  be  better  to  abolish  the  hiw  altogether,  under  the  pnStm 
protection  of  which,  a  woman  may  be  induced  to  surrender  heraeif  to  a  consensual  conind, 
than  to  put  that  protection  beyond  her  reach  by  lnterpo8in|r  a  tedious  and  expensiTe  hwsA 
But  this  is  an  evil  wliich  applies  to  all  the  cases  now  transierred  to  the  court  of  season;  m 
will  be  fidt  where  the  policy  of  rendering  justice  aoDessible  to  the  poor  is  indispatabie:  f*\ 
example,  in  the  case  of  a  poor  woman  suing  for  dedarator  of  marriage  oetebntedin  Ae; 
Ihce  of  the  church. 

The  whole  of  these  errors  might  have  been  avoided,  and  the  ftill  benefit  of  tiiestiiflli 
attained,  namely,  the  prevention  of  reiterated  appeals,  simply  by  adoptli^^  the  su^^^estiona 
the  parliamentar}'  commissioners  in  their  third  report  for  1818,  which  was  to  alkm  onlyotf 
appeal,  and  that  directly  from  the  commianury  court  to  the  inner  house  of  dther  diviscsi 
ol  the  court  of  session,  paasing  over  the  bill  chamber  and  outer  house  altogether.^ 

•  1  Wil.  IV.,  c  60,  sec  63.  f  4  Geo.  IV.,  c.  97. 

i  1681,  cap.  16. 

$  Boyd's  Judicial  Proceedings.  Mr  Lothian's  Inw  Practice  and  Styles  Pecoliarli 
Consbtorial  Actions,  &c.,  18d0.    Bell's  Law  Dictionary. 
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Our  sorere^  Jord,  oonsidering  that  the  dmring  and  eatabliahliy  the  judidlction  of  the 
Ji%b  admind  of  this  kingdom  will  greatly  tend  to  the  adTanoemont  and  enooungement  of  ! 
tnde  and  naTigation:  therefore  his  mi^eety,  with  advice  and  consent  of  the  eekates  of 
fuHmmt,  doth  ratify  and  approve  the  fifteenth  act  of  the  twelfth  parliamsnt  of  Jdnf 
Janes  YL,  id  the  whole  heads,  daiiaes^  and  artides  of  the  ssme:  and  decem  and  declares 
tJu  high  court  of  admiralty  to  be  a  sorereign  judioature  in  itself,  and  of  its  own  nature  to 
import  wmmary  execution.  And  statutes  and  declares,  that  the  said  high  admiial,  as  he 
■  his  majesty's  Ueutenant  and  jastice-general  upon  the  soas,  and  in  all  ports,  harboun,  or 
crcela  of  the  same^  and  upon  fresh  waters,  or  naTigable  rirers  below  the  first  bridges,  or 
within  the  floodmarks,  so  fiff  as  the  same  do,  or  can  at  any  time  extend ;  so  the  said  high 
admire]  hath  the  sole  privilege  and  Jurisdiction  In  all  maritime  and  seafkring  causes^  ibreign 
and  domeitic,  whether  dvil  or  criminal,  whatever,  within  this  rsalm,  and  over  all  persons^ 
M  Uwy  ore  amoemed  in  the  same.  And  prohibits  and  dischai|[es  all  other  judges  to  meddle 
vith  the  decision  of  any  of  the  said  causes  in  the  fint  instance,  except  the  great  admiral 
tod  hb  deputes  allenariy.  And  statutes,  ordains,  and  declares,  that  it  is  the  privilege  of  the 
■id  high  admiral  to  cause  parties  to  become  enacted  and  find  caution,  not  only  Ibr  com- 
pearanoe,  but  fur  performance  of  the  acts  and  sentences  of  his  court ;  and  that  he  may 
poniah  all  breaken  of  his  arrestments,  and  resisters  of  his  officers  in  the  execution  of  his 
preoepts  and  apply  the  fines  and  amercements  to  his  own  use,  conform  to  the  laws  of  the 
kingdom.  And  further  statutes  and  declares,  that  the  high  court  of  admiralty  is  a  supreme 
opoit;  sod  that  the  decreets  and  acts  of  all  other  inferior  courts  of  admiralty  are  subject  to 
tke  review  and  reduction  of  the  said  high  court  of  admiralty.  And  for  the  more  ready  and 
(fAk  despatch  of  justice  in  maritime  and  seafiuing  causes,  foreign  and  domestic,  whether 
mil  or  criminal,  within  this  realm,  and  over  all  persons,  in  so  far  as  they  are  concerned  in 
the  wne,  both  to  natives  and  strangers :  our  sovereign  lord,  with  advice  and  consent  foresaid, 
prohibits  and  discharges  all  advocations  in  the  aforesaid  causes,  from  the  said  court  of 
admiralty  to  the  lords  of  seaaion,  or  to  any  other  judges  whatsoever,  in  all  time  coming: 
and  that  no  suspension,  or  other  stop  to  the  execution  of  the  decreets  or  acts  of  the  court  of 
adminlty  be  passed  by  the  lords  of  session,  at  any  time  hereafter,  except  by  the  whole  tords 
n  praentia  in  time  of  session,  and  by  three  of  the  said  lords  in  time  of  vacation,  met 
tii^ether  to  that  effect ;  and  that  if  any  suspensions  or  stops  shall  happen  to  be  passed  in 
nauoer  foresaki,  the  same  be  summarily  discussed  upon  a  bill,  and  be  privileged  and 
exeeiMd  fkom  the  ordinary  course  of  the  roll ;  and  if,  upon  discussing  thereof,  the  same  shall 
be  fbond  to  have  been  wijustly  and  maliciously  raised,  that  the  said  high  court  of  admiralty 
■Baji  upon  the  application  made  by  the  parties  concerned,  modify  and  decern  the  damages 
they  have  sustained  by  the  said  suspensions  and  stops  of  execution  of  their  ads  and  decreets^ 
attoar  the  expense  of  plea  before  the  tords  of  session,  which  is  to  be  modified  by  the  said 
hnii  of  sesrion.  As  also  his  mi^esty,  with  the  advice  and  consent  fi»resaid,  statutes  and 
vdains.  that  it  shall  be  hiwful  and  competent  to  the  said  court  of  admiralty  to  review  their 
«*n  decreets  and  aentencea,  if  there  be  just  occasion  for  the  same.  And  his  migesty,  with 
tbe  advice  and  consent  aforesaid,  decerns  and  dechu'es,  that  it  is  the  sole  right  and  privilege 
of  the  high  admiral  and  his  deputes,  the  judges  of  the  high  court  of  adminlty,  to  giunt 
pBses  and  safe  conducts  to  all  ships ;  and  inhibits  and  discharges  all  others  to  grant  the  same, 
V  they  win  be  answerable  upon  their  highest  peril.  And  his  majesty,  with  advice  and 
CMMDt  afiirasaid,  casses,  annuls,  and  rescinds^  all  and  whatsoever  laws,  acts  of  parliament, 
orctttoms,  contnry  to,,  or  anywise  inconsistent  with  this  present  act 

From  tbig  period  down  to  the  Union,  the  judge  of  admiralty  exercised 

^  the  above  recited  powers  and  jurisdictions :  and  as  the  preservation 

of  the  rights  and  jurisdictions  of  the  court  affected  the  trade  and  commerce 

of  the  nation,  an  act  in  the  reign  of  queen  Anne,  provided, 

1^  all  admiralty  jurisdiction  shall  be  under  the  lord  high  admiral,  or  commissioners 
for  the  admiialty  of  Great  Britain :  and  the  court  of  admiralty  now  established  in  Scotknd 
thall  be  cootinued ',  and  all  reviews,  reductiora^  or  suspensions  of  the  sentences  in  maritime 
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causes  oompetent  to  the  jnrlidicUon  of  that  otmit,  shall  remain  in  the  same  manner  as  now 
in  Scotland,  until  the  parliament  of  Great  Britain  shall  make  such  regulations  as  shall  be 
judged  expedient  for  the  whole  united  kingdom:  so  as  there  be  always oontinned  in Srot- 
land  a  court  of  admiralty  such  as  in  England,  Ibr  determination  of  all  maritime  cso, 
relative  to  private  rights  in  Sootkuid,  competent  to  the  jurisdiction  of  the  adnnnlty  eont, 
subject  nevertheless  to  such  alterations  as  shall  be  made  by  the  parliament  of  Cmt 
Britain* 

The  jurifldiction  and  privfleges  formerly  competent  to  this  court,  lure 
been,  since  the  Union,  exercised  by  a  lord  high  admiral,  or  Yice  admiral, 
appointed  by  his  majesty,  and  who  again  grants  oomnussions  to  inferior 
admirals  during  pleasure.  By  the  abore  cited  act  of  1081,  the  juiis- 
diction  of  the  high  court  of  admiralty  extends  to  all  maritime  causes j 
and  so  comprehends  questions  of  charter  party,  freight,  salvages,  wrecks, 
bottomries,  policies  of  insurance,  and  in  general  all  contracts  concerning 
the  lading  or  unlading  of  ships,  or  any  other  matter  to  be  performed 
within  the  yerge  of  the  admirai*s  jurisdiction.  And  all  actions  for  delivery 
of  goods  sent  on  ship  board,  or  for  recovering  their  ralue,  or  where  the 
subject  of  the  suit  consists  of  goods  transported  by  sea  from  one  port  to 
another.  All  these  causes  are  privative  to  the  admiralty  court,  and  must 
be  brought  before  it  prima  instantia.  Thus,  though  the  court  of 
session  may  review  the  admiral*s  decrees  by  suspension,  it  cannot  carry  a 
maritime  action  from  him  by  advocation;  and  even  wheo  causes  dependiog 
before  inferior  admirals  are  brought  by  advocation  before  the  court  of 
session,  they  generally  remit  them  to  the  high  admiral,  who  is  declared 
by  the  statute  sole  judge  in  the  first  instance. 

This  court  has  power  not  only  to  review  and  reduce  the  decrees  and 
sentences  of  inferior  admirals,  but  likewise  its  own.  And  there  is  frequenllj 
occasion  for  the  high  admiral  to  review  his  own  decrees:  because  defenders 
are  often  decerned  in  terms  of  the  libel,  for  failing  to  find  caution,  di 
Judhio  sisti  et  judicatum  solvi :  and  it  is  highly  expedient  that  the 
court  of  admiralty  should  be  vested  with  power  to  exact  such  caution, 
because  frequently  strangers  are  cited  before  it,  who  might  by  withdraw- 
ing out  of  the  kingdom,  render  its  jurisdiction  ineffectual,  unless  caution 
(security)  was  found.  It  is  therefore  the  uniform  custom  of  this  court  (o 
ordain  defenders,  in  causes  purely  maritime,  to  find  security  accordingly; 
and  upon  their  failing  to  do  so,  to  decern  in  terms  of  the  h'bel.  Tbe 
defender  may  be  compeUed  either  to  find  such  security,  or  to  go  to  prison 
upon  the  pursuer's  application,  even  before  the  action  is  called  id  court: 
the  pursuer  deponing  that  he  has  just  reason  to  suspect  that  the  defender 
is  about  to  leave  the  kingdom,  and  in  meditations  fugce^  And  on  tbe 
other  hand,  the  pursuer  must  find  security  for  the  defender's  expenses 
and  damages  (if  insisted  for)  in  the  event  he  shall  be  found  entitled  tliereto. 

*  5  Anne,  cap.  8. 
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[( was  ako  peculiar  to  this  court,  for  libels  to  contain  different  condosions. 
hr  ifistance,  they  might  contain  a  constitution  of  the  debt  against  the 
ommon  debtor,  and  a  forthcoming  against  the  person  in  ifhose  hands 
irnstments  have  been  used;  or  a  constitution  of  the  debt,  and  a  sale  by 
iuetion  of  the  vessel  arrested.  Judgments  pronounced  upon  such  actions 
lare  been  repeatedly  affirmed  by  the  court  of  session. 

Thig  court  was  also  competent  in  mercantile  matters,  but  had  no  priva- 
ife  juriidiction  therein,  nor  was  entitled  to  exact  security  from  the  parties, 
19  in  maritime  cases.  Thus  the  high  court  of  admiralty  had  a  cumulative 
orifldietion  in  the  first  instance  with  the  court  of  session,  between  mer- 
diants  and  others  beyond  seas,  and  between  them  and  persons  in  Scotland, 
irising  from  contracts,  or  otherwise  relating  to  commerce;  and  actions 
]poo  bills  of  exchange,  from  time  immemorial,  have  been  found  competent 
a  (he  high  court  of  admiralty,  as  bemg  in  re  mercatoria;  but  deputy 
idinirals  had  no  jurisdiction  in  cases  merely  mercantile.  In  a  case  whicli 
lepeoded  before  the  court  of  session,  on  17th  July  1506,  the  competency 
)f  tbe  admiral's  arrestment,  founded  upon  an  inland  bill,  having  been 
)bjected  to,  the  lords  by  a  solemn  decision  sustained  the  arrestment. 

The  lord  high  admiral  of  Scotland  held  his  office  from  the  crown, 
luring  his  majesty's  pleasure,  and  had  the  appointment  of  the  officers, 
judge,  clerk,  and  all  the  subordinate  admirals  in  Scotland. 

The  procurator-fiscal  of  court  held  his  office  by  gift  from  the  judge* 
uhniral,  and  enjoyed  it  ad  vitam  aut  culpam.  His  duty  was  to  give  his 
coDcurrence  in  all  actions  before  the  court  when  necessary. 

The  faculty  of  advocates  were  entitled  to  plead  and  practise  before  this 
:ourt,  as  well  as  the  procurators  belonging  to  it. 

The  principal  clerk  of  court,  who  is  the  extractor,  held  his  office  from 
ibe  high  admiral,  and  enjoyed  it  ad  mtam  aut  culpam.  The  depute 
derk  held  his  commission  from  the  principal,  and  the  office  depended 
upon  the  principal's  life. 

The  macers  of  court  were  appointed  by  the  judge- admiral.  Their 
iuty  was  to  execute  summonses  and  warrants  of  court;  or  when  the 
party  was  at  a  distance,  to  grant  concurrence  to  messengers  at  arms  to 

The  British  arms  and  an  anchor  were  engraven  on  the  seal ;  with  the 
Qiotto,  Horn  8oit  qui  mat  y  pense :  and  in  the  circumscription^  Sigillum 
AdmiralUatis  Seotke.* 

In  the  present  reign  the  court  of  admiralty  in  Scotland  has  been  entirely 
a^wlished,  and  its  jurisdiction  transferred  to  the  court  of  session,  by  "  An 
act  for  uniting  the  benefits  of  jury  trial  m  civil  causes  with  the  ordinary 

•  Bell's  Law  Dictionary.     13o\d's  Proceedings  before  ihe  Inferior  Courts  in  Scotland. 
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jurisdiction  of  the  CM>urt  of  sesaion,  and  for  making  certain  other  sltefation^ 

and  reductions  in  the  judicial  establishments  of  Scotland/**  as  fd^om:— 

XXI.  And  whereas  all  maritime  Gauaea  may  now  be  brought  by  renews  before  the  odbH 
of  aewon,  and  many  cauaes  formerly  heard  and  determined  by  the  high  court  of  •dminh) 
are  now  remitted  to  the  jury  court :  and  whereai  the  court  of  Justiciary  holds  a  cumnklni 
jurisdictian  with  the  high  court  of  adn^ralty  as  to  all  crimes  competent  to  be  tried  by  Um 
high  court  of  admiralty :  and  whereas  it  has  become  unneceanry  and  inezpedient  to  ub. 
tain  any  separate  court  for  maritime  or  admiralty  causes;  be  it  therefiwe  coacted,  tlattk 
high  court  of  admiralty  be  abolished,  and  that  hereafter  the  court  of  seasiaD  atiall  hoUiid 
exercise  original  jurisdiction  in  all  maritime  dril  causes  and  prooeeding8»  of  theamenatan 
and  extent  in  all  respects  as  that  held  an'l  exercised  in  regard  to  such  caosei  by  the  kigl 
court  of  admiralty  before  the  passing  of  this  act:  and  all  applications  of  a  summBry  vttan 
connected  with  such  causes,  may  be  made  to  the  lords  ordinary  on  the  biDs:  provided  alnji 
that  all  such  causes,  not  exceeding  the  value  of  twenty-five  pounds  sterling,  shall  be  inMitutdi 
and  carried  on,  in  the  tint  instance,  before  an  inferior  court,  in  the  manner  diredcd,  and 
with  the  exceptions  specified  in  an  act  of  pariiament  of  Scotland  paased  in  the  ymrajka 
hundred  and  seventy-two,  intituled  An  Act  concerning  the  regulatitm  of  the  JvMoatma. 

Sheriff's  Court Like  most  of  our  other  offices  of  jariadiction^ 

that  of  sherifT  had  formerly  been  hereditary  in  the  great  families  of  tlu 
nobility,  and  the  jurisdiction  of  the  sherifT  seems  anciently  to  have  bea 
very  extensive,  but  the  establishment  of  the  court  of  session  natarali; 
drew  to  it  the  more  important  feudal  questions.  The  office  of  sheriff,  in 
Scotland,  differs  very  essentially  from  the  same  office  in  EngUmd.  Bf 
statute,f  after  the  attempt  of  Prince  Charies  Edward  on  the  Britiah  ciowd, 
the  hereditary  jurisdictions  of  the  Scottish  nobility  were  resumed,  and 
annexed  to  the  crown.  The  crown  being  the  fountain  of  justice,  and  h 
the  fundamental  principles  of  the  British  constitution,  the  kbg  bai  alooe 
the  right  of  creating  courts  of  judicature. 

The  king,  therefore,  is  sherifT  in-chief  over  every  county,  and  appoinlf 
a  deputy.  The  sheriff  depute  is  the  magistrate,  or  judge  ordinarj  oon- 
stituted  by  the  crown  over  a  particular  shire  or  county.  The  office  is  <rf 
considerable  antiquity,  and  from  the  nature  and  extent  of  the  juriidictioQ 
attached  to  it,  and  the  numerous  and  important  duties  falling  to  be 
discharged  by  it,  the  legislature  has  wisely  providedj:  that  there  ibali  be 
one  sherifT  depute,  or  steward  depute,  in  each  county  or  stewartrj,  to  be 
appointed  by  the  king,  who  must  be  an  advocate  of  three  yean'  staodiog, 
and  who  is  likewise  very  properly  declared  incapable  of  acting  as  id 
advocate  in  any  case  brought  from  the  county  of  whkh  he  is  the  iberiff 
^  depute.  These  deputes  are  each  authorized  to  name  one  or  more  rab- 
stitutes,  either  over  the  whole  shire,  or  within  a  particular  district  of  H, 
for  whom  the  .depute  is  responsible ;  and  they  may  not  only  hold  courts  it 
their  chief  burghs  or  county  towns,  but  itinerant  courts,  when  or  where 
they  please,  or  where  they  shall  be  directed  by  his  majesty,  on  previouslj 
publishing  notice  at  the  several  parish  churches  within  the  dirtiiet  where 

•  1  Wil.lV.,ca>.9eaxxi.  f  20  Geo.  II.,  c  4a  \^^^ 
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tbflj  mtead  to  hM  their  court.  Every  deputy  is  bound  to  reside  personallj 
vitiffli  hit  oovnty  or  stewartiy  for  at  leart  ibur  montlM  in  the  year.  AB 
the  sheriff  deputes  iviio  were  appointed  by  the  act  in  1756,  or  ibould 
iftervaidi  be  appointed,  are  to  hold  dieir  offices  ad  fn$am  atU  euipam  t 
bot  for  nslveisation,  or  misbehanour  in  his  office,  a  sheriff  depute  may 
be  deposed  by  the  court  of  session,  at  the  suit  either  of  the  king's  adrocate^ 
or  of  any  four  fireehdden,  wiio  Iwfore  ihe  passnig  of  die  refbrm  bill  were  , 
flidtled  to  vote  in  the  election  of  a  member  of  pariiament  for  th^eounty  t 
or  10  the  erent  of  ddmquency  being  charged  and  estaUished  against 
him  in  pariiament,  an  address  founded  on  it,  to  the  kmg,  by  either  houses 
would  of  course  produce  his  removal  from  office.* 

Hfo  gberiff,  or  Stewart  depute  or  substitute,  can  be  steward,  diamber- 
hin,  or  commissioner,  in  any  subject  whatsoever,  nor  oafleetor  of  the 
ttSB,  neither  can  he  exercise  nor  act  in  the  service,  employment,  or  office 
ef  my  each,  under  the  penalty  of  an  ipso  facto  forfSeiture  of  his  office  of 
sberiff. 

The  sheriff's  jurisdiction,  both  dvil  and  criminal,  was  anciently  nearly 
«  ample  within  his  own  territory  as  that  of  the  supreme  courts  off  sessioB 
ttd  jafticiaiy  was  over  the  whole  kingdom :  for  he  received  in  his  <lourt 
(be  four  pleas  of  the  crown,  viz.,  murder,  robbery, 'rape,  and  flre-raising» 
wboi  autharked  by  the  justiciary:  and  he  judged  in  declarators  of  pro- 
pettj,  or  pleas  of  right,  smd  in  other  questions  of  the  greatest  importance« 
aid  even  after  his  jurisdiction  came  to  be  more  limited,  it  retamed  for  a 
conndecahle  time  this  supreme  mark,  that  it  received  causes  from  the 
baron-eourts  of  sulject-soperiors  to  the  sheriff  court  And  to  this  day 
tbe  sheriff  judges  in  all  actions  upon  contracts  or  other  personal  obli*- 
gatioitt  to  the  greatest  extent,  whether  the  suit  he  brought  against  the 
debtor  himself  or  his  representative^  in  forthcomings,  in  poindings  of  the 
Sivond,  in  mails  and  duties,  and  in  all  possessory  actions,  as  removings, 
■ejections,  spuhies,  &c. :  in  aU  brieves  issuhig  from  the  chancery,  as  of 
inqneit,  terce,  divisfon,  tutors,  &C.,  and  even  in  adjudications  of  landed 
otates,  when  proceeding  on  the  renunciation  of  the  apparent  heir,  but  in 
BO  odier  adjudications,  except  perhaps  adjudications  in  implement  Hb 
pneieDt  criminal  jurisdiction  extends  to  certam  capital  crimes,  as  theft, 
and  even  murder,  though  it  be  one  of  tbe  pleas  of  the  crown ;  and  he  is 
competent  to  most  questions  of  public  police,  and  has  a  cumulative  juris- 
diction with  justices  of  the  peace  in  all  riots  and  breaches  of  the  peace. 

In  the  reign  of  George  IV.,f  it  was  enacted,  that  from  and  after  the 
1st  January  1884,  the  sheriffs  or  Stewarts  depute  of  the  respective 
eoontiea  in  Scotland,  (excepting  Edinburgh,  Haddington,  and  Linlithgow, 

*  21  Geo.  11^  c.  19.  14  Geo.  IV.,  c  97. 
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which  dieriffdonw  shall  be  and  ramain,  the  commnBrioi  of  Edinbaigb,  I 
proTided  for  by  the  nune  act)  ahall  fill  the  office  of  comrnkmy  and  ibed 
■abdHntea  within  their  leBpeetive  ahim,  and  shall  exerciae  within  ik 
respectiTe  commisiariots,  the  power  and  anthority  ezereised  bj  the  knai 
inferior  conmutsionen,  with  certain  exceptions  piOTided  by  the  act  ] 
another  act,  SOth  May  18S5,*  it  is  enacted,  that  lioni  and  after  i 
pasring  of  this  act,  it  shall  he  lawful  for  any  sheriff  in  Scotland,  wit| 
his  county,  to  hear,  try,  and  determine  aD  drfl  canaea  and  comphini 
that  may  be  completdy  brought  before  him,  wherein  the  debt  or  demal 
diall  not  exceed  the  value  of  eight  pounds  sterling,  exdnsive  of  expeo^ 
and  fees  of  extract,  in  a  sununaiy  way.  I 

Shbriff*8  Duties  and  Jubisdiction  in  Gbiminal  Matters^ 
Sheriffs  are  bound  to  attend  the  judges  of  justiciary  when  on  their  dreol 
ayres :  and  since  the  new  regulation  of  their  courts,  they  reliere  jostM 
of  the  peace  of  a  great  part  of  the  criminal  business,  judicial  as  ^  i 
ministerial  and  magisterial,  which  deroWes  on  their  brethren  in  Eog^il 

The  old  method  of  taking  up  dittayf  by  the  stress  and  Porteons  rolis, 
was  abolished  in  the  reign  of  queen  Anne;  and  the  aet§  directs,  tiuUafii 
the  Ist  May,  1710,  the  sheriffs,  magistrates  of  burghs,  and  other  inferiii 
judges,  shall  upon  the  S9d  day  of  February  and  SSd  day  of  July,  aimaalli 
hold  courts  at  their  usual  places  of  sitting,  there  to  receive  informatioD  c 
mattera  criminal  to  be  tried  at  the  ensuing  circuits.  And  ibeae  migi 
strates  are  bound  to  transmit  written  abstracts  of  the  accoaatioDs  offenl 
to  them  at  their  respective  courts,  forty  days  at  least  before  the  sittnig  o| 
the  respective  circuit  courts,  to  the  lord  justice-cleik  and  his  depotiej 
containing  the  material  circumstances  of  the  several  charges,  and  of  tm 
eridence  by  which  they  are  supported,  so  as  indictments  may  be  prepanil 
in  due  time,  and  in  proper  form,  for  the  trial  of  the  persons  aecsiedj 
This  statute  farther  commits  the  making  of  presentments  to  the  joftkx^ 
of  the  peace  assembled  in  quarter  sesdons,  or  in  two  meetiiigi  to  b^ 
held  by  them  for  that  special  purpose,  on  the  days  already  mentioiMdi 
But  in  practice  this  duty  has  devolved  upon  the  dieriff,  whose  offie^ 
was  new-modelled  in  1748,  on  a  plan  which  affords  far  better  security 
than  formerly  for  his  skill  and  diligence  in  such  matters ;  and  imposes  on 

*  6  Geo.  IV.,  c.  24. 

f  DUtay,  ig  a  technical  term  In  criminal  law,  tlgnifVini^  the  matter  of  ehaiye,  mgnni 
of  indictment  against  a  penan  accused  of  a  crime.  The  manner  of  takb^  vp  dUtmf,  s^ 
was  termed,  or  obtaining  information  and  presentments  of  crime,  in  oraer  to  tnu,  is* 
mideiigone  various  chani^es. — BelTs  Law  Diet, 

\  Porteoui  RolL-^TloB  was  a  roll  of  the  names  of  offenden,  which,  hy  the  old piKtke 
of  the  justidaiT  oonrt  was  prepared  by  the  jtistSce-derk  from  the  inibnoations  or  Grimes 
furnished  to  him  or  his  deputies,  by  the  local  authorities  in  the  different  disCricto  ooDpiv 
bended  within  the  circuits.  The  justfoe-clerlc  seems  also  to  have  prepared  the  faMUctmeai^ 
and  to  hare  taken  the  other  steps  necessary  for  bringing  ofiioders  to  jvsHke^-^Beitt  1m 
Diet, 

§  8  Anne,  c.  16. 
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Id  the  oUigalion  of  oMklng  immwiiate  inquiry  into  the  nature  and 
keumatances  of  every  crime  committed  in  his  Bheriffdomy  as  soon  as  hk 
Ileal  or  the  party  injiired  shall  prefer  any  complaint  to  him.  Hence  it 
fHienUy  happeni^  that  the  offender  haa  been  arrested  or  held  to  bail,  and 
b  whole  preoo^tion*  finished  and  tranamitted  to  his  majesty's  advocate^ 
iko  k  now  the  proper  officer  lor  receiving  it,  before  the  statutable  day  for 
b  presentment  of  crimeSi 

For  iUostrating  with  greater  eflfect  the  sheriff's  jurisdiction  in  criminal 
ailten,  we  shall  here  briefly  advert  to  the  exdoaive  jurisdiction  of  the 
■art  of  justiciary.  This  results,  in  some  instances,  from  the  nature  of 
xrtaiii  crimes:  for  example,  in  the  case  of  treason,  for  which  the  lord 
rivocate  alone  can  prosecute :  all  prosecutions  of  justices  of  the  peace, 
Aeriffsy  magistrates  of  burghs,  other  inferior  judges  or  officers,  for  negli- 
gence, corruption,  pr  maivevMtioii  in  office,  to  which  may  be  added  pro- 
peatioos  for  deforcement  of  messengers.  In  other  cases,  this  exclusive 
fnrogative  is  the  creature  of  statute:  such  as  the  crime  of  Bom%ngt\ 
•r  extorting  jneat  and  drink  from  others  by  force  or  menaces;  the  crime 
of  notour  adultery  ;f  that  of  assaulting  ministers  for  causes  pertaining  to 
tkeir  clerical  functions;  that  of  blasphemy,  or  denying  the  doctrine  of  the 
boij  trinity;  that  of  clandestine  mairiage,  if  the  celebrator  is  to  suffer 
knishment,  or  corporal  pains;  that  of  seducing  artificers  to  go  abroad  ;$ 
aid,  in  general,  that  under  all  statutes  inflicting  the  doom  of  trans- 
portation, which  is  not  within  the  commission  of  the  sheriff,  or  other 
inferior  judges :  while  this  affords  a  ground  for  the  like  interference  as  to 
ample  banishment  from  Scotland.  This  catalogue  is  still  augmented  by 
iliat  of  incest;  the  cursing  or  beating  of  parents;  the  attempt  to  kill  a 
nnister,  or  rob  his  house;  the  fighting  a  duel;||  the  invading  (assaulting) 
of  aprivy  counsellor;  the  new  felonies  created  by  the  riot  act;1f  the  enlisting 
of  ooldiera  to  serve  in  a  foreign  state,  all  which  are  peculiar  to  the  justi- 
CBTj.    Besides  all  those  offences  against  the  officers  of  the  revenue  acting 

*  PrccG^tfion  is  an  examination  by  the  Jodce  ordinary  or  justices  of  the  peace  where 
Bf  crime  has  been  committed,  in  onier  that  the  fkcts  connected  with  the  offence  may  be 
snrtBined,  and  full  and  perfect  Information  given  to  the  public  prosecutor,  to  enable  him 
to  prepare  the  libel  or  indictment,  and  carry  on  the  prosecution.  In  this  investigation,  the 
ntneses  are  not  usually  put  upon  oath,  and  they  must  be  examined  separately ;  nor  is  the 
Mcuaed,  nor  any  person  in  his  behalf,  admitted  to  be  present  when  the  precognition  is  talcen. 
llicBe  who  know  any  thing  of  the  ihct  may  be  compelled  to  come  forward :  and  for  this 
Yos^a»  the  judge  grants  a  warrant  to  summon  them,  which,  should  they  disobey,  will  be 
fclhmed  by  a  warrant  of  i mpn'sonment  until  they  comply.  The  precognition  must  be  taken 
prior  to  the  execution  of  the  criminal  letters  ;  for,  after  that,  communications  between  the 
praecator  and  the  witnesses  are  improper. — EeWi  Law  Diet. 

t  By  statute,  1561,  a  106.;  1061,  c.  21;  1695^  c  851. 

t  Notmtr  adultery, — The  Uw  of  Scotland  makes  a  distinction  between  simple  and  notour 
adoltery.  The  latter  is,  where  issue  is  procreated  between  the  adulterera;  where  they  are 
Known  to  live  together  at  bed  and  board ;  or  where  they  give  scandal  to  the  church,  and  are 
lankatedfoi ~  "^  _  ^  .. 


I  for  their  obstinacy.    Bv  act  of  parliament,  1551,  c.  SO,  notour  adultery  y 
panished  by  the  kss  of  moveables;  and  by  a  posterior  statute,  156S,  c.  74,  it  was  rendered 
apitel    The.punishnieDt  of  simple  adultery  Is  arbitrary. — EelCs  Law  Diet. 
S  5  Geo.  I.,  c.  27.  |)   1600,  c,  12.  1  Isi  Geo.  I.,  c.  fi. 


515  COURTS  OF  LAW  m  SCOTLAND. 

in  their  dut j,  which  the  statates  of  later  tioieB  bare  raised  to  the  nmk  of 
felonj,  and  puniihed  with  death.  In  like  maimer,  it  is  only  to  tlie  lords 
of  justieiary,  and  never  to  anj  inferior  judge,  that  the  court  of  9mm 
remit  in  cases  of  forgery  or  falsehood;  and  in'  aneient  praotiee,  the  fimr 
fdeaii  of  the  eronm^  murder^  rolilMry,  rape,  If^-raising  r  of  the  («o 
fDrmer  of  which  the  sheriff  is  now  deemed  competattt  This  oonrt  too 
may  appoint  a  sheriff  depute,  in  the  event  of  a  vaeaiMy,  pro  ien^Mfre^  for 
the  purjpose  of  executing  the  Porteous  rolls;  and  in  virtue  of  thdr  ao^ 
officium^  they  assign  aliment  to  prisoners;  visit  and  approve  of  oewgaok; 
assign  particuhir  places  of  keeping  for  priaoners,  sndi  as  the  eartle  of 
Edinburgh;  liberate  those  whose  lives  ate  in  danger  from  eoDfinemeol: 
it  authorizes,  too,  the  edictal  citation  of  vagabond  or  lawless  and  despenle 
persons,  who  have  no  established  dweliing-plaee;  and,  in  certain  iuUnett, 
reviews  the  sentences  of  inferior  judges. 

The  lords  of  justiciary  can  also  take  special  cognizance  of  tnalTei«tioi» 
of  public  officers :  they  may  summarily  inflict  a  snitaiile  censure  on  mes- 
sengers and  macers  for  negligence,  extortion,  or  any  other  abuse  in  the 
citation  of  pannels,*  witnesses,  or  assizers ;  or  in  the  taking  and  takyfBifm^ 
priMmers  on  their  warrants :  on  gaolers,  for  cruelties  or  oppresaoo  (oinrds 
prisoners  for  crimes :  on  the  magistrates  of  burghs,  Ibr  the  escape  of 
such  prisoners,  or  the  insufficiency  or  unwholesomeness  of  their  gaob :  on 
sherifis,  for  failure  to  attend  the  judges  on  their  circuits,  or  iaaceoracj  n 
the  execution  of  the  Porteous  rolls,  or  of  warrants  for  the  cottveysnee  of 
criminals,  or  the  like  t^  on  the  cleriu  of  the  court  of  justiciary,  for 
exacting  improper  fees,  or  for  gross  omissions,  blunders,  or  feMoods  io 
the  act  of  their  official  duty. 

At  the  same  time  it  may  not  be  uninteresting  here  to  notice,  that  tbere 

*  Pannel,  in  Scotch  law,  moans  the  accused  penon  in  a  criminal  action  £rom  the  time  cf 
bis  appearance.— fie£r«  Law  Diet, 

Pond,  in  English  law,  is  used  more  particularly  for  a  schedule  or  roll  oontainiiir  the 
names  of  such  juron  as  the  sheriff  returns  to  pass  upon  any  trial ;  and  the  imponneUing  a 
jur}'  is  the  entering  their  names  by  the  sheriff  into  a  panel  or  little  schedule  of  parchmcDL- 
Tondm^t  Law  Diet, 

f  More  particularly  in  regard  to  sheriff^  the  judge  on  the  southern  drcnit.  in  May, 
1788,  deprived  ihe  steward^ubstitute  of  Kiriccudbright  of  his  office,  and  declared  him 
incapable  of  holding  it  for  the  future,  for  an  Irregulantv  in  the  execution  of  theeibttioo  &f 
ihe  pannels  in  the  Porteous  roll.  Again,  in  tne  spring  of  1744,  the  sheriiF-depate  cf 
Wigton  having  failed  to  attend  the  judges  on  their  arcuit,  was  ordered  befbre  the  coart  at 
Edinburgh,  and  publicly  reprimanded.  Also  in  the  spring  of  1777,  the  judges  on  Ibe 
northern  dncuit  reported  to  the  court,  that  the  sheriff  of  Sutherland  had  niied  to  attend 
thorn,  or  to  offer  any  excuse  for  his  absence,  for  which  he  was  reprimanded.  Nsjr,  on  the 
Sd  May,  1780,  the  judges  on  the  western  circuit  found  the  sheriff  of  Wigton  Ibdile  in  a  (hie, 
and  in  damages  to  the  party  aggrieved,  for  the  execution  of  an  uninst  and  cpprevTe  sen- 
tence ;  thougli,  from  the  more  recent  judgment  in  the  case  of  John  Gray,  aheriff-depntf 
of  Wigton,  en  the  complaint  of  James  Maclde,  for  refusing  to  receive  or  transmit  m 
presentment  of  a  criminal  at  his  instance,  it  is  to  be  inftrred,  that  the  sheriff  is  now  entitled 
to  the  benefit  of  a  trial  in  such  cases,  by  an  assise  summoiied  on  a  libdled  diaige  in  ODinmon 
oourae.  In  short,  all  magistrates  and  public  officers  of  every  decree,  are  under  the  niT' 
uizance  of  the  court  of  justiciary,  not  only  for  ordinary  tnuiqjgrcauons,  but  also  for  suoi» 
those  into  whidi  they  may  have  inadvertently  fallen  in  their  offidal  capacity. 
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are  certain  priTilege«  w1ii<A  attach  to  partiealar  claaei.  For  insudoa) 
Soottab  peera,  bj  the  treaty  of  Uuon,  enjoy  all  the  priTflegea  of  British 
peen,  except  that  of  ritting  in  the  honae  of  lords  in  their  own  right,  and 
eqieeiaBy  the  piiviiege  of  being  tried  as  peen  of  Great  Britain;  conse- 
queDtiy  the  rale  in  each  eases  is  as  follows :  for  high  treason,  petty 
treason,  or  misprision  of  treason,  also  for  murder  or  any  other  felony, 
tfaej  are  subject  only  to  the  judgment  of  their  ow^  ordw,  assembled  in  the 
eourt  of  the  lord  high  steward  of  Great  Britain ;  towards  which  trial  a 
bill  niiist  be  found  in  terms  of  the  statute*  by  a  grand  jury  of  twelve 
men,  vho  may  be  commoners,  and  before  a  special  commission,  which  shall 
isnie  for  that  purpose.  This  privilege  is  inherent  in  afl  the  individuals  of 
the  Scottish  peerage,  equally  as  in  the  sixteen  peers  who  represent  that 
order  in  the  house  of  lords :  and  even  for  those  members  of  the  peerage, 
ladi  as  females,  minors,  and  formerly  papi8t8,t  who  cannot  be  elected  as 
i^nsentative  peers.  On  the  other  hand,  for  all  offences  of  a  lower 
degree^the  Scottish  peers,  like  the  British,  are  answerable  in  the  ordmary 
oomts  of  justice  ;  and  it  is  said  also,  that  they  are  liable  to  attachment  for 
Midi  contempts  of  court  as  are  of  a  high  degree.  For  instance,  James 
earl  of  Roseberry  was  outlawed  in  the  court  of  justiciary  on  a  libels  for 
M>rcement.^     And,  in  1740,  the  earl  of  Morton  was  tried  there  on  the 

*  6  Anne,  c,  23. 

f  There  is  noyr,  slnoe jpaasing  **  the  Relief  Bill,"  no  (HstinctioD  made  between  Protestant 
and  Rtfman  Catbolle  nobitity. 

t  Ubely  18  wed  in  Scotch  law  in  difl^rent  rfgnifloations :  it  is  applied  to  the  form  of  the 
nmphfait,  or  the  ground  of  the  chaige,  on  which  either  a  dvil  or  criminal  prosecution  takes 
jiiBGe.    It  is  atao  applied  to  scandal  reduoed  into  writing. 

Orimma!  Sbel,  whether  in  the  form  of  an  indictment  or  of  criminal  letters,  is  in  a  syllogistic 
form,  in  which  the  fiM^or  proposition  states  the  crime  by  its  appellation,  or  by  description^ 
ud  that  it  is  severely  punishable.  The  minor  proposition  avers  that  the  pannel  has  l>een 
guilty  of  this  crime,  and  states  the  partlculats  of  the  deed  which  he  has  done.  The  amdu* 
«m  is,  that  on  conviction  the  pannel  ouff ht  to  suffer  the  pains  of  hiw. 

In  a  cwU  action. — In  the  supreme  dvil  court  the  libel  is  contained  in  letters  passing  under 
the  Bgiiet,  called  a  summons,  which  runs  in  the  king's  name,  and  Is  addreved  to  messengers 
It  arms  or  sberiflb  in  that  part.  The  pureuer's  (or  plaintifTs)  title  to  insist  in  the  action  is 
stated ;  the  cnmnd  of  his  action,  and  the  condusions  by  which  justice  is  to  bo  done  to  him, 
are  put  in  the  form  in  which  the  judgment  is  to  be  pranonnosd ;  and  the  whole  closes  with 
an  order  on  the  messenger  to  cite  the  deAmder  to  appear  in  court,  and  hear  decree  viven 
ipnst  him,  in  terms  of  the  conclusions  of  the  libel,  or  to  show  cause  on  the  contnuy.  Where 
pe  summons  is  laised  in  an  inferior  court,  it  does  not  run  in  the  king's  name,  but  in  the 
jodp's,  and  is  directed  to  the  officers  of  court,  who  by  the  will  of  the  summons  are  ordered 
to  cite  the  defender  to  appear,  that  he  may  hear  decree  given  against  him. 

^^.—Scandal  reduced  into  writing  and  puMisbed  or  drculated,  is  of  all  otfaera  the  most 
public  and  permanent*  and  ought  therefore  to  be  punished  with  greater  severity  than  where 
the  SQuidal  is  merdy  spoken :  the  animus  injurandi  is  likewise  more  dearly  proved.  This 
o9i3ioe  may  be  the  foundation  of  a  criminal  prosecution,  or  of  a  dvil  action  for  reparation,  or 
of  acamUnation  of  both  actions.  The  offence  consists  either  in  turning  the  person  into 
ndicale,  or  in  blackening  his  moral  chamcter;  and  the  punishment  will  be  proportioned  to 
ue  nature  of  the  offence,  and  the  malignity  of  the  disposition  which  the  offender  may  have 
dnrwered^Heir*  Law  Diet. 

yDeforeement,  Is  an  act  of  contempt  for  the  tew,  oondsting  of  a  violent  oppodlkn  and 
b^uenmce  to  an  officer  of  the  law  in  the  execution  of  his  offidal  duty.  He  must  be  a 
lawful  officer,  either  a  messenger-at-arms,  or  other  officer  to  whom  the  execution  of  the 
"J.'8«we  or  other  warrant  or  order  may  be  legally  intrusted,  and  the  resistance  must  be 
Offered  to  him  while  engaged  dther  in  the  fbrmlU  execution  of  the  official  act,  or  after  he 
iJasiBramcd  the  official  character,  and  is  in  immediate  prfparatien  (m  actu  prorimo)  t» 
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aune  Jibel  with  other  penons  of  lower  rank,  for  the  crimes  of  mn^ 
oppreuioOj  and  wrongous  imprisoiimant* 

entar  on  tbe  ibnnalitla;  The  officer  mutt  noUty  vrbo  he  ii,  and  the  paipose  of  hiienmd; 
aiid,  if  required,  he  must  exhibit  bis  warranl,  although  he  need  not  pert  with  it  A  vm- 
Mnger.at-ami8  must  also  exhibit  his  blaam,  and  an  irierior  officer  his  baton  or  other  faid(« 
of  office ;  and  in  the  attempt  to  execute  his  duty,  he  must  have  been  himself  pitneeding  in 
every  other  respect  in  a  lawful  manner.  The  obstruction  offered  must  relate  to  the  dot}  in 
which  the  officer  is  engaged  ;  and  it  must  be  such  an  act  of  violence  as  to  create  dtiufia 
actual  impediment^  or  to  excite  a  well  grounded  alarm  for  his  personal  safety.  It  must  be 
an  actual  hindersnce ;  for  If  the  officer  proceed  and  acoompUMi  his  ol^ect,  the  oflhwe  «il 
amount  to  no  more  than  an  attempt  to  deforce,  or  an  assault  All  parties  ocnoenied  in  tfe 
resistance,  whether  the  party  against  whom  the  proceeding  is  directed,  or  otheiSi  are  piSt) 
of  the  deforcement 

The  statutes  relating  to  the  punishment  of  this  offence,  are  15S1,  c.  118,  which  providei 
that  those  convicted  he  punished  by  escheat  of  movables,  the  creditor  being  prefenUe  lor 
his  debt,  expenses  and  damages  -,  J687,  c.  84,  which  provides  that  perecns  guilty  of  deforoefflent 
be  prosecuted  either  civilly  or  criminally  at  the  option  of  the  pursuer,  and  tliat  their  Sxa  and 
goods  be  at  the  king's  will ;  and  1592,  c.  IfiO,  which  makes  defi)roin|f  an  officer  of  the  h«, 
or  molesting  him  to  the  effusion  of  his  blood,  punishable  by  forfeiture  of  morablfli^  one 
half  to  the  king  and  the  other  to  the  pursuer.  It  does  not  appear,  howerer,  that  under  them 
■tatutes,  any  thii^  more  than  an  arbitrary  punishment  has  ever  been  inflicted.  The  ordi- 
nary punishment  is  fine  and  imprisonment,  accompanied  with  damages  to  the  printe  ptrty. 
It  might  be  inferred  from  the  terms  of  the  act  1698,  c  150^  that  tlu  deforcement  mutbe 
accompanied  with  effusion  of  the  officer's  blood,  before  it  can  be  the  ground  of  a  proRoiioa 
ad  ennUnalem  effectwn ;  but  Hume  makes  it  appear  tliat  this  is  not  necessary. 
-  The  comiMtent  prosecutors  for  deforcement  are  either,  ]«f,  the  lord  advocate;  or,  2d;  the 
messenger  and  the  lord  lyon,  even  without  the  concurrence  of  the  party  employer;  or,3<^, 
the  party  employer.  The  competent  court  is  either  ihe  courts  of  justidsury  or  of  semn ;  and 
of  course  inferior  courts  may  also  protect  their  officers  from  injury  in  the  execution  of  their 
duty.  The  statutes  referred  to,  recognize  the  jurisdiction  of  the  court  of  aesdon  in  cuts  of 
deforcement :  but  according  to  the  present  practice,  when  the  action  is  brought  into  thu 
court,  the  conclusion  is  not  for  the  statutory  pains,  but  merely  a  dvil  action  for  paj-memof 
the  debt,  with  interest,  damages^  and  expenses :  although  were  an  aggravated  ctise  to  oooir 
before  the  court  of  seerion,  the  court  might  no  doubt  remit  it  to  the  lord  advocate,  with  a 
view  to  his  instituting  proceedings  ad  vindictam  publicam. 

The  employer  of  the  officer  who  has  been  deforced  cannot  be  a  witness  even  in  a  pnseca- 
tion  by  the  public  prosecutor,  unless  he  discharge  his  interest  in  the  escheat,  and  fortitt 
recovery  of  his  debt ;  and  if  the  private  party  or  the  officer  prosecute,  no  nesr  rebtioiof 
either  seems  to  be  admissible  as  a  witness,  even  although  such  person  may  have  been  a 
subscribing  witness  to  the  execution  of  deforcement  It  is  therefore  the  dutv  of  a  mesmger 
who  anticipates  resistance,  to  select  witneaMS  who  may  be  exposed  to  no  sucn  ol^ecdon&  It 
would  appear,  that  although  the  defender  be  assoilzied  (acquitted)  in  the  criminal  pnrea, 
yet  he  mav  be  punmed  criminally,  and  the  fact  of  the  deforcement  referred  to  his  oath. 

The  den>rcement  or  forcible  reslstanoe  of  revenue  officers  in  the  execution  of  their  dBdal 
duty,  or  such  resistance  offered  to  any  of  his  majesty's  naval  or  military  forces,  or  to  an; 
other  person  or  persons  acting  in  aid  of  the  revenue  officers,  is  a  capital  crime.  And  when 
a  person  has  been  killed  in  the  execution  of  his  duty,  if  any  individual  shall  be  charged  en 
oath  before  a  justice  of  the  peace  or  other  competent  person,  vrith  having  been  conoemed  in 
the  resistance  which  led  to  tne  death,  his  majesty's  counsel  may  issue  an  order  on  the  penon 
so  charged,  to  surrender  himself  within  sixty  days;  and  if,  after  due  publicstion of  thii 
order,  in  the  marmer  painted  out  by  the  act,  he  foil  to  do  so,  **  he  shall  then  be  adjudged, 
decerned,  and  taken  to  be  convicted  qf  a  capital  crime,  and  shall  suffer  the  pain  of  death  sad 
confiscation  of  movables,  as  in  the  case  of  a  person  found  guilty  of  a  capital  crime,  on^ 
under  ierUence/or  the  same ;  and  it  shall  be  lawful  for  the  court  of  justiciary,  or  the  lords  or 
jostidary,  in  their  circuits  in  ScotUnd,  to  award  exectUion  against  such  Render,  in  »a 
maimer  as  if  he  had  been  found  guilty  and  condemned  in  the  said  court  of  justiciar?,  or 
circuit  courts  respectively."— (fie  Geo.  III.  a  143.)— fie/2'«  Law  Diet. 

*  Wrongous  imprisonment ^  is  committed  under  the  statute  of  1701,  c.  6,  by  a  judge  w 
magistrate  granting  a  warrant  for  commitment,  in  order  to  trial,  wiihout  cause  expressed^ 
ana  on  information  not  subscribed  by  the  informer :  by  officers  of  the  law  receiving  or  d»> 
taining  prisoners  on  such  wammts — ^refusing  to  the  prisoner  a  copy  of  the  wamnt  of  com- 
mitment^-^ietaining  him  in  dose  confinement  above  eight  days  after  such  oommitRiant^ 
not  duly  rdeasing  him  on  bail,  where  he  is  committed  in  order  to  trial  tott^boMk  oflecoe 
— «r  transporting  pefBons  beyond  seas,  without  their  own  consent,  or  on  a  lawful  aentenw- 
Other  spedes  of  wrongous  imprisonment,  not  falling  under  the  statute,  are  paniihed  wvi- 
trarily  at  common  law.    The  statutory  punishment  is  a  pecuniar)'  fine,  and  psjauut  uf  a 
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The  sheriff  has  always  had  apiindpal  charge  in  matters  relative  to  the 
conserTation  of  the  peace,  and  the  execution  of  the  laws  within  his 
fbeiifiSom.  With  the  foregoing  exceptions,  his  jurisdiction  reaches  all 
tnmsgresnons  against  either  our  common  or  ancient  statutory  law,  espe- 
daDy  those  punishable  by  arbitrary  pains:  all  offences  against  the  public 
peace,  such  as  assault,  affray,  mobbing,  having  unlawful  weapons,  hame- 
sudcen,*  incendiary  letters^'or  violent  threats  of  any  sort.  He  executes 
the  laws  agamst  pio&nity,  lewdness,  and  excessive  drinking;  against 
EgyptiaDsf  and  somerB,$  vagabonds  and  sturdy  beggars,^  resetters  of 
thieveB  or  stolen  goods,  and  keepers  of  loose  and  disorderly  houses :  those 
against  destroyers  of  trees,  and  breakers  of  yards,  cunningaries,||  and 
doyecoto;  and  those  against  the  users  of  false  weights,  forestallers, 
eogroaaers,  and  others  of  that  description.  He  is  competent  in  a  trial  of 
hfaehood,  to  inflict  an  arbitrary  punishment;  of  usury,  so  far  as  it  relates 
to  the  treble  penalties;  of  fraud,  swindling,  and  breach  of  trust;  of  perjury, 
aod  aabomation  of  peijury;  of  breaking  prison,  and  the  deforcement  of 
his  own  officers,  or  those  of  the  other  inferior  magistrates  of  the  county; 
of  bribery;  or  that  kind  of  calumny  which  is  the  ground  of  a  proper 
criminal  action :  at  least  there  seems  to  be  no  sufficient  reason  for  his  not 
judgiDg  on  those  charges,  as  he  certainly  may  of  all  malversations  by  the 

am  of  money  per  diem  to  the  pruoner,  both  in  proportion  to  his  nulc,  and«  moreover, 
incBpadty  for  pabiic  trust  This  act  has  been  extended  to  private  offenders  also ;  and  the 
penaltieB  (which  cannot  be  modified)  may  be  sued  for  before  the  oourt  of  ssssion,  which  has 
the  nls  o^gaiflinoe  of  this  crime.  The  right  to  prosecute  under  the  statute  prescribes  in 
titne  yean.  IVroncous  imprisonment  founds  also  a  dvil  action  at  common  law  for  damafes^ 
at  the  intaaee  of  the  injured  party,  against  the  magistrate  or  officer  of  the  law,  or  ower 
penon  wlio  has  done  the  wrong. — BdLU  Law  Diet, 

*  Hamerndtetif  is  tlie  offence  of  feloniouriy  beatinff  or  BBBaulting  a  person  in  his  own  house 
tr  dweOing  place.  In  this  senses  the  house  must  be  the  place  where  the  penon  resides. 
UnlM  it  be  adjoining  to  the  house,  a  shop  is  not  reckoned  a  man's  dwelling  house;  but  the 
gardeaof  the  house,  or  acouri  in  front  of  it,  will  be  held  to  be  part  of  the  house.  A  hired 
apBitment  in  a  lodging  house  will  also  be  held,  ^tioad  hoc,  to  constitute  a  man*B  house,  even 
aUhoafrh  the  assanlt  oe  committed  by  the  owner  of  the  house;  but  an  inn,  or  a  friend's 
koaet  at  which  a  person  eccarionaUy  resides,  is  not  in  this  sense  a  man's  own  bouse.  Neither 
B  a  theatre  to  tlus  effect  counted  an  actor's  dwelling  phice.  A  ship,  which  is  the  proper 
naMaioe  of  the  master  or  crew,  is  oonaidered  as  a  dweUiog  place.  And  aiming  a  blow,  or 
oSaing  to  strike,  though  a  blow  be  not  actually  given,  has  been  held  to  infer  the  crime  of 
bmemcken.    This  crime  is  punishable  capltalty^ — BetCi  Law  Diet, 

f  l^sjptianf,  gypsies.    They  are  punishable  in  Scotland  as  rogues  and  vagabonds. 

i  Somen.  A  person  is  guilty  of  soming  who  takes  meat  and  drink  from  others  by  force 
or  iMOBoei^  without  paying  for  it  This  practice  had  formeriy  prevailed  to  such  an  extent 
in  Stntland,  that  the  most  rigorous  measures  were  necessary  for  its  suppression,  in  so  much 
tbt  in  the  rngn  of  Robert  II.,  the  offence  was  puniihable  with  death ;  and  at  all  times 
vith  the  severeet  penalties*— «fi£ff's  Low  DicU 

$  Voffibondt  and  sturdy  heaan,  were  at  one  period  daswd  as  necessary,  i.  e.  mwiluniary 
»BmU,  such  as  indigent  chfidren,  eoUiers^  saiters,  and  workmen  who  refused  to  serve  at 
the  Upl  ntes.  Various  severe  enactments  were  passed  against  them,  under  the  descriptions 
of  beoaiB,  fortune-tellen,  jugglers,  minstrels,  &c,  and  in  some  cases  providing  even  capital 
poni&e&ls.  The  act  1686,  c  81,  mtifled  all  the  preceding  acts  against  them,  besides  there 
were  tno  more  modem  a<^  4  Geo.  I.,  o.  11,  and  9  Geo.  11.,  c.  5,  which  imposes  penalties. 
Bit  now,  vsgrsnts  are  seldom  taken  up,  or  punished,  unless  where  police  regulations  are 
oifiireBd ;  or  where  they  are  entering  a  parish  in  the  ftoe  of  an  advertised  prohibition,  or 
^vben  they  are  committibw,  or  in  the  mbii  and  repute  of  oommltling  petty  delinquendes.— 
Beff'i  Imo  Dto. 

I  Cunmagoriej,  rabbit  warrens. 
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oAcen,  dei^s,  or  other  members  of  his  owo  eonri  in  their  oidal 
eapadt  J.  To  this  list  may  be  added  the  eiimes  of  bigamiy ;  of  ohndttUne 
marriage,  when  prosecuted  ibr  the  peeoniavj  perndties ;  and  aspk 
adultery.*  The  sheriff's  powers  likewin  extend  to  the  crime  of  Rbettos, 
if  there  an  no  aggiBTatuig  eireiimstaBoes  to  toeor  tnmqiortitioQ ;  of 
intrusion  into  churches;  to  the  offenea  which  is  constituted  by  the  ephoopil  i 
dergy  m ,  Soothmd  neglecting  to  comply  with  the  prescriptionB  of  the 
tohsration  act,f  and  other  relative  acts  of  a  later  date. 

His  powers  in  cases  inferring  a  capital  punishment,  an  admitted  by  the 
infliction  of  su<A  severe  penalties  against  the  gypsiesi,  and  which  in 
eomnutted  to  aXk  infierior  magistrates  Ibr  execution :  also  in  the  cnneof 
hamesucken;  and  in  the  two  first  of  the  four  pleas  of  the  crown,  tv., 
murder  and  robbery.  In  regard  to  murder,  it  was  anciently  a  iixsd  rale, 
that  if  the  murderer  were  taken  redr^homd^  or  vuianter,  the  sheriff  dbouU 
see  justice  done  on  him  **  mthm  ikat  sunne**  or  within  twoty-four 
hours  after  the  deed :  but  the  period  of  doing  justice  on  the  ofimder, 
was,  long  nnce,  enlarged  firom  one  sun  to  three;  and  the  statute  sf  1695, 
c;  4,  provided  generally  with  respect  to  '^  aB  cq^ital  crimes,  wheraa  iofe- 
rior  crimmal  courts  were  hitherto  restricted  to  tary  and  execute  within  dsw 
suns,  that  this  time  shall  hereafter  be  restricted  to  the  trial  and  tentenee 
only,  but  not  to  the  tune  of  execution,  which  is  wisely  left  to  thediBeretioo 
of  the  judge,  not  exceeding  nine  days  after  sentence."  That  exceptus 
was  also  obviated  by  a  later  statute,}  which  debars  any  capitnl  smtoce 
from  bemg  put  in  execution,  for  ihiriy  days^  after  dato,  if  given  nutt 
of  the  Forth,  and  for  forty  days^  if  given  north  of  that  ri^er;  neverthelesg 
the  trial  might  be  carried  through  within  three  suns,  although  the  mao* 
ners  and  practtee  of  later  tfanes  hare  prevented  so  much  predpitaDCj. 

In  cases  of  robbery,  the  exclusive  right  of  the  court  of  justidaiy  rehtei 
only  to  a  proper  robbeiy,  or  the  taking  of  property  by  means  of  violence 
and  fear  .applied  to  the  person  of  the  possessor.  The  sheriff  ii  a  com- 
petent judge  in  the  trial  for  theft  acconqianied  by  riolenee  of  other  sorti, 
as  by  breaking  into  shops  or  houses,  forcmg  open  repositories,  or  piddBg 
k)cks.  It  has  always  been  allowed,  that  if  a  thief  were  taken  wiih  the 
fang^  or  with  the  booty  on  him,  the  sheriff  might  and  ought  to  tiy  and 
do  justice  on  him  immediately,  although  the  injured  party  did  not  inast; 
and  the  same  was  held  to  be  law  in  the  case  of  a  common  or  leputod 
thief.  At  least  the  sheriff's  juiisdietion  has  been  sustained  over  a  eommoo 
thief,  though  neither  taken  with  the  fang^  nor  accused  at  the  imtanee  of 

»  For  Uiblaitcrim^  the  ihMiff  of  Mid  Lothian  MntenoedJolaiHiidd  to  baf^^ 
banished  the  county,  in  March  1740. 
t  Having  their  chapelf  Uoenied,  and  tajdnc  the  oaths  to  fovemment 
♦  llGeo.I.,c.wT^ 
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the  party  injored,  but  of  the  procurator-fiscal  alone;  and  there  are  several 
iostances  of  the  trial  and  capital  conviction  of  a  thief  in  the  sheriff's  court, 
on  indictment  for  his  majesty's  interest.* 

Sheriff's  gitil  jurisdiction. — In  civil  matters  his  jurisdiction  is 
also  very  extensive,  and  in  some  respects  supreme,  before  the  institution 
of  the  court  of  session,  when  various  causes  which  formerly  came  under 
his  cognizance  were  gradually  appropriated  to  that  court,  on  accx>unt  of 
llieir  intricacy  or  importance. 

In  general,  the  sheriff  judges  in  all  personal  actions  upon  contract, 
bond,  bin,  obligation,  paction,  verbal  promise,  or  otherwise,  to  the  greatest 
extent,  whether  against  the  debtor  himself  or  his  representatives,  in  actions 
of  rent,  forthcoming,  multiplepoindiDg,t  poinding  of  the  ground,];  adjudi- 
eations  of  land,  when  they  proceed  on  the  renunciation  of  the  apparent 
heir,  and  adjudications  in  implement;  likewise  in  all  possessory  actions, 
such  as  removings,  ejections,  spuhies,  &c.;lf  and  in  short,  in  all  dvil 

*  On  3Ist  September,  1746,  the  sheriff  of  Mid  Lothian  passed  aentenoe  of  death  on  Walter 
Stewart  and  three  others,  on  their  conviction  of  theft  and  hou^brealcing ;  the  sheriff  of 
Renfineiwshire  alao  sentenced  Robert  Lvsle  for  theft  in  NoTember  175S,  whicb  jadgment  was 
lAnned  on  trial  by  suspension.  In  Jannaiy  17fiS>  the  sheriff  of  Forihnhire  condemned  a 
BOD  to  suffer  death  ibr  housebreaking,  which  was  also  affirmed  on  a  trial  by  suspension. 

f  Mtdt^)lqxtinding,  means  double  poinding,  or  double  distress,  and  giTes  name  to  an 
action  which  may  he  brought  by  a  person  possessed  of  money  or  effects  which  are  claimed 
by  different  persons  pretending  right  thereto.  Thus,  where  money  due  by  a  debtor  has  been 
arreted  in  his  hands  by  the  arwiiton  of  his  creditor,  or  when  the  rents  of  an  estate  are 
daimed  by  different  daimanta  on  the  estate,  the  arrester  in  either  of  those  cases,  may  raise 
an  action  of  multiplepoinding,  calling  the  different  parties  who  claim  the  fund  in  tnedio^ 
aod  an  othera,  to  settle  their  respective  claims  judiciallv  ;  and  also  to  have  it  found,  that 
(whoever  may  be  entitled  to  the  fund)  the  arrestee  is  liable  only  <*  in  one  single  payment.** 

This  action  may  be  raised  by  the  arrestee,  or  by  the  person  on  whom  the  daim  is  made  ; 
but  it  may  also  be  raised  in  his  name  by  any  of  the  parties  interested  in  the  competition, 
without  his  consent,  or  even  against  it :  and  every  penon  interested,  thouch  not  made  a  party 
to  it  originallv,  may,  in  the  course  of  that  action,  produce  an  interest  In  it,  and  plead  the 
grounds  on  which  he  oonoeives  himself  to  he  entltlea  to  a  preference,  and  this  is  allowed  in 
otler  to  prevent  a  multiplicity  of  Uwsuits.  , 

The  oonchisioiiB  of  the  actions  are,  1.  That  the  raiser  shall  be  liable  in  once  and  single 
pejineiit  ^  That  the  parties  may  debate  their  respective  daims,  and  he  who  has  the  best 
right  to  the  subject  in  medio,  may  be  preferred;  and  that  the  raiser  shall  be  entitled  to  the 
expenses  of  nisinff  the  action  and  bringing  the  uuiies  into  court 

A  decree  in  this  action  secures  the  nJser  of  the  process,  and  enables  him  to  pay  with 
■icty :  it  also  settles  the  rights  of  the  parties  in  competition :  but  it  does  not  secure  the 
penon  preferred  against  the  daim  of  one  who  may  have  a  preferable  title,  and  who  has  not 
been  made  a  party  to  the  action  of  multiplepoinding.— BefTi  Law  Diet. 

\  Poinding  is  the  Scotch  law  dilif  enoe,  whereby  the  property  of  the  debtor's  moveables  is 
tnntferred  to  the  creditor  using  tEe  diligence.  Poinding  is  either  rni/  or  perfonoi ;  real 
JKindfaig,  or  poinding  of  the  ground,  proceeds  on  debts  which  are  debilajundi,  and  it  aflbcts 
the  movables  on  the  hmd  to  which  the  debt  attaches ;  pergonal  poinding,  on  the  other  hand, 

*  «nd  bv  the  creditors  in  ordinary  personal  obligations,  and  affects  the  debtor's  movable 
goods.  There  is  a  third  description  of  attadiment,  which  has  also  been  termed  poinding, 
whereby  cattle  found  trespassing  on  the  grounds  of  another,  are  detained  until  the  owner  of 
the  cattle  make  satisfaction  for  the  injury.— Wrtf. 

1  SpuUe,  corresponding  to  ejection  and  intrusion  in  heritage,  may  be  defined  the  taking 
i^y  of  movable  goods  in  the  possession  of  another,  against  the  dedared  will  of  the  person, 
« inthout  the  order  of  the  law.  In  consequence  of  this  unlawful  act,  an  action  lies  not  only 
for  restoring  the  goods,  but  for  all  the  profits  which  it  was  possible  for  the  owner  to  have 
nnde  of  the  goods,  as  these  profits  shall  be  proved  by  his  oath  vn  litem,  and  which  the  sheriff 
nay  administer.  This  acUon  must  be  brought  within  three  years,  in  order  to  entitle  the 
innner  to  the  vident  profits,  and  will  be  avoided  by  any  probable  ground  of  excuse,  or  by  the 
spohator'a  voluntary  restitution  de  recenti.     But  an  action  for  recovery  of  the  goods  carried 
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offlcen,  clerks,  or  other  memhen  of  h^     aI^   "^  k 

eapacity.  To  this  list  may  be  added  the  eri0»^  ^^  >s^ 
aurriage,  when  prosecsated  for  the  peeuoi^  \^H  / 
adultery.'^  The  sherirs  powers  likewise  est^vAf^'/J^  | 
if  there  are  no  aggraTating  ctrcumstanoea  "^  %  ^  d  \ 
lotnisioii  into  ohurohes;  to  the  offenee  whicli  v%  *^  ^«  >^ 
clergy  in, Scotland  neglecting  to  comply  i^\  V 
toleratk>n  act,t  and  otbw  relative  acta  of  %  \\  '^ 

His  powers  in  cases  inferring  a  capiUi*    "^.X  \  V 
infliction  of  such  severe  penalties  a^  ^  ^    ^  ^ 

committed  ta  aU  mferior  magistntei^  ^.  ^  '^ 

hamesncken;  and  in  the  two  first «  ^^   \r  N  ^     ' 

murder  and  robbery.     In  regard^  4  \    "^  **    ^   ^^^ 

that  if  the  murderer  were  takea  \.\  ^      '  A    ,', 

see  justice  done  on  him  ^*  '<'''  |  1  \    •'      \ 
hours  after  the  deed :  but  f  r  ^^"l  V    -^    \i 

was,  long  smce,  enlarged  fir  ;1  iJ^  V    1     *  '-'^. 

c  4,  proYided  generaUy  w    f  \ i  *  *  ..  ten^l'^^^^^'^ 

nor  criminal  courts  werr       V  1  "  ^m  omi  or  hispnti^^^^ 

only,  but  not  to  the  f  "  it  -"; »»"'  been  fa  jm^^J^ 

of  the  judge,  «ot . .;,;'     .^  ^^^^iriX^:t1!-^^ 

from  behg  put  ■•   -•  er  P"«-  of  -educUon.  get  hfa oompeUt^uT^^ 

of  the  Forth,  ar  ,  ^i'  q«inquenn^d  pr«mpUon*  form,  ,„  ^^^^^^^ 

'  .ule  for  arrears  of  rent  aiW  fiva  v— «  *       «p«i«i  m  iiu^^. 

the  trial  migb  ^**"  fin»m  ihedate  of  ti^^^ 

ners  and  prv  ^  poikdiko  th«  orouhd — Any  person  havinff  a  debt  mtnr^        ^ 

In  cases  '         -*^"»  /"'"'^  ^^****'*:;  **^«  »«^>  ^e  constituted  by  lawT^r^ 
-     ^  ^  «t  patnding  the  ground,  or  distrainine  theetoelr  *.^«      j  F««w,l^^a 

Onlytoa.   ^•n^.erhi.payment.e.enthoughtllfoH;!!:^^^^^^ 
and  fear      *r  property  in  foTour  of  a  lingular  mocessor.  after  granting  suZl*^^^^  ^ 
potent  '       -^«l«t<»**<>«^a"n"al-«n'«''»fo''tliearrearaofinlerestdueuiH»nh«WA*'  ^.^ 
oT  hv       ^  -^  ^►'^  *»*»  ^«»  *>«««•  ^d  '''  «f*»«"^  to  ^  creditom  in  debts  w^ri  ^^"""^^ 
"by      ^ji^bnd..     Iti-howeTerincumbentonthepursuerofsinla^or^*'^''^^ 
lOCkF     ^  .j»  tenants  and  possessorB  parUes  thereto,  but  also  the  proprietor  who  hZ  •"*  ^'^ 
/a?       .  jii«»  why  the  diligencet  ought  not  to  proceed.    Where,  then  the  landT*  '"»!*^ 

df     ^^  *  ^  ^*  i»adsetter,t  who  as  proprietor  ad  interim,  must  b^  «i1i«h   .  ^'^* 

^«ii«i,  axiQ  hqi  i^ 

«^Iy,  and  for  ordinary  damages,  may  be  brought  at  anv  timA  »;»i,-    ^ 

^^^  Uie  spoliator  alone,  but  against  all  abettors,  who  are  liable  ^l^/Lte**^  »* 

,Krf  his  heirs,  who  are  liable  in  riolent  profits  also,  if  liUs-contestl^in.  .    u*'*^  M 

1  .i««tor.     The  spulded  properly  may  be  ericted  frim  bonaMe^^ul^  ^^ 

,^t  tabem  realem,-^VeW»  Law  Diet.  ^^  purchasers,  for  a^ 

.  IitmdocedbythenctlG96,  C.9.  r»**«c 

♦  INIrgtfRW.— This  twin  is  lued  in  three  different  and  noconnectMl  m^..i 

^.^y  used  to  expreas  the  nature  and  extent  of  the  diligence  and  attenii«?!L  *"  L  '•  '*  «•  witk  «— 

-^  «  wntract,  with  regard  to  the  eaae  of  the  subject  matter  of  thec«o£rt    *??™**«t  «i  theiE!: 
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•**i«iea  in  thifl  acti«»,  and  letters  of  poinding  nfied  thereon,  it 

t«  a  previous  cfaar-^e,  became  noUiing  is  decreed  against 

•^e  the  proprietor's  apphrent  heir  to  enter,  because  it  is 

•n  personally  liable,  the  Umds  and  not  the  heir  being 

>  bef n«r    nriade  parties,  as  debtora  to  the  punuer 

V  ttie  diligence,  the  letters  of  poinding  raised 

'"»/    -A.      ^    ^       '  m  ^^   *^*^  ®^  ^*  interest  due  at  issuing  the 

V  •  \         ' ^y^  "^4     *\  '  "®'  ^•«*'  *»»^  *^e  proprietore  and  the 

^\J'"^i^^  '•         •^  *  ''be  dead  or  removed  from  the  lands. 

^/<?.    ^*  .  •  •  'It  what  belongs  either  to  the  pro. 

*■>}  .y^*'-  '  "•  ht  upon  the  lands  by  strangers 

^     %'  's  '  ■  ^^  ****  ground  verbally 

^'"f^.  ''♦,         v^^      '4  .  #       •  •  and  previous  to  that 

V.       '-^/^  "  '  Sich  he  broke,  as  a 

4/  /"'^    "*  .enant  did  not  remove 

^^'//^  •  ■  ^  .ie  term  6r«a  manu,  or  at 

(.moving.     Hence  arose  many 

'V;^  /,  J  which  a  special  form  of  warning 

^^      '*  V  ^/^  '  f  -  ue  used  forty  da}  s  before  Whitsunday, 

' '.  /„  y  y '  i,  •*«  or  Candlemas ;  because  as  Whitsunday 

P//^       ^'  ^'  '  xitry  over  the  greatest  part  of  Scotland,  tenants 

'**//,  '    ''#  ^  time  to  provide  themselves  in  another  fiirnu    The 

^^-/y        '  Aiclude  the  term  day,  nor  the  day  on  which  the  warning 

*  ^'/,/^  •*^«»it,f  the  legal  term  of  removing  is  deckired  to  be  the 

'//  .,,  *'^»»iony  proceeds  on  the  hindlord's  precept,  which  must  be 

'^  ^^^onally,  or  at  his  dwelling  place :  also  on  the  grounds  of  the 

*^  ^  *  ^^rtsh  church,  by  reading  the  same  audibly  at  the  most  patent 

,/  i  a^^  ^"^®  '^^onjing  service.    But  by  an  act  of  sederunt  of  the  lords  of 

^ODit  ^  ^  d^^Wed  that  it  shall  be  lawful  to  any  heritor  in  his  option,  either 

»gy  prescribed  by  the  above  act  (1555))  and  thereupon  to  pursue  a  removing 

^  or  W>  ^'^'^  *^**  "ction  of  removing  before  the  judge  ordinary :  and  such  action 

^^^=^'  jjgfore  t*i«  ordinary  at  least  forty  days  before  the  term  of  Whitsunday  in  the 

••  e^^^*^  1^  l^e  tenant's  lease  expires ;  and  when  the  action  is  called  in  absence,  decree  of 

-^^''^       **^' .    ifl»in«<****®*y  pronounced:  but  if  appearance  be  made  for  the  tenant,  he  will 


•     j«fence,  but  he  must,  tmie  omnia^  find  security  for  the  violent  profits.    When 
*!LioUiioed  and  becomes  final,  a  precept  will  be  issued,  on  which,  within  fori 


^ 1  forty- eight 

I  **  ^  tpnant  may  be  removed.    A  landlord's  title  to  prosecute  a  removal,  whether 

*-***      <«nnot  be  questioned  by  the  tenant  who  derives  his  right  from  him :  but  if 

^j^^  o*"     .  . '    js  xa  insist  against  tenants  or  possessors  who  derive  their  right  from  others, 

^^^^(r<»P'**  ^rtsesBsry  title  in  removing,  unless  the  pursuer's  right  is  founded  on  the  terce  or 

^^*"*^  **  ^wtmb  being  legal  rights  perfected  without  sasine.    A  sasine  is  of  itself  a  suiHcient 

^j^gir*'^*^'       ^p/r  posessors  who  cannot  show  a  better ;  but  if  the  defenders  have  a  real  right 

^00  ^^  ^^  ^g  sasine  is  not  held  as  sufficient,  without  producing  the  relative  charter ;  and 

^  ^e  lands,     ^  ^^^^  infeft,  not  only  before  the  action  of  removing  is  commenced,  but 

^j^    '^'^''"^'thc  date  of  the  precept  of  warning.    Nevertheless,  Mr  Erskine  is  of  opinion, 

'  ^^  ^^   disposition  to  land  carrying  an  express  right  to  mails  and  duties,  entitles  the 

reiBO^o  tenants  as  a  necessary  consequence.    In  either  case,  a  co-proprietor,  or 

i**""*®  .-  g  joint  interest  in  a  landed  estate,  ftro  mdwUo,  cannot  individually  remove 

i.  who  n"»^    ^^  ^^^^  ^£.  j^j^^  purchasers,  co-heiresses,  and  of  a  widow  entitled  to  a  teroe. 

10"^''^*^    ^^n  of  a  colliery  may  be  summarily  sued  to  remove  without  any  previous  warning. 

**-  ^  ^  reserred  power  to  the  debtor  to  rerorer  his  lands,  on  payment  or  performance. 

^M^^iion,  ^?,!Lfnent  of  toe  laws  against  usury,  a  wadset  was  the  usual  expedient  fallen  upon  by 

^SSUir  ^L^^K  to  borrow.    The  lender  was  called  the  wadteUer,  and  the  borrower  tbe  reverter.--. 

^-"•Jt  ,  ^  t  IflW,  c.  39.  :  Mth  December,  1T58. 
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matten  which  are  not  by  special  law  or  custom  appropriated  to  other 
courts.  He  is  also  competent  to  authenticate  tutorial  and  caratorial 
inventories,  and  to  seal  and  inspect  the  repositories  of  dying  persons:  to 
processes  of  cognition  of  debts  and  payments,  and  to  the  registration  not 
only  of  bonds,  contracts,  or  other  deeds  which  bear  a  clause  of  registntioQ 
in  the  books  of  any  competent  judge,  but  of  protests  ob  bills. 

Besides  the  class  of  personal  and  other  actions  alluded  to,  the  foUowiog 
diversity  of  suits  and  proceedings  merit  more  particular  notice. 

I.  A  PiTiTO&r  ACTiow  OP  XAXL8  AHD  DUTiu,  Is  oooipetent  not  only  to  a  pn^rietor  wb 
haa  a  feudal  right  perfected  by  sarine,  but  to  a  simple  disponee  or  aarignee,  becMise  &  rifht 
to  the  rents  is  included  virtually  under  a  disposition  of  the  lands,  and  consBquenllvtoan 
adjudger,  and  adjudication  being  a  judicial  disposition.  And  because  the  pamier  id  this 
action  founds  upon  rigfa,  not  upon  pouessiont  he  ought  not  only  to  make  the  posBemrs  of  tbs 
ground,  but  the  proprietors  or  liferenterSp  who  are  in  the  dvil  posKssion,  and  from  wiwm 
the  natural  poasessora  derive  their  right,  parties  to  the  suit:  and  he  must  support  fais daim 
by  titles  of  property,  or  diligences,  preferable  to  those  in  the  person  of  his  competitors.  It 
Is  directed  against  the  tenants  and  natural  possessors  of  lands,  for  payment  of  the  rent  re- 
maining due  by  them  for  past  crops,  and  for  the  full  rent  of  the  land  in  all  time  coming. 

II.  A  rossEaso&T  ACTioir  or  mails  and  DUTiss.-~It  is  sufficient  for  the  parsuer  in  tbii 
action  to  call  the  natural  possesson  as  defenders,  and  in  questions  with  tenants  deriTin^  right 
from  himself,  it  is  unnecessary  to  produce  any  other  title  than  his  own  or  his  pnedeceaor'i 
pBsine  (seising) :  but  if  a  third  party  should  appear  in  the  proceai,  invested  with  a  mane,  to 
defend  the  possession  of  the  present  posseasora,  it  will  be  incumbent  upon  the  pomierto 
show  that  he  himself,  his  predecessors,  and  authors,  bave  been  in  possession  of  the  rents  6r 
seven  years  immediately  preceding,  upon  a  sasine  or  lease,  and  that  thereby  he  has  the  benefit 
of  a  possessory  judgment  upon  such  sacine  or  lease ;  which  judgment  haa  this  effect,  tfaats 
person  though  claiming  under  a  right  preferable  to  that  of  the  possesor,  cannot  attain  tlii 
possession  until  he  shall,  in  a  former  process  of  reduction,  get  his  competitor's  title  dedaicd 
void.  In  both  these  actions,  the  quinquennial  prescription*  forms  an  exception  m  &icar 
of  tenants,  who  are  not  liable  for  arrears  of  rent  after  five  years  finom  the  date  of  thdr 
removal  from  the  hinds. 

III.  An  actiok  op  poikdino  thk  okouko.— Any  person  having  a  debt  secured  on  hnd, 
or  as  it  is  called  a  debiium  fundi,  whether  the  security  be  constituted  by  law  or  paction,  im 
a  right  of  action,  of  poinding  the  ground,  or  distraining  the  stock,  crop,  and  goods  on  t)M 
burdened  hind,  to  recover  his  payment,  even  though  the  original  debtor  should  bare  beea 
divested  of  the  property  in  favour  of  a  singular  successor,  after  granting  such  securitr.  It 
Is  therefore  competent  to  an  annuaUrenter,  for  the  arrears  of  interest  due  upon  his  infeAmat; 
to  a  superior  for  his  feu  duties;  and  in  general  to  ill  creditors  in  debts,  which  make  a  ml 
burden  upon  the  lands.  It  is  however  incumbent  on  the  pursuer  of  such  actions,  not  oeiy 
to  make  the  tenants  and  possessors  parties  thereto,  but  also  the  proprietor  who  hss  interest, 
to  show  cause  why  the  diligence!  ought  not  to  proceed.  Where,  then,  the  lands  are  hdd  in 
wadset,  it  is  the  wadsetter,^  who  as  proprietor  ad  interim,  must  be  called,  and  not  tbe 

off  illegally,  and  for  ordinary  damages,  may  be  brought  at  any  time  within  forty  yeaii^  n«t 
against  the  spoliator  alone,  but  against  all  abettors,  who  are  liable  sifiguli  in  tolidum,  and 
afainst  his  heirs,  who  are  liable  in  violent  profits  also,  if  litis-oontestatiou  took  place  ^'\^ 
the  ancestor.  The  spulzied  properly  may  be  evicted  from  bona  fide  purchasers,  forspoliK 
inurit  labem  realem,'^lieWa  Law  Diet, 

»  Tntrnduced  by  the  act  1096,  c.  9. 

f  DiUggnca.— This  terra  Is  used  io  three  different  and  nnconnected  meanlimt :  I.  ItiawttBpnk 
prWty  used  to  express  the  nature  and  extent  of  the  diligence  and  attention  incnmbrat  on  tlw  pvtiM 
to  a  contreet,  with  regard  to  the  ease  of  the  subject  matter  of  the  cootract.  8.  It  means  the  warruti 
iMiied  by  courts  for  enforcing  the  attendance  of  witnesses,  or  the  production  of  writings.  And.^ 
The  term  is  applied  generally  to  the  process  of  law,  by  which  persons,  lands,  or  elfectB,  sre  sUscpn 
In  execution,  or  In  sentrity  for  debt.— Atf/f'«  I^tp  Diet. 

:  fTadMl,  Wadtetter.^Vfwiaet  is  the  couveyaiice  of  hinds  tai  pledge  or  to  aatiafeetioB  of  adeMtf 
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rerener.  When  decree  if  obtained  in  this  action,  and  letters  of  poinding  ralnd  thereon,  it 
'a  oimecesnry  to  giro  the  tenants  a  previous  charge,  because  nothing  ie  decreed  against 
them:  neither  is  it  necessary  to  charge  the  proprietor's  apparent  heir  to  enter,  because  it  is 
not  the  object  of  the  action  to  make  him  personaily  liable,  the  lands  and  not  the  heir  being 
principally  considered.  The  defenders  not  being  made  parties,  as  debtors  to  the  pursuer 
but  M  having  interest  in  the  lands  affected  by  the  diligence,  the  letters  of  poinding  raised 
thereon  are  effectual  for  recovering  payment,  not  only  of  the  interest  due  at  issuing  the 
letters,  but  thereattfir  as  long  as  the  pursuer  is  alive,  though  both  the  proprietors  and  the 
natural  peasessors  dted  in  the  action  as  defenders,  should  be  dead  or  removed  from  the  lands. 
Kothii^,  however,  can  be  poinded  upon  such  diligence,  but  what  belongs  either  to  the  pro- 
|)rietor  of  the  ground  or  his  tenants :  goods,  therefore,  brought  upon  the  hinds  by  strangers 
are  not  subject  to  it 

IV.  Anciently,  when  a  lease  was  about  to  expire,  the  owner  of  the  ground  verbally 

btinuUed  to  the  tenant  to  remove  at  the  next  term  of  Whitsunday;  and  previous  to  that 

term  he  appeared  before  the  tenant's  door  with  a  wand  in  his  hand,  which  he  broke,  as  a 

sjmbol  of  the  dismlution  of  the  tadt  relocation  betwixt  them.     If  the  tenant  did  not  remove 

Toluntarily,  the  landlord  expelled  him,  on  the  second  day  after  the  term  brevi  fnanu,  or  at 

lost  laid  out  some  of  his  goods  to  complete  the  solemnity  of  removing.     Hence  arose  many 

quarrels,  violences,  and  breaches  of  the  peace,  to  remedy  which  a  special  iorm  of  warning 

was  enacted,*  and  the  whole  order  of  removing  must  be  used  forty  da} s  before  Whitsunday, 

though  the  term  of  the  ish  should  be  Martinmas  or  Candlemas;  because  as  Whitsunday 

then  was,  and  still  is,  the  ordinary  term  of  entry  over  the  greatest  part  of  Scotland,  tenants 

wmM  not  otherwise  have  had  a  reasonable  time  to  provide  themselves  in  another  fi&rm.   The 

forty  days  are  so  computed  as  not  to  indude  the  term  day,  nor  the  day  on  which  the  warning 

is  iamed:  and  by  act  of  pariiament,f  the  legal  term  of  removing  is  declared  to  be  the 

fifteenth  day  of  May.     The  ceremony  proceeds  on  the  landlord's  precept,  which  must  be 

aecttted  agsinst  the  tenant  penonally,  or  at  his  dwelling  place :  also  on  the  grounds  of  the 

hnds,  and  published  at  the  parish  church,  by  reading  the  same  audibly  at  the  most  patent 

door,  immediately  after  the  morning  service.    But  by  an  act  of  sederunt  of  the  lords  of 

eoandl  and  session, f  it  is  declared  that  it  shall  be  lawful  to  any  heritor  in  his  option,  either 

to  OSS  the  order  prescribed  by  the  above  act  (1555,)  and  thereupon  to  pursue  a  removing 

and  ejection,  or  to  bring  his  action  of  removing  before  the  judge  ordinary :  and  such  action 

beinf  called  before  the  ordinary  at  least  forty  days  before  the  term  of  Whitsunday  in  the 

}ear  in  which  the  tenant's  lease  expires ;  and  when  the  action  is  called  in  absence,  decree  of 

renunrmg  is  immediately  pronounced :  but  if  appearance  be  made  for  the  tenant,  he  will 

be  heard  in  defence,  but  he  must,  ante  omnia,  find  security  for  the  violent  profits.    When 

decree  is  pranouneed  and  becomes  final,  a  precept  will  be  issued,  on  which,  within  forty-eight 

hows,  the  tenant  may  be  removed.    A  landtord's  title  to  prosecute  a  removal,  whether 

good  or  bad,  cannot  be  questioned  by  the  tenant  who  derives  his  right  from  him :  but  if 

the  proprietor  is  to  insist  against  tenants  or  possessors  who  derive  their  right  from  others, 

■aoe  is  a  necessary  title  in  removing,  unless  the  pursuer's  right  is  founded  on  the  tcrce  or 

owrteiy,  these  being  legal  rights  perfected  without  sasine.    A  sasine  is  of  itself  a  suflSdent 

title  for  removing  possessors  who  cannot  show  a  better ;  but  if  the  defenders  have  a  real  right 

tn  the  lands,  the  sasine  is  not  held  as  suffident,  without  produdng  the  relative  charter ;  and 

the  pursuer  must  stand  infeft,  not  only  before  the  action  of  removing  is  commenced,  but 

aho  before  the  date  of  the  precept  of  warning.     Nevertheless,  Mr  Erskine  is  of  opinion, 

that  a  bare  disposition  to  land  carrying  an  express  right  to  mails  and  duties,  entitles  the 

'isponee  to  remove  tenants  as  a  necessary  consequence.    In  dther  case,  a  oo-proprietor,  or 

oiewho  hasonly  a  jdnt  interest  in  a  landed  estate,  ;7ro  indiuUo,  cannot  individually  remove 

tenants,  as  in  the  case  of  joint  purchasers,  co-heiresses,  and  of  a  widow  entitled  to  a  teroe. 

The  lacloman  of  a  colliery  may  be  summarily  sued  to  remove  without  any  previous  warning. 

^ll^atioii,  wMi  a  reserved  power  to  the  debtor  to  recover  hit  lands,  on  payment  or  perfonnance. 
ovnikK  the  eDforeemeot  of  the  laws  against  usury,  a  wadset  was  the  UNual  expedieDt  fallen  upon  liy 
SMrty  wlshinf  to  borrow.    The  lender  was  called  the  tvadtetter,  and  the  borrower  Uie  revermr.-^ 

*  !»&.«.»  t  1690,  c.  39.  :  Uth  December,  175& 
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The  nilei  laid  down  by  the  act  of  sederuiit,  are  bo  simple  and  oomplece,  that  they  snner 
all  tiie  purpoiee  of  tlie  old  ragulatione,  and  will  on  that  aoooiint  be  adopted  in  aD  Rmonop 
where  there  is  no  obligation  in  the  lease  requiring  the  tenant  to  remove,  in  which  can  the 
act  provides  a  romedy  for  epfbrdi^  the  removing,  equally  simple  and  certain  in  thebtima. 
tion  which  it  gives  to  the  tenant  It  declares  that  an  heritor,  where  the  tenant  is  bound  by 
the  lease  to  remove,  nuy  raise  letters  of  homing*  on  the  tack  (lease) ;  and  havii^  cfaar^ 
the  tenant  on  these  lettere/oriy  days  preceding  the  term  of  Whitsunday  in  the  same  Tar  in 
which  he  is  to  remove,  the  sheriff  on  production  of  the  tack  and  hombig,  must  eject  the 
tenant  virithin  six  days  after  the  term  of  removal.  The  act  of  sederunt  Airther  dedar», 
that  where  a  tack  is  assigned,  and  the  assignation  not  intimated  by  an  instrument,  or  whei 
the  Unds  are  sublet  in  whole  or  In  port  to  subtenants,  the  execution  of  such  homiDg.cr 
where  process  of  removing  and  decreet  is  obtained,  or  where  wamii^p  in  terms  of  the  ai  of 
1666,  is  used  against  the  principal  or  original  tacksman,  the  same  shall  be  e&ctual  agmA 
the  assignees  or  subtenants :  nor  is  the  effoct  of  a  warning  lost  either  by  the  death  of  the 
landlord  or  tenant  The  statute  expreases^  **  hmds,  mills,  fishings,  and  posBesBons  vha^ 
ever ;"  and  It  has  been  found,  that  a  warning  to  remove  from  fishings,  mustbe  giTcn  within 
the  same  period  as  for  lands;  but  it  is  not  applicable  to  houses,  though  in  the  ooootiy, it 
being  sufficient  if  the  warning  is  given  forty  days  before  the  tsA,  whether  Whitsuaday  or 
Martinmas;  but  if  any  portion  of  land  is  attached  to  the  house,  the  warning  miat  be  pie- 
dsely  in  terms  of  the  statute. 

An  act  of  parliamentf  ordains,  "  that  all  tenants  and  oottars^  shall  preserve  sad  secnre 
all  growing  wood  and  planting  that  is  upon  the  ground  they  possess :  that  none  of  itahafl  be 
cut,  broken,  or  pulled  up  by  the  roots,  or  the  bark  peeled  off  any  tree,  and  that  under  the 
pain  to  be  exacted  by  their  master  allenarly,  of  ten  pounds  Scots  for  each  tree  within  ten 
years  old,  and  twenty  pounds  Scots  for  each  tree  that  is  above  lihat  age :  the  temntbebf 
heki  liable  for  his  wife,  children,  and  servants^  or  any  other  within  his  &mily  thst  gfaafi 
oontmvene  this  acti*'  therefore  an  action  is  competent  before  the  judge  ordlnaiy  for  these 
penalties,  if  incurred.  And  the  following  provisions  of  a  previous  statute  merit  attentioD, 
and  may  be  enibroed  by  the  sheriff:  **  that  hersalter  no  person  whatever  shall  cat,  break, 
or  puU  up  any  tree,  or  peel  the  bark  off  any  tree,  under  the  pain  of  ten  pounds  Soots  for 
each  tree  within  ten  years  dd,  and  twenty  pounds  Scots  for  each  tree  above  that  age:  lod 
that  the  haven  and  usere  of  the  timber  of  any  tree  that  shall  be  so  cut,  broken,  or  pulled  np, 
shall  be  liable  to  the  same  penalty,  except  he  can  produce  the  person  from  whom  he  got  it; 
and  if  the  penon  that  shall  be  so  convicted,  be  unable  to  pay  the  fine,  then  he  shall  be  de- 
cerned to  work  a  day  for  each  half  merk  contained  in  the  said  fine^  to  the  heritor  irhose 
planting  shall  be  so  cut  or  broken  t"— *<  and  that  no  person  shall  break  down  or  fill  op  sot 
ditch,  hedge,  or  dyke,  whereby  ground  is  enclosed ;  and  shall  not  leap,  or  sofier  their  bones, 
nolt,  or  sheep,  to  go  over  any  ditch,  hedge,  or  dyke,  under  the  pain  of  ten  pounds  Sood, 
Mies  quotient  the  half  thereof  to  be  applied  to  the  heritor,  and  the  other  half  for  the  mend, 
ing  and  repairing  of  bridges  and  highways  within  the  parish,  at  the  sight  of  the  sheriff, 
steward,  or  justice  of  peace,  be&re  whom  the  oontraveners  shall  be  punmed."*  *  Fkitfaer, 
*<  all  UferenteiB,  cottars,  and  other  possessors  of  lands  or  houses,  shall  cause  herd  thdr  horsa, 

*  Letten  of  homing^  are  letters  rannlng  in  the  ldog*o  name,  and  iNnring  his  slgaet  Tlwrtfe 
directed  to  nessengen  at  anna  as  sheriff*  in  tliat  part,  who  are  ordered  to  ehsrira  the  person  a^iart 
whom  the  letters  are  directed,  to  pay  or  perform  in  terms  of  the  will  of  the  letten,  wfakfamatf  te 
consistent  with  the  warrant  <in  which  the  lettera  proceed.  The  warrant  on  which  letten  of  bonm; 
proceed,  is  either  tiie  decree  of  the  cuurt  of  aeislon,  or  of  magistrates  of  bnrgliSt  shcrifi,  stevardi, 
admirala.  commissaries,  or  the  commission  of  tithes,  and  in  some  cases  of  justices  oS  iheneatt.  M 
where  the  decree  of  an  inferior  court  is  the  warrant,  a  bill  most  be  presented  to  the  bill  chsndier  «< 
the  court  of  session,  stating  the  natnre  of  the  deo'ee.  and  terms  of  the  decemiture,  and  praTio;  mr- 
rant  for  lettera  of  homing  and  poinding,  which  is  aiwaya  granted,  ao  that,  properlj  apeaknv.  that 
letters  pasB  on  the  warrants  of  the  court  of  seasion  only.  By  apedal  ttatnte,  letters  of  harroDgut 
autiiorizi*d  to  paaa  on  bills  of  exchange,  the  protests  on  whidi  Mtve  be<no  recorded  in  any  cuDpptns 
rourt  These  lettera  narrate  the  ground  of  debt,  and  the  terma  of  the  decree,  by  whirh  tbe  }^ 
«irder8  payment  or  performance  to  be  made ;  and  in  the  will  the  offloera  are  ordered  to  oommaod  aa^ 
charge  the  debtor  to  pay  or  perform  in  terms  of  the  warrant  stated  In  the  redtai,  within  fifteen  dan, 
except  the  debtor  realdea  within  Orlcncy  or  Zetluid.  In  which  case  the  days  of  chanre  are  forty  dafi 
But  under  the  acta  of  I68l,  c.  30,  and  mvi,  c  36,  horninga  on  bills  of  exchange  may  proceed  oasciu^ 
of  six  days.— ^ctf. 

t  lew,  c.  16.  :  IG85.  r.  3S. 
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nit,  riwep,  swuie,  and  goati,  the  whole  year,  as  wbU  in  winter  as  in  summer,  and  in  the 
nighi-Ume  shall  cause  keep  the  aame  in  liouses,  folds,  or  endosures,  that  they  might  not  eat 
or  destroy  their  neighbours'  grounds^  woodsy  hedges,  or  planting:  certifying  such  as  oontra- 
Teoe,  that  they  shall  pay  half  a  merk,  toties  qtiotieSf  fbr  erery  beast  they  have  goixig  on  their 
Ddgkbouis*  grounds,  by  and  attour  the  damage  done  to  the  grsss  or  planting:  and  declaring 
that  it  diaU  be  bwful  ibr  the  heritor  or  posseswr  of  the  ground  to  detain  tfie  said  beasts  until 
he  be  paid  of  the  said  half  merk  for  each  beast  found  upon  the  ground,  and  of  his  expenses 
in  keepuig  the  same.  "*  It  is  therefore  customary  for  the  sufferer  to  prosecute  the  owner  of 
the  cattle  for  the  penalties  and  damages.  The  possessor  of  the  ground  on  which  the  cattle 
mm  Kised  might,  by  tlie  most  ancient  practice  cany  them  off  brevi  manic,  without  a  sentence, 
to  any  house  or  Held  belonging  to  himsdf,  and  detain  them  fbr  twenty. four  hours.  If  within 
that  spaoe  the  owner  did  not  appear  and  daim  them,  the  seizer  might  insist  on  a  valuation 
by  the  slated  baronial  appraisers,  of  the  damage  done,  including  the  maintenance  of  the 
cittte,  and  might  retain  one  or  more  in  proportion  to  the  appraisement,  restoring  the  rest 
to  the  owner.  The  poinder  or  seiser  must  endose  and  feed  the  cattle,  and  besides  give  the 
owner  due  notice,  otherwise  he  incun  the  pains  of  a  spulzie. 

When  lands  are  astricted  or  thiried  to  a  particukr  mill,  to  which  the  possessor  must  carry 
tho  griin  produced  on  the  astricted  lands  to  be  ground,  on  payment  of  such  duties  as  are 
either  expressed  or  implied  in  the  constitution  of  the  right,  the  mill  is  called  the  domiiunt 
teoement,  and  the  astticted  hinds  the  servient :  or  the  Unds  are  called  the  thui  or  the  tucken^ 
and  the  peisons  suljected  to  this  thirl  or  nteken,  the  mcketun.  When  the  suckeneis  abstract 
a  withdraw  thdr  grain  fh>m  the  mill,  its  proprietor,  or  his  tenant,  have  action  against 
them  ior  the  ^ue  of  the  abstracted  multures,  induding  sequels  or  servants*  dues,  in  which 
action  the  tenants  guilty  of  the  abstraction  must  not  only  be  called  as  defenders,  but  also  the 
proprietor  of  the  astricted  lands  (if  he  is  not  also  the  proprietor  of  the  mill  and  thitiage)  for 
his  interest;  because,  if  he  is  not  made  a  party,  the  decree  will  not  bar  him  from  an  im- 
momty  from  the  thirlage  by  prescription. 

Beades  the  tenant's  penonal  obligation  in  a  lease,  the  landlord  has  in  security  for  his  rent, 
a  nal  right  in  the  fruits  of  the  ground,  and  in  the  cattle  dther  reared  on  it,  or  purchased 
hy  the  tenant  The  com  or  other  crops  are  hypothecated  for  the  rent  of  the  year  in  which 
they  were  grown,  and  the  cattle  fbr  every  year  suocessi  vdy,  which  hut  right  subsists  for  three 
months  after  the  last  conventional  term  of  payment;  and  when  the  cattle  have  been  carried 
off  before  Candlema^  and  Lammas  respectivdy,  the  hmdlord  must  bring  his  action  against 
tho  poinder  beibre  the  expiry  of  three  months,  in  order  to  preserve  his  daim.  This  right 
too,  entitles  the  landlord  to  recover  all  corns  carried  off  from  the  tenant,  dther  by  legal 
dilij^ence  or  voluntary  purchase,  and  even  from  a  purdiaser  in  a  public  market,  if  there  Is 
gnwnd  to  suspect  collusion ;  only  the  crop  of  the  present  year  cannot  be  hypothecated  fnr  the 
not  of  the  last  year ;  but  all  the  com  on  the  fkrm  at  the  time,  may  be  retadned  as  a  security 
for  the  rent  of  the  current  crop.  Accordingly,  when  a  creditor  poinds  a  tenant's  effects, 
beibre  the  term  for  payment  of  his  rent,  he  must  either  oonaign  or  find  security  for,  the 
Knt  of  the  current  year :  but  if  after  the  term,  it  is  obligatory  either  to  pay  the  rent,  or 
kare  untouched  com  for  its  value.  At  the  same  time,  if  the  landlord  suspects  dther  the 
tenant's  drcumstances  or  his  management,  he  may  by  sequestmtion  make  his  right,  which 
^3S before  general  upon  the  whole  stock,  spedal  upon  any  individual ;  thus  imposiiig  a  legal 
*>^nu  a|;ainst  the  sale  or  tranaferenoe  of  any  part,  and  when  the  term  of  payment  arrives^  a 
^^nnt  to  sell  will  be  obtained  for  recovery  of  the  rent.  All  these  objects  are  accomplished 
hy  a  petidon  or  summary  application,  expressive  of  the  spedal  Acts  of  the  case,  with  the 
appropriate  oondudon. 

Where  lands  are  sublet,  the  right  of  hypothec  will  be  affected  by  the  subtenant's  situation. 
Kor  instance,  if  there  has  been  a  power  in  the  lease  to  sublet,  or  if  the  hmdlord  has  known 
^  consented  eitlier  tadtly  or  by  agreement  to  the  sublease,  payment  by  the  subtenant  to 
^e  prindpal,  will  exempt  his  crop  from  his  kmdk>nl*s  chiim.  A  simihir  hypothec  exists 
over  forniture  for  house  rents,  the  goods  in  shops,  instruments  of  manu&cture,  &G.,  in  mills, 

•  James  VII.,  c.  II. 
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mrehoofes,  and  the  like,  and  which,  though  neoenarily  general,  may  also  be  nadeipcfUi 
by  a  eequestxation,  although  it  cannot  any  way  affect  purchasers  in  a  shop  whilst  it  Is  lurps 
open. 

On  application  to  the  eberiff,  he  can  stop  by  interdict  any  one  from  encroachiiig  on  the 
property  of  another  in  any  shape,  till  the  matter  has  been  judicially  inquired  into ;  and  if  U 
shall  appear  from  a  visitation  by  the  judge,  or  the  report  of  surveyors  or  inspectors  named 
for  the  purpose,  that  an  encroachment  hhs  been  made,  the  sheriff  may  ordain  such  to  be 
removed  or  remedied,  and  prohibit  or  discharge  the  aggressor  from  a  repetition. 

By  the  edict  nauia,  caupones,  stabularii,  of  the  Hbman  prsetor,  which  withsunesmiO 
variation  is  adopted  by  the  law  of  Scotland,  an  obligation  is  induced  by  a  traveDer*s  enter- 
ing into  an  inn,  ship,  or  stable,  and  there  depositing  his  goods,  or  putting  up  his  hones, 
by  which  the  innkeeper,  shipmaster,  or  stabler,  is  bound  to  preserve  fortheownenrtntever 
is  intrusted  to  his  care.  It  extends  to  vintners  in  burghs,  householders  who  take  in  \odgm, 
carriers,  and  to  proprietors  of  stage  coaches.  This  obligation  is  the  creature  of  the  bw  iisdf*, 
for  the  bare  act  of  receiving  the  goods,  without  any  covenant  or  agreement,  lays  them  under 
it ;  but  it  is  limited  to  what  is  done  in  the  ship,  inn,  or  stable;  for  if  the  goods  be  stolen  or 
damaged,  after  they  are  carried  off  from  thence,  and  so  no  longer  under  the  depoatuy's  eje, 
he  is  no  fiirther  liable.  The  action  is  usually  laid  for  the  restitution  or  payment  of  the 
value,  as  it  may  be  established  by  the  pursuer's  oath  in  lUem^  with  damages  and  expenses. 

The  law  holds  that  a  perpetual  obligation  exists  on  parents  to  maintain  and  educate  their 
children,  and  reciprocally  on  children  to  maintain  their  indigent  parents.  A  simikrobligs- 
tion  extends  to  the  eldest  son,  who,  as  representing  the  fatlier,  must  aliment  his  yonn^ 
brothers  and  sisters ;  and  it  is  even  extended  to  grandsons  and  vice  versa.  These  obUgitiuoi 
may  be  enforced  by  an  ordinary  action  at  common  law. 

Collation  is  the  act  of  throwing  into  one  mass,  divisible  among  those  concerned,  either  the 
heritable  or  movable  estates  of  the  deceased,  and  takes  place  either  in  settling  betwixt  tiie 
heir  and  the  executors,  or  amongst  younger  children.  In  the  first  case,  the  right  takes 
place  only  where  the  heir,  by  seniority  or  sex,  excludes  others  who  are  equally  aesr  in 
rehitionship  from  the  heritage ;  for  instance,  where  the  eldest  son  is  heir,  and  the  yvwget 
sons  are  executors,  or  where  a  son  is  heir  and  his  sisters  the  executrixes:  the  same  rale  lioidi 
also  in  oolhiteral  succession.  But  where  the  heir  is  the  nearest  relation  to  the  decessed,  lu  | 
Js  both  heir  and  executor ;  as  where  there  is  the  eldest  son  and  grandchildren,  or  his  nephews 
or  nieces,  the  eldest  son  is  both  heir  and  executor,  for  there  is  no  right  of  represeatatioo  in 
movable  succession,  and  therefore  the  children  do  not  succeed  to  their  parents'  shareiL  It 
is  then  in  the  former  case  where  the  heir  and  executors  are  of  equal  relationship  to  the  I 
deceased,  that  collation  can  take  place ;  and  it  consists  in  the  heir's  blending  his  heritige 
with  the  movable  succession,  (a  privilege  conferred  upon  him  bybw),  and  sharing  both 
estates  equally  with  the  executors.  For  the  accomplishment  of  this  object,  when  the 
intended  heir  raises  a  sort  of  declaratory  action,  which  is  competent  before  the  sheriff;  f« 
ascertaining  that  he  is  entitled  to  oolkite ;  for  exhibition  of  all  grounds  of  debt  and  seairit; 
of  the  executory  funds,  for  a  statement  of  the  intromissions  and  a  general  aooompting.  )1r 
Srskine  is  of  opinion,  that  a  grandson  ought  to  possess  all  his  ftther's  privileges  in  tbii 
respect,  and  consequently  the  right  of  collation  with  his  uncles ;  but  by  a  case  dedded  is 
1787,  it  has  been  found  otherwise.  Again,  coUation  amengU  the  younger  ekUdrm  takes 
place  only  according  to  the  legitim ;  and  when  it  falls  to  be  divided  amongst  the  children,  if 
any  of  them  during  the  lifetime  of  their  father,  or  by  his  bonds  of  provision,  has  drawn  i 
share  of  his  effects,  it  must  be  accounted  for  before  that  child  can  dalm  any  portion  of  tie 
legUinit  unless  the  father's  purpose  of  bestowing  that  provision  upon  the  child  aBBpndjnatm, 
is  demonstrable.  A  simihir  description  of  action  is  necessary  for  effecting  this  end,  at  the 
instance  of  the  party  cbiming  the  benefit  against  the  others. 

By  law,  the  heir  and  executor  are  liable  to  the  credlton  of  the  defunct  in  payment  of  his 
Just  debts;  but  the  executor  is  bound  to  relieve  the  heir  of  the  personal  debts,  in  soLtr* 
the  executory  or  movable  estate  extends  i  and  shouhl  the  executor  have  paid  an  heritaUi 
debt,  he  has  the  like  relief  against  the  heir.    Hence  actions  on  these  heads  oocasionall)  o^ar, 
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aitd  which  may  be  brouf  ht,  before  making  pByment  This  reciprocel  relief  is  not  affeeted  by 
the  settlement  oontainiiig  a  clause  burthening  the  iieir  or  executor  with  debts,  such  being 
understood  not  to  confound  or  alter  the  rights  of  heir  or  executor.  Where  an  heir  intromits 
vith  the  moTEble  estate  of  the  ancestor,  without  making  up  a  right  by  confirmation  upon 
ioTeDtory,  he  is  asid  to  incur  a  passive  tide  of  vUiout  intromission,  (the  intromisBion  with 
the  heritage  or  rents  thereof,  being  termed  gestio  pro  heerede),  the  effect  of  which  is  to  render 
him  liable  for  the  debts  of  the  ancestor  universally ;  and  its  consequences  are  extended  to 
every  intromission,  though  he  be  a  stranger  merely :  however,  it  is  put  an  end  to  by  recent 
ooniinBaiioR,  inferring  an  intention  to  account,  which  removes  the  vitiosity,  and  saves  him 
inm  bang  liable  beyond  the  amount  of  his  intromissions.  This  right  is  only  competent  to 
enditora,  and  not  to  the  heirs  of  the  deceased,  nor  to  legatees.  Actions  of  this  sort  are  not 
bfrcquent  before  the  sheriff. 

An  sooount  of  the  office  of  oommissary,  with  which  the  sheriffs  are  now  Tested,  will  be 
Ibiind  under  the  title  ConiTnissttfy  Court, 

Sheriff's  ministerial  duties. — By  virtue  of  their  miDisterial 
]fferogative,  it  is  the  duty  of  sheriffa  to  execute  all  writs  issued  by  the 
court  of  exchequer,  to  levy  for  the  king's  use,  the  escheats  of  those  who 
are  denounced  rebels,  and  the  blanch  and  feu  rents,  casualties  of  supe^ 
riority,  and  other  duties  payable  to  the  crown^  for  which  they  must 
account  in  exchequer,*  and  in  general  to  attend  to  all  matters  in  which 
the  interest  of  the  crown  is  concerned  within  their  county  ;  they  return 
juries  for  the  trial  of  causes  before  the  justiciary  and  exchequer,  and  also 
for  civil  causes  before  the  jury  court.  Since  the  Union,  writs  for  the 
election  of  members  of  parliament  are  directed  to  the  sheriffs,  and  in  which 
tbey  are  obliged  to  return  the  member's  name  elected,  to  the  crown 
office,  whence  they  issued.  It  is  likewise  their  duty  to  strike  the  fianr 
annually ;  that  is,  they  fix  the  prices  of  grain  of  the  growth  of  the  several 
counties,  for  the  preceding  crop  in  the  month  of  February  by  a  jury,  and 
viilcb  become  the  regulating  and  legal  prices  by  which  a  variety  of  cove- 
nanU  and  transactions  are  governed. 

AU  sheriffs,  by  themselves  or  their  deputies,  and  other  officers  and 
nibjects  in  Scotland,  are  by  aclf  obliged  to  be  obedient  to,  and  attendant 
npon  the  court  of  exchequer,  and  are  subject  to  such  penalties  for  neglect 
of  duty,  or  for  any  contempt  or  disobedience,  as  may  be  imposed  by  the 
court.  And  the  same  act  empowers  the  barons  to  take  and  pass  the 
accounts  of  all  sheriffs  and  other  officers  in  Scotland,  who  have  the 
execution  of  any  process  issuing  out  of  the  said  courts,  for  the  levymg  of 
any  money  for  the  crown,  and  to  charge  and  discharge  them  in  such 
insoner  as  the  said  sheriffs  and  officers,  before  the  Union,  were  used  to 
be  charged  and  discharged.  Of  the  various  exchequer  writs,  which  fall 
to  be  executed  by  sheriffs,  the  writ  of  extent,  by  which  debts  to  the 
crown  are  made  effectual,  merits  the  most  especial  consideration,  from  its 
baring  only  been  introduced  into  Scotland  at  the  Union,  and  by  which 

*    Act  1663,  G.  15.  t  6  Anne,  c.  20. 
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the  personal  estate  of  a  debtor  is  often  carried  off  to  the  material  disap- 
pointment of  his  other  lawful  creditors.  By  the  treaty  of  Union  the 
English  revenue  laws  were  extended  to  Scotland.  In  consequeooe,  tlie 
court  of  exchequer  was  then  instituted,*  and  the  forms  of  recognizance 
and  other  securities  for  the  crown  debts,  and  of  suits  and  prosecotions 
therein  directed  to  be  regulated  according  to  the  English  foniL  His 
majesty's  prerogative  entitles  him  in  Scotland,  at  common  hw,  to  the 
same  preference  over  the  execution  of  the  subject  as  in  England,  wheierer 
they  stand  in  equal  degree,  and  therefore  the  king's  execution  carri«  all 
property  of  which  his  majesty's  debtor  is  not  at  the  time  completrij 
divested  by  voluntary  conveyance,  or  against  which  execution  by  a  subject 
has  not  been  so  completed  as  to  transfer  the  property:  but  by  Btatnte,f  this 
general  rule  was  so  far  restricted  that,  **  if  any  suit  be  commeDoed  or 
taken,  or  any  process  hereafter  awarded  for  the  king,  for  recovering  of 
any  of  the  king's  debts,  then  the  same  suit  and  process  shall  be  preferred 
before  any  person  or  persons,  and  the  king  shaD  have  first  execation 
against  any  defendants,  and  for  his  said  effects,  before  any  other  pmoo; 
so  always  that  the  Icing* s  said  suit  be  taken  and  cammeneedj  or  a 
process  he  awarded  for  the  said  debt  at  the  suit  of  the  Jdng^  before 
Judgment  be  given  for  the  said  person  ojr  persons:**  consequentlj,  i 
judgment  obtained  by  the  subject  in  a  court  of  law,  before  the  suit  of  the 
crown  is  commenced,  or  process  for  the  crown  debt  be  awarded,  was  de- 
clared to  be  exclusive  of  the  crown.  When  there  are  more  extents  than 
one  for  different  duties,  they  are  ranked  according  to  their  testes.  Under 
debts  to  the  crown  are  to  be  classed  not  only  taxes,  including  arrears,  bat 
penalties,  double  duties,  and  engagements  of  security  forcdiecton:  bat 
m  this  latter  case  the  remedy  is  an  extent  in  aid,  which  cannot  be  taken 
out  against  the  surety  while  the  principal  is  solvent  The  excise  statutes 
provide  in  certain  cases  that  the  materials  and  utensils  employed  in  manu- 
factures, shall  be  charged  with  the  duties,  into  whose  hands  soever  ther 
may  have  come,  or  by  whatever  conveyance :  and  in  such  cases,  the  effects 
remain  under  a  lien  to  the  crown,  even  after  assignment  or  execation, 
and  independently  entirely  of  priority  in  proceedings ;  and  the  lien  em 
covers  double  duties,  when  they  are  made  the  penalty  for  being**  in  aireir. 
This  prerogative  is  so  broad,  that  debts  due  by  the  debtors  of  the  ddrtor, 
and  even  by  those  who  are  indebted  to  them,  may  be  taken  under  it :  and 
even  a  debtor  to  the  crown  who  has  a  debt  due  to  him  by  another,  mar, 
by  extent,  gain  for  himself  a  preference  over  the  other  creditors  of  bis 
debtor,  although  the  crown  is  in  no  danger  from  his  own  insolvency.  Bot 
the  statute  of  Anne  before  noticed,  makes  an  exception  of  real  estates  in 

*  S  Anne,  c  26.  I  23  Henry  VI II.  c.  39. 
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Seollandy  lo  these  terms :  '*  Provided  that  no  debt  to  the  crown  in  Scot- 
land shall  affect  any  real  estate  in  Scotland,  further  or  otherwise  than 
such  real  estate  may  be  subject  thereto  by  the  laws  of  Scotland  ;  and  the 
laws  of  Scotland  shall  in  all  sucJi  cases  hold  place,"  and  ^^  the  validity  and 
preference  of  the  title  of  the  crown  to  any  honours,  manors,  lands,  or 
hereditaments,  or  to  casualties  belongmg  to  the  crown,  shall  continue  to 
be  tried  in  the  court  of  session  by  the  law  and  practice  of  Scotland,  and 
not  otherwise."  The  legitimate  inference  then  is,  that  the  crown's  pre- 
ference does  not  operate  against  lands,  nor  against  all  the  proper  heritable 
estate,  rents,  annuities,  &c.,  which  by  the  Uw  of  Scotland  are  adjudgable. 
And  it  may  be  held  as  fixed,  that  the  crown  can  attain  no  preference 
over  the  heritable  estate  by  any  sort  of  diligence,  more  than  a  subject, 
and  will  be  excluded  from  ranking  on  the  heritable  estate  altogether,  unless 
proper  diligence  for  attaching  that  estate  is  used.  Hence  it  is  a  governing 
principle,  that  the  crown  has  no  preference  after  a  complete  transfer  and 
direstment  of  the  property,  whether  voluntary  or  judicial;  unless  in  the 
particular  cases  of  excise  liens  on  the  materials  and  utensils,  under  special 
statutes.  Again,  respecting  the  kings  preference  to  the  hypothec  of  the 
landlord  for  rent,  it  may  be  considered  as  fixed,  that  this  general  right  of 
the  landlord,  however  preferable  to  the  diligence  of  subjects,  is  of  no  avail 
against  the  crown,  and  that  even  after  sequestration  of  a  tenant's  efiects, 
and  a  warrant  of  sale,  the  proceedings  on  the  part  of  the  crown  create  a 
preference  over  the  effects  still  unsold;  nay  the  court  of  exchequer  has 
carried  this  a  little  farther,  and  held  that  the  crown  has  a  preference  even 
after  the  goods  have  been  sold. 

Sheriffs  to  strike  the  fiars. — The  sheriffs  and  stewards  in  their 
respective  jurisdictions  have  been  in  the  practice  for  time  immemorial 
to  strike  the  fiars  in  February;  that  is,  to  fix  the  price  of  grain  for  the 
preceding  crop,  by  which  all  bargains  are  regulated,  where  parties  have 
not  fixed  any  price,  or  who  have  expressly  referred  to  the  fiars  price. 
The  object  is  to  ascertain  the  correct  medium  price;  and  the  mode  of 
procedure  is  regulated  by  a  very  special  and  explicit  act  of  sederunt  of 
the  court  of  sesnon,  in  these  terms : — 

Slat  December,  1788. — The  lonb  of  council  and  eeBion  considering  that  the  use  of  the 
iheriff*s  fian  ia  to  liquidate  thtf  price  of  victual  in  divers  processes  that  come  before  them 
and  the  subordinate  judicatories,  and  that  there  is  a  general  complaint  that  the  said  fian  are 
strode  and  given  out  by  the  sheriffii  virithout  due  care  and  inquiry  into  the  current  and  just 
prices;  and  that  when  some  sherifis  proceed  in  stri Icing  the  fiars  by  way  of  inquest,  yet  they 
get  not  sufficient  evidence  to  the  jury ;  and  that  other  sheriffs  proceed  arbitrarily  and  without 
any  inquest,  and  some  of  them  entirely  neglect  to  strike  fiars,  which  creates  great  uncertainty, 
end  much  deby  and  expense  in  the  administration  of  justice:  therefore  the  said  lords  do 
hereby  appoint  and  require  the  sheriffl  of  Scotland,  and  their  deputies,  yearly,  betwixt  the 
4ih  and  20lh  February,  to  summon  before  them  a  competent  number  of  peisons  living 
within  the  sheriffdom,  who  ha?e  knowledge  and  experience  of  the  prices  and  trade  of 
victiBl  in  those  bounds,  and  from  them  to  choose  fifteen  men,  whereof  not  fewer  than  eight 

3  X 
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Bhmll  be  heriton,  to  paM  upon  the  inquest,  and  return  their  Tordict  on  thie  evidenee  under. 
written,  or  their  own  proper  luiowledge,  oonoeming  the  fian  of  the  preeeding  crops  of  every 
kind  of  victual  of  the  prcMluct  of  that  sheriifdom,  and  the  said  sherifls  and  their  deputes  shall, 
at  the  same  time  and  place  unto  which  the  jury  is  called,  abo  summon  the  properest  witneaes. 
and  adduce  them  and  Ul  other  good  evidence  before  the  said  jury,  oonoenung  the  prioa  ai 
which  the  several  wrts  of  victual  have  been  bought  and  aold,  especially  since  the  1st  Novem- 
ber immediately  preceding,  until  that  day ;  and  also  oonceming  the  other  good  groitnds  and 
arguments  from  whence  it  may  rationally  be  concluded,  by  men  of  sliill  and  experience,  what 
ought  to  be  established  as  the  just  fiar  prices  for  the  said  crop;  for  any  person  then  pTeatot, 
may  in  open  oourt  and  not  otherwise,  and  observing  due  order  and  respect,  oflbr  infii>miati0& 
to  the  jury  concerning  the  premises,  and  concerning  the  evidence  adduced,  or  that  might  be 
adduced  before  tliem ;  and  if  it  appear  to  the  sheriff  and  his  deputes,  or  to  the  jury,  tfait 
the  adducing  of  proper  evidence  has  been  any  way  disappointed,  or  that  the  evidenctt  ad- 
duced is  defective,  the  said  sheriff  or  his  deputes  shall  adjourn  the  jury  till  a  certain  and 
proper  day,  that  sufficient  evidence  may  then  be  laid  before  them  ;  and  the  jury  being  dalj 
sworn  before  the  evidence  be  entered  upon,  when  the  same  is  concluded,  the  said  jur)  fihaU 
be,  and  remain  endosed,  till  they  have  finished  their  verdict,  which  they  retuixi  signed  by 
their  chancellor  and  cleric,  to  the  sheriff  or  his  deputes,  at  the  time  and  place  fixed  for  that 
purpow  by  the  said  sheriff  or  his  deputes  where  the  jury  was  enclosed;  and  the  aud  sheriff 
or  his  deputes  shall,  on  or  before  tlie  Ist  day  of  March,  pronounce  and  give  forth  stmtenoe 
according  to  the  said  verdict,  determining  and  fixing  the  fiars  prices  for  the  crop  preceding 
of  each  Idnd  of  victual  of  the  product  of  the  sheriffdom.  And  fiuther,  in  such  shires  when 
the  use  and  custom  has  been,  or  where  it  now  may  be  found  needful  and  oonvenieia  to  strilic 
different  fiars,  according  to  the  different  qualities  of  tlie  several  sorts  of  victual,  the  said  use, 
which  experience  has  shown  to  be  good  and  profitable,  shall  be  continued,  or  introduced  by 
the  several  sheriffs  respectively ;  and  the  said  different  fiars  shall  be  fixed  and  determined  is 
the  other  fiars  in  manner  above  mentioned :  all  which  fiars  the  said  sheriff  or  his  d^patcs 
shall  forthwith  record  in  their  books,  and  their  clerks  shall  give  extracts  thereof  to  an) 
person  who  asks  the  same,  and  that  for  payment  of  seven  shilliugs  Soots  money,  and  no  more. 
And  the  said  lords  of  council  and  session,  that  the  administration  of  justice  in  the  oourt  of 
seflrion,  and  subordinate  courts,  may  no  longer  suffer  by  the  negiigenos  and  delects  above 
mentioned,  do  hereby  appoint  and  strictly  require  the  sheriffs  and  their  deputes  and  clerks, 
punctually  to  observe  the  premises,  and  that  the  same  bo  also  observed  by  the  stewards  of 
Kirkcudbright  and  of  Orkney  and  Zetland,  and  their  deputes  and  clerks:  and  that  the  said 
sheriffia  and  stewards  and  their  deputes  and  derks,  do  begin  the  observation  thereof  in  Feb- 
ruary  next,  as  they  regard  and  will  be  answerable  fur  the  due  execution  of  their  offices. 

Sheriff  to  read  riot  act. — Another  branch  of  the  Blieriff*s 
ministerial  duties,  is  to  read  the  riot  act  :*  this  duty  is  also  imposed  on 
justices  of  the  peace  and  other  magistrates.  The  act  provides,  that  if  anj 
twelve  persons  are  unlawfully  assembled  to  the  disturbance  of  the  peace, 
and  the  sheriff,  under  sheriff,  a  justice  of  the  peace,  or  head  o£Be^  of  a 
town,  shall  command  them  to  disperse,  and  they  contemn  his  ordera,  and 
continue  for  one  hour  afterwards,  the  offenders  shall  suff^er  death.  A 
constable  or  peace  officer  is  not  vested  with  this  power.  The  act  specifies 
a  form  of  proclamation,  but  as  it  may  be  made  in  words  ^^  like  in  effect^'' 
any  general  command  is  held  sufficient;  such  as,  **  Our  sovereign  lord  the 
king  chargeth  and  commandeth  all  persons  being  assembled,  immediately 
to  disperse  themselves,  and  peaceably  depart  to  their  habitations,  or  to 
their  lawful  business,  upon  the  pains  contained  in  the  act  made  in  the  first 

*  1  Geo.  ].,  c.  6. 
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ew  of  king  George  I.  for  preYenting  tumult  and  riotous  assemUiet.*' 

lOD  SAVE  THE  KiNQ. 

If  the  peraoDB  so  unlawfully  assembled  do  not  disperse  within  the  hour, 
Dj  justice^  sheriff^  mayor,  &o.,  may  seize  such  pecsons,  and  carry  them 
efore  a  juatioe  of  the  peace,  and  are  empowered  to  command  all  his 
Dajesty'a  subjects  of  age  and  ability  to  assist.  It  is  a  sufficient  ground 
or  the  interposition  of  the  magistrates,  that  such  features  of  force, 
igitation,  and  disorder,  as  amount  to  a  disturbance  of  the  public  peace, 
ppear  in  the  assembly;  and  should  they  proceed  to  any  invasion  of 
>roperty  or  person,  they  may  be  forcibly  resisted,  suppressed,  and  taken 
m  Ae  apot^  even  by  the  individuals  assailed  and  their  assistants,  without 
reading  the  act  or  allowing  any  interval  of  time;  or  should  the  reading  of 
lie  proclamation  be  opposed  by  force,  the  opposer  shall  suffer  de^th;  and 
ill  persons  to  whom  such  proclamation  ou^ht  to  have  been  made^  know- 
iog  of  such  obstruction  and  not  dispersing,  shall  also  suffer  death.  Officers 
aod  their  assistants  killing  any  of  the  mob  in  the  prosecution  of  the  means 
to  suppress  the  riot,  are  indemnified:  and  if  any  person  so  riotously 
•aembled,  begin  to  pull  down  any  building,  he  is  liable  to  suffer  death; 
though  it  has  been  found  that  destroying  the  exterior  ornaments,  or  even 
forcing  open  doors  or  windows  to  get  access,  does  not  of  itself  constitute 
the  erim&  The  county,  city,  or  burgh,  where  such  disorders  shall  hap- 
pen, are  made  answerable  for  the  damages  sustained  by  the  owners. 

Summary. — The  office  and  duty  of  a  sheriff  may  be  summed  up  with 

the  descriptive  characteristics  givoi  by  Skene,  in  his  exposition  of  legal 

teduicalities.     That  learned  antiquarian  quaintly  states:    ^*  and  to  the 

effect  they  may  the  better  exerce  their  office,  and  do  justice  to  every 

person  as  effeirs,  they  sud  be  good,  sufficient,  and  qualified  men,  as  is 

itatute  be  king  David  If.,  6th  November  1357.     In  ilk  schireffdome  they 

iod  doe  justice  to  the  kinge's  lieges,  hauld  courtes  in  lauchfuil  time,  and 

eoDtmew  the  samine  according  to  law,  swa  as  that  actiones  and  process 

began  and  intented  before  them  sail  na  waies  be  delayed  throw  their 

negligence,  fraude,  or  malice:*  and  sud  doe  justice  and  full  law  als  weil 

to  pnire  as  to  rich,  under  all  paine  and  charge  that  may  follow.     And  in 

hrief,  all  schireffes  and  uther  ordinar  judges,  their  deputes,  and  clerkes,f 

raid  knawe,  and  understand  the  lawes  of  this  realme  and  actes  of  parlia- 

>Dent,t  quhairof  the  execution  is  committed  to  their  charge^  quhilk  they 

Slid  cause  be  execute  without  delay.     And  sud  not  only  be  qualified  in 

judgment  and  knowledge  to  minister  justice,  but  also  sud  have  sufficiently 

of  their  oiren  in  landes,  gudes,  and  gear,  quharin  they  may  be  punished, 

^g  found  culpable  in  execution  of  their  office."^ 

*  Statats  Robert  III.       f  James  I.  c.  45.       X  James  VI.,  c  124.       §  James  L,  c.  6. 
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BtTRGH  COURTS. — Burgh  courts  are  possessed  of  certain  jarisdie- 
tions  by  common  law  as  well  as  by  statute.  At  common  law,  the 
magistrates  of  a  burgh  are  held  to  possess  the  same  power  within  their 
fwritory  as  the  sheriff  within  his  county.  Their  criminal  jurisdiction 
extends  to  petty  riots,  but  none  have  jurisdiction  in  blood-wits,  exeept 
those  of  Edinburgh,  Stirling,  and  Perth.  The  prorost  of  Edinburgh  ii 
named  in  all  commissions  of  the  peace.  The  lord  provost,  magistrates, 
and  town  council  of  Edinburgh,  before  the  late  burgh  reform  had,  and 
indeed  still  continue  to  possess,  many  valuable  powers,  privileges,  and 
immunities,  conferred  on  them  at  different  times,  and  by  succesrive  sove- 
reigns. They  are  judges  competent  in  all  personal  actions  upon  contract, 
bond,  bill,  obligation,  paction,  verbal  promise,  or  otherwise,  to  the  greatest 
extent,  whether  the  process  be  brought  against  the  debtor  himself  or  his 
representatives  in  actions  of  rent,  forthcoming,  multiplepoinding,  and 
others  of  a  similar  nature.  They  are  competent  to  the  authenticating  of 
tutorial  and  curatorial  inventories,  in  processes  of  cognition  of  debt  and 
payment,  and  to  the  registration  not  only  of  bonds,  contracts,  or  other 
deeds  which  bear  a  clause  of  registration  in  the  books  of  any  judge  com- 
petent, but  of  protests  upon  bills.  They  are  also  competent  judges  in 
possessory  actions,  as  removings  within  burgh,  spuilzies,  ejections,  &c., 
and  in  all  brieves  issuing  out  of  the  court  of  chancery  directed  to  the 
judge- ordinary ;  and  they  have  cumulative  jurisdiction  with  the  high- 
admiral,  in  maritime  questions  within  the  port  of  Leith.  Their  private 
jurisdiction  as  bailies  of  a  royal  burgh,  is  to  judge  upon  the  application 
of  indigent  prisoners  for  the  benefit  of  the  act  of  grace,  also  of  prisoners 
for  liberation  on  account  of  sickness;  in  au  arrestment  of  strangers,  till 
they  find  security  for  meat,  drink,  and  clothes,  furnished  to  them  by  the 
inhabitants  of  the  burgh;  and  in  all  matters  of  police  within  the  burgh. 
They  also  exercise  a  summary  civil  jurisdiction  to  the  highest  amount, 
in  actions  at  the  instance  of  drovers,  or  the  like,  against  butchers,  for 
payment  of  the  price  of  cattle  bought  at  the  House  of  Muir,  or  West 
Port  for  ready  money.  But  this  action  is  only  competent  when,  brought 
within  forty-eight  days  after  the  sale.  And  by  special  statute  a  power  is 
given  them  to  value  and  sell  ruinous  houses,  when  the  proprietors  refuse 
to  rebuild  or  repair  them.  In  virtue  of  the  foresaid  royal  granU  they 
held  justice  of  peace  courts,  and  judged  in  all  matters  within  the  city  and 
liberties  competent  to  the  county  justices  of  the  peace.* 

•  View  of  the  Office  of  Sheriff  in  Scotland,  by  Robert  Clark.— Boyd*s  Judicial  Pro- 
ceedinffl  before  the  High  Court  of  Admiralty,  the  Supreme  Commiasary  Court,  and  tlie 
SheriftT  Bailie,  Dean  of  Guild,  JusUces  of  Peace,  Baron,  and  Small  Debt  Conrtti  in  Scot- 
land, by  A.  Frazer,  S.  S.  C Bell's  Law  Dictionary.— Drummond's  Proceedings. 
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The  magistrates,  &c.  of  a  burgh  were  formerly  elected  aoeordiog  to 
tbe  particular  set  or  act  of  that  burgh,  but  their  election  is  now  regulated 
b}  the  foUowing  act,  entituled 

AN  ACT  TO  ALTER,  AND  AMEND  THE  LAWS  FOR  THE  ELECTION  OF  THE 
MAGISTRATES  AND  COUNCILS  OF  THE  ROYAL  BUROHS  IN  SCOTLAND.-C38<A 
Jugmti,  isis.^ 

Whxkxas  tlie  light  of  electing  the  common  coancUs  and  roagistntee  of  the  ro>«l  burght 
of  Scotland  appean  to  haira  been  originally  in  certain  laiye  cbuBee  of  the  inhabitants  of  tuch 
burghs  by  the  abrogation  of  which  ancient  and  wholesome  ueoge  much  loao,  iiioonvenienoe» 
and  diaconteiit  have  been  occasioned,  and  still  exist ;  for  redress  and  prevention  whersof,  it 
is  expedient  that  an  immediate  remedy  be  applied,  and  that  the  dose  system  of  election  now 
practised  in  these  buighs  should  be  forthwith  abolished,  and  their  andsnt  free  constitutions 
sabstantlally  restored ;  be  it  therefore  enacted  by  the  king's  most  excellent  nu^esty,  by  and 
with  the  adTioe  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  pre- 
sent parliament  anembled,  and  by  the  authority  of  the  same,  that  from  and  alter  the  period 
when  this  act  shall  come  into  operation,  the  right  of  electing  the  town  ooundls  in  all  such 
beighs  respectiTely  (except  in  those  contained  in  schedule  F,)  shall  be  in  and  belong  to  all 
ncfa  persoosy  and  to  such  only,  (except  as  hereinafter  excepted,)  as  are  or  shall  be  qualified, 
IS  owners  or  occupants  of  premises  within  the  ro3tdty,  whether  original  or  extended,  of  any 
nrh  bnr]gh,  to  vote  in  the  elecUon  of  a  member  of  parliament  for  such  burgh,  by  virtue  of 
an  set  passed  in  the  second  and  third  year  of  the  reign  of  his  majesty  king  William  the 
Fourth,  intituled  **  An  act  to  amend  the  representation  of  the  people  in  Scotland,'*  and  as 
ire  duly  registered  as  such  voters  in  the  registers  by  the  said  recited  act  appointed  to  be  kept, 
and  also  In  aO  such  pemns  who  are  possessed  of  the  qualification  described  in  the  said  re- 
cited act,  in  respect  of  the  property  or  occupancy  of  any  house  or  other  subject  therein  de- 
scribed of  the  value  thereby  required,  within  the  ro>-alty  of  any  royal  burgh  not  now  entitled 
to  send  mesnbers  to  parUament :  provided  always,  that  all  sueh  electors  who  may  be  quali- 
fied as  hereinbefore  provided  shall  have  resided  for  six  calendar  months  next  previous  to 
the  last  day  of  June  in  this  and  all  future  years  within  the  royalty  of  such  buigh,  or  within 
seren  statute  miles  of  some  part  thereof:  provided  also»  that  no  penon  shall  be  entitled  to 
vote  who  has  been  in  the  receipt  of  parochial  relief,  or  who  has  been  a  pensioner  of  any  cor. 
ponUioD,  within  twelve  months  ot  any  such  annual  election,  or  for  any  buigh  of  which  he 
may  have  been  town  clerk  at  the  time  of  such  eleetion,  or  at  making  up  the  list  or  roll  of 
electors  with  a  view  to  such  election. 

II.  Erery  penon  claiming  to  be  entitled  to  vote  in  the  election  of  the  council  of  any 
mH  borgh  not  now  entitled  to  send  members  to  parliament,  shall,  on  or  before  the  twen- 
tieth day  of  September  in  the  present,  and  the  twenty-first  day  of  July  in  any  succeeding 
year,  give  In  his  chiim,  subscribed  by  himself  or  his  agent,  to  the  town  derk  of  such  buigh, 
such  daim  being  in  the  form,  as  neariy  as  may  be,  of  the  fint  part  of  schedule  A,  together 
with  any  vrritten  title  or  other  evidence  he  may  choose  to  produce  along  with  such  daim ; 
and  such  town  derk,  immediately  on  receiving  such  claim,  shall  mark  upon  it  the  date 
wiien  it  was  delivered  to  him,  by  filling  up,  as  nearly  as  may  be,  the  form  of  the  second 
part  of  the  said  schedule  A,  and  within  four  days  after  the  bst  day  for  receiving  such  claims, 
and  after  consulting  with  the  provost  or  diief  magistrate  of  such  burgh,  shall  give  or  cause 
to  be  given  intimation  of  all  such  daims,  by  affixing  on  the  church  doors  of  the  several 
parishes  vrithin  the  royalty  of  such  burgh,  fourteen  da^  at  least  before  the  time  when  such 
claims  are  intended  to  be  taken  into  consideration,  a  written  or  printed  list  of  all  such 
daimants,  together  with  a  notice  specifying  the  place  where,  and  the  day  and  the  hour  at 
which,  such  daims  are  to  be  considered  ;  and  the  said  notice  shall  also  bear  that  any  objec- 
tion to  such  daims  will  be  at  the  same  time  taken  4nto  consideration,  provided  such  objec 
lions  shall  be  hidged  with  the  town  derk,  and  intimated  to  the  party  objected  to,  by  either 
delivering  a  copy  of  the  objection  to  him  personally,  or  leaving  the  same  at  his  dwelling- 
house,  or  transmitting  it  to  him  by  post,  seven  da}-8  previous  to  the  day  appointed  for  oon- 
»idering  the  same,  and  deciding  upon  such  daims  (all  such  objections  being  signed  by  the 
r^rty  ohjecting  or  his  agent,  and  being  drawn  up,  as  nearly  as  may  be,  in  the  form  of  the 
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schedule  B  *,)  and  the  pemns  daimin^,  and  the  peraonB  obgectlnif  to  ludi  dain,  shall  havi 
aooetis  to  ne  such  claims  and  objections  in  the  town  deik's  office  at  aU  su— oiiable  faoan, 
without  payment  of  any  fee  fi»r  sudi  inspeoUon,  and  to  obtain  eztmcts  therefram,  pa}in{  ftr 
any  copy  or  extract  of  the  aame  at  the  rate  of  sixpence  Ibr  every  serenty-two  words:  pre- 
Tided  always,  that  every  such  chief  magistrate  shall  be  obliged,  within  finr  da>s  after  the 
said  twenty-first  day  of  July,  to  fix  <m  and  oommuBloate  to  the  town  derk  a  ^y  for  takia^ 
such  daims  and  objections  into  eonsideratf  on,  which  day  shall  not  be  less  than  tweoty  or 
more  than  twenty-five  days  after  the  said  twentieth  day  of  September  in  the  presoit  aul 
the  said  twenty-first  day  of  July  in  all  future  yean. 

I  If .  The  provost  or  chief  magistrate,  or  In  esse  of  his  absenoe  or  dIsabiKtj,  the  semor 
nutgistrate  capable  of  attending  in  each  such  buigh,  shall,  if  required  by  any  thne  or  more 
persons  dalming  or  objecting  as  aforesaid,  previous  to  the  day  appointed  for  the  oaniiden> 
tioo  of  such  chdms  and  objections,  make  choice  of  and  appoint  a  person  of  the  profesiflii  of 
the  Uw  to  bo  an  assessor  or  assistant  to  him  in  the  decision  thereof,  such  naanssnr  being 
always  an  advocate,  or  a  writer  to  the  signet,  or  a  sdidtor  of  supreme  courta,  or  a  pncHra- 
tor  in  the  inferior  courts,  of  not  leas  than  three  years'  standing  reapectlvdy ;  and  aadtx  pro. 
vest  or  chief  or  senior  magistmte  and  assessor  shall,  at  the  hour  appointed,  proceed  to  con- 
sider the  daims  and  objections  lodged,  and  shall  hear  the  parties  or  their  agents  therBupon, 
and  receive  all  competent  evidence  which  either  party  may  produce  in  support  of  hisdaiin 
or  objection  respectlvdy;  but  no  written  pleedingi  shall  be  admitted,  nor  any  record  kept 
of  the  proceedings,  except  that  the  magistrate  or  assessor  shall  make  a  note  of  the  witneaes 
Vrho  may  be  examined,  and  authenticate  by  bis  signature  any  document  or  written  erificnoe 
which  may  be  produced ;  and  no  other  witnesMs  shall  be  examined,  and  no  other  docomenti 
produeed,  in  any  court  of  review,  than  those  so  noted  and  authenticated ;  and,  where  8ati»- 
fied  that  the  dalm  is  good,  the  said  magistrate  shall  write  thereon  the  word  ^  admit,"  and 
sign  his  name  thereto,  and,  where  satisfied  that  the  claim  is  bed,  he  shall  write  theneai  iIm 
word  « reject,"  and  sign  his  luime  thereto;  and,  where  the  claim  shall  be  sastaiLed,  the 
claimant's  name  shall  be  enrolled  or  entered  by  the  town  derk  of  such  burgh  in  the  list  or 
roll  of  electors  to  be  kept  for  such  burgh  in  manner  hereinafter  directed. 

lY.  The  respective  town  derks  of  each  roynl  buigh  shall,  on  or  before  the  twentieth  day 
of  October  In  the  present  and  on  or  before  the  sixteenth  day  of  September  in  all  fature 
yean,  make  up  and  complete  a  list  or  roll  of  persons  entitled  to  vote  in  the  dection  of  tke 
common  ooundl  of  such  buigh  In  manner  following ;  ndeiicel,  the  town  derk  of  each  bui|ii 
which.  In  virtue  of  the  said  redted  act,  sends  either  sererslly,  or  in  oombinatioii  with  any 
other  burgh  or  burghs,  a  member  or  memben  to  parliament,  shall  make  up  and  oomplde 
such  list  by  transferring  from  the  parliamentary  register  for  such  burgh  to  such  list  or  nQ 
the  names  of  all  the  voten  contained  In  such  register  entitled  to  vote  in  the  election  of  a  vam- 
ber  of  parliament  as  an  so  registered  in  respect  of  properties  situated  within  the  rsyalty, 
whether  original  or  extended,  of  such  burgh,  without  requiring  any  claim,  oradmittiji^  soy 
olgeotion  against  the  persons  so  registered ;  and  the  respective  town  derks  of  soch  of  the 
royal  bui^hs  as  do  not  now  send  or  contribute  to  send  a  member  to  parliament,  ahall,  in  like 
manner,  make  up  a  complete  list  or  roll  of  all  the  persons,  qualified  in  manner  aforeaid, 
who  shall  have  been  admitted  as  decton  by  the  chief  or  senior  magistrates  of  each  buisls 
respectively  in  manner  hereinbefore  directed. 

y.  Each  town  clerk  shall,  in  every  succeeding  year,  keep  his  list  or  roD  of  decton  in  the 
town  derk*8  office,  or  other  place  appdnted  for  keeping  the  records  of  such  burgh,  aocefishieT 
without  fees,  at  all  seasonable  hours,  from  the  first  to  the  tenth  day  of  August ;  and  within 
five  days  after  the  last  of  these  days  any  person  intending  to  object  to  the  oontinaanoe  of  any 
name  on  the  nid  list  or  rdl  in  any  burgh  not  contained  in  the  said  redted  act,  shal)  U 
bound  to  give  in  his  objections  to  such  town  derk,  in  the  same  way  and  manner,  and  to  be 
disposed  of  by  ouch  town  derk  and  provost  or  chief  or  senior  magistrate  and  asseesor  in  ail 
respects,  as  db^eotions  against  original  daims  are  herdnbefore  and  after  directed  to  be  dis- 
posed of;  and  each  town  clerk  in  such  burghs  shall,  on  or  before  the  tenth  day  of  September 
in  each  such  year,  proceed  to  correct  and  complete  such  list  or  rail  of  decton  by  remoWnf 
therefrom  aU  the  names  to  which  such  ob^'ections  shall  have  been  sustained,  wad  also  the 
names  of  any  persons  who  may  be  known  to  have  died  since  such  list  or  roll  was  last  cod- 
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pleted,  and  shall  abo  insert  in  soch  listorroD  the  names  of  any  peraonswho  shall  respectively 
haTe  been  admitted  as  decton  by  the  provost  or  chief  or  senior  hia^istrate  of  such  burgha 
respectiTsly,  in  manner  hereinbefore  directed ;  and  each  town  deriL  fn  the  burghs  contained 
io  the  said  recited  act  ihall,  in  liJte  manner,  correct  and  complete  his  list  of  electors,  on  or 
before  the  sixteenth  day  of  September,  by  removing  therefrom  the  names  of  such  as  may 
bve  died,  and  adding  the  names  of  those  who  may  hare  been  inserted  in  the  register  ap- 
pointed by  the  said  redted  act  since  it  was  made  up  in  the  previous  year,  in  respect  of  pre- 
mises iitoate  within  the  royalty  of  any  such  bui^h ;  and  all  persons  interested  shall  be  en- 
tided  to  csttraeta  from  the  said  listi,  pajing  the  town  cleric  for  every  extract  at  the  rate  of 
Dxpence  for  every  seventy-two  words  contained  therein. 

YI.  If  either  party  shall  be  dissatisfied  with  the  decision  of  the  provost  or  chief  magis- 
trate and  assessor,  admitting  or  rejecting  any  ckdmant  for  the  right  of  electing  councillors, 
in  any  burgh  not  contahaed  in  the  said  recited  act,  it  shall  be  competent  to  such  party,  with- 
in two  days  of  the  date  of  the  decision,  but  not  thereafter,  to  appeal  to  the  court  of  review 
appointed  by  the  said  redted  act  for  deciding  upon  appeals  as  to  the  registration  of  voters 
for  members  of  parliament  for  the  district  within  which  such  burgh  may  be  situate,  the 
ippellant  always  giving  notice^  within  the  time  above  specified,  to  the  town  derlc  of  such 
buigh  and  to  the  opposite  party,  of  such  appeal,  the  notice  to  the  said  party  being  either  de- 
linred  persanally,  left  at  his  dwelling  place,  or  transmitted  through  the  post  office,  and  pro- 
ducing to  the  court  of  appeal  evidence  of  such  notice  before  such  appeal  shall  be  heard ;  and 
to  ihall  be  competent  for  such  court  of  appeal,  if  it  shall  affirm  the  judgment  appealed  from, 
to  find  expenses  due  by  the  appdlant,  and  to  decern  for  the  same ;  and  upon  production  of 
tbe  jndgment  of  such  court,  or  an  extract  thereof,  to  the  town  derk,  keeper  of  the  list  or 
nU  of  electoTB  of  such  burgh,  such  lo^vn  derk  shall  forthwith,  where  necessary,  alter  and 
eorrect  such  list  or  roll  in  accordance  with  the  judgment  of  such  court;  and  the  sherifls  act- 
ing in  luch  courts  of  appeal  shall  always  proceed  to  the  consideration  of  appeals  under  this 
act  immediately  after  they  have  disposed  of  all  the  appeals  under  tbe  sdd  redted  act,  and 
ibaU  be  entitled  to  add  the  periods  of  time  during  which  they  may  be  exdusively  occupied 
with  the  sai  j  appeals  under  this  act  to  the  periods  occupied  with  the  said  other  appeals,  and 
to  make  the  same  charges  for  the  time  so  occupied  in  thdr  accounts  in  exchequer  as  is  by 
the  said  redted  act  provided  as  to  the  said  other  appeals. 

VII.  The  sevend  burghs  contained  in  the  sdiedule  marked  C  to  this  act  annexed  shall 
be  diTided  into  wards  or  districts,  which,  together  with  the  number  of  coundllors  to  be 
duwn  by  each  such  ward  or  district  shall  be  fixed  and  ascertained  by  the  commission- 
era  named  and  appointed  by  his  majest}'  to  inquire  into  and  report  upon  the  condition  of 
the  KTenl  burghs  and  towns  of  Scotland  by  virtue  of  a  commission  dated  on  the  fifteenth 
day  of  July  in  the  present  year;  and  siich  commissioners  shall  have  regard  to  its  being  the 
purport  and  meaning  of  this  act  that  the  number  of  wards  shall  be  such  that  each  ward 
ihall,  at  the  first  election  to  be  made  under  this  act,  choose,  as  nearly  as  may  be,  the  num- 
ber of  six  coundllors,  and  at  the  subsequent  annual  elections  in  eadi  succeeding  year  the 
number  of  two  coundUon ;  and  the  said  commissioners  shall,  upon  such  division  being  made 
and  completed,  report  the  same  to  his  majesty's  privy  coundl,  who  shall  cause  such  report  to 
be  published  by  ro>-al  prodamation  in  the  gazette ;  and  the  number  and  limits  of  such  dis- 
tricts, and  the  number  of  coundllors  to  be  elected  by  each  such  district,  being  so  fixed,  re- 
ported, and  published,  shall  be  held  and  taken  to  be  a  part  of  this  act,  in  the  same  manner 
ud  to  the  same  effect  as  if  the  same  were  particularly  set  forth  and  enacted  herdn. 

Till.  With  and  under  the  exceptions  hereinafter  provided,  upon  the  first  Tuesday  of 
November  next  the  electors  qualified  and  entered  in  Oie  list  or  roll  made  up  as  aforesaid 
shall,  in  each  of  the  said  royal  burghs  not  contained  in  schedule  F,  choose  from  among  such 
of  their  own  number  as  dther  reside  within  the  boundaries  assigned  to  such  burgh  by  the 
sod  recited  act,  or  as  may  carry  on  business  or  reside  within  the  royalty  thereof,  such  n 
aomber  of  coundllors  as  by  the  set  or  usage  of  each  buigh  respectively  at  present  consti- 
tutes the  common  ooundl  of  such  burgh,  or  where  such  number  admits  of  variation,  then 
the  smallest  number  which  may  by  the  existing  set  and  usage  constitute  a  full  coundl  in 
uiy  nch  burgh,  in  manner  following ;  that  is  to  say,  in  all  such  burghs  as  are  contained  in 
the  mid  schedule  C,  and  divided  into  wards  or  districts  as  aforesaid,  the  qualified  electors  of 
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ear.h  district  wiioM  names  shall  be  in  the  said  list  or  roll  ef  such  electors  shall,  st  tome  pba 
or  places  to  be  appointed  for  each  such  ward  or  district,  of  which  intimatSon  shall  be  o^ 
by  notice  affixed  on  the  church  doors  of  the  several  parishes  of  such  burgh  ten  dayi  at  lesst 
previous  to  such  election,  proceed  to  elect,  from  and  among  the  perBons  contained  in  the  \\a 
or  roll  of  the  whole  elector!  for  such  burgh,  as  many  coundllors  for  such  boiigh,  being  eitkr 
resident  or  penonally  carrying  on  business  as  hereinbefore  provided,  as  shall,  by  the  refxtii 
of  the  commissioners  aforesaid,  and  the  prodansation  thereof  aforesaid,  have  been  fixed  aad 
ascertained  as  the  number  of  ooundllorB  to  be  elected  in  each  such  ward,  by  open  poll,  to  be 
taken  in  the  presence  of  the  provost  or  chief  or  senior  magistrate  of  such  burgh,  or  of  a  Ic^sd 
substitute  or  substitutes  to  be  appointed  by  him  to  officiate  and  preside  at  the  polling  place  or 
polling  places  in  each  such  ward  or  district,  from  among  the  persons  of  the  law  described  ad 
qualified  as  aforesaid  in  relation  to  the  assessor  to  be  appointed  by  any  chief  magislnie,  to  judge 
of  the  claims  of  enrolment  to  be  made  as  aforesaid ;  and  the  town  derks  of  such  buighs,  or  tlie 
persons  who  may  be  appointed  by  the  provost  or  chief  magistrate  thereof  to  offidate  a  pdl 
dcrks  in  the  several  wards  thereof,  which  persons  such  provost  cr  chief  magtstiale  is  here- 
by authorized  to  appoint,  shall  each  have  with  him  a  certified  copy  of  that  part  uf  the  for^ 
said  list  or  roll  which  contains  the  names  of  the  voters  qualified  in  respect  of  pit^rty  atuaie 
in  each  such  district,  according  to  which  the  votes  shall  be  taken ;  and  it  shall  not  be  cum- 
potent  at  such  poll  to  inquire  into  any  other  facts  but  the  identity  of  the  party  tendering  a 
vote  and  the  person  mentioned  in  the  list  or  roll,  his  still  holding  the  qualification  tiien; 
mentioned,  and  his  not  having  previously  voted  at  the  same  election ;  all  wliich  facti  it  shall 
only  be  competent  to  prove  by  the  oath  of  the  part}'  so  tendering  his  vote,  if  required  by 
any  other  voter  on  the  list  or  roll ;  and  no  other  oath  shall  be  put  at  such  election  ex. 
cept  only  an  oath  against  bribery,  which,  if  required  by  any  voter  on  the  roll,  shall  also  be 
put  by  the  magistrate  or  substitute  at  each  polling  pbce ;  which  two  oaths  shall  be  pot  in 
the  form  of  sdiedules  D  and  £;  and  each  poll  derk  shall  enter  each  vote  for  each  peian 
proposed  in  a  poll  book,  and  the  provost  or  chief  magistrate  or  substitute  presiding  at  sued 
election,  and  the  derk  or  person  taking  the  poll,  shall  subscribe  their  names  to  each  ptgeof 
such  book  before  any  entry  shall  be  made  in  the  succeeding  page. 

IX.  No  poll  by  this  act  authorized  shall  be  kept  open  for  more  than  one  diy,  and  tiiat 
only  between  the  hours  of  eight  in  the  morning  and  four  in  the  afternoon,  it  being  compe- 
tent to  the  town  clerk  to  appoint  as  many  polling  pkces  in  each  ward,  and  as  many  bootitsor 
divisions  at  each  polling  phice,  as  may  be  necessary  for  completing  the  said  dections  within 
the  said  period. 

X.  At  all  such  elections  of  coundllors  for  the  buighs  contained  in  the  said  scfaedole  C 
the  poll  books  for  the  several  wards  or  districts  of  the  said  burglis  shall ,  at  the  dose  of  the 
poll,  be  sealed  up  by  the  persons  who  shall  have  presided  at  the  elections  of  the  several  ynrii 
and  taken  the  polls  thereat,  and  shall  be  transmitted  to  the  provost  or  chief  or  senior  magis- 
trate, who,  on  the  next  lawful  day  after  the  receipt  of  the  same,  between  the  hours  of  tvehe 
and  two,  and  within  the  town  house  or  other  public  building  of  such  burgh,  shall  opeaU 
break  the  seals,  and  with  the  assistance  of  the  town  derk,  and  such  other  persons  as  he  mav 
think  fit  to  employ,  shall  cast  up  the  votes  given,  and  shall  dedare  upon  whom  the  elertioa 
has  fiUlen  by  the  majority  of  votes  (making  a  double  return  in  any  case  where  the  vota 
shall  be  equal),  and  shall  forthwith  give,  or  cause  to  be  given,  notice  in  writing  to  the  sere* 
ral  persons  elected  of  such  their  dection,  and  require  them  severally  to  appear  in  the  bmn 
hall,  or  other  public  room  aforesaid,  on  the  second  Uwful  day  after  such  elecdon,  when  the; 
shall  severally  dedare  whether  they  accept  or  dedine  accepting  the  office  of  ooundUor;  and 
if  any  such  person  shall  be  found  to  have  been  elected  by  more  than  one  of  the  said  wards  or 
districts,  he  shall  thereupon  dedare  for  which  ward  he  intends  to  Serve;  and  wherever  tlili 
shall  occur,  or  where  there  shall  be  a  double  return  for  any  ward,  or  where  any  perion 
elected  shall  decline  accepting,  then  and  in  all  such  cases  the  presiding  magistrate  shall  im- 
mediately appoint  a  new  election  of  a  coundllor  or  coundllon  in  phioe  of  him  or  them  so 
chosen  elsewhere  and  so  declining,  at  the  distance  of  not  more  than  four  nor  less  than  tw 
da}S,  and  affix  notices  of  the  day  so  appointed  on  the  church  doora  of  the  burgh ;  and  such 
dection  shall  be  proceeded  in.  In  all  respects  in  the  same  manner  in  whidi  the  first  election  in 
the  said  wards  or  districts,  iind  the  talking  tlie  poll,  casting  up  the  votes,  and  declaring  the 
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mult,  b  hsreiBlwIbn  dlracted  to  pneeed,  vntil  the  ooomU  of  neh  bui^rli  ihall  Im  com 
pirted. 

XI.  Upon  the  aid  fint  Tueriay  of  Nofember  next,  the  qualified  election  of  aU  the  aid 
10)31  barghs  not  cantained  in  the  aid  schedules  C  or  F,  shall  assemble  in  the  town  haU  or 
other  public  loom  of  such  boiigh,  and  choose  fh>m  among  their  own  number  such  and  the 
b'ke  number  of  ooundUers,  being  resident  or  peiionaUy  carrying  on  bnsinen,  as  hereinbe* 
fore  prmrided,  as  by  the  set  or  ussge  of  such  buighs  respectiTely  at  present  conslitntes  the 
eommon  council  of  sacii  buigh,  or,  where  this  is  variable,  the  smalkst  number  constituting 
a  fall  council,  and  shall  decUre  their  Totes  by  a  list  containing  the  names  of  the  persons  Ihr 
whom  esch  elector  nspectiyely  intends  to  vote,  which  several  lists  shall  he  signed  by  each  such 
elector  respectively,  and  shall  be  openly  given  in  by  each  elector  to  the  town  clerk  of  such  bnigh 
on  the  day  of  election ;  and  such  town  derii,  together  with  the  provost  or  chief  er  senior  at- 
tendiiig  nu^^istnte  of  the  burgh,  who  shall  preside  at  such  election,  no  other  inquiry  being 
permitted,  or  other  oath  allowed  to  be  tendered  than  as  hereinafter  provided  as  to  the  burglis 
iniehedale  C,  shall  pubHdy  cast  up  the  numberofvotee,  and  shall  dedare  upon  whom  theeleo- 
tiflD  bai  fUlen  by  the  majority  of  votes  *,  and  the  provost  or  chief  or  senior  magistrate  shall  forth- 
mih  give  or  cause  to  he  given  notice  in  writing  to  the  several  coundllon  elected  of  such  thdr 
dectioo,  and  call  upon  them  severally  to  appear  in  the  town  hall  or  other  public  room  afbre- 
■Id  on  the  second  lawful  day  after  such  election,  when  they  shall  severally  dedare  whether 
they  accept  or  dedine  aooeptiiY  the  office  of  ooundllor ;  and  if  any  such  pemn  so  dected 
daUdediue  to  accept,  or  in  caae  there  shall  be  an  equality  of  votes  in  ihvour  of  two  or  mors 
penoDS  the  whole  of  whom  einnot  be  reedved  as  ooundllors,  a  new  decdon  shall  immedi- 
itdj  thereafter  take  ptaoe  for  the  vacant  place  or  phMses  of  the  councillor  or  eoundHors  so 
ilediiiii^  (0  accept,  or  dected  by  equd  numbers^  to  be  intimated  as  herdnbefore  provided  as 
to  the  bttighs  in  schedule  C,  and  to  proceed  In  the  mme  manner  in  aU  respects  in  which  the 
dedion  for  coundUors  is  herdnbefore  directed  to  proceed,  until  the  coundl  of  swh  borgh 
ihaU  be  completed. 

XII.  Nothing  in  tills  act  oontainM  shall  be  held  to  affect  or  apply  to  the  sereral  buighs 
Qomdned  in  schedule  F  to  this  act  annexed ;  but  the  dection  of  ooundllors  and  magistrates 
mill  the  burghs  contained  in  thesaid  schedule  F  shall  proceed  and  be  conducted  in  the  way 
end  manner  hitherto  practised  in  such  buighs,  and  as  if  this  act  had  not  been  passed. 

XIII.  In  aH  the  cases  of  dection  hereinbefore  directed.  If  any  penon  dected  as  ooundl- 
ior  shall  &il  to  attend  on  the  day  appointed  for  declaring  his  acceptance,  he  shall  be  hdd  to 
have  declined  accepting  the  said  office,  unless  he  then  transmit  to  the  meeting  a  suiBdent 
vritten  expknation,  signed  by  himself  or  tiis  agent,  of  the  cause  of  his  absence,  and  inti- 
nating  his  acceptance. 

XIV.  No  person  diall  be  entitled  to  be  received  and  inducted  as  coundHor  who  shall  not, 
PRTWOB  to  such  induction,  be  entered  a  burgess  of  the  buigh  for  which  he  is  so  dected, 
^vhenrer  there  is  any  body  of  buigesses  in  any  such  burgh ;  and  each  such  person  so  dected 
ifaall produce,  when  be  dedares  his  acceptance,  the  evidence  of  his  being  such  burgess;  and 
hiteoiimion  so  to  do  shall  be  hdd  to  vacate  his  dection  in  the  same  manner  as  if  he  had  de- 
eiined  to  accept :  provided  always,  that  no  merely  honorary  burgess  shall  be  entitled  to  be 
ID  indvcted,  and  that  any  person  so  dected  shall  be  forthwith  entitled  to  be  entered  as  a  bur- 
ga>  on  payment  of  the  ordinary  fees. 

XV.  Upon  the  first  Tuesday  of  November  one  thousand  dght  hundred  and  thirty-fi>ur, 
^  in  every  sucoee^ig  year,  the  doctors  in  such  burghs  shall  in  like  manner,  videlkei,  the 
bvrghi  cooldned  in  Uie  said  schedule  C  In  their  several  wardv  or  districts,  and  the  other 
I>wvh8  at  thdr  general  meetings,  assemble  and  elect,  in  manner  herdnbefore  prescribed  in 
relation  to  the  first  dection  under  this  act,  one  third  part,  or  as  nearly  as  may  be  one  third 
P^of  the  eoundl  of  such  burghs,  in  the  place  of  the  third  thereof  who  shall,  as  herein- 
after directed,  go  annually  out  of  office,  the  wards  or  districts  into  which  the  Imighs  con- 
tained b  the  add  schedule  C  are  divided  then  electing  such  number  of  ooundllors  as  by  the 
^d  rojal  oommisdon  such  wards  or  districts  shall  be  directed  to  elect  at  such  aiuiual  eleo- 
^  mbsequent  to  the  first  election. 

XVI.  Upon  the  said  first  Tuesday  of  November  in  the  year  one  thousand  eight  hun- 
'iW  and  thiity-fbur,  and  in  every  succeeding  year,  one  third,  or  a  number  as  near  as  may 
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1m  to  one  third,  of  the  whole  ooimcU  of  eaok  eiich  biir|^h»  shall  go  out  of  oflke*,  and  in  ilw 
■dd  year  one  thounnd  eight  hundred  and  thirty-four  the  third  who  shall  go  oat  diall  eoasiit 
of  the  ixNiDciUorB  who  bad  the  ■mallcst  number  ot  votes  at  the  deetion  of  QoundUon  in  ihia 
present  year;  and  in  the  succeeding  year,  one  thousand  eight  hundred  and  thin}-five, 
the  third  of  the  ooundUors  fint  elected  under  this  act  who  shall  go  out  shall  coast  of  ike 
councillors  who  at  such  first  election  under  this  act  had  the  next  smallest  number  of  fotis, 
(the  majority  of  the  council  always  determining,  where  the  votes  for  any  such  penoosshsU 
have  been  equal,  who  shall  be  the  persons  to  retire,)  and  thereafter  the  third  of  the  cobq. 
dllon  80  amiually  going  out  of  office  shall  always  consist  of  the  coundllois  who  have  beta 
longest  in  office :  provided  always,  that  any  councillors  so  going  out  of  office  ifaoJl  be  ap. 
ble  of  being  immediately  re-elected. 

XVII.  The  councillors  of  all  such  burghs  not  contained  in  schedule  F  to  this  act  ao- 
nexed  respectively  so  elected  ortd  accepting  shall,  upon  the  third  lawful  day  after  the  el«c- 
Uon  of  the  whole  number  of  such  coundilors  in  the  present  year,  assemble  in  the  town  M 
or  other  usual  public  phu»  of  meeting  within  such  burgh,  and  shall  there  by  a  plunlii} 
of  voiors  (the  ooancillor  who  had  the  greatest  number  of  votes  at  the  election  of  oooodl* 
lors  having  a  casting  or  double  vote  in  case  of  equality),  elect  from  amo^g  their  omi  number 
a  provost  or  chief  magistrate,  the  number  of  bailUes  fixed  by  the  set  or  usage  of  such  biujh, 
a  treasurer,  and  other  usual  and  ordinary  office  bearers  now  existing  in  the  ooundl  b;  the 
set  or  usage  of  each  such  buigh,  and  shall  also  elect  the  managerB  of  any  charitable  or  other 
public  institution  existing  in  or  connected  with  such  burgh,  the  appointment  of  the  muir 
gvrs  to  which  is  at  present  vested  in  the  magistrates  and  town  council  of  such  burgh. 

XVI II.  With  and  under  the  exception  hereinafter  enacted,  upon  the  completioDof  thi 
first  election  of  councillors,  magistrates,  and  office  bearers  to  be  made  in  all  the  rojul  buigbi 
in  Scotland  under  the  provisions  of  this  act,  and  not  sooner,  the  provost,  magistretes,  o&x 
bearers,  and  other  councillors  now  in  office  in  such  burghs  respectively  shall  go  out,  ukI 
their  whole  powers,  duties,  and  functions  shall  cease  and  determine,  except  only  where  ao) 
of  the  said  persons  shall  have  been  again  elected  under  the  provisions  of  this  act 

XIX.  Except  as  hereinafter  excepted,  the  offices  and  titles  of  deacon,  and  of  C0DTen«i 
find  dean  of  guild,  and  of  old  provost  and  old  baillie,  as  official  and  constituent  membtnof 
any  town  ootindl,  shall,  after  the  completion  of  the  first  elections  under  the  provisions  et 
this  act,  cease  and  determine,  and  no  distinction  shall  afterwards  be  kept  up  or  reoognirtd 
between  trades  baillies  and  merchant  baillies,  or  trades  ooundllora  and  merchant  coundllon, 
in  any  such  council :  provided  always,  that  (except  as  hereinafter  excepted)  the  duties  sad 
functions  heretofore  performed  by  the  dean  of  guild  in  such  council,  or  in  any  dean  of  guiU 
court  of  such  burgh,  shall,  in  all  the  burghs  where  there  now  is  such  an  officer,  be  performed 
by  a  member  of  the  council  to  be  elected,  in  manner  hereinbefore  provided,  by  the  noajority 
of  ooundllora. 

XX.  Where  any  trust,  management,  or  direction  is  by  the  terms  of  any  public  or 
local  act,  or  of  any  charter  or  deed  of  foundation,  or  other  deed,  conferred  on  anf 
membera  of  the  coundl  under  the  denomination  of  old  provost,  old  baillie,  or  old  dean 
of  guild,  or  of  merchant  or  trades  baillies  or  merchant  or  trades  ooundUors,  reapee- 
ively,  the  town  coundls  to  be  named  and  elected  in  terms  of  this  act  shall,  immediatei} 
after  their  own  acceptance  and  induction  into  office,  nominate  and  elect  from  tbeirown 
body  such  a  number  of  persons  to  be  such  trustees,  managera,  or  directora  as  are  by  eocii 
acts,  charters,  or  deeds  appointed  to  those  offices  under  the  said  denominations ;  sod  tiic 
whole  powere  and  functions  now  belonging  to  the  said  offices  of  trustees,  managers,  or  d- 
rectors  shall  belong  to  and  be  as  fully  vested  in  the  persons  so  elected  as  if  they  had  foeest^ 
the  denominations  used  in  the  said  acts,  charters,  or  deeds. 

XXI.  Nothing  herein  contained  shall  be  held  or  construed  to  impair  the  r^htofsn; 
craft,  trade,  convenery  of  trades,  or  guildr}',  or  merchants  house  or  trades  house,  or  other 
such  corporation,  severally  to  elect  their  own  deacons  or  deacon  convener,  or  dean  of  guiki 
or  directora,  or  other  lawful  officera,  for  the  management  of  the  afiaire  of  such  crafis,  tradtfi 
conveneries  of  trades,  or  guildries,  merchants  or  trades  houses,  or  other  such  corporations; 
but  that,  on  the  contrary,  the  said  several  bodies  shall,  from  and  after  the  peasiiig  of  this  act, 
be  in  all  cases  entitled  to  the  free  election  in  such  form  as  shall  be  regulated  by  them  of  tb« 
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■id  HfBoU  ofiee  b€Bni%  and  oilier  nooemury  offleera  for  the  muiagement  of  their  aflbtra* 
witiMNit  any  interferenoe  or  oontrol  wbatSDevor  on  the  part  of  the  lown  coimdl  or  any  mem- 
ber thereefl 

XXII.  Fram  and  afler  the  time  when  this  act  eomee  into  operation  the  pemns  elected 
(or  to  be  elected)  as  hereinbefore  provided  to  the  ofioes  of  dean  of  guild  and  deacon  oon- 
rener,  or  oonTener  of  tradeSi  by  the  oonveuery  and  guild  brethren  respectively  In  the  dty 
of  Edinburgh,  and  to  the  offices  of  dean  of  guild  and  deacon  oonvener  by  the  merchants 
house  and  tiades  house  respectively  in  the  dty  of  Ghi^gow,  shall,  in  Tirtue  of  their  said  eleo> 
tioDs  by  the  said  guilH  bretliren,  convenery,  merehants  house,  and  trades  hoose  respectively, 
beoonstituflttt  m«mben  of  the  town  councils  of  the  mid  dties,  and  shaU  enjoy  all  the  powen, 
lod  perform  all  the  functions  now  enjoyed  or  performed  by  such. office  bearers  in  these 
dtics;  and  in  liJie  manner  tlie  pefsons  elected  (or  to  be  elected)  to  the  offices  of  deans  of 
gidld  by  the  seveml  gnildiies  of  the  dty  of  Aberdeen  and  the  towns  of  Dundee  and  Perth 
shall,  in  Tirtne  of  such  their  elections,  be  oonstituent  memben  of  the  town  couiidls  of  the 
idd  dty  and  bu^^ha  respectiTely,  and  shall  as  such  enjoy  all  the  powen  and  perform  all  the 
fiuKtionB  now  exercised  or  enjoyed  by  the  existing  deans  of  guild  in  the  said  dty  and  burghs 
itapeetively;  and  the  registered  electofs,  qualified  as  hereinbefore  provided,  in  the  said 
dtioand  buighs  of  Edinburgh,  Glaigow,  Aberdeen,  Dundee,  and  Perth  shall,  in  Novem- 
ber In  the  present  year  and  in  all  future  years,  elect  only  such  a  number  of  coundllon  as, 
irith  the  addition  of  the  aaid  deans  of  guild  and  conveners  to  be  so  deeted  as  aforesaid,  make 
nptheoumber  of  conndllors  now  existing  in  the  said  sereral  dtles  and  burghs;  and  the 
cottodilors  so  deeted  in  the  said  dties  and  burghs  of  Edinburgh,  Glasgow,  Aberdeen, 
Dondee,  and  Perth  shall  not,  at  the  subsequent  dection  of  magistntes  and  office  bearers, 
eleet  any  other  persona  to  fill  the  offices  or  perform  the  functions  of  deans  of  guild  or  con- 
foieis,  bat  these  offices  shall  be  held  and  exerdsed,  in  the  said  coundls  and  otherwise,  by 
the  penoDB  so  deeted  as  aforesaid  in  the  said  dties  and  burghs  of  Edinburgh,  Glasgow, 
Aberdeen,  Dundee,  and  Perth  respectivdy,  and  by  no  other  persons. 

XXIII.  Where  any  trust,  management,  or  direction  of  any  charitable  or  other  insUtu- 
tioiis  is  vested  in  any  number  of  deacons,  or  in  a  deacon  convener,  or  convener  of  trades,  or 
in  any  dean  of  guild,  or  other  office  bearers  deeted  or  hereafter  to  be  deeted  by  the  several 
cnAs,  trades,  guildries,  or  merchants,  or  trades  houses,  then  and  in  aH  such  cases  the  per- 
sm  a>  elected  as  such  deacons,  conveners,  deans  of  guild,  or  other  officers  shall  always  be 
and  eontfaiue  trustees  and  managers  of  such  charities  or  institutions,  whether  such  persons 
shall  hereafter  be  members  of  coundl  or  not ;  and  the  town  coundls  shall  In  no  such  case 
have  power  to  dect  from  thdr  own  body  any  other  trustees  or  managera  in  phuse  of  such 
daoons,  conveners,  deans  of  guild,  or  other  officere :  provided  always,  that  In  any  burgh  In 
which  tiades  coundUors  or  Merchant  ooundUors  are  or  may  be  ex  officio  trustees  or  direct- 
on  of  any  such  iuatitutioBS  or  charities,  the  convenery  or  tra*  es  house  and  the  guildry  or 
OMiduuils  house  fn  such  burghs  shall  elect  an  equal  number  from  thdr  own  bodies  re- 
spectively to  be  such  trustees  or  directors,  anything  herein  contained  to  the  contrary  not- 
withstanding. 

XXI  V«  When  any  magistrate  or  office  bearer  (other  than  the  provost  or  chief  magls- 
fate  and  treasurer)  shall  be  in  the  third  of  the  coundl  going  out  of  office,  the  place  of  such 
nafistiate  or  office  bearer  shall  be  supplied  by  election  by  the  coundl  as  soon  as  the  full 
number  thereof  shall  have  been  completed  by  the  annual  election  of  the  third  then  hereby 
directed  to  take  place,  the  said  election  to  be  made  by  plurality  of  voices,  and  the  chief  or 
senior  attending  magistrate  to  have  a  double  or  casting  voice  In  case  of  equality  >  provided 
always,  that  the  provsst  or  chief  magistnte  and  the  treasurer  shall  alvrays  remain  in  office 
fiw  the  period  of  three  yean,  and  that  they,  as  wdl  as  all  the  other  magistiates  or  office 
bearers,  shall  at  ail  times  be  capable  of  being  re-elected. 

XXV.  If  any  vacancy  ahall  in  the  course  of  the  year  occur  in  the  coundl  or  magistracy 
or  office  bearers  of  any  such  burgh  by  death,  disability,  or  resignation,  the  same  shall  be 
filled  up  ad  interim  by  the  remaining  membera  of  the  coundl,  by  election,  as  herdnbefore 
provided,  at  a  meeting  to  be  called  on  five  days'  notice  by  the  town  derk,  by  intimation  in 
writing  to  eadi  of  such  remaining  members  of  the  coundl ;  but  any  councillor,  magistrate, 
or  offioB  bearer  so  elected  ad  HUmm  ahall  go  out  of  office  on  the  fint  Tuesday  of  November 
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I  Ui  iJecriwi,  and  the  vaouiey  tiMnby  Mounfng  ilMll  be  MppUad  tt  Hit  Mtf 
annuel  electfaa  of  ooundUoie  end  magtiTnitw  of  offlce  beerari  In  waA.  bigh;  pwiiddih< 
if  tbe  TMency  ihall  beTe  ooouned  in  any  hurgh  contained  in  tbe  add  eebedalt  C,  art 
laoency  ehall  at  Mich  annind  election  be  auppUed  by  the  ^murd  of  inch  bniyh  by  vhid  Ih 
coiioclUorwhohaddiedorrHigned,orbeendiabled,  had  been  elected,  andwUehdaah 
thia  C8M  elect  an  additional  ooundilor,  unloai  the  paity  ao  dyiof  or  diiabled  woaU  tkaiaN 
fone  out  of  offioeas  one  of  the  third  hereby  directed  to  retinb 

XXYL  Any  penon  elected  and  accepUng  the  office  of  oouncOlor,  aaiiiiUjat^  oritla 
office  bearer  in  any  town  couuoU«  under  the  pfofieione  of  thia  act»  may  rasign  fabnideia 
at  any  tlme»  upon  giTing  not  Urn  than  three  weeka'  notloe  of  meh  hie  Intentian  by  amina 
intimation  to  the  town  cleric  or  chief  or  aonior  magiftrate ;  and  In  tiie  eient  of  hA  » 
ilfnation  being  intimated  as  to  be  made  at  the  period  of  the  annual  retlrenientof  coMhU 
of  the  council,  nich  additional  number  of  counciUon  shall  then  be  dectad  as  may  be  nam. 
aary  to  complete  the  council :  provided  always,  that  no  fine  or  other  penalty  shdl  beoigiUi 
ihun  any  pemm  either  decUning  to  accept  after  hia  election  or  auhsequaitly  nagnng  Ui 


XX  VIL  Where  any  royal  buigh  shall,  in  coMequenoe  of  the  dedrion  of  a  msttf  hi 
or  otherwise^  be  wilhout  any  legal  ooundl  or  magistrsey  at  the  time  wiien  tbii  BctoDna 
into  openiUm,  or  at  any  future  time,  all  the  functions  directed  by  this  act  to  bs  perftnMi 
by  the  existing  magistntes  or  councils  shall  be  perfonned  by  one  or  more  of  tbe  ningwii 
who  may,  by  any  lawful  appointment,  be  then  in  the  actual  adnainistnUion  of  tiie  adUnef 
any  such  buigh. 

XXVIII.  No  councillor,  nor  the  partner  in  business  of  any  councillor,  shall  be  cqidib 
of  holding  the  office  of  town  derfc  in  any  such  burgh ;  and  no  town  deriL  slnll,  daiii| 
the  period  he  shall  hold  that  office,  interfere  directly  or  indirectly  in  the  election  ef  ibe 
magistrates  or  town  ooundl  of  any  such  buigh. 

XXIX.  All  the  notices  or  intinaations  hereby  directed  or  required  to  be  giren  or  oadt 
in  any  such  buifh  of  any  meetiiigB  or  proceedings  to  be  held  or  had  in  the  natter  of  tia 
elections  of  or  respecting  such  bui|;h,  shall,  where,  not  directed  to  be  otherwiee  fho,  b 
glTen  or  made  by  the  respective  town  derks  thereo£ 

XXX.  The  soTeial  persons  officiadng  at  elections  aa  subsdtntes  for  the  provosti  or  dM 
magistrates  in  the  sereral  wards  or  districts  into  which  the  buighe  oontaiiied  ia  the  aid 
schedule  C  shall  be  divided  (not  being  the  town  derks  of  such  bnivhs),  shaU  be  endtkd  a 
reosiTe  a  sum  not  exceeding  three  pounds  three  shillings  tor  each  day  they  shall  ntftdMf 
be  so  emptoyed,  the  poll  derks  officiating  at  such  dections  bdng  each  entitled  to  the  ■■  of 
one  pound  one  shilling  for  each  day,  and  the  sevenl  penons  who  shall  be  appointed  to  nsA 
the  provost  or  chief  msgistrato  of  any  of  the  reyal  burghs  aa  asseaomin  dispoongof  eUai 
and  objections  as  aforesaid  (not  bei^  the  town  derks  of  such  burgfaa)  shall  be  psida  liki 
sum,  not  exceeding  three  pounds  three  shillings,  each  day  sndi  penons  shall  beso  emplqrid: 
which  sum,  together  with  all  the  other  expenses  attending  Mich  decCkm,  or  the  BskioKiy 
of  the  listi  or  rolls  of  dectors,  giving  notfcies  at  the  church  dooia»  and  providing  oopiei  of  tbi 
said  nOa,  or  parts  thereof,  for  the  purposes  of  dection,  shall  be  deftayed  fkom  the  ooobm 
good  or  other  means  or  revenues  of  such  burghs  respectirdy. 

XXXL  The  magistnUes  and  council  and  office  bearers  to  be  deeted  ander  tbe  pn- 
viskais  of  this  act,  shall,  in  all  respects^  stand  in  relation  to  the  adminlstiationof  tbeafiia 
and  property  of  such  buiyfasy  or  of  property  under  the  oaro  and  management  ef  each  bor^H 
in  the  same  dtuatien  in  which  the  magistrates  and  council  and  office  bearaisef  sodi  bni^h 
did  stand  previous  to  the  passiiy  of  this  act;  and  the  magistntes  and  ooundl  and  oAs 
bearen  to  be  elected  under  the  providons  of  this  act,  shall  have  auch  and  the  like  jaiiaia' 
tion,  and  the  same  rights  and  powers  of  administration  of  the  property  and  a/Zain  of  lb 
buigh,  and  of  making  aU  usual  and  necessary  appdnlments,  as  heretofore  kwfdly  bekapA 
to  and  was  exeidsed  by  their  predecessors  in  office ;  any  thi^g  in  the  set,  natge^  or  cssas 
of  any  such  buiigh  to  Uie  contiary  notwithstanding. 

XXXII.  The  exisdngmagistratea  and  ooundl  in  aU  royal  buifhsshaD.  OB  or  before  tlK 

fifteenth  day  of  October  in  the  present  and  in  all  future  yean^  make  up  a  dirtiflO 
slato  of  thdr  afiaii^  sobaoribed  by  the  chief  or  senior  maglrtnte,  town  dsri^  sad  tmffitfr 
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toraUtli6flndi,propertf«i^  and  nvwmei  in  their  admlnirtnllai,  and 
«raO  tiiair  traiBaBriwui  in  relation  to  sueh  f nnd^  properties  and  rerenuee  dnoe  tkey  canie 
tale  ofioe  J  whidli  amount  ehall  be  brought  down  ae  nearly  ae  may  be  to  the  laid  fifteenth 
dtaf  of  October,  and  ihaU  be  Iceptin  the  town  derk's  or  treamrer'e  oAoe,  fiur  the  inapeotSon  . 
tfanyof  the  ngfetared  eleelon,  from  the  mid  fifteenth  day  of  October  down  tlU  the  time  ef 
tbe election:  and  afull  and  dielinct  abetraotof  the  eaid  aooonnt,  with  a  bahuioe  eheet,  con- 
taJidiif  all  neoemuj  particuhuri,  ehall  be  printed  and  pubUihed  by  the  eaid  magietntee  en 
V  bdbre  the  twentieth  day  of  the  eaid  month  of  October. 

XXXIIL  No  ODundllor  or  magietnte  dected  and  aooeptSng  under  the  pro?lrfone  of  this 
ttt,  ihBD  Incur  by  auch  election  or  acceptance  any  other  reepouibility  for  the  debte  of  the 
hugh,  or  the  ade  of  hie  predeceamn  in  office,  than  nUght  have  attached  to  him  aea  bnigeai 
«r  inkebilant,  independently  of  euch  dection. 

XXXIV.  If  any  magietnte,  ooundUor,  town  derk,  dierifi;  or  other  pereon  aludl  wilfidly 
ontufeneor  diaobey  the  pnnrielone  of  tUe  act,  he  ehall  be  liable  to  be  eued  for  euch  dfenoe 
ie  tbe  enirt  of  aeerfon  by  any  penon  aggriered  fbr  the  penal  eum  of  three  hundred  pounde ; 
which  nuiw  or  any  amaller  eum  which  may  be  aeoewed  by  the  juiy  in  any  euch  acti(m,  the 
defoider,  upon  conviction,  ehall  pay  to  the  punuer  with  full  ooete  of  euit:  provided  alwaye, 
tkat  every  each  action  ehall  be  laieed  within  four  calendar  monthe  after  the  cauae  of  action 
Ml  bere  arieen,  and  that  notice  in  writing  ehall  be  given  to  the  defender  at  least  one  cden- 
iu  month  before  raidiig  the  eame:  provided  aleo^  that  any  such  defender  against  whom 
jdgmcnt  shall  have  been  once  recovered  in  such  action  shall  be  entitled  to  {dead  such  judg- 
netit  ae  a  bar  to  any  other  action  which  may  be  brought  against  him  for  the  same  matter 
« thiag ;  and  such  other  action  being  thereupon  dismisBed,  such  defender  shall  recover  his 
tell  costs  of  suit. 

XXXV.  No  misnomer  or  inaccurate  description  of  any  person  or  place  in  any  writing 
Bade  m  the  form  of  any  schedule  to  this  act  annexed,  or  in  any  list  or  register  or  notice,  or 
•Iher  writing,  made  under  authority  of  this  act,  shall  in  any  way  prevent  or  abridge  the 
Jpontkm  of  this  act ;  provided  that  such  penon  or  place  shall  be  so  dedgnated  in  such 
wiitbig,  Ust,  rqfister,  or  notice  as  to  be  commonly  understood. 

XXXYI.  AH  laws,  statutes^  and  usages  now  in  force  respecting  the  royal  burghs  in  that 
part  of  Great  Britain  oalied  Scotland,  shall  be  and  the  same  an  hereby  npealed  in  so  far 
Mthespare  inoonsistent  or  at  variance  with  the  provisions  of  this  act,  but  in  all  other  re* 
ipeets  the  same  ahall  nmain  in  full  force  and  effect :  prorided  always,  that  the  oath  termed 
tlM  bmgher  oath  ehaU  in  no  case  hereafter  be  required  to  be  taken  in  any  burgh. 

XXXYI  I.  No  irr^ularity  or  nullity  in  the  dection  of  any  ooundllor  or  magietnte  ehall 
haay  eeee,  after  the  paaeing  of  this  act,  annul  or  affect  the  dection  of  other  coundllon  or 
■■^■tiatee  not  liable  to  the  eame  grounde  of  olgection,  but  thoee  particular  dectlons  only  in 
«i^  neh  irregularity  or  nullity  shall  have  oocumd. 

XXXVIII.  This  act  may  be  repeded,  altered,  or  amended  by  any  act  or  acts  to  be 
F"Kd  in  the  preant  session  of  paribment. 


8CHEDULBB  TO  WHICH  THE  FOREOOIMO  ACT  REFERS. 

SCHEDULE  A.    (Pari  l.\ 

City  [or  tmtgh]  of 
I  i.  B,  [mtert  demgnaHon]  henby  ddm  to  be  enrolled  as  a  voter  for  the  town  councilkMS 
•f  the  srid  dty  [or  burgh]  in  reepect  of  my  intereet  in  the  house,  ehop,  et  ceUra^  dtuated  in 
f Aere  mtert  the  tUuation  of  the  premues,  de$cribed  by  tbe  street,  nmnber,  jMorish,  or  other 
*«%];  end  [m  eases  where  the daimant  chootes  to  make  such  productum]  in  eupport  of  my 
^n  I  pradaoe  herewith  a  [dispodtion,  seisin,  leasee  et  cetera,  dated,  et  cetera,  as  the  ease 
«ay6e.] 

[Date.]  (Signed)  J.  B. 
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SCHEDULE  A.    (Part  S.) 

Number  lodged  with  me  C.  D^  town  clerk  of  Uusik} 

together  with  the  dispositioo,  sdsin,  lease,  et  cdera,  abate 
wrilton  {in  cases  tbhere  any  such  documents  are  lodged.} 

(Signed)  C.  D. 

SCHEDULE  B. 
City  [or  buigh]  of 
1  J.  B.  [or  we  C.  D.,  £.  F.,  et  cetera^]  olgeofc  to  the  daim  of  X  fi.  to  be  aHminwl  [arte 
continue  on  the  roll]  aa  ft  voter  for  ooutidllorB  in  the  city  [or  burgh]  of  <■ 

the  following  ground  [here  may  be  stated  shortly  the  grounds^  as  that  property  or  occvpa^ 
not  of  sufficient  value,  that  the  party  is  not  or  has  ceased  to  be  proprietor^  tenant^  or  ocaipeaa, 
or  is  personally  disqualjfiedf  as  being  amistorf  a  fatuous  person^  et  cetera}:  and  I  cmve  ta  te 
heard  on  the  said  objection  or  objections  before  the  chief  magiitrBte  or  aaaeaor. 

[Date.]  ,  (Signed)  A.  B. 

SCHEDULE  C. 

Edinburgh.  |  Perth. 

Glasgow.  I  Dunfermline. 

Aberdeen.  |  Dumfries. 

Dundee.  j  InTemesa. 

SCHEDULE  D. 
I  J.  0.  do  solemnly  swear  [or  affirm],  that  I  am  the  individual  described  in  the  liit  or 
roll  for  the  dty  [or  burgh]  of  as  X  fi.  of 

[here  insert  description  in  the  same  words  as  contained  inthenir; 
that  I  am  still  the  proprietor  [or  occupant]  of  the  property  for  which  I  am  so  enrolled,  sod 
hold  the  same  for  my  own  benefit,  and  not  in  trust  for,  or  at  the  pleasure  of,  any  other  pa- 
son  ;  and  that  I  haye  not  already  voted  at  this  election. 

SCHEDULE  E. 

I  A,  B,  do  solemnly  swear  for  affirm],  that  I  have  not  received  or  had,  by  myself  or  any 
person  for  my  use  or  benefit,  any  sum  or  sums  of  money,  office,  place,  or  emplo}  ment,  gifl, 
or  reward,  or  any  promise  or  security  for  any  money,  office,  or  gift,  in  order  to  gire  nj 
rote  at  this  election. 


SCHEDULE  F. 


Dornoch. 
New  Galloway. 
Culrofis. 
Lochmaben. 
Bervio. 


Wester  Anstruther. 
Kilronny. 
Kinghom. 
Kintore. 


Dean  of  guild  oourt. — Gild  u  an  old  Saxon  word  signifTiog 
fraternity.  The  dean  of  guild  was  instituted  after  the  example  of  ceitaio 
cities  in  France  and  Flanders,  where  bourses  were  constituted.  Boutm 
signiBes  an  exchange,  or  ^*  that  place  where  merchants  most  do  congre- 
gate," for  negotiating  and  transacting  bnsiness.  According  to  an  old 
law,  power  was  conferred  on  the  dean  of  guild  to  judge  in  mercantile 
and  maritime  cases  within  the  burgh;  but  it  b  long  sinoe  he  haa  exercised 
that  branch  of  jurisdiction.  His  proper  duty  now  is  to  take  care  thai 
buildings  within  the  burgh  are  sufficient;  that  they  are  erected  agreeably 
to  law,  and  neither  encroadi  on  private  or  puUic  property.     He  may 
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rder  inrafficient  buildings  to  be  taken  down.  Though  a  magistrate  of 
royal  borgfa,  his  jurisdiction  is  unconnected  with  the  bailie  oourt  His 
idgmenls  are  liable  to  review  in  the  court  of  session. 
Justice  op  pbaob  court. — Justices  of  the  peace  are  persons 
ppointed  by  royal  commission  to  keep  good  order  and  tranquillity  within 
certain  district  In  England  they  were  appointed  by  the  crown  as  eaiiy 
I  tlie  second  year  of  Edward  III.,  but  in  Scotland  they  were  not  appointed 
elbre  the  year  1609.  An  attempt  was  made  in  1587,  to  introduce  the 
ffice  into  SooOand  ;  but  the  state  of  manners  at  that  time  was  not  sudi 
B  to  promise  success  to  a  regulation  of  this  nature,  and  it  required  repeated 
egiaUtire  acts  to  lay  the  foundation  of  thb  valuable  system :  nor  does  this 
ppear  to  have  been-  fully  accomplished  until  the  usurpation  of  Oliver 
Cromwell:  after  which  Charles  II.  consented  to  an  act*  which  prescribed 
hese  rules  which  in  a  great  measure  have  ever  since  regulated  this 
BiportaDt  branch  of  public  police.  It  empowered  them  to  proceed  against 
ill  penons  committing  riots  and  breaches  of  the  peace  under  the  degree 
>f  noblemen,  prelates,  counsellors,  and  senators  of  the  college  of  justice; 
nd  if  any  of  the  offenders  being  charged  to  appear  before  the  said  justices 
diall  disobey,  the  summons  being  indorsed,  the  lawful  citation  verified, 
md  the  fact  proven,  the  justices  are  to  punish  and  fine  the  party  not 
ippearing,  according  to  the  quality  of  the  crime  and  the  estate  of  the 
)ffender.  And  for  the  clearer  determination  of  the  order  to  be  observed 
l>7  jastices  in  the  deduction  of  any  such  processes,  it  is  by  the  last  men- 
tbned  statute  enacted,  '^  that  it  shall  be  Uiwful  to  the  said  justices,  when* 
nerer  they  have  any  occasion  to  move  any  action  against  parties  for 
oommitting  any  like  fact  or,  riot,  to  refer  the  first  summons  to  the  parties* 
oaths  of  verity,  failing  of  other  lawful  probation,  who  being  personally 
nnuDODed  by  that  first  citation,  shall  be  holden  as  confessed,  and  decreet 
to  be  pronounced  against  him,  conform  to  the  libel  and  summons;  and  if  he 
be  Dot  personally  summoned  by  the  first  citation,  the  said  justices  shall  be 
bolden  to  cause  summon  him  of  new  again  by  a  second  summons  at  his 
dveDiDg  house,  which  two  citations  shall  be  as  sufiScient  to  infer  decreet 
and  aeotence  upon  the  libel  against  him,  as  if  he  were  apprehended  per- 
nnaUy :  and  which  sentence  given  after  the  manner  and  form  of  probation 
>bove  written,  his  majesty  with  the  advice  and  consent  of  his  estates  of 
pariiainent,  authorises  and  sustains  as  good  and  lawful  in  themselves." 
Thej  are  also  to  give  order  for  repairing  highways,  to  punish  those  who 
^teo  them,  and  to  execute  the  laws  against  beggars,  vagrants,  swearers, 
and  other  disorderly  persons.  The  same  atct  also  authorized  them  to  judge 
in  the  ordinary  hire  and  wages  of  labourers,  workmen,  and  servants;  and 

♦  1661,  c  38. 
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in  eate  they  refoie  to  terre  upon  the  priet  set  down  by  tlMV,  the  jmli 
mre  empowered  to  impriMm  and  panUi  them  at  their  diaaralkn;  ad 
compel  their  maften  or  emplojen  to  pay  their  wages.  By  the  artida 
Union  the  lawi  for  regnUting  the  trade,  cnetoms,  and  esciae,  arededa 
to  he  the  aame  in  ScotUmd  as  in  EngUuid.  And  aococdin^y,  in  Scotia 
jastieei  of  the  peace  are  Teated  with  the  same  powera  aa  thoae  in  En^aaf 
caatoma  and  ezdae  affaira.*  And  the  aame  powera  were  given  to  juii 
of  the  peace  in  Scotland,  which  had  formerly  been  enjoyed  by  jualioa 
the  peace  in  England,  in  relation  to,  and  for  the  preaerration  of  tbe  pei 
leanng  the  triala  and  judgment  by  the  forma  and  cuatooaa  of  the  SooU 
eourta  of  law.  Thia  act  removed  certain  reatrictione  in  regard  of  1 
peraona  aubject  to  the  juriadiction  of  juaticea  of  the  peace,  and  in  i^ 
to  the  tune  withb  which  they  were  at  liberty  to  act;  and  placed  then 
the  aame  footing  in  theae  reapecta  with  juaticea  of  the  peace  in  EogiiadL 

No  particular  qualification  in  rank  or  property,  ia  required  in  Seodn 
to  act  aa  a  juatice  of  the  peace :  whoeyer  ia  named  in  the  comndvioDni 
accept  and  act  Before  acting,  however,  it  ia  neceaaary  to  take  the  oa 
de  Jideli  admnistratiane^  in  the  above  terma.  The  oath  of  alkgiaiM 
of  aaaurance,  of  abjuration,  and  of  supremacy,  muat  alao  be  takm  by  d 
juaticea  before  they  enter  upon  their  office. 

The  general  juriadiction  of  juaticea  of  the  peace  relatea  only  to  tl 
preaervation  of  the  peace.  They  are  expreaaly  intruated  with  the  exea 
tion  of  aeVeral  penal  atatutea  concerning  rural  economy,  ancb  as  tba 
relating  to  planting,  endoaing,  and  the  like;  and  Tarioua  minbterialdod 
connected  with  the  regulation  of  the  highwaya  are  likewiae  committed  i 
them.  They  alao  judge  in  many  important  queations  connected  with  tl 
revenue  of  customs  and  excise,  and  other  branchea  of  the  revenue;  audi 
apecial  enactmenta  in  aeveral  atatutea,  certain  ministerial  or  judicial  powei 
are  conferred  <Ai  juaticea :  but  it  may  be  generally  atated,  that  do  justk 
can  act  with  aafety  in  virtue  of  atatutory  powera,  without  having  the  jw 
ticular  act  conferring  theae  powera  before  him. 

The  civil  juriadiction  of  juaticea  of  the  peace  in  Scotland  has  ^ 
greatly  enlarged  by  the  amall  debt  ada.  Juaticea  of  the  peaoe  judge  i 
queationa  of  aliment  to  natural  children,  aa  being  in  aome  degree  exmec^ 
with  the  public  peace;  and  alao  by  uaage,  reating  partly  on  atatute,  tin] 
judge  in  queationa  concerning  aervanta'  wagea.  With  theae  eite^^ 
however,  they  aeem  to  have  no  civil  jurisdiction,  except  under  ipeeal 
statutes.  They  have  a  statutory  jurisdiction  with  regard  to  the  expev 
of  march  fences  and  the  straightening  of  marehea,  and  alao  (although  tkf 
ia  not  ao  clear)  with  regard  to  the  damage  done  by  cattle  who  hare  \s» 

*  e  Anne,  c.  6. 
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umedj  and  hire  been  poindcid^  Arm  mantt^  on  the  gronndt  of  another 
lenoo.  It  u  fltiD  moie  doabtful  whether  jusfcioee  ean  judge  competently 
1  an  actiiMi  «nhracnig  a  civil  daim  for  damages,  for  injury  done  by  ihe 
iender,  as  weHaa  a  condogioii  for  fine  or  impriionment  in  a  libel  at  the 
Htanee  oi  the  pnblio  proteeutor,  aad  the  privatei  party  for  an  assault, 
lader  the  small  debt  acts,  a  person  who  has  been  injured  by  ah  assault  or 
IhawiBe,  may:  sue  befinre  the  justices  for  reparation  or  damages  from  the 
anon  who  has  injored  him,  as  a  mere  d^  debt,  prorided  he  Ihnits  his 
Urn  to  the  value  of  £5.  But  there  is  an  obTious  and  broad  distinction 
Ktw een  auch  a  daim  of  debt  under  those  statutes,  and  an  action  concluding 
iir  fine  or  imprisonment  against  the  offender,  on  account  of  his  offence 
igsiost  the  public  peace,  and'  at  the  same  time  for  dvil  reparation  to  the 
sjured  party.  In  sncii  mixed  actions  their  jurisdiction  may  be  warranted 
&  acme  instanees  by  custom,  but  it  seems  hardly  reconcilable  with  sound 
legal  principles. 

Akhongh,  generally  speaking,  justices  camot  act  in  cases  in  which 
Ihey  are  personally  interested,  they  may  act  in  all  questions  concerning  the 
psor,  vagrants,  highways,  or  other  laws  respecting  parochial  rates,  though 
id)le  themsdres  in  the  burdens  imposed  for  these  objects.  A  justice  of 
the  peace  nu^  also  commit  a  person  who  assaults  hhn  or  nolently  inter- 
rspts  him  in  the  execution  of  his  office,  until  the  ofiender  find  security  to 
keep  the  peace.  But  justices  cannot,  act  in  th^  determination  of  any 
ippeal  to  the  quarter  sessions  from  any  thing  relating  to  the  parish  or 
place  in  whidi  they  are  subject  to  those  rates.*  By  special  enactments, 
BommissionerB  of  excise  and  customs,  and  others  connected  with  those 
brandies  of  the  leveaue,  cannot  act  as  justices  of  the  peace;  and  similar 
ttcqitions  apply  to  officers  of  the  array,  and  to  coal  masters,  in  questions 
relating  to  soldiers  and  colliers. 

Unless  anthorizsd  by  spedal  statute,  justices  cannot  exerdse  any  judi- 
eid  01  coerdve  pOwer  as  justices,  beyond  their  own  county.  But  they 
may  perform  miraslerial  acts,  such  as  receiving  the  statements  of  a  person 
who  has  been  fobbed-  or  assaulted;  aad  they  may  also  ex^t^ise  voluntary 
jiuisdiction  beyond  thdr  territory,  such  as  taking  affidavits  in  generd, 
taking  the  judidd  ratification  of  married  women,  and  the  like.  Justices 
are  liaUe  to  ciriniind  prosecution  before  the  court  of  justiciary;  and  in 
like  manner  to  civil  actions  of  damages  before  the  civil  court,  on  account 
of  oppresHOtt  or  injustice,  or  other  illegd  proceedings  in  then*  officid 
capacity.  But  in  audi  cases  they  are  leniently  dedt  with,  and  large 
aUowaaees  are  made  for  errors  and  defects  in  judgment  and  capacity, 
where  it  appears  that  they  were  acting  bona  fide  for  the  public  good. 

*  le  Geo.  II.,  c  IS. 
3  z 
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And  by  special  statute  it  is  provided,  that  in  actions  against  any  jniiiee 
of  the  peace  m  Great  Britain  or  Ireland,  (which  statute  includes  Seotland), 
for  any  summary  conviction  under  any  act  of  parliament,  or  for  any  thing 
done  by  him  towards  carrying  such  conviction  into  effect,  if  the  oonvictioo 
shall  be  quashed,  the  pUiintiff  (besides  any  penalty  levied)  shall  reooTeronh 
twopence  without  costs,  unless  malice  and  want  of  probable  caoee  be 
expressly  alleged;  and  that  the  damages,  penalty,  or  costs,  shall  not  Ik 
recovered,  if  the  plaintiff  be  found  guilty  of  the  offence,  and  the  pnnisb- 
ment  undergone  did  not  exceed  that  assigned  by  law.*  Justicei  of  the 
peace,  however,  ought  to  act  with  exceeding  caution  in  every  thing 
relating  to  the  personal  liberty  of  the  subject;  for,  in  such  casei,  the  plet 
of  good  intention  will  not  justify  an  illegal  act.  This  is  particularly  the 
case  under  the  liberation  statute  of  1701,  whereby  justices  and  otlier  jadga 
are  subjected  to  penalties  for  error,  whatever  their  intentions  nfty  bare 
been. 

A  justice  of  the  peace  receives  no  pecuniary  recompense;  bntbenill 
be  reimbursed  by  the  sheriff  of  the  county  for  any  pecuniary  advaocei 
properly  made  for  the  public  in  the  execution  of  his  office :  suehdiri>arBe- 
ments  bang  either  presented  m  exchequer,  or  repaid  from  the  coudIt 
rogue  money.  A  commission  of  the  peace  may  be  recalled  at  any  time 
by  the  king,  and  it  falls  by  the  demise  of  the  erown;  by  8tatute,t  howerer, 
it  is  continued  for  six  months  longer,  unleaa  the  successor  should  recatt  it 
The  clerk  of  the  justices,  or  of  the  quarter  sessions,  is  named  by  the  secre- 
tary of  state.  The  books  in  which  their  proceedings  are  reouded  tie 
kept  by  the  derL 

The  fiscal  is  an  officer  who  ghres  his  instance  or  ooncurrenoe  to  the 
steps  necessary  to  be  taken  for  the  apprehension  and  prosecation  of 
delinquents :  and  this  officer  is  also  appointed  collector  of  the  fines 
and  penalties  which  the  justices  of  the  peace  have  the  power  to  impose. 
The  procurators  of  the  sheriff's  court  practise  before  the  justices,  (except 
under  the  small  debt  act),  and  the  warrants  of  the  justices  are  executed  bj 
constables,  who  are  officers  appointed  by  the  justices  of  the  peac& 

In  the  Scottish  commission  there  is  not  a  euaioa  rotularum  as  in  Eng- 
land; and  the  qtwrumy  or  a  certain  number  of  justwes  with  superior 
powers^  on  account  of  their  superior  knowledge,  formerly  named  by  the 
English  commissions,  has  never  been  introduced  into  the  Scottiah  ones. 

Although  justices  of  the  peace  are  not  invested  by  their  conslitutie* 
with  any  civil  jurisdiction,  yet  in  the  county  of  Edinburgh  and  some  other 
places  they  had  been,  past  all  memory,  in  the  practice  of  detemuningflDafl 
claims  not  exceeding  £40  Scots,  or  £3:6:  Sd.  Sterling.     If  not  directly 

*  43  Geo.  III.,  c.  131.  t  1  Ani.e,  c  8. 
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flanetioned,  this  was  not  diseouDtenanoed  by  the  supreme  court,  there 
appearing  a  strong  necessity  that  some  remedy  should  be  applied  to  relieve 
the  expense  of  litigation  in  the  courts  of  common  law.  The  proceedings, 
U  avoid  expense  and  delay,  were  quite  summary.  There  was  no  libel, 
bat  tneiely  a  charge,  by  a  messenger,  for  the  defender  to  appear  the  fol- 
lowing day.  As  the  necessity  and  advantage  of  this  court  became  more 
apparent,  subsequent  enactments  conferred  on  it  more  power  and  juris- 
diclion.  The  smaU  debt  act*  conferred  a  summary  civil  jurisdiction  on 
(he  justices  of  the  peace,  in  small  causes,  where  the  debt  does  not  exceed 
|5,  exdasive  of  expenses.  The  cause  may  be  heard  before  any  two  or 
more  justices  of  the  peace,  within  their  respective  counties,  and  decided 
agreeably  to  equity  and  a  good  conscience.  The  decrees  of  the  justices 
under  the  small  debt  act,  may  be  enforced  by  poinding  or  summary  . 
imprisonment  But  the  provisions  of  this  act  have  been  repealed  by  a 
recent  act,  and  which  is  inserted  in  page  385,  which  took  place  on  the 
Ist  January  18S6,f  m  which  similar  provisions  are  enacted,  providing  that 
the  decrees  of  the  justices  shall  be  final,  and  not  subject  to  review  by 
adYocation  or  suspension,  nor  to  reduction,  except  on  the  ground  of  malice 
and  oppression  on  the  part  of  the  justices ;  which  action  must  be  brought 
within  one  year  from  the  date  of  the  justices*  decree.  By  a  previous 
6tatate4  a  peculiar  and  summary  jurisdiction  in  small  causes,  where  the 
debt  does  not  exceed  £8  Sterling,  exclusive  of  expenses  and  fees  of  extract, 
is  conferred  on  sheriflTs  in  Scotland.  Both  in  the  principle  and  details, 
this  statute  resembles  that  in  regard  to  small  debts  recoverable  before 
justices  of  tlie  peace.  No  procurator  is  allowed,  without  the  special  leave 
of  the  aberiff  to  plead  vica  voce  for  the  parties,  nor  without  his  leave  are 
the  pleadings  reduceable  to  writing.  The  sherifr*s  decrees,  like  those  of 
the  justices,  are  not  subject  to  review  nor  reduction,  except  on  the  ground 
of  malice  or  oppression.  In  ordinary  cases  the  parties  must  appear  before 
the  sheriff,  and  be  heard  plead  their  own  cause. § 

Baron  court. — In  its  more  ordinary  acceptation,  the  title  of  baron  is 
the  degree  of  nobility  next  to  a  viscount  But  anciently,  in  Scotland,  all 
those  vassals  who  held  their  lands  immediately  of  the  crown,  were  termed 
barons.  When  titles  of  nobility  were  conferred  on  these  barons,  they  were 
called  the  grecUer  harons^  but  both  the  greater  and  the  proprietary  barons 
sat  indiscriminately  in  the  Scottish  parliament  until  1427,  when  by  the  act 
of  that  year,||  the  attendance  of  the  lesser  barons  was  dispensed  with,  on 
condition  of  their  sending  representatives  from  each  county,  to  be  called 
c&mmissianers  of  the  shire.     Subsequent  acts^  renewed  th^  leave  of 

»39&40Geo.  III.,c.4&  t  6  Geo.  IV.,  c  48.  \  6  Geo.  IV.,cg4 

§  Boyd's  Judicial  Proceedings.-- Bell's  Law  Dictionary.— Hutchison's  Justice  of  Peace. 
.  I  ^.  102.  ^  1457,  c  76;  )60b,  c  78. 
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abMDOe,  and  extended  the  privilege  to  all  barons  whoie  Talnatkm  k  onder 
1 00  merks  new  extent  Leave  of  absence  at  that  time  was  a  privilege  eojojed 
by  the  lesser  barons,  but  it  was  optional  to  use  it;  and  al  last,  firom  their 
almost  total  failure  to  attend,  an  opinion  prevailed  that  they  had  no  right 
to  sit  in  parliament,  unless  when  elected  as  commissioners  of  flbires. 
When,  however,  a  seat  in  parliament  became  ^  object  of  amMtioo,  it  vat 
necessary  to  settle  this  question;  and  the  plan  of  representation  was  iatio- 
duced*  on  which  the  election  law  of  Scotland  was  founded  up  to  the 
period  when  the  reform  of  parliament  biUf  entirely  changed  the  Uw. 

But  although  every  person  holding  of  the  crown  came  under  ooe  or 
other  of  the  above  denominations  t>f  greater  or  lesser  barons;  yet  to  oqq- 
stitute  a  baron  in  the  strict  sense  of  the  word,  his  lands  must  have  heen 
erected,  or  at  least  confirmed  by  the  king,  in  Ubercun  haroraam :  and 
such  a  baron  had  a  jurisdiction  both  dvil  and  criminal,  which  he  migbt 
have  exercised  either  in  his  own  person  or  by  his  baiHe.  But  this  juris- 
diction was  reduced^  to  the  right  of  recovering  firom  his  vassals  and  teoanti 
the  feu  duties  and  rents  of  the  land,  and  compelling  them  to  peribm  the 
services  to  which  they  may  be  bound,  and  to  the  right  of  deciding  in  dvil 
questions  where  the  debt  or  damage  does  not  exceed  409.,  and  beyond  thig 
his  civil  jurisdiction  cannot  be  prorogated.  The  baron's  criminal  jmiidie- 
tion  extended  anciently  to  all  crimes  except  treason  and  the  four  pleas  of  the 
crown;  but  by  the  same  statute  it  is  now  limited  to  assaults,  batteries,  and 
smaller  offences^  which  may  be  punished  by  a  fine  not  exceeding  20$^  &c. 
When  a  fine  is  indicted,  it  is  to  be  recovered  by  poinding,  or,  in  defuJt 
of  goods,  by  one  month's  imprisonment  at  farthest.  But  this  jurisdictioD 
is  encumbered  with  so  many  regulations  and  restrictions,  that  the  baitv 
seldom  or  never  exercises  it.  No  future  charter  of  the  creation  of  a 
barony  shall  convey  any  higher  jurisdiction,  than  for  recovering  the  rents 
of  lands,  multures,  and  mill  services.^  An  exception  has  howerer  bea 
made  by  a  late  statute,||  by  which  the  king  is  authorized  to  erect  iiee  and 
independent  burghs  of  barony  in  those  parts  of  the  sea  coast  in  which  the 
fisheries  are  carried  on  :  in  such  burghs,  the  magistrates  are  to  exercne 
the  power  of  justices  cumulativdy  with  the  justices  of  the  county.f 

King's  advocate — Or  lord  Advocate,  as  he  is  commonly  called,  s 
neariy  the  same  in  Scotland  as  the  attorney  general  in  England;  and  hi 
business  is  to  pursue  and  defend  in  all  causes  wherdn  the  king  has  aa 
interest.  His  office  is  very  honourable,  and  he  is  in  virtue  of  it  stjlsl 
my  lard.  He  is  allowed  to  sit  within  the  bar  of  the  court  of  seanoB 
covered,  where  only  the  peers  of  the  realm  are  allowed  to  sit.**   Hk 

*  1587,  c,  114 ;  1661,  c  35;  1681,  c.  21.  t  I  Will  I V.,  c.  65. 

t  20  Geo.  II.,  c.  43.  §  20  Geo.  II.  Jl  35  Geo.  III.,  c.  182. 

f  BeU*B  Law  Diet... Boyd's  Prooeedings.-<-Wight*8  Origin  of  Parliaments,  cUeflySoottBi. 
**  Beataon's  Pobtical  Index,  III.  118. 
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in8Je«C7*0  adroeate  was  also  ancleotlj  a  loid  of  sessioD :  all  complamts  of 
a  criminal  ncOnre  before  the  couii  of  sessioii,  must  have  the  instawee  or 
ooneaneDOB  of  tiie  lord  adtocate.  He  may  decline  to  prosecate;  but  it 
has  been  fosnd  that  he  caaaot  refuse  to  give  a  private  complaiiier  his  omi* 
cuirenee,  which  ialers  no  personal  responsibility.* 

<^  Albeit,"  says  the  learned  and  celebrated  Sir  George  Mackenzie,  lord 
adroeate  dariiig  the  reigns  of  Charles  II.  and  James  II.,  ^*  the  kmg's 
adrocate  be  the  pursuer  in  most  cases,  y^  he  uses  ordmarily  to  constitute 
a  depute,  who  should  produce  a  written  warrant  under  his  own  hand,  else 
be  cannot  be  adnitted;  and  this  depute  cannot  desert  a  diet,  though  his 
procarancy  do  not  instruct  him  with  a  particular  power  to  that  effect." 
His  majesty's  advocate  does  not  usually  proeeente  for  treason,  without  a 
special  wairant  under  his  majesty's  band,  or  a  particular  order  from  the 
privy  council,  which  be  usually  produces  ante  amniaj  and  which  is  marked 
bj  the  derk.  The  lord  advocaie  claims  to  examine  parties  and  witnesses 
before  the  procesi  be  mtented,  under  pretext  that  he  may  thereby  know  how 
to  (rame  the  indictment  exactly,  and  that  he  may  not  yex  parties,  should 
be  not  find  ground  for  the  prosecution :  ^<  but,"  continues  Sir  George, 
*^  many  learned  lawyers  hare  always  thought  fliis  a  dangerous  procedure, 
for  his  majesty's  adTOcate  is  still  a  party  hiterested,  and,  as  such,  should 
not  be  i^wed  to  deal  with  the  witnesses,  because  he  may  thereby  extract 
from  them  what  otherwise  they  would  not  hare  deponed  at  that  tima 
And  as  it  was  found  that  he  ought  not  to  make  the  roll  of  assizers,  because 
be  is  too  ckMdy  mterested,  much  less  should  he,  for  the  same  reason,  be 

*  Bereridge's  Forms  of  Process,  I.  S6. — Forbes,  in  his  Joumal  of  the  Sesrion,  folio, 
Edinburgh,  1714,  Preface,  p.  zxt^  savs,  <*  Sir  Thomas  Hope  of  Kerse,  admitted  a  lord  of 
sealon,  19th  July,  164S,  and  made  justjce-general,  27th  of  that  month,  was  second  son  to  Sir 
Tliooias  Hope  of  CraighaU,  advocate  to  Idng  Gliarles  1.,  before  whose  time  the  king's  advo- 
aUes  used  to  plead  uncovered.  But  he  having  two  of  his  own  sons  on  the  bench,  viz.  Sir 
John,  his  eldest  son,  and  this  Sir  Thomas,  the  lords  indulged  him  with  the  privilege  of 
pleading  wUk  hit  hat  on^  which  his  successors  in  office  have  ever  since  enjoyed.*'  This 
statement  of  the  origin  of  the  priTilege,  which  has  been  copied  into  several  succeeding  pub- 
lications, turns  out  to  be  erroneous.  Sir  Thomas  Hope  was  appointed  advocate  to  Charles  I., 
in  1686,  joinUy  vfith  the  former  Idng's  advocate,  Sir  William  Oliphant,  who  died  J3th  April^ 
16^,  aj^ed  77,  when  Sir  Thomas  became  sole  advocate.  By  act  of  sederunt  of  ISth  July, 
1626,  bberty  was  f  ranted  to  Sir  Thomas  Hope,  king's  advocate,  to  plead  with  his  hat  on. 
This  act  of  sederunt  is  not  extant,  the  book  of  tAat  period  helne  lost ;  but  il  is  referred  to  in 
an  act  of  sederunt  of  Sd  June,  1649*  granting  to  Sir  Thomas  Micolson,  king's  advocate,  the 
ttine  privil^es  as  were  granted  to  umquhile  Sir  Thomas  Hope,  particularly  "  that  he  miffht 
ksTc  the  liberty  of  pleading  with  his  hat  on,  as  was  granted  to  the  said  umquhile  Sir  Tho- 
mas conform  to  act  of  se^runt  of  l&th  July,  1G86.  '  Sir  John  Hope  of  CraighaU,  eldest 
am  of  Sir  Thomas,  was  appointed  a  lord  of  session,  2l8t  July,  1632,  six  years  after  the  grant, 
and  Sir  Thomas  Hope  or  Kerse,  second  son  of  Sir  Thomas,  was  nominated  a  lord  of  session 
by  act  of  parliament,  18th  November,  1641,  nine  years  hiter,  proving  the  staitement  of  the 
origin  of  the  privilege  in  Forbes'  Joumal  to  be  incorrect  Sir  Thomas  Hope  continued 
kind's  advocate  till  his  death,  Ist  November,  1646 ;  his  second  sou.  Sir  Thomas,  a  lord  of 
session  and  justice-general,  predeceased  him,  having  <*  deceissit  in  Edinburgh,  within  his 
awjn  dwelling.hous,  23d  August,  1643;"  and  his  youngest  son.  Sir  James  l^pe  of  Hope- 
toui^  was  appointed  a  lord  of  session,  12th  March,  I649i  twenty-eight  months  after  the  death 
of  his  &tber. 
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allowed  to  examine  the  witnesBes,  especiaDj  sinee  that  priTitege  b  denied 
to  the  defender's  advocate."* 

The  office  of  macer  of  the  court  of  session  has  been  past  all  mmm 
hereditarily  rested  in  the  family  of  Moncrieff  of  Readin,  who  disdiarges 
the  duty  by  deputy,  and  Mr  Moncrieff  of  course  has  the  priTilege  of 
appointing  his  own  deputy.  In  1599,  however,  the  lord  advocate  of  that 
day,  Sir  James  Stuart,  baronet,  disputed  that  privflege,  whidi  beiog 
carried  before  the  court  of  session,  the  lords,  by  several  votes,  found  ^ 
following  points:  *^  1  mo,. that  John  Adams'  (the  private  party)  right  being 
now  ended  and  transacted,  the  king's  advocate  could  not  insiit  for  tfa« 
king's  interest;  without  a  special  warrant  from  his  majesty,  there  being 
only  two  cases  wherein  he  could  quarrel  (dispute)  the  subject's  right,  other 
by  giving  his  concourse  to  actions  of  one  subject  against  anotber,  or 
w  here  he  had  a  mandate  from  the  king  to  that  effect :  otherwise  he  n%ht 
vex  all  the  lieges  with  processes,  and  open  their  charter  chests."! 

The  king's  advocate,  and  some  of  the  vassals  of  the  abbacy  of  Scoon, 
pursued  a  dedarator  against  lord  viscount  Stormont,  alleging  that  ahbough 
he  had  a  right  to  their  feu  duties  till  redeemed,  yet  he  had  no  right  to  exact 
the  services  in  their  charters  of  harriage  and  carriage  or  the  like,  bot  the 
same  belonged  to  the  king  their  superior.  It  was  asserted  that  it  could  be 
no  process  at  the  instance  of  the  king's  advocate,  because  he  cannot  pursue 
the  king's  vassals  without  a  special  mandate  and  warrant  from  hismajestr, 
else  he  might  vex  all  the  subjects :  to  this  it  was  replied,  that  it  is  odIj 
in  reductions  and  improbations  that  the  king's  advocate  requires  a  spedai 
warrant.  Sundry  of  the  lords  were  clear  to  sustain  the  process,  but  othen 
thought  it  maM  exempli^  a  bad  example,  that  such  unfavourable  punoits 
should  be  encouraged,  (for  they  found  that  the  king's  advocate  cannot 
insist  alone,)  and  they  refused  process,  till  the  titles  of  the  vassals  were 
given  out  to  be  seen  in  communi  forma^X 

Stair  says,  that  in  contraventions,  the  king's  advocate  must  concar  for 
the  kmg's  interest,  but  he  cannot  insist  alone,  as  when  the  private  party 
hath  discharged  the  deeds,  even  after  the  intenting  of  the  cause.^  Hedoc- 
tions  with  improbations  must  proceed  at  the  instance  of  the  king's  advocate, 
and  for  the  king's  interest ;  and  therefore  it  must  proceed  upon  a  biil 
The  reason  of  the  advocate's  concourse  is,  because  the  improbation  is 
criminal,  if  the  writ  be  produced;  and  the  lords'  decreet  of  improbation  is 
tlie  chief  ground  of  capital  punishment  for  forgery.ji  The  king's  advocate 
can  prosecute  for  usury,  without  the  concurrence  of  the  party;  but  if  1h> 
does  concur,  then  the  party  is  entitled  to  restitution  of  the  interest  over  the 
legal  rate  which  he  may  have  paid.^ 

*  Sir  George  Mackenzie's  Works,  II.  228.  f  Fountainhairs  Decisioiis,  1.551 

\  Ibid.,  I.  761.  §  Stair's  InsUtutes,  ea.  B  Ibid.  619.  1  Ibid.  Id'- 
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It  was  at  no  period  of  time  competent  by  the  law  of  Scotland,  for  any 
private  person,  other  than  the  party  hkngelf  who  had  suffered  damage  in 
bis  person,  estate^  or  reputation,  or,  in  case  of  his  death,  his  next  of  kin, 
to  prosecute  crimes,  however  atrocious,  the  crime  of  high  treason  only 
excepted;  and  this  rule  obtains  at  this  day  in  treason  itself.  On  the  other 
hand,  his  majesty's  advocate,  who  in  this  question  representa  the  com 
muoity,  has  authority  from  the  sovereign^  who,  inherently  possessing  the 
eiecative  power  of  the  state,  sues  every  criminal  without  the  concurrence, 
or  even  contrary  to  the  will,  of  the  injured  party.  But  his  power  of 
prosecuting  criminals  extends  no  farther  than  the  puhlica  vindictay  or  the 
satisfaction  of  puUic  justice  is  concerned :  the  private  party  has  a  right 
of  action  againat  the  offender  for  reparation  of  the  injury :  in  which 
action,  however,  though  it  be  pursued  merely  ad  cimlem  effectum^  the 
king's  advocate  must  concur,  because  it  arises  from  a  criminal  cause; 
and  a  sum  is,  by  the  decree  proceeding  lipon  it,  awarded  to  the  pursuer  • 
in  name  of  damage,  as  a  sort  of  compensation  for  the  wrong  done  to  him, 
proportioned  to  the  enormity  of  the  offence,  though  in  fact  he  should 
bare  suffered  no  pecuniary  loss.* 

Hume  says,  that  in  popular  actions,  aa  in  many  others  relative  to 
crimes,  the  law  of  Scotland  has  departed  from  the  Roman  law,  which 
inrited  every  citizen  to  prosecute  for  any  offence  that  could  be  considered 
as  injarious  to  the  public.  With  a  wiser  and  more  salutary  policy,  and 
one  which  is  far  more  suitable  to  our  frame  of  government  and  state  of 
ncietj,  our  law  has  confined  this  important  privilege  to  two  descriptions 
of  character — the  party  injured  by  any  offence,  and  his  majesty's  advo- 
cate, who  prosecutes  for  the  public  interest,  and  in  the  name  of  his 
majesty,  as  guardian  and  administrator  for  all  his  people,  of  the  laws 
which  secure  their  tranquillity  and  welfare.  This  has  been  so  long  the 
settled  maxim,  that  it  may  almost  seem  strange  we  should  have  a  judg« 
meat  to  cite  in  its  confirmation,  within  the  later  periods  of  our  practice. 
In  the  trial,  however,  of  one  Grosbie,  which  took  place  on  the  30th 
August,  1616,  for  sundry  acta  of  stealing  cattle,  where  the  private  accuser 
wans  to  have  insisted  for  injuries  done  to  others,  as  well  as  for  his  own  : 
^'  The  justice  finds  nae  proces  at  thir  instance,  for  ony  crime  committit 
and  done  to  uthirs,  except  either  the  persones,  owners  of  the  goods 
itowin  (stolen),  or  the  king's  advocat  war  present,  and  insistit  in  the 
pirsute  of  the  pannel  therefor." 

There  are  two  titles  of  prosecution  acknowledged  in  the  law  of  Scot- 
ivHl:  1.  The  private  party  injured  may  prosecute  with  the  lord  advocate's 
eoncurroiGe,  which  concurrence  or  agreement  his  lordship  cannot  with- 

*  Erskine's  InsUlutes,  B   I V.,  Ut.  4.  st"f.  2 
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hold;  he  is  obliged  to  give  it:  and,  9.  Thai  of  the  lord  adToeate»  vho 
prosectttet  in  the  king's  name.  Private  {iroseeuUon  is  not  now  of  fre- 
quent occurzence,  which  Mr  Ihime  says  ^^  is  one  symptom  of  the  mm 
Tigorous  and  wholesome  administration  of  the  laws  in  our  timei:'*  jet, 
without  doubty  private  prosecution  was  the  original,  and  for  a  long  tioM 
the  ordinary  course  of  trial,  for  most  crimes  that  concerned  individuak  | 
It  is  to  be  noted  that  the  title  of  the  private  party  embraces  in  eTery 
instance  the  full  pains  of  law — ^not  only  the  private  interest  of  damaga 
(solatium  J  and  expenses,  but  the  same  high  and  personal  condoaonsof 
corporeal  or  other  chastisement,  wherein  the  lord  advocate  for  his  majotj  i 
interest  might  insist  Thus,  in  cases  of  homicide^  an  indictment  at  the 
wife's  instance,  or  the  kinsmen  of  the  deceased,  is  as  good  towards  inflicdi^ 
the  highest  vengeance  of  the  law  on  the  body  of  the  culprit,  if  he  19  foond 
to  be  a  murderer,  as  it  is  in  the  case  of  culpable  homicide  for  recoroy 
of  the  assythment,  or  pecuniary  consideration,  which  is  then  doe  to  the 
kindred.  In  this  case,  ^*  The  baimisy  als  well  bastardis,  being  maill  or 
femaill,  as  the  baimis  lauchfullie  gottin,  sould  be  participant  of  the 
assythment  decemit  and  adjudgit  for  their  father's  slauditer :  bot  the 
samin  sould  not  be  dividit  equallie  aroangis  thame,  because  the  IsudifuD 
bairn  sould  hae  twise  als  melckle  as  the  bastard,  or  utherwayei  at  the 
discretion  of  the  judge."*  The  true  and  obvious  ground,  therefore,  of 
sustaining  this  private  action,  or  instance  as  it  is  called  in  the  law  of 
Scotland^  is  the  consideration  of  the  just  and  natural  resentment  of  the 
sufferer  (with  which  the  interest  of  civil  order  coincides),  impeDhig  bin  to 
seek  the  satisfiaction  of  his  wrong  in  the  humiliation  and  punishmeot  of 
the  wrongdoer,  to  the  degree  which  the  law  allows;  a  feding  which  most 
be  accounted  blameless,  when  restrained  within  these  limits,  and  applied  in 
bringing  the  transgressor  to  a  public  and  solemn  trial  for  his  crime.  Thii 
point  was  the  subject  of  an  argument,  in  the  trial  of  the  notorious  colonel 
Gharteris  for  rape  or  attempt  to  ravish;  where  the  action  had  been  raised 
by  the  woman's  husband,  widi  concourse  of  the  lord  advocate,  and  thii 
concourse  was  withdrawn  at  the  diet  of  compearance.  The  court  sostaioed 
process,  and  '^  repel  what  is  objected  to  the  oompeteneyi  and  find  the 
libel  relevant  to  infer  the  pains  of  law." 

To  support  his  instance,  the  individual  complainer  must  be  ahle, 
therefore,  to  show  some  substantial  and  peculiar  interest  in  the  issue  of  llie 
trial;  an  interest  arising  out  of  some  injury  which  he,  beyond  others,  ha 
suffered  on  the  occasion  libelled,  and  at  which  he  is  entitled  to  feel  more 
than  the  ordinary  indignation  with  which  his  fellow  citizens  wiO  regard  it 
It  is  not  sufficient,  therefore,  that  he  has  some  feeble  and  ronoto  canoen 

*  Bairour*8  PracUcks,  p.  516. 
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In  the  iflrae,  or  one  of  a  general  nature,  in  common  with  a  wliole  neigh- 
boarhood,  or  with  all  of  the  same  order  or  clan  of  society.  It  does  not 
belong,  for  instance,  to  every  minister  of  the  church  of  Scotland,  though 
interested  certainly  in  guarding  the  purity,  and  maintaining  the  privileges 
of  his  own  order,  to  prosecute  for  the  celebration  of  clandestine  marriage, 
or  for  intrusion  into  kirks  by  deposed  or  unqualified  persons.  In  like 
manner,  the  keeping  of  a  house  of  harbourage  for  thieyes  and  vagabonds, 
is  certainly  a  nuisance  to  the  whole  neighbourhood ;  yet  it  belongs  to  the 
procurator-fiscal  only,  or  to  him  who  can  show  a  special  damage,  and  not 
to  every  heritor  or  inhabitant  of  that  district,  to  insist  for  the  punishment 
of  the  master  of  such  a  house.  Again,  let  us  suppose  that  the  sittings  of 
a  court  of  justice  are  interrupted  by  a  mob ;  or  that  a  riot  happens  on 
occaaon  of  the  settlement  of  a  minister,  whereby  the  peace  of  the  parish  is 
disturbed,  the  ordination  hindered,  and  the  congregation  deprived  for  a 
time  of  the  regular  performance  of  religious  worship;  still  it  cannot  be 
maintained,  that  every  litigant  in  the  one  case,  how  urgent  soever  his  cause, 
or  every  member  of  the  congregation  in  the  other  case,  or  even  every  heritor 
of  the  parish,  can  stand  forth  as  avenger  of  this  public  wrong,  and  prose- 
cute for  the  ordinary  pains  of  riot,  or  the  insulting  of  clergymen  or  judges. 
But  the  patron  of  the  parish  has  a  good  title  to  do  so,  because  he  has  been 
peculiarly  injured  by  this  resistance  of  his  lawful  right.  This  indeed  is 
not  a  fictitious,  but  a  real  case,  and  one  which  received  judgment  accord- 
ingly, in  the  case  of  Gillies,  Gray,  and  others,  in  the  year  1751.  The 
prosecution  was  for  certain  riots,  on  occasion  of  the  settlement  of  a  minister 
in  the  burgh  of  Lanark,  at  the  instance  of  Lockhart  of  Lee,  as  patron  of 
the  parish,  and  of  certain  other  persons  as  heritors  for  themselves,  <^  and 
in  behalf  of  the  other  heritors,  elders,  and  christian  people  of  the  parish/' 
The  court  sustained  the  patron's  title,  but  repelled  that  of  the  other 
individuals. 

Under  modification  the  practice  of  the  law  of  Scotland  sustains  the 
title  of  a  private  complainer,  in  respect  of  injuries  of  almost  every  kind. 
Whether  it  be  the  injury  of  bodily  pain,  or  disability,  as  in  the  case  of 
battery  and  mutflation;  orof  insult  and  fear  of  mischief,  as  in  the  case  of 
attempt  to  ravish,  or  a  threatening  letter,  or  challenge  to  fight;  or  of 
putting  one  in  danger,  as  by  malicious  information  of  a  crime;  or  of  the 
km  of  liberty,  as  by  wrongous  imprisonment;  or  of  the  loss  of  doinestic 
comfort,  as  in  the  case  of  adultery;  or  of  fame  and  respect,  as  in  the 
slandering  of  a  judge;  or  of  a  violation  of  one's  natural  sentiments  of 
affection,  as  by  raising  the  dead  body  of  one's  child  from  the  grave;  or  of 
patrimonial  loss,  either  done  or  intended,  as  by  theft,  forgery,  deforcement, 
perjury,  or  subornation  in  any  civil  process  (and  this  whether  the  prose- 
cutor have  won  or  lost  his  cause) ;  or  of  loss  and  disappointment  of  any 

4  A 


554  COURTS  OP  LAW  IN  SCOTLAND- 

sort,  ai  in  the  ease  of  liriberj  in  oppoAtion  to  one's  interest,  as  eandidate 
at  an  election :  all  these  are  such  wrongs  as  bestow  a  title  on  the  soflferer, 
to  accuse  and  bring  the  author  of  his  injury  to  justioe.  Either  the 
complainer  seeks  some  immediate  reparation  from  the  wrongdoer;  or  he 
has  suffered  some  harm  from  him;  or  he  has  had  a  ctimmal  attenpt 
durected  against  him,  for  which  he  may  justly  feel  resentment,  and  seek  u 
atonement,  in  the  humiliation  and  disgrace  of  the  offender.  Besides,  in  al 
these  instances,  the  sufferer  has  the  farther  substantial  interest  of  deterrin| 
the  transgressor,  by  means  of  the  due  chastisement,  from  the  repetition  of 
similar  aggressions  against  him  for  the  future;  and  of  thus  regainiofi;  hii 
peace  of  mind,  and  opinion  of  security  in  the  enjoyment  of  hii  rights. 
With  respect  also  to  the  application  of  the  private  prosecution,  the  law  of 
Scotland  seems  to  know  no  distinction  between  the  more  atrocious  and  the 
lower  wrongs.  If  the  wrong  be  one  of  that  degree,  for  which  the  lord 
advocate  in  his  majesty's  name,  and  for  the  public  interest,  might  insirt  in 
a  criminal  court,  the  same  regard  is  due  to  the  just  comphiDt  of  the 
immediate  sufferer  on  the  occasion.  In  certain  cases,  the  law  of  Scotland 
allows  a  right  of  prosecution  to  the  kindred  of  the  injured  party;  for 
there  are  injuries  so  atrocious  and  extreme,  that  the  distress  and  diituih- 
ance,  as  well  as  the  other  evil  consequences  attending  them,  affect  not  only 
the  immediate  sufferer,  but  also  those  who  are  nearly  allied  to  him ;  n 
that,  in  truth,  on  those  occasions  they  prosecute  for  an  injury  done  to 
themselves.  On  this  ground,  the  near  kinsmen  of  a  person  murdered  have 
a  right  to  bring  the  murderer  to  justice,  it  being  dear  that  the  chief 
sufferer  cannot  himself  do  it  In  cases  of  rape,  or  attempt  to  ravisb,  (be 
husband  or  the  father  is  allowed  to  avenge  the  injury  offered  to  his  wife 
or  daughter,  more  especially  as  the  female  may  be  averse  to  proseeote  is 
her  own  persoa  Thus,  in  the  case  of  Gheyne  and  Bowman,  an  aetioD  for 
a  rape  was  sustained  at  the  instance  of  the  woman's  father,  though  it  wa 
objected  that  she  herself,  being  of  perfect  age,  did  not  join  in  the  pro9^ 
eution.  In  another  case  of  rape,  the  stepfather  insisted  in  his  own  name, 
and  for  the  woman  and  her  mother.  Colonel  Charteris  was  sent  to  ao 
assize,  and  damages  recovered,  although  the  lord  advocate  had  withdraws 
his  concourse.  A  tutor,  likewise,  who  has  the  care  and  custody  of  the 
person  of  his  ward,  may  prosecute  for  the  infringement  of  his  right,  and 
the  injury  done  to  himself,  as  well  as  her,  by  rape,  forcible  marriage,  or 
violent  abduction  of  her  person. 

It  is,  however,  only  to  crimes  of  a  personal  and  very  atrocious  oatiire. 
that  the  law  listens  to  this  call  for  vengeanee  on  the  part  of  the  kindred  of 
the  deceased;  because  wrongs  of  a  lower  degree,  or  only  of  a  patrimooial 
nature,  do  not  excite  the  same  lively  interest  or  distress  in  die  kindred  of 
the  sufferer.      With  him,  thereftre,  the  right  of  proaeeatioo  expim 
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So  far,  mdeed,  as  hig  heir  or  executor  has  any  patrimonial  interest  on 
such  aa  oeeaaioD,  aa  for  damagea  or  recovery  of  the  stolen  goods,  or  im- 
proiMtion  of  the  forged  writing,  the  ciril  court  will  receire  his  process; 
bat  an  action  concluding  for  corporal  pains,  or  even  a  fine  or  eicheat  of 
goods,  on  account  of  an  ordinary  assault,  or  the  like,  committed  on  the 
deceased,  it  is  at  least  more  doubtful  whether  the  kinsman  can  insist  for 
the  lord  advocate's  concourse;  because  the  pain  and  distress  were  personal 
to  the  deceased,  and  his  kindred  are  not  supposed  to  be  so  deeply  affected 
bj  the  wrong  on  such  occasions.  A  private  prosecutor's  action  or  libel 
caoDOt  be  rabed  at  his  own  pleasure,  but  must  be  raised  with  the  concourse 
of  his  majesty's  advocate,  for  his  majesty's  interest;  and  truly  receives  his 
coDOourse  by  the  king's  advocate's  subscription  of  the  bill  for  the  criminal 
kten,  or  of  some  one  authorized  by  him.  This  practice  is  grounded  on 
two  considerations :  first,  his  majesty's  interest  in  the  fines,  forfeituresi 
lod  ooofiscations  that  accrue  from  convictions;  and  his  majesty's  interest 
u  thus  guarded  against  any  collusive  dealings  between  the  private  accuser 
inJ  the  offender :  and  next,  that  far  superior  interest  which  the  king 
has  in  the  execution  of  his  laws,  and  especially  in  the  due  and  equal 
distribution  ai  crindnal  justice  to  all  his  subjects;  in  which  view  it  is  fit  the 
lotd  advocate  be  informed  of  any  libel  when  it  is  raised;  that  he  may  learn 
the  nature  of  the  charge,  and  watch  over  the  conduct  and  progress  of  the 
trial,  so  that  the  ends  of  public  justice  may  be  fulfilled,  and  the  king  suffer 
no  prejudice,  by  private  hands  assuming  this  interesting  discipline.  This 
concourse,  therefore,  is  necessary  alike  to  every  libel  in  the  court  of  justi- 
ciarj,  whether  it  conclude  for  the  full  pains  of  law,  or  only  for  a  pecuniary 
reparation  to  the  party;  for  still  the  interest  of  publk  justkse  is  concerned 
in  the  issue,  and  the  pannel  is  so  far  punished  and  corrected,  as  he  is  made 
liible  in  those  patrimonial  consequences  of  his  wrong.  Indeed,  to  such  a 
length  is  this  notion  carried,  that  the  lord  advocate  must  concur  in  the 
ordinary  dvil  action  even  of  reduction  and  improbation,  as  it  is  called, 
though  only  laid  by  fiction  upon  criminal  grounds. 

'^  But  is  it  therefore  our  law,"  asks  Mr  Hume,  ^^  that  the  lord  advo« 
cate  has  the  interest  of  the  individual  absolutely  in  his  hands,  and  by 
refusing  his  concourse  may  at  his  pleasure  suppress  the  private  instance, 
and  protect  the  transgressor  from  the  just  consequences  of  his  crime  ?  I 
know  not  whether  the  rule  on  this  head  is  so  far  peremptory  as  to  deprive 
the  lord  advocate  of  all  exercise  of  his  judgment  on  such  occasions,  and 
constrain  him  abscdu^y  to  lend  his  name  to  every  hbel,  how  absurd  and 
iocompetent  soever,  which  any  individual  shall  lay  before  him.  For  what 
if  his  concourse  be  asked  to  a  charge  of  witchcraft,  which  a  statute  has 
expunged  from  the  list  of  crimes;  or  of  treason,  for  which  no  private  party 
<^  prosecute;  or  of  murder,  at  the  instance  of  sonoe  stranger,  who  does 
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not  even  all^e  that  be  is  any  ways  related  to  the  deceased?"  Mr  Haute 
thinks  it  is  hardly  to  be  imagined,  that  he  is  oUiged  to  degrade  hb  office, 
and  give  trouble  to  the  court,  by  lending  his  name,  m  Umme  efeo,  to 
such  strange  proceedings.  On  the  other  side,  certainly  the  lord  sdYoote 
IS  not  the  absolute  and  unaccountable  judge  on  such  oocasioiis,  bot  b 
subject  to  the  control  or  direction  of  the  court,  who  will  obUge  bin  to 
produce,  and  justify  the  ground  of  his  refusal  to  concur.  Nay,  more; 
except  in  suc!i  extraordmary  situations  as  those  above  supposed,  he  duB 
not  even  be  allowed  to  engage  in  any  inquiry  concerning  the  merits  of  the 
case,  the  propriety  of  the  prosecution,  the  form  of  the  action,  the  saffiaenej 
of  the  title,  or  the  like,  but  shall  be  ordained  to  comply  straightway,  leaTin^ 
their  discussion  for  the  proper  place  and  season,  after  the  libel  diall  be  io 
court.  Such  an  order  was  given  accordingly,  on  occasion  of  the  ody 
complaint  of  this  sort  that  appears  on  record.  In  1633,  Sir  ThoniM 
Hope,  lord  advocate  at  that  time,  had  refused  his  concourse  to  oertim 
actions,  as  in  his  opinion  prejudicial  to  the  interests  of  the  crown.  Tiiis 
being  complained  of  to  the  court  of  session,  '^  they  <Hdain  the  advocate  to 
subscrive  the  said  bills,  it  being  warranted  by  the  general  order  and 
practique  hitherto  observed  in  this  judicatorie;  but  declaring  at  the  sum 
time,  that  his  majesty's  advocate  is  noways  thereby  debarred  from  com* 
pearing  for  hu  majesty's  particular  right  and  interest,  to  defend  and  oppow 
against  the  said  pursuits."  If»  therefore,  this  was  thought  a  competeoi  and 
lawful  course  in  the  civil  court,  and  with  respect  to  a  proceM  of  an  arti- 
ftcial  character,  it  may  reasonably  be  inferred  that  the  court  of  justiciary 
would  not  decline  to  interfere  in  the  case  of  a  proper  criminal  pioces 
before  themselves ;  and  accordingly  Mackenzie  m  his  obsenratioDi  od  t]» 
statute  1587,  &  76,  goes  so  far  as  to  say,  *^  as  parties  may  puisne  ama 
without  concourse  of  the  king's  advocate,  so  by  this  act,  the  king  mtj 
pursue  without  an  informer,  ad  vind,  pubHcam***  And  although  it  doei 
not  amount  to  a  judgment  on  the  point,  yet  it  is  a  confirmation  of  the  right 
of  the  indiridual  to  force  the  reception  of  his  complaint,  that  in  the  c«tt 
of  colonel  Gharteris,  where  the  lord  advocate's  concourse  was  fonnallj 
withdrawn  at  the  calling  of  the  libel,  still,  after  a  fuU  argument,  the  trial 
went  on  at  the  instance  of  the  private  complainer.  In  the  case,  irhidi 
sometimes  happens,  of  mutual  libehi  being  raised  by  the  prirate  partiei 
against  each  other,  on  the  same  or  partly  the  same  facts,  the  lord  advocate 
may,  and  indeed  must  give  his  concourse  to  the  action  of  either  party.  ' 
Another  peculiarity  of  a  prosecution  at  a  private  instance,  is,  that  befon 
entering  into  the  relevancy  of  the  charge,  or  opening  up  the  ease  on  hk 
own  part,  the  pannel,  if  he  has  any  faith  in  such  a  remedy,  may  caD  od  tin 
prosecutor  to  swear  the  libel  as  it  is  styled :  that  is,  to  giro  his  oath  of 
calumny  to  the  justice  and  sufficiency,  in  his  opinion,  of  the  groiuds  of 
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his  aeciuation :  a  •ecuritj  whieh  the  law  of  Scotland  has  very  properly 
provided,  In  AddkioD  to  all  others,  and  in  ihmne  of  the  process,  that  the 
pannel  shall  not  suffer  the  anxiety  and  humiliation  of  heing  sent,  even  to 
an  asise,  unless  on  a  charge  which  the  prosecutor  will  publicly  confirm 
with  his  oath,  as  founded  in  truth  and  justice.  If  the  prosecutor  dedine 
to  swear,  the  court  will  desert  the  diet  of  his  libel*  As  every  one  is  left  to 
the  free  exercise  of  his  own  will,  respecting  the  raising  of  a  criminal  process, 
10  he  18  at  liberty,  after  raismg  it,  to  debar  himsdf  by  a  written  discharge 
or  disdamation,  as  it  is  called,  from  insisting  in  that  process,  or  even,  if 
the  expressimis  are  broad  enough,  from  raising  any  such  complaint  on 
the  same  ground  for  the  future.* 

The  king's  advocate  cannot  prosecute  any  action  at  the  king's  instance, 
teoding  to  challenge  the  right  of  any  of  his  majesty's  subjects,  without  a 
special  mandate  to  that  effect;  though  he  may  give  his  concourse  to  a 
procen  brought  by  one  subject  against  another.  In  reductions  of  grants 
from  the  crown,  custom  has  required  a  special  warrant  under  the  sign 
manaal;  yet  it  has  been  found  that  the  king's  advocate,  without  any  special 
warrant,  may  insist  in  a  declarator  of  the  boundaries  of  the  king's  forest, 
because  this  is  only  protecting  the  rights  of  the  crown  from  encroachments, 
and  Dot  cutting  down  the  right  of  private  parties.f 

The  office  of  lord  advcicate,  who  is  the  public  accuser,  and  insists  in 
the  king's  name  and  for  his  interest,  in  the  execution  of  the  laws,  and  for 
the  traoquOlity  and  welfare  of  his  people,  though  it  probably  existed  at  an 
earlier  period,  is  not  much  noticed  before  the  beginning  of  the  16  th 
oentary ;  and  according  to  the  common  account  it  was  raised  to  its  present 
high  privilege  with  respect  of  the  prosecutk>n  of  crimes  by  the  statute 
1587,  c  77,  which  declares,  ^*  that  the  thesaurer  and  advocate  persew 
siaoghters,  and  utheris  crimes,  althoucht  the  pairties  be  silent,  or  wald 
uthenrayis  privily  agree."  But  that  this  is  not  quite  accurate,  may  be 
inferred  from  an  older  statute,^  which  fixes  the  penalties  of  calumnious 
prosecution,  and  provkles  particularly  for  the  case  of  a  process  at  the 
instanee  of  the  lord  advocate  only :  '^  and  gif  the  hinge's  majestie's  advo- 
cat  be  onUe  persewer,  his  informer  to  pay  the  paine  foirsaid."  It  is 
obrious,  with  respect  to  crimes  of  a  public  nature,  such  as  treason,  sedition, 
blasphemy,  and  several  others,  for  which  no  private  individual  ever  had  a 
right  to  prosecute,  that  there  must  always  have  been  some  regular  course 
of  complaint,  wherein  such  offenders  might  be  brought  to  justke.  And 
further,  with  respect  to  crimes  injurious  to  individuals,  if  they  were  also 
of  a  nature  interesting  to  the  public,  the  kmg  seems  always  to  have  been 
a  competent  accuser.     The  title  of  the  act  1436,  c.  140,  is,  *'  trespassours 

*  Hume  on  Crimes,  vol.  ii.  f  Brown^s  Synopsis,  vd.  ii.  1187.     •    \  1(^  c.  7& 
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maj  be  aoomed  at  the  kiog^e  instance  aikoarly;"  and  the  tlatnte  itadf 
oidahos  generally,  ^^  that  all  maires  and  seijeandefl  aireirt  at  the  sdiiniffi's 
bidding,  albeit  that  nae  paurtie  follower  be,  aU  tre^foasaurgy  tnd  that  the 
■aid  •chiiriffe  follow  the  said  trespaaaoun  in  the  lance's  name,  gtf  nae 
pairtie  followeria  appearia."  And  again,  the  atatnte  14S4,  c.  90,  eotitkd, 
of  murehummg^  after  fixing  the  penalty  of  the  treapaas,  has  thia  ezprea 
proviaion :  **  and  gif  the  lord  of  the  land  raiaea  not  aick  pair,  nor  poBuho 
not  aiek  treapaaaoorea,  aa  ia  befoir  aaid,  the  joatice-derk,  be  (by)  the 
indictment,  aall  gar  aick  treapaaaourea  be  corrected  befoir  the  jnatioe,  ud 
puniahed  aa  aaid  ia.*'  Which  worda  ahow  the  oourae  in  whidi  this  aort  of 
busineaa  waa  then  prepared,  and  which,  according  to  the  whole  aeries  of  the 
Scottiah  atatutea  of  the  fifteenth  and  part  of  the  aixteenth  centorj,  appean 
to  hare  been :  that,  after  information  had  been  taken  in  the  aeveral  coontiei 
under  the  brieve  of  dittay,  the  jnatice-clerk  at  the  command  of  the  justiciar, 
made  up  from  theae  materiala  what  waa  then  called  the  Porteau$rcUand 
traietie  ;  that  ia,  a  roll  of  the  namea  of  the  detinquenta,  and  a  file  of  the 
auitable  indictments  against  them.  And  it  lay  with  the  aame  offioer  to 
expedite  the  neoeaaary  precepts  towarda  the  trial  of  those  charges,  and  to 
iaaue  hia  ordera  to  the  erotoner^*  to  arreat  the  delinquenta  and  lay  them  in 
ward,  or  take  aurety  for  their  appearance.  In  performing  thia  aeirke 
the  juatke-derk  acted  aubstantially  for  hia  majeaty'a  interest,  and  ibr  the 
benefit  of  public  justice  and  example.  In  framing  hia  indictmeot,  he 
neither  inserted  the  name  of  his  majesty,  nor  of  the  lord  advocate,  nor 
of  any  other  person  aa  accuaer,  which  continned  to  be  the  style  down  to 
the  end  even  of  the  17th  century.  In  the  indictment  of  Araott  and 
other  rebels  taken  at  Pentland  in  1666,  the  style  was :  <^  Ye  and  ilk  ane 
of  you  are  indicted  and  accused;  for  that  albeit  by  the  oonnnon  law,"  &e. 
And  in  another  case,  ud  1681,  the  earl  of  Argyle^9  indictment  wai, 
**  You  are  indicted  and  accused,  that  albeit  by  the  common  hw,"  && 
Both  of  these  were  cases  of  very  great  importance,  and  were  tried  with 
more  than  usual  solemnity.  Nevertheless,  in  all  such  charges,  after  dief 
were  brought  into  court,  it  was  the  lord  advocate's  duty  to  insiat  ia,  and 
bring  them  to  an  iaaue :  on  whksh  account,  even  in  the  oldeat  boob  of 
adjournal,  he  ia  marked  in  the  partUma,  aa  counael  for  the  crown,  ^*  for 
the  peraewar  adtfoeatua.*^  In  efiect,  therefore,  though  not  set  down  8§ 
such,  in  gremko  of  the  charge,  the  lord  advocate  was  prosecutor  for  his 
majesty's  interest,  and  was  master  of  the  inatance^  which  he  might  desert, 
restrict,  or  bring  to  an  iaane,  as  he  aaw  cauae.     And,  on  the  whole,  Mr 

*  The  oiBoe  of  Goroner,  though  now  unknown  to  the  law  of  Sootbnd,  wMfomeriyof  m:« 
Importance  in  it.  One  prindpai  part  of  his  duty  seems  to  have  been,  bv  arrestment  of  t^e 
person,  effects,  or  otherwise,  to  secure  the  appearance  of  offenders  ibr  triu,  and  thishediii? 
preoept  from  the  jwtioe-derk.— Httine,  ii.  p.  94, 
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Hume  Uiiolai  il  probable,  that  tbe  act  of  James  YI.,"^  which  allows  the 
lord  advocate  to  pursue,  though  the  parties  themselves  ^*  be  silent  or  wald 
utberwaya  agree,"  is  to  be  understood  of  that  form  of  prosecution  onlj, 
wherein  the  individual  must  have  insisted;  naiMU^j,  by  summons  or  criminal 
letten,  bearing  the  name  of  a  com^ainer,  and  citing  the  accused  to  a 
paiticuJar  day  of  trial.  That  statute,  however,  certainly  added  to  the 
adyocate's  consequence,  who  now  openly  sustains  the  person  of  his  majesty, 
sod  wields  the  law  in  this  interesting  department;  and  it  is  said  that  soon 
afier  the  passing  of  the  above  act,  in  the  trial  of  Amott  of  Woodmiln,  in  the 
year  1598,  he  was  marked  for  the  fint  time  in  the  record  under  the  tide  of 
lard  advocate^  which  tide  he  has  ever  since  retained. 

The  right  of  prosecution  was  vested  alike  in  the  office  of  treasurer,  as 
well  ai  of  the  lord  advocate,  by  the  fore-mentioned  statute  of  James  VI., 
for  it  was  one  of  the  objects  of  that  statute  to  secure  his  majesty's  interest 
io  the  fines,  confiscation^,  and  forfeitures  occurring  on  those  occasions, 
against  the  collusive  dealings  of  the  pannels  and  private  accusers,  to  the 
disappointment  alike  of  the  royal  revenue,  and  the  interest  of  pnbh'c 
jofltice.  But  Mr  Hume  thinks  there  is  not  any  precedent  on  record  of  a 
prosecution  at  the  treasurer's  instance.  Neither  does  this  high  privilege 
belong  to  his  majesty's  solicitor-general,  nor  to  any  other  of  his  law  officers, 
jure  officii  ;  though  there  is  nothing  to  hinder  his  majesty,  at  least  when 
there  is  no  lord  advocate,  from  throwing  such  a  power  into  the  commission 
of  the  solicitor-general,  or  authorizing  that  officer,  or  perhaps  any  other 
lawyer,  by  a  special  letter,  to  pursue  and  insist  against  criminals  in  like 
manner  as  the  lord  advocate  may  do.  In  fact  this  was  done  in  1713,  in 
conaequence  of  the  death  of  Sir  James  Stuart,  then  lord  advocata  It 
appears  that  tbe  office  of  lord  advocate  has  been  vested  at  the  same  time 
in  a  plurality  of  persons;  for,  in  the  trial  of  John  Young,  Sir  William 
Oliphant  and  Mr  Thomas  Hope  are  both  marked  in  the  record,  as 
"  advocates  to  our  soveraine  lord." 

After  what  has  been  said  regarding  the  offences  for  which  the  lord 
advocate  may  prosecute,  it  is  aloiost  unnecessary  to  add  that  his  privilege 
is  hardly  subject  to  any  limitation.*  For  all  those  crimes  which  are  properly 
of  a  public  nature,  such  as  treason,  sedition,  blasphemy,  riot,  incest,  being 
ao  Egyptian,  harbouring  of  thieves,  smuggling,  forestalling,  and  the  like, 
he  is  the  only  prosecutor;  because  the  reasons  for  vindicating  these  wrongs 
are  of  a  general  and  an  extensive  kind,  wherein  all  the  lieges  have  indeed 
a  certain  interest,  but  as  members  only  of  society,  and  not  one  of  them 
more  than  another.  As  to  those  offences,  whether  high  or  low,  for  which 
the  injured  party  may  also  prosecute,  and  whether  he  be,  or  be  not  disposed 

*  1587,  c.  77. 
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to  concur  io  doing  so :  still  the  lord  advocate  has  a  right  by  the  ad  1587, 
to  complain  of  them  in  his  majesty's  name,  as  guardian  of  his  laws  and  of 
his  people's  morals,  and  to  insist  for  the  due  chastisement  of  the  offender  * 

The  lord  adyocate,  therefore,  is  the  public  prosecutor  for  crimei,  all 
over  Scotland;  and,  in  one  sense,  independent  of  the  party  injared,  and  it 
is  absolutely  under  his  own  management  and  disposal,  as  to  the  aeaaoDi 
and  occasions  when,  and  the  ftiode  wherein,  or  the  effect  to  which  beihaQ 
use  his  power.  In  none  of  these  points  can  any  individual,  not  even  the 
supreme  court  itself,  pretend  in  any  way  to  control  or  superintend  him: 
indeed,  to  allow  of  the  court's  interference,  would  be  in  reality  to  make 
the  judges  prosecutors,  (contrary  to  every  idea  of  justice,)  who  ought  to  W 
pure,  and  ignorant  of  all  previous  impressions  of  the  case.  Bat  if  tk 
lord  advocate  is  deficient  of  the  due  discharge  of  the  duties  of  hia  offiop, 
the  proper  channel  for  redress  is  by  petition  to  his  majesty  in  cooncfl,  it 
whose  pleasure  the  office  is  held,  and  who  will  order  an  inquiry  into  the 
grounds  of  such  complaint. 

The  lord  advocate  is  also  master  of  his  instance^  so  that  even  sHer  he 
has  brouglit  his  libel  into  court,  it  rests  entirely  with  his  own  discretioOf 
to  what  extent  or  effect  he  will  insist  against  the  culprit;  and  he  out 
freely,  at  any  stage  of  the  process,  before  a  verdict  is  returned,  nay  after 
it  has  been  returned,  but  before  judgment  has  been  pronounced,  restrict 
his  libel  to  an  arbitrary  punishment  in  the  clearest  case,  even  that  of  a 
capital  crime.  Established  practice  surrounds  the  lord  advocate  wilb 
peculiar  and  great  privileges :  he  is  not  required  to  find  security  for 
reporting  or  insisting  on  his  criminal  letters;  nor  can  he  be  called  on  to 
take  his  oath  of  calumny;  nor,  in  the  case  of  a  verdict  of  acquittal,  is  he 
liable  in  any  of  the  statutory  penalties,  for  rash  and  calumnious  aocoa- 
tion.  Nevertheless,  that  the  subjects  may  not  be  altogether  depriTed  of 
security  against  such  wrongs  or  the  means  of  reparation,  the  statute 
1579,  c.  78,  has  expressly  ordered,  that  in  cases  where  the  king's  adroeaie 
alone  prosecutes,  the  statutory  penalties  shall  be  paid  by  his  informer; 
which  infers  the  necessity  of  the  king's  advocate  to  name  his  informer, 
that  the  injured  party  may  have  access  to  him  for  the  recoveq  of 
damage8.f 

To  enable  the  lord  advocate  to  discharge  the  duties  of  so  important 
and  laborious  an  office,  he  is  empowered  to  name  deputies  to  act  in  bii 
name  during  his  absence.  These  are  the  solicitor-general,  and  thrff 
advocates-depute,  to  which  a  fourth  has  been  added  to  attend  the  winter 
circuit  at  Glasgow.  His  lordship  is  responsible  for  their  proceediflgi. 
but  in  all  cases  of  difficulty  they  are  regulated  by  his  advice.     The 

*  Hume  .on  Crimes,  ii.  f  Ibid.  if.  chap.  ▼. 
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deputies  may  prosecute  in  any  court  in  the  kingdom,  and  are  not  liable 
for  expenses,  as  they  act  in  the  name  and  on  behalf  of  the  crown,  which, 
by  the  law  of  Scotland,  neither  pays  nor  claims  expenses  in  any  criminal 
case  whatever.  These  public  officers  generally  prosecute  before  the  high 
court  of  justiciary,  the  powers  of  which  extend  all  oyer  the  kingdom, 
and  whose  circuits  trarel  twice  a-year  through  its  most  populous  counties. 
When  a  crime  has  been  committed  in  any  county  or  burgh  of  Scotland, 
such  as  murder,  robbery,  rape,  fire-raising,  housebreaking,  theft,  &c., 
information  is  immediately  lodged  by  the  injured  party,  with  the  procurator^ 
fiscal  of  the  burgh,  county,  or  district  where  he  resides,  who  makes  out  a 
written  complaint,  which  must  be  signed  by  the  informer  in  terms  of  the 
act  of  1701.  And  in  no  case  can  any  magbtrate  commit  a  prisoner 
without  this  signature;  and,  as  mentioned  above,  if  the  accusation  be 
groundless  or  malicious,  the  informer  becomes  liable  for  the  whole  damages. 
Should  a  magistrate  coiAnit  without  that  signature,  or  just  grounds,  he 
himself  becomes  liable  for  the  penalties.  This  committal,  in  the  first 
instance,  is  for  further  examination,  in  order  to  give  the  injured  party 
time  to  collect  his  evklence.  It  has  been  decided,  that  this  commitment 
cannot  legally  extend  beyond  seventeen  days,  without  subjecting  the  parties 
oceasbning  it  to  damages  and  expenses.  When  the  evidence  has  been 
collected,  it  is  reduced  to  writing,  for  the  purpose  of  submitting  it  to  the 
crown  counsel,  and,  if  necessary,  as  serving  for  their  brief  on  the  trial 
This  duty  devolves  on  the  procurator-fiscal,  in  the  presence  of  the  sheriflT, 
magistrate,  or  justice,  before  whom  the  prisoner  is  taken  ;  and  they  are 
responsible  for  its  accuracy.  This  is  called  a  preccffnitian^  and  if  there 
appear  sufficient  grounds  for  committal,  the  sheriff,  &c.,  grants  a  warrant 
accordingly.  Immediately  on  its  signature^  Uie  prisoner  may  apply  for 
bftfl,  if  it  is  a  baflable  offence :  by  statute*  the  justice  must  determine 
within  twenty-four  hours  whether  it  is  a  bailable  offence,  and  also  fix  the 
amount  of  the  bail. 

After  commitment,  the  precognition  is  immediately  forwarded  to  the 
crown  counsel  in  Edinburgh,  and  laid  before  the  advocate-depute  for  the 
circuit  where  the  crime  was  committed :  if  the  case  is  clear,  he  decides 
himself  on  the  prosecution;  but  if  it  is  of  importance,  or  is  attended  with 
difficulties,  he  takes  the  opinion  of  the  senior  law  officers  of  the  crown; 
when,  in  either  case,  an  order  is  immediately  given  to  detaui  the  prisoner 
for  indictment,  or  forthwith  to  set  him  at  liberty.  If  the  crown  counsel 
order  the  prisoner  to  be  discharged,  he  is  set  at  liberty  so  far  as  the 
commitment  by  the  crown  is  concerned.  But  the  injured  party  may  pro* 
seeute  at  hb  own  instance  and  risk  of  damages  with  the  lord  advocate's 

*  39  Geo.  111.,  c.  49. 
4  B 
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eoncoune,  whidi  the  court  will  compel  him  to  grant,  but  which  in  pncttee, 
however,  it  never  refused. 

If  the  crown  coungd  find  that  there  is  sufficient  ground  forproseention, 
but  that  the  case  would  terminate  in  a  fine  or  short  imprisonment,  it  n 
remitted  for  trial  to  the  inferior  judge  before  whom  the  proceedings 
originated.  But  if  the  crime  appear  to  be  more  serious,  and  the  evidence 
complete,  the  crown  counsel  direct  the  accused  to  be  detained  for  indict- 
ment; and  generally  the  same  counsel  who  gives  this  direction,  is  obligd 
to  prepare  the  indictment,  attend,  and  conduct  the  trial  hiroseli  The 
crown  counsel  are  paid  fixed  salaries,  and  have  no  interest  whatever  in 
increasing  the  number  of  prosecutions,  but,  on  the  contrary  they  therebj 
augment  their  own  trouble.  If  they  decline  to  prosecute  when  ihen  is 
good  evidence,  their  professional  character  sufTers  an  irreparable  injurr, 
should  the  private  party  prosecute  to  a  successful  issue. 

The  advocates-depute  are  generally  men  about  thirty  years  of  age: 
the  immense  increase  of  criminal  business,  compared  with  the  small  amount 
of 'their  salaries,  rendering  it  impossible  to  find  senior  practitfonen  of  any 
eminence,  who  will  undertake  the  office.  It  has  not,  however,  been  found, 
tliat  this  department  of  the  public  business  has  been  either  negligently  or 
unsuceessfuUy  oonduoted;  and  the  greatest  lawyers  of  whom  Scotland  can 
boast,  have  begun  their  career,  and  been  trained  in  this  school. 

When  the  case  is  to  be  prosecuted  by  the  crown,  the  proceedings  ai^ 
prepared  and  the  trial  is  conducted  at  Edinburgh;  and,  if  the  caae  oecnn 
in  the  high  court,  it  is  under  the  immediate  directions  of  the  lord  advocate. 
If  it  is  on  the  circuit,  the  indictment  is  prepared  by  the  advocate-depole 
who  has  been  appointed  for  that  circuit  In  the  indictment  the  aune 
minute  and  scrupulous  accuracy  is  required  which  is  exacted  in  an  Engiisfi 
prosecution;  and  many  particulars  must  be  added  for  the  priiooers 
information,  which  in  their  practice  are  not  essential.  In  particular,  not 
only  the  spedfic  offence  itself  charged,  but  the  mode  in  which  it  vas 
committed,  mu^t  be  recounted  with  scrupulous  accuracy;  the  plaeewiiere 
the  crime  was  committed  must  be  correctly  described  by  its  name,  parish, 
and  county;  all  articles  to  be  used  In  evidence,  must  be  minuteljand 
accurately  described,  and  submitted  to  the  prisoner's  inspection  prerioos 
to  his  trial;  and  a  list  of  witnesses  must  be  annexed  to  the  todictment, 
contabing  an  accurate  description  of  every  vritness,  by  his  name,  profe- 
sion,  place  of  residence,  parish,  and  county.  The  smaHest  error  in  any  of 
these  particulars,  will  exclude  the  prosecutor  from  the  benefit  of  that 
article,  or  witness,  at  the  trial.  A  copy  of  the  indictment  must  be  deUrered 
to  the  prisoner  by  an  officer,  containing  all  these  particulars,  fifteen  fne 
days  at  least  before  his  trial,  with  a  list  of  the  assize,  and  of  the  witnessei 
who  are  to  be  adduced  against  him.     If  there  is  any  variation,  except  a^ 
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uoiiiipaiiaot  derical  error,  between  (he  oopj  delifered  to  the  prisoner,  and 
the  record  cofij  of  the  indietmeot  and  list  of  witnoHes,  it  oasU  the  indict- 
nNst.  Before  the  prisoner  can  be  ealM  on  to  plead  to  the  indictment, 
the  prcwectttor  must  produce  written  evidence  of  its  delirery  to  the  prisoner, 
with  the  list  of  witnesses  and  assize,  by  a  written  statement  signed  hj  the 
megsenger  and  witnesses,  or  '^  execution,"  as  it  is  technicaUj  called,  setting 
forth  the  delivery  of  these  important  documents.  .  This  writ  must  be 
icrupulottslj  aocnrate,  and  the  least  error  in  it  entitles  the  prisoner  to 
postpone  his  trial,  and  exposes  the  officer  to  the  risk  of  eensare  or  depri- 
vation of  office.  If  a  witness  dedares  in  court  that  his  name,  surname, 
profession,  place  of  residence,  parish,  or  county,  vary  in  tlie  slightest 
degree  from  the  description  contained  in  the  mdictment,  it  excludes  his 
testimony  on  that  trial* 

The  witnesses  are  not  examined  in  Scotland  in  presence  of  each  other, 
as  is  done  in  England.  As  soon  as  the  trial  commences,  the  witnesses  are 
enclosed  by  themselves  in  a  separate  apartment;  and  it  is  sufficient  to  cast 
a  witness,  if  he  has  heard  any  part  of  the  evidence  given  by  any  other  wit- 
ness, or  has  had  any  communication  with  the  prosecutor  subsequent  to  hb 
citation.  The  rule  invariaMy  followed  in  Scotland,  of  compelling  the 
prosecutor  to  dose  his  evidence  before  the  proof  in  exculpation  begins, 
gtres  thd  prisoner  a  greater  advantage  than  is  enjoyed  in  the  English  courts; 
because  he  has  the  benefit  of  knowing  the  evidence  against  him,  whilst  the 
prosecutor  is  almost  always  ignorant  of  the  line  of  defence  which  he  may 
adopt,  and  cannot  produce  farther  evidence  to  counteract  his  defences 

The  assize  consists  of  forty-five  persons,  or  three  juries,  summoned 
regolariy  in  rotation,  by  the  sheriflTs  of  the  counties.  From  this  list  the 
jurj  is  selected  by  ballot;  each  prisoner  having  a  peremptory  challenge  to 
the  extent  of  five,  and  of  any  number,  if  he  can  show  cause  for  their 
rejection.  Prisoners  are  allowed  counsel;  and  if  they  are  too  poor  to 
retain  them  themsdves,  counsel  are  assigned  them  by  the  court,  which 
duty  no  advocate  is  permitted  to  decline.  If  none  are  present,  then  the 
sberiA  of  counties,  who  must  be  there,  are  obliged  by  the  court  to  act  as 
oounseL  For  many  years  the  immortal  author  of  Waverley,  who  was 
sberiiT-depute  of  Selkirk,  was  regularly  nominated  to  that  office  at  the 
Jedburgh  drcuit;  and  his  unrivalled  talents,  which  have  established  a  new 
era  in  fictitious  writing,  and  astonished  the  whole  world,  were  often 
gratuitously  and  successfully  exerted  in  the  defence  of  the  humblest  and 
most  destitute  pri8oners.f  From  the  great  competition  at  the  bar,  this 
doty  seldom  devolves  on  the  sheriffs,  as  many  young  advocates  travel  the 
circuit,  at  a  heavy  expense  to  themselves,  for  the  purpose  of  acquiring 
information  and  distinction  in  their  proftrsbion. 

*  AliMn's  Praclice,  Prffiicp.  +  Ibii!. 
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It  w  a  rule  of  Scottigb  evidenoe,  that  the  prisoner  can  onlj  be  oonvided 
on  the  testimonj  of  two  witnenes,  or  of  one  witnea,  supported  by  sueh  t 
chain  of  circumstantial  evidence,  as  is  obviouslj  equal  in  amount  to  the 
evidence  of  another.  In  purely  circumstantial  evidence,  a  mudi  clearer 
chain  of  circumstances  is  requisite  to  convict  in  Scotland,  than  is  oonsidered 
essential  in  England. 

On  the  conclusion  of  the  evidence  on  both  sides,  the  jury  are  addresed 
by  the  crown  counsel,  and  also  by  the  counsel  for  the  prisoner,  who  ii 
always  entitled  to  the  last  word.  The  prosecutor  is  never  allowed  to  reply; 
but  whether  in  arguing  points  of  law  to  the  judge^  or  matter  of  evideoce 
to  the  jury,  the  prisoner's  counsel  is  heard  last  in  defence,  which  giTn 
him  an  immense  advantage,  and  the  legal  subtilties  of  his  counsel  frequently 
so  embarrass  the  minds  of  the  jury,  as  induces  them  to  return  a  verdict  of 
NOT  PROVEN.  If  the  jury  cannot  agree  on  their  verdict  before  the  court 
adjourns,  their  verdict,  which  is  usually  oral,  must  be  reduced  to  writing, 
and  delivered  to  the  court  sealed,  and  no  explanation  or  amendment  cao 
be  admitted  after  it  is  opened.  And  if  it  does  not  m  every  respect  tally 
with  the  indictment,  the  whole  proceedings  are  null,  and  the  prisoner 
entitled  to  an  acquittal ;  and  in  practice  this  occurs  so  frequently,  that  a 
written  verdict  is  considered  by  the  bar  as  affording  no  inconsiderable 
chance  of  a  technical  error,  and  consequently  of  the  prisoner's  escape. 
But  whether  the  prisoner  escape  by  this  technical  informality,  or  be  duly 
acquitted,  the  benefit  Is  the  same  to  him :  he  can  never  be  again  tried  or 
imprisoned  for  the  same  offence,  not  even  by  an  alteration  in  the  mode  or 
name  of  charging  the  offence.* 

Previous  to  moving  for  sentence,  the  king's  advocate  has  the  pririle^ 
of  '^  restricting  the  libel,"  to  any  punishment  short  of  death,  or  of  entering 
a  writing  upon  the  record,  which  dbables  the  judge  from  pronouncing  a 
capital  sentence.  This  important  privilege  is  not  confined  to  the  lord 
advocate  and  his  deputies,  but  is  enjoyed  also  by  private  prosecutors, 
when  pursuing  with  the  advocate's  concourse.  It  is  thought  that  this 
necessary  and  important  power  is  most  appropriately  intrusted  to  the  king's 
advocate,  whose  knowledge  of  the  case  is  more  minute  and  circumstantial 
than  that  of  the  presiding  judge — is  acquainted  with  the  comparatiTe 
atrocity  of  all  the  cases  from  the  same  district — with  whose  duties,  as 
acting  for  the  crown,  this  power  seems  to  be  more  consonant, — and  who 
holds  a  situation  more  amenable  to  the  bar  of  public  opinion,  and  againrt 
whom  public  censure  or  complaint  may  more  fearlessly  be  directed.  This 
is  a  power  which  can  only  be  exercised  in  favour  of  the  prisoner;  it  can 
only  be  abused  on  the  side  of  mercy,  but  cannot  become  an  instruoaent  of 
oppression. 

•  Alisurrs  Prnrlire. 
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lo  praetioe,  however,  many  important  cases  occur,  in  which,  though 
there  may  be  reason  to  hope  that  the  life  of  the  prisoner  will  ultimately  be 
ssTed,  the  lord  advocate  feels  that  it  u  beyond  the  proper  line  of  his  duty 
to  restrict  the  libel,  or  when  he  feels  that  the  act  of  mercy  would  come 
with  more  grace  from  the  crown.  In  which  case  the  royal  mercy  is  still 
open  to  the  unfortunate  criminal;  and  in  such  case  the  presiding  judge 
never  fails  to  transmit  such  an  account  of  the  trial  as  ensures  a  conditional 
pardon.  From  the  extent  to  which  the  lord  advocate  carries  this  power 
of  restricting  the  libel,  sentence  of  death  is  seldom  pronounced  without  its 
being  carried  into  execution.  And  accordingly  the  effect  of  a  sentence  of 
death  on  the  audience,  and  the  criminals  themselves,  is  greater  than  those 
accustomed  to  the  practice  of  other  countries  would  imagine.  Never- 
thdess,  there  are  not,  on  an  average,  more  than  eight  or  ten  persons 
executed  annually  in  the  whole  kingdom. 

It  has  recently  been  enacted,*  that  no  capital  sentence  shall  be  carried 
into  execution  in  less  than  fifteen  days  from  its  date  on  the  south  side  of 
the  Forth,  or  twenty  days  if  on  the  north  side  of  that  river;  which  affords 
time  for  the  wretched  criminal  to  make  his  peace  with  God,  whose  laws  he 
has  violated;  and  instances  frequently  occur,  in  which  the  prisoner,  from 
the  opportunity  afforded  him  during  that  melancholy  interval  of  collecting 
eTidence  in  support  of  his  petition  for  the  royal  mercy,  is  saved  from  an 
ig:nominious  death,  from  which  he  would  have  no  other  chance  of  escape. 

In  Scotland,  prisoners  have  the  power  of  forcing  on  their  trials;  and 
consequently  shortening  the  duration  of  their  confinement.  When  com- 
mitted to  gaol,  the  act  of  1701,  which  is  the  Scottish  Habeas  Corpus  act, 
ordains  that  he  shall  be  furnished  with  a  copy  of  the  warrant  for  his  being 
committed,  and  the  petition  on  which  it  was  granted.  Which  documents 
acquaint  him  with  his  accuser;  the  grounds  of  the  charge  preferred  against 
him;  and,  besides,  the  means  of  establishing  his  innocence.  But  if  he  is 
desirous  of  forcing  on  hb  trial  after  being  committed,  the  same  statute 
entitles  him  to  take  out  letters  of  intimation  against  both  his  accuser  and 
the  lord  advocate.  The  purport  of  these  letters  is  to  demand  that  hia 
trial  shaU  take  place  within  the  period  fixed  by  the  act  of  1701 ;  under 
certification,  that  if  it  be  not  done,  he  shall  be  set  at  liberty.  This 
proceeding  costs  about  two  guineas,  but  is  seldom  exacted  from  indigent 
prisoners.  On  the  execution  of  these  letters,  the  lord  advocate  is  obliged 
to  indict  the  prisoner  within  sixty  days,  and  to  bring  the  trial  to  a  conclu- 
sion within  forty  days  thereafter.  This  obliges  the  trial  to  be  conducted 
at  Edinburgh,  in  the  intervals  of  the  circuits.  If  the  lord  advocate  neglect 
to  serve  the  indictment  at  the  expiration  of  the  sixty,  or  the  trial  be  not 

♦  1  Wil.  lV.,cS7. 
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concluded  before  the  expiration  of  the  hundred.  ^^^J^j  then  the  prisoner 
mutt  instantlj  be  set  at  liberty,  under  the  penalties  of  wrongous  impriiofi- 
ment  to  the  party.  These  the  act  1701  declares  to  be,  for  a  noUemao, 
£100  Scots;  for  a  landed  gentleman,  £66:18:4*^2.;  for  a  bur^^ea^or 
other  gentleman,  £33  : 6  :  8<i. ;  and  for  inferior  penons,  £6  :  13  :  id,  for 
each  day  that  he  is  wrongfully  detained.  The  magistrate  or  gaoler  who 
fail  instantly  to  obey  the  provisions  of  the  act,  subject  themedres  to  the 
above  penalties.  Having  in  this  manner  obtained  his  liberty,  the  prisoner 
can  no  longer  be  apprehended  by  any  magistrate's  warrant,  and  ean  oolj 
be  again  imprisoned  upon  criminal  letters  issuing  from  the  high  ooort  of 
justiciary,  and  espedally  delivered  to  himsdH  These  letters  eontun  a  M 
indictment,  with  a  list  of  jury  and  witnesses ;  and  the  statute  is  exproB, 
that  unless  the  object  of  these  criminal  letters  is  brought  to  trial  withifl 
forty  days  after  his  apprehension,  he  shall  be  at  liberty,  and  be  forever 
free  from  all  prosecution  for  the  offence,  at  the  instance  of  the  king'i 
advocate,  or  any  other  party.  If  the  prisoner  has  not  availed  himself  of 
the  provisions  of  the  act  1701,  the  lord  advocate,  or  any  of  his  deputies 
may,  on  the  trial,  move  the  court  to  desort  the  diet,  pro  loco  et  tempore, 
that  is,  to  postpone  the  trial  to  a  subsequent  day.  On  sufficieot  cause 
shown,  such  as  the  absence  of  a  material  witness,  the  court  will  grant  the 
indulgence,  and  recommit  the  prisoner;  and  on  a  similar  application,  and 
for  similar  cause  shown,  will  allow  the  prisoner  the  same  indolgeoce. 
The  court  shows  a  laudable  jealousy  of  the  lord  advocate's  moti?es,  and 
on  the  least  indication  of  oppression  will  compel  him  to  proceed  with  the 
trial;  and  in  default  of  his  doing  so,  will  desert  the  diet  sinipiieiter  agm^ 
the  prisoner,  and  ordain  him  to  be  set  at  liberty. 

The  lord  advocate  cannot  imprison  any  person  at  his  own  discretion,  or 
detain  him  in  prison  till  he  obtain  his  liberation  under  the  act  1701.  He 
has  no  power,  as  lord  advocate,  to  imprison  any  person  whatever.  He 
can  only  present  a  petition  to  a  magistrate,  praying  for  a  warrantor  com- 
mitment; a  power  which  he  shares  with  every  individual  in  the  kingdom: 
and  the  committal,  in  the  first  instance,  can  only  be  for  ezamiDaiion;  and 
if  the  prisoner  is  detained  under  that  warrant  more  than  a  reasonable  tine, 
say  eight  or  ten  days,  both  the  magistrate  and  private  informer  are  liaUe 
in  damages.  After  examination,  the  magistrate  can  alone  commit  the 
prisoner  for  trial;  and  if  he  should  do  so  without  sufficient  reason,  he  acts 
at  his  highest  peril,  and  subjects  himself  in  damages  to  the  injured  party, 
whether  the  application  for  imprisonment  was  made  by  a  private  prosecutor, 
the  procurator- fiscal,  or  the  lord  advocate.*  It  has  also  been  decided, 
that  a  prosecution  cannot  be  suspended  over  the  head  of  a  panne!  for  ao 
indefinite  time;  and  it  is  a  mistake  to  imagine  that  the  act  1701  affords  no 

*  Hume  041  Crimes— Alison's  Pntctio;  of  the  Crimiual  iJiw  of  Scutland. 
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DaiDs  of  forcing  on  a  trial,  ezeept  to  those  who  are  aetualiy  in  priaon. 
[f  he  haa  once  been  committed  to  stand  trial  he  becomes  entitled  to  the 
vbole  benefit  of  the  act  of  parliament,  of  which  he  cannot  be  deprived^ 
»ther  bj  finding  bail,  or  bj  the  prosecutor  consenting  to  his  liberation. 

Such  is  a  brief  outline  of  the  law  and  practice  of  Scotland,  and  of  the 
MWBfS  of  the  lord  advocate,— powers  almost  unlimited.  He  represents  the 
ting's  person ;  he  wields  all  the  power  and  prerogatives  of  the  crown,  without 
iQj  other  control  than  that  of  public  opinion ;  he  is  the  minister  of  the 
;rown  for  Scotland,  and  the  greatest  personage  in  the  kingdom,  and  in 
»me  respects  superior  to  tlie  court  before  whi<di  he  pleads,  having  the  gentle 
prerogative  of  mercy  within  his  own  breast,  bj  the  power  of  *^  restricting 
the  libel,''  a  power  which  the  court  does  not  possess,  in  such  cases  where, 
from  bis  intimate  knowledge  of  circumstances,  he  judges  it  proper  to  save  the 
priwDer  from  the  penalty  of  death : 


-Oltisexoenent 


To  have  a  giant's  itiength ;  but  it  <•  tynnnoui 
To  UM  it  like  a  giant" 

Notwithstanding  such  transcendent  powers,  there  are  scarcely  any  instances 
on  record,  of  any  lord  advocate  having  abused  them  for  the  purposes  of 
cruelty  or  oppression,  but  on  the  contrary,  this  peculiar  prerogative  has 
always  been  exerted  on  the  side  of  mercy."^ 
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It  is  matter  of  dispute  whether  Ireland  became  subject  to  the  crown  ol 
England  by  cession  or  by  conquest;  perhaps  in  reality  by  both :  however, 
since  the  anned  interference  of  Henry  II.,  the  kings  of  England  have 
Wen  acknowledged  as  sovereigns  of  Ireland,  and  have  intrusted  its  ad- 
ministration to  the  hands  of  viceroys.  At  first  they  were  styled  keepers 
or  wardens  of  Ireland,  afterwards  justices  or  deputies,  and  now  lord 
lieutenants;  and  in  their  absence,  the  temporary  governors  are  called  lords 
justices.  The  power  of  the  lord  lieutenants  is  ample  and  royal :  they 
were  vested  with  power  to  make  war;  to  conclude  peace;  to  bestow  all 
offices  and  preferments,  except  a  few;  to  pardon  aU  crimes,  except  that 
of  high  treason;  to  confer  the  honour  of  knighthood;  and  no  viceroy  in 
Earope  comes  so  near  the  state  and  majesty  of  a  king,  in  jurisdiction, 
authority,  train,  fortune,  and  provision,  as  the  lord  lieutenant  of  Ireland. 

*  Ms  Dfcdonan'^Hume  on  Crimea^Fountalnfaan's  Dedsfons— Sir  Geo.  M*K«n- 
tiel  Worka—AliwnVt  Practice  of  the  Ciiminal  Law  of  SooUand— Brown's  S}iiopa»— 
wling  s  Practice— Beveridge's  do. 
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He  u  aisisted  with  a  privy  couDoil  formed  in  the  same  manner  as  that  of 
England,  consisting  of  the  lord  high  chancellor,  and  others  of  the  nobilitj, 
bishops,  judges,  and  gentry.  When  any  nobleman  enters  on  this  high 
office,  the  king's  letters  patent  appointing  him  are  publicly  read,  afier 
which  he  takes  a  solemn  oath,  in  a  set  form  of  words  before  the  chsDcdlor, 
when  the  sword,  which  is  to  be  borne  before  him,  is  delivered  into  bk 
hand;  and  then  he  is  placed  in  a  chair  of  state,  being  attended  by  the  lord 
chancellor,  the  members  of  the  privy  council,  the  peers  of  the  kingdom, 
with  a  king  at  arms,  a  sergeant  at  arms,  and  other  officers  of  state. 

Assemblies  of  the  prelates,  nobles,  and  commons,  were  at  several  times 
convened  as  colonial  parliaments,  or  representatives  of  the  English  Id 
Ireland;  but  the  first  which  was  regularly  and  formally  assembled  in 
Ireland  was  in  the  year  1295,  in  the  reign  of  Edward  I.,  under  Sir  John 
Wogan,  the  chief  governor,  in  consequence  of  an  invasion  from  Scotland 
under  the  illustrious  prince  Edward  Bruce.  Besides  summoning  the 
temporal  and  spiritual  lords,  the  writs  to  the  sherifTs  directed  them  (o 
return  two  knights  for  each  county  and  each  liberty,  or  privileged  distrii^ 
included  in  a  county.  But  their  transactions  clearly  exhibit  the  incom- 
plete character  of  these  parliaments,  as  legislative  bodies,  at  that  period. 
First  principles  were  acted  upon  in  the  most  simple  way  possible,  each 
community  granting  subsidies  for  itself.  And  as  the  counties,  cities,  and 
boroughs  had  then  the  option  of  electing  two,  three,  or  four  representatives, 
it  shows  that  their  functions  were  confined  merely  to  counsel;  and  also 
that  the  general  parliament  of  that  day  was  no  more  than  a  meeting  called 
by  the  king  for  the  purpose  of  granting  him  a  subsidy.  The  word  parlia- 
ment, in  the  common  acceptance,  meant  the  aula  regis ,  or  king's  high 
court  of  justice,  where  his  ordinances  and  decrees,  which  are  now  called 
statutes,  were  enrolled,  and  consisted  of  his  greater  barons,*  including  tLe 
archbishops,  bishops,  and  such  of  the  abbots  and  priors,  as  possessed 
baronial  authority  in  their  respective  liberties.* 

An  entry  in  the  Black  Book  of  the  church  of  the  Holy  Trinity,  Dublin. 
of  the  year  1 297,  shows  that  the  component  parts  of  that  parliament  con- 
sisted of  archbishops,  bishops,  abbots,  and  priors,  ^^  whose  presence  seemed 
to  be  necessary,"  earls,  and  the  rest  W  the  optimates  of  the  land,  that  is 
two  knights  elected  in  county  court,  summoned  by  the  sheriffs,  and  tvo 
knights  elected  in  the  courts  of  the  various  liberties,  summoned  h^  tiieir 
seneschals;  but  no  writs  were  directed  to  the  cities  and  boroughs-f  From 
the  reign  of  Edward  II.  till  that  of  Henry  YI.,  there  are  no  acts  oi  par- 
liament recorded  in  the  statute  books;  but  it-  appears  that  parliaments 
were  held  in  the  seventh,  eighth,  tenth,  and  twenty-fifth  years  of  his  re^t 

*  Sir  WllUam  Betham*8  Dignities,  &c.,  of  Parlinment,  i.  280.  f  Ibid.  p.  f^l 
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ander  three  diflbrent  chief  govenKNrs;  and  from  the  twenty-eighth  year  of 
hb  reign,  they  were  summoned  almost  erery  year  under  the  duke  of 
York,  who  was  lord  lieutenant  for  ten  yean.     Eight  pariiaments  were 
summoned  during  the  short  reign  of  Edward  IV.     During  that  reign  a 
law  was  passed,  which  enjoined  the  residence  of  the  clergy,  under  the  penalty 
of  forfeiture  of  th«ir  benefices  for  a  year's  absence,  and  taking  away  the 
benefit  of  the  king's  license;  also  an  act  prohibiting  appeab  to  England. 
This  last  act  was  prejudicial  to  the  rights  of  the  crown,  and  perhaps  gave 
rise  to  that  famous  law  of  Sir  Edward  Poynings,  in  tlie  reign  of  Henry 
VII.     In  the  tenth  year  of  this  monarch,  a  numbex  of  laws  were  passed 
of  great  importance;  the  chief  of  which  were  that  which  authorized  the 
treasurer  to  create  delegates,  and  gave  the  officers  of  the  treasury  the 
same  powers  as  those  in  England;  the  statute  which  adopted  all  the  laws 
of  England,  antecedent  to  that  period;  and  lastly,  the  famous  act,  em- 
phatically called  Foynmg*s  lawj  which  regulated  the  mode  of  summoning 
parliaments,  and  of  passing  laws.     Till  this  period,  laws  were  passed,  and 
the  lord  lieutenants  gave  the  royal  assent  from  their  own  power  and 
authority,  in  the  same  manner  as  the  king  did  in  England;  but  this  power 
having  been  abused  in  the  disputes  between  the  rival  houses  of  York  and 
Lancaster,  particularly  by  Richard  duke  of  York,  it  was  enacted  by 
Poyning*8  law  that  no  parliament  should  be  held  in  Ireland,  till  the  chief 
governor  and  council  should  previously  certify  to  the  king  the  causes  and 
considerations  for  holding  the  same ;  or,  in  other  words,  all  the  acts  which 
were  intended  to  be  passed  in  the  ensuing  session  of  parliament     This 
law  appears  to  have  been  rigidly  enforced  in  subsequent  parliaments,  till  the 
28th  and  3dd  of  Henry  VIII.^  when  two  parliaments  were  held  and  con- 
firmed, notwithstanding  the  prescriptions  of  Poyning's  law  had  not  been 
observed.     In  the  latter  years  of  this  monarch's  reign,  and  in  the  fourtli  of 
Philip  and  Mary,  an  act  was  passed  explanatory  of  Poyning's  law,  by 
which  the  lord  lieutenant  and  council  were  permitted  to  certify  to  the 
kingy  while  the  parliament  was  sitting,  such  provbions  as  they  might  deem 
expedient  to  be  formed  into  laws  during  the  session  of  parliament     In  the 
beginning  of  the  reign  of  Elizabeth,  parliaments  were  repeatedly  held, 
wherein  the  ecclesiastical  jurisdiction  of  the  crown  was  re-established,  and 
an  the  acts  restoring  popery  were  repealed.     Poyning's  law  was  by  some 
considered  as  the  sacred  palladium  of  the  English  government,  and  which 
it  was  almost  sacrilegious  to  touch ;  and  to  propose  its  repeal  was  considered 
as  a  political  profanation. 

In  early  times  the  lord  lieutenant  gave  the  royal  assent,  as  the  king 
does  in  England,  without  any  communication  with  him,  or  any  parti- 
cular license.  In  the  reign  of  Henry  VII.  it  was  provided,  that  all 
the  bUls  should  be  previously  sent  by  the  lord  lieutenant  and  council  to 

i  c 


«70  LORD  LIEUTENANT  AND 

England,  which  were  intended  to  be  pa«ed  in  any  pariiainenty  ai  a  ream 
for  holding  the  lame.  The  extreme  inconrenience  of  this  necenaiy  pre- 
liminary caused  two  temporary  suspensions  of  this  law  in  the  reign  of 
Henry  VIIL;  and  in  that  of  Philip  and  Mary,  propositions  for  Uwior 
heads  of  biUs,  might  be  transmitted  from  the  councQ  during  the  sitting  of 
parliament  Till  1783,  the  practice  grounded  on  theae  two  lawsira, 
that  the  council  sent  over  a  money  bill  every  new  parliament,  as  a  reason 
for  its  convention,  and  also  such  propositions  as  were  made  to  them  from 
the  two  houses,  while  the  legisbture  was  sitting,  for  acts  of  parUasMDi 
But  in  consequence  of  a  law  passed  in  the  said  year,  no  bill  could  afterwardi 
be  transmitted  from  the  council  before  the  meeting  of  parliament.  Lstterlj, 
bills  passed  in  Ireland  as  they  do  in  Enghind,  and  the  lord  lieutenant  wai 
«!mpowered  by  commission  to  give  the  royal  assent  similar  to  the  ntode  io 
England,  when  the  king  does  not  give  it  in  person. 

Propositions  for  laws,  or  heads  of  bills,  originated  indifferently  io  either 
house.  After  two  readings  and  a  committal,  they  were  sent  by  the  council 
to  England,  and  were  usuallj  submitted  by  the  English  privy  council 
to  the  attorney  and  solicitor-general :  they  were  then  returned  to  the  council 
of  Ireland,  who  sent  them  to  the  commons,  if  they  originated  there  (if 
not,  to  the  lords);  and  after  three  readings  they  were  sent  up  to  thehonse 
of  lords,  where  they  went  through  the  same  stages;  and  then  the  lord  lien- 
tenant  gave  the  royal  assent  in  the  same  form  which  u  observed  in  tbe 
imperial  parliament.  In  all  these  stages  in  England  and^  Ireland,  anj  bill 
was  liable  to  be  rejected,  amended,  or  altered;  but  when  they  had  passed 
the  great  seal  of  England,  no  alteration  could  be  made  by  the  Iiish 
pariiament 

Latterly,  Irish  parliaments  were  convoked  by  proclamation  from  the 
crown.  Bills  originated  in  either  house,  and  went  from  one  to  the  other, 
as  they  do  in  the  imperial  pariiament;  afler  which  they  were  deposited  ia 
the  lords'  office,  when  the  clerk  of  the  crown  took  a  copy  of  them  on 
parchment,  which  was  attested  to  be  a  true  copy  by  the  great  seal  of  Ire- 
land on  the  left  side  of  the  instrument  The  Irish  council  then  transmitted 
them  to  England;  and  if  they  were  approved  of  by  the  king,  the  copy  was 
returned  to  Ireland,  with  the  great  seal  of  England  on  the  riglU«A^^ 
with  a  commission  to  the  lord  lieutenant  to  give  the  royal  assent.  There 
are  very  few  instances  of  the  crown  having  refused  Irish  bills,  or  of  their 
not  behig  returned,  since  the  year  1788;  but,  nevertheless,  the  royal  prero- 
gative in  negativing  a  bill  in  Ireland,  was  as  clear  a  right  as  it  is  at  thti 
moment  in  England;  and  although  the  crown  has  seldom  exercised  this 
ungracious  prerogative,  it  by  no  means  follows  that  it  either  does  not 
possess  it,  or  that  it  has  fallen  into  disusa* 

*  Lord  Mountmorret'  History  of  the  Iriih  Parliament. 
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111  the  reigo  of  queen  Elizabeih,  the  Irish  parliament  was  more  nearly 
modelled  on  that  of  England  than  it  had  hitherto  been;  and  the  following 
account  is  left  bj  Mr  Hooker,  of  a  parliament  held  by  Sir  Henrj  Sidney, 
her  deputy :  ^'  On  the  firet  day  of  which  parliament,  the  lord  deputy, 
representing  her  nmjesty'i  person,  was  conducted  and  attended  in  a  most 
honourable  manner  into  Christ's  churcli,  and  from  thence  into  the  parlia- 
ment honse,  where  he  sat  under  the  cloth  of  estate,  being  apparelled  in 
princely  robes  of  crimson  TeWet,  doubled  or  lined  with  ermine.  And  then 
aad  there,  the  lord  chancellor  made  a  very  eloquent  oration,  declaring 
what  the  law  was;  of  what  great  effect  and  value ;  how  the  common  society 
of  men  was  thereby  maintained,  and  each  man  in  his  d^ree  conserved, 
as  well  the  inferior  lis  the  superior,  the  subject  as  the  prince ;  and  how 
careful  ail  good  commonwealths  in  the  elder  ages  had  been  in  this  respect, 
which,  considering  the  time,  state,  and  necessity  of  the  commonwealth,  did 
from  time  to  time  ordain  and  establish  most  wholesome  laws,  either  of 
their  own  devices,  or  drawn  from  some  other  commonwealth;  and  by  these 
means  have  prospered  and  continued.  And  likewise  how  the  queen's  most 
excellent  majesty,  as  a  most  natural  mother  over  her  children,  and  as  a 
most  vigilant  princess  over  her  subjects,  bath  been  always,  and  now  at 
present  is,  very  careful,  studious,  and  diligent  in  this  behalf,  having  caused 
this  present  parliament  to  be  assembled,  and  by  the  counsel  and  advk^  of 
yoa  her  nobility,  and  you  her  knights  and  burgesses,  such  good  laws, 
orders,  and  ordmances  may  be  decreed,  as  may  be  to  the  honour  of 
Abnighty  God,  the  preservation  of  her  majesty,  and  of  her  imperial  crown 
of  this  realm;  for  which  they  were  not  only  to  be  most  thankful,  but  abo 
to  do  their  duties  in  this  behaH" 

Oo  the  3nd  of  July,  1800,  the  kingdom  of  Ireland  was  united  to  Great 
Britain  by  a  formal  act  of  the  legislature,  by  which  the  kingdom  of  Ireland 
is  now  represented  in  the  imperial  parliament  of  Great  Britain.  By  the 
articles  of  Union  (for  which  see  page  867),  one  hundred  members  were 
to  represent  the  commons  of  Ireland  in  the  parliament  of  the  united 
kingdom;  but  as  the  reform  bill  has  entirely  altered  the  representation,  we 
i^fer  to  p.  40 1,  for  the  particulars.  Four  lords  spiritual,  or  bishops,  by 
rotation  of  sesskins,  and  twenty-eight  lords  temporal,  elected  for  life,  sit 
xmI  Tote  in  the  imperial  house  of  peers,  on  the  part  of  Ireland.  That 
kingdom  now  forms  an  integral  part  of  the  British  dominions;  and  all  the 
Kts  of  the  imperial  parliament  include  Irdand,  unless  otherwise  expressed 
Ui  the  act. 


672  CORPORATIONS. 


CORPORATIONS. 


All  personal  rights  die  with  the  penoo;  but  there  are  righto,  wliicb 
for  the  benefit  of  sodetj,  require  to  be  continued  when  the  person  in  whom 
thej  were  first  invested  has  become  a  clod  of  the  vallej.  Yet  as  the  formal 
reviral  and  recognition  of  these  rights  in  a  sucoession  of  persons,  would 
alwajs  be  inoonTenient  and  sometimes  impracticable,  it  has  been  found 
necessary  to  create  ariificial  persons,  who  maj  perpetually  maintain  and 
enjoj  the  original  righU  hj  a  sort  of  immortalitj;  these  artificial  person 
are  what  are  called  bodies  politic,  bodies  corporate,  or  corporations,  and 
are  qualified  to  take,  grant,  &c.  The  advantages  which  are  thus  deined 
to  the  Interesto  of  religion,  learning  and  commerce,  have  been  found  bj 
experience  to  be  very  great.  The  introduction  of  corporations  into  Eorope 
seems  to  have  been  effected  by  Lewis  le  Gros,  who  erected  the  Freocb 
boroughs  into  corporations,  with  the  view  of  reUeviog  the  people  from  (Iw 
feudal  slavery,  and  of  affording  them  protection,  by  means  of  certain  privi- 
leges and  a  separate  jurisdiction.  It  appears  from  Doomsday-bode,  tbst 
the  greatest  boroughs  in  England  at  the  time  of  the  conquest,  were  little 
more  than  country  villages,  whose  inhabitanto  were  only  a  number  of  low 
dependant  tradesmen,  living  without  any  incorporation  or  particular  civil 
tie. 

To  show  the  advantages  of  these  incorporations,  let  us  consider  the 
case  of  a  college  in  any  of  the  universities  founded  ad  studendum  ei 
arandum^  for  the  encouragement  and  support  of  region  and  leanimg. 
If  this  were  a  mere  voluntary  assembly,  the  individualB  of  which  it  is  com- 
posed might  indeed  read,  pray,  study,  and  perform  scholastic  exercises 
together,  so  long  as  they  should  agree  to  do  so;  but  they  could  neitl^r 
frame  nor  receLve  any  laws  or  rules  for  their  conduct;  none  at  least  which 
could  hare  any  binding  force,  for  want  of  a  coercive  power  to  o«ate  a 
suflldent  obligatioa  Neither  could  they  be  capable  of  retaining  any 
privileges  or  immunities;  for  in  the  event  of  such  privileges  being  attacked, 
which  of  all  this  uncoimected  assembly  has  the  right  or  ability  to  defend 
them?  And  when  they  are  dispersed  by  death  or  otherwise,  how  shall 
they  transfer  these  advantages  to  another  set  of  students  equallj  unoos- 
nected  as  themselves  ?  The  case  is  the  same  also  in  respect  of  holding 
estates  or  other  property,  if  land  be  granted  for  the  purposes  of  relig:ioo 
or  learning  to  twenty  individuals  not  incorporated,  there  is  no  legal  waj  of 
continuing  or  transmitting  the  property  to  any  other  persons  for  the  same 
purposes,  but  by  endless  conveyances  from  one  to  another,  as  often  ss  the 
parties  nre  changed.     But  when  they  are  consolidated,  and  united  into  a 
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eorponUioDy  they  and  their  waooemon  for  ever  are  oonaidered  m  law  cml j 
M  one  persoD,  who  never  dies :  as  one  person,  they  have  but  one  will, 
which  is  coUecsted  from  the  sense  of  the  nuyority  of  the  individuals :  this 
individaal  may  estabUah  rales  and  orders  lor  the  regulation  of  the  whole, 
which  are  a  sort  of  municipal  law  for  this  little  oonmoonwealth ;  or  roles  and 
Btatotes  may  be  imposed  on  it  at  its  creation,  which  then  take  the  place  of 
natand  laws :  the  privileges  and  immunities,  the  estates  and  posBCBrions  of 
the  corporation,  when  once  they  are  vested  in  them,  will  remain  for  ever 
infested,  without  any  new  conveyance  to  new  succesrions;  for  all  the 
indindual  members  that  have  existed  ftom  the  foundation  to  the  present 
time,  or  shall  hereafter  exist,  are  but  one  perwn  in  law,  a  person  who 
never  dies.  In  the  same  manner  as  the  Thames,  the  Clyde,  m  the  Forth, 
are  the  same  rivers  still,  although  the  parts  which  compose  them  have 
been  changing  every  instant  from  thdr  first  creation,  ages  ago. 

These  political  constitutions  seem  to  have  been  originally  invented  by 
the  Romans;  and  Plutarch  informs  us  that  they  were  introduced  by  one 
of  Uieir  early  kings,  Numa;  who,  on  his  accession  to  the  throne,  finding 
that  the  city  was  torn  to  pieces  by  the  two  rival  factions  of  the  Sabines 
and  Romans,  conceived  the  politic  idea  of  subdividing  these  two  into  many 
imaUer  ones,  by  instituting  separate  societies  of  every  manual  trade  and 
profession.  They  were  afterwards  held  in  much  consideration  by  the  civil 
law,  in  which  they  were  called  universitatesj  as  forming  one  whole  out  of 
many  individuals;  or  collegia^  from  their  bemg  gathered  together :  they 
were  also  adopted  by  the  canon  law,  for  the  maintenance  of  ecclesiastical 
discipline;  and  from  them  our  spiritual  corporations  are  derived.  But 
onr  laws  have  considerably  refined  and  improved  upon  the  invention, 
according  to  the  usual  genius  of  the  English  nation,  particularly  by  the 
inyention  of  corporations  sole^  that  is,  consisting  of  one  person  only,  of 
which  refinement  the  Roman  lawyers  had  no  notion  whatever;  their  maxim 
being,  that  three  persons  made  a  corporation;  though  they  held  that  if  a 
a  corporation  consisting  originally  of  three  persons  should  be  reduced  to 
one,  it  may  still  subsist  as,  and  be  called,  a  corporation. 

The  bw  of  England  recognises  two  sorts  of  corporations,  viz.  aggregate 
and  zoU. 

A  corporation  aggregoite^  consists  of  many  persons  united  togetlier 
into  one  society,  and  u  kept  up  by  perpetual  succession :  of  whidi  kind 
are  the  mayor  and  commonalty  of  a  city  or  borough,  the  head  and  fellows 
of  a  college,  and  the  dean  and  chapter  of  a  cathedral  church* 

A  corporation  boU^  consists  of  a  single  person  and  his  official  successors 
in  some  particular  station,  who  are  incorporated  by  law  in  order  to  give 
them  some  legal  advantaged,  particulariy  that  of  perpetuity,  whidi  in  their 
natural  persons  they  could  not  have.     In  this  sense,  the  king  is  a  cofpo* 
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ration  sole :  lo  is  a  bishop;  so  are  some  deans  and  prebendariefl,  distinct 
from  their  several  chapters;  and  so  is  everj  parson  and  Ticar. 

The  wisdom  of  the  law  is  manifest  in  making  a  parson  or  ricar  a  bodj 
corporate,  because  originally  the  fireehold  of  the  churchyard,  pamnage 
bouse,  or  manse  as  it  is  called  in  Scotland,  the  glebe,  and  the  tithes,  were 
vested  in  the  parish  dergjmen,  as  a  temporal  recompense  for  their  sfMritiuil 
services  to  the  people,  and  with  the  intent  that  the  same  emolnmeots  sbouU 
for  ever  afterwards  contmue  as  a  recompense  to  their  successors.  And 
had  not  the  law  prevented  it  bj  this  fiction,  the  fi«ehold  would  have 
descended  to  the  heirs  of  the  dergj  instead  of  to  their  successors,  and  they 
would  have  been  liable  for  their  debts  and  incumbrances;  or  at  best  their 
heus  might  have  been  compellable,  at  considerable  trouble  and  expense,  to 
convey  these  rights  to  the  succeedmg  incumbent  The  law,  therefore, 
has  wisely  ordained,  that  the  parson  or  parish  minister  shall  never  die,  any 
more  than  the  king,  by  making  both  him  and  his  successors  a  corporati<m; 
by  which  means  all  the  original  rights  of  the  parsonage  are  preserved  entirs 
to  his  successor;  for  the  present  incumbent  or  minister,  and  his  predeoeoor 
who  lived  seven  centuries  ago,  are  in  law  one  and  the  same  person;  and 
what  was  given  to  the  one  was  given  to  the  other  also. 

Bodies  corporate  are  again  divided  into  ecclesiastical  and  lay,  which 
may  be  either  sole  or  aggregate. 

Ecclesiastical  corporations,  are  when  the  members  that  compose  them 
are  entirely  spiritual  persons;  such  as  bishops,  certain  deans  and  preben- 
daries; all  archdeacons,  parsons,  and  vicars;  these  are  sole  corporatioiis. 
Deans  and  chapters  at  present,  and  in  popish  times,  priors  and  conveoto, 
abbots  and  monks,  and  the  like,  are  corporations  aggregate.  Tbeie 
corporations  were  instituted  for  promoting  religion  and  perpetuating  ito 
benefits  in  the  world 

Other  lay  corporations  have  been  erected  for  the  good  goremment  of  s 
town  or  particular  district,  as  a  mayor  or  commonalty,  bailifi^,  and  burgesses, 
or  the  like :  some  for  the  advancement  and  regulation  of  manufacturei 
and  commerce;  as  the  trading  companies  of  London  and  other  towns;  and 
some  for  the  better  carrying  on  of  special  purposes,  as  church  wardens, 
for  the  conservation  of  the  goods  of  the  parish;  the  coDege  of  physicians, 
and  company  of  surgeons,  in  London,  for  improving  the  medical  science*; 
the  royal  society,  for  the  advancement  of  natural  knowledge  ;  and  the 
society  of  antiquaries,  for  the  study  of  antiquities.  The  eleemosynary  sort, 
are  such  as  are  constituted  for  the  perpetual  distribution  of  the  free  alms 
or  bounty  of  their  founder,  to  such  persons  as  he  has  directed.  Of  this 
kind  are  all  hospitals  for  the  maintenance  of  the  poor,  sick,  and  impotent; 
and  all  colleges,  both  in  and  without  the  two  univosities  of  Oxford  and 
Cambridge;  which  colleges  are  founded  for  two  purposes:   1.  For  the 
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promotion  of  piety  and  learoing  bj  proper  regulations  and  ordinanoea;  2. 
For  imparting  assistance  to  the  members  of  those  bodies,  in  order  to  enable 
them  to  prosecute  their  devotion  and  studies  with  greater  ease  and  assiduity. 
And  ali  these  eleemosynary  corporations  are  strictly  speaking  lay^  and 
oot  ecclesiastical,  even  although  they  be  composed  of  ecclesiastical  persons, 
and  although  in  some  things  they  partake  of  the  nature,  privileges,  and 
restrictions  of  ecclesiastical  bodies. 

Having  now  pointed  out  the  several  species  of  corporations,  we  will 
eoDsider,  I.  How  corporations  in  general  may  be  created.  II.  What  are 
tlieir  powers.     And,  III.  How  they  may  be  dissolved. 

I.  Corporations  may  be  created  either  by  common  law,  by  prescription, 
or  by  act  of  parliament  But  as  the  king's  consent  is  absolutely  neces- 
saiy,  any  one  of  these  methods  may  be  reduced  to  this,  of  the  king's  letters 
{tttent  or  charter  of  corporation;  for  in  all  cases  the  king's  consent  is  either 
implied  or  expressly  given.  The  king's  implied  consent  is  to  be  found  in 
corporations  whkh  exist  by  force  of  the  common  law,  to  which  former 
kfflgs  are  supposed  to  have  given  their  consent;  common  law  being  nothing 
dte  than  custom  arising  from  the  universal  agreement  of  the  whole  com- 
manity.  Of  this  sort  are,  by  a  fiction  of  law,  the  king  himself,  all  bishops, 
panoDs,  vicais,  church  wardens,  and  some  others;  who  have  ever  been 
held  in  common  law  (as  far  as  law  books  can  diow)  to  Jiave  been  corpora- 
tions mrtute  qfflcH;  and  this  corporation  is  so  inseparably  annexed  to 
their  offices,  that  we  cannot  frame  a  complete  l^al  idea  of  any  of  those 
penoitt,  but  we  must  have  an  idea  of  a  corporation,  capable  of  transmitting 
bis  rights  to  his  successors  at  the  same  time.  Another  method  of  impli- 
cation, whereby  the  king's  consent  is  presumed,  is  as  to  all  corporations 
bj  prescription,  such  as  the  city  of  London,  and  many  others,  which  have 
existed  as  corporations  beyond  the  memory  of  man;  and  therefore  are 
considered  in  law  to  be  well  created.  For  although  the  members  thereof 
can  show  no  legal  charter  of  incorporatbn,  yet  in  cases  of  such  high  anti- 
quity, the  law  presumes  that  there  once  was  one,  and  that  by  variety  of 
accidents,  which  the  lapse  of  time  may  produce,  the  charter  has  been  lost 
or  destroyed.  The  methods  by  which  the  king's  consent  is  expressly  given, 
are  either  by  act  of  parliament  or  charter.  Corporations  may  certainly 
be  created  by  act  of  parliament,  for  to  that  the  king's  consent  is  absolutely 
necessary  to  make  an  act;  but  it  is  to  be  observed,  that  most  of  those 
statutes  which  are  usually  cited,  as  having  created  incorporations,  either 
confirm  such  as  have  before  been  created  by  the  king;  as  in  the  case  of 
the  college  of  physicians,  created  by  charter  in  the  tenth  year  of  the  reign 
of  Henry  YIII.,  which  charter  was  afterwards  confirmed  by  act  of  parlia* 
ment;  or  they  recognise  the  king's  right  to  erect  a  corporation  infuturo^ 
with  such  and  such  powers,  as  in  the  case  of  the  bank  of  England,  and  the 
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society  of  the  British  fishery,  so  that  in  fact  the  king  is  the  creator 
means  of  his  royal  prerogatire.  All  other  methods,  therefore^  by  wh 
corporations  exist,  by  common  law,  by  prescription,  and  by  act  of  pari 
ment,  are  for  the  most  part  reduceable  to  this  of  the  king's  letters  patc^ 
or  charter  of  incorporation.  The  king's  creation  may  be  performed  j 
the  words,  creamus^  er^imus^  fundamus^  ineorporamusj  or  such 
Nay,  it  is  even  held,  that  if  the  king  grants  to  a  set  of  men  to  bar 
*'  mercantile  meeting  or  assembly,'*  it  is  alone  sufficient  to  incorporate  \ 
establish  them  for  ever.  The  king  may  grant  the  power  of  erectiog  < 
poraiions  to  a  subject;  that  is,  he  may  permit  the  subject  to  name  i 
persons  and  powers  of  the  corporation  at  his  pleasure;  but  it  la  id  realij 
the  king  who  erects,  and  the  subject  is  but  his  instrument;  for  thooj 
none  but  the  king  alone  can  make  a  corporation,  yet  he  who  acta  by  ti 
instrumentality  of  another  is  hhnself  the  operator.  In  this  manner,  t^ 
chancellor  of  the  university  of  Oxford  has  power  by  charter  to  erect  ak 
porations,  and  has  actually  often  exerted  it  in  the  erection  of  aeveri 
matriculated  companies  of  tradesmen  subserrient  to  the  students,  wfaicj 
incorporations  are  at  present  subsisting,  nevertheless  it  is  stiU  the  kiDJ 
who  in  reality  erects,  only  using  the  instrumentality  of  the  chancellor. 

II.  When  a  corporation  is  erected,  it  is  necessary  that  a  name  be  given  H 
it;  and  by  that  name  alone  it  must  sue  and  be  sued,  and  do  all  legal  acl« 
When  a  corporation  i^  once  formed  and  named,  it  acquires  various  powers, 
rights,  capacities,  or  incapacities;  some  of  which  are  incident  to  all  corpo« 
rations,  such  as  the  right  of  electing  members  to  keep  up  perpetual  sac- 
cession,  which  is  the  very  end  and  design  of  its  incorporation;  and  therefore 
all  aggregate  corporations  have  a  necessarily  implied  power  in  electing 
members  in  the  place  of  those  who  die  or  are  removed;  the  power  of  doing 
all  such  legal  acts  as  natural  persons  may  perform;  to  sue  tod  be  sued, 
implead  or  be  impleaded,  grant  or  receive  by  its  corporate  name,  the  same 
as  an  individual  person;  of  purchasing  lands  and  holding  them  for  them- 
selves and  successors;  of  having  a  common  seal,  the  affixing  of  whicb 
makes  one  joint  assent  of  the  whole  community :  for  a  corporation  being 
an  invisible  body,  cannot  manifest  its  intention  by  any  personal  act  or  oral 
discourse,  it  otherwise  acta  and  speaks  only  by  its  common  seal;  for 
though  the  particular  members  may  express  their  private  consents  to  anj 
acts  by  words,  or  signmg  their  names,  yet  these  do  not  bind  the  corpora- 
tion; it  is  the  affixing  of  the  common  seal,  and  that  only,  which  unites  (he 
several  assents  of  the  individuals  composing  the  community,  and  makes  a 
joint  ass^t  of  the  whole ;  and  of  making  bye-laws  for  the  better  govern- 
ment of  the  society;  which  laws,  however,  must  not  be  contniy  to  the 
laws  of  the  land,  otherwise  they  are  void.     But  no  trading  eompanj  in 
Qreat  Britain  is  allowed  to  make  bye-hiws,  which  in  any  wise  affect  (he 
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B€r*s  I»«rogati?e,  or  the  oommon  profit  of  the  people,  niider  a  penalty  ok' 
rty  pounds,  unless  they  be  approved  of  by  the  chancellor,  treasurer,  and 
lief  justices,  or  the  judges  of  assise  in  then-  circuits;  and  even  though 
»y  be  so  approved,  still  if  contrary  to  law  they  are  void.  These  powers 
re  inseparably  incident  to  all  aggregate  corporations;  for  although  two 
r  them  may  be  practised  by  a  corporation  sole,  yet  they  are  very  unne- 
essary,  viz.  to  have  a  corporate  seal  to  testify  his  sole^assent,  and  to  make 
tatutes  for  his  own  govemm^t.  There  are  certain  disabilities  attached 
^  ^^&^^g9i^  corporations.  They  cannot  commit  treason  or  any  other 
Seoce,  in  their  corporate  capacity,  though  they  may  as  individual 
nembers. 

Corporations  have  a  capacity  to  purchase  lands  for  themselves  and 
iOcoesBors;  but  they  are  excepted  out  of  the  statute  of  wills;  so  a  devise  of 
ands  to  a  corporation  is  not  good,  except  it  be  for  charitable  uses.  And 
Bven  their  privilege  of  purchasing  finom  any  living  grantor  is  much  abridged 
by  several  statutes;  so  that  before  they  can  exert  that  capacity  with  which 
Lhey  are  invested  by  the  common  law,  a  corporation,  either  lay  or  eccle- 
siastical, must  have  a  license  to  purchase  from  the  king. 

The  particular  duty  of  a  corporation,  is  to  act  up  to  the  end  or  design, 
whatever  it  be,  for  which  it  was  created.  But  as  all  corporate  bodies,  like 
individuals,  are  frail  and  liable  to  err,  the  law  has  provided  proper  persons 
to  visit  J  inquire  into,  and  correct  all  improprieties  and  abuses  that  may 
arise  in  any  corporation,  whether  sole  or  aggregate,  and  to  rectify  their 
irregularities  or  misconduct.  Formerly  the  pope,  but  now  the  king,  is  the 
kffol  visitor  of  the  archbishops  of  Canterbury  and  York;  the  archbishop  has 
the  charge  of  all  the  bishops  in  his  province;  and  the  bishops  superintend 
all  deans  and  chapters,  parsons,  vicars,  and  all  other  spiritual  corporations 
in  their  respective  dioceses.  The  founders,  their  heirs  or  assigns,  are  the 
visitors  of  all  lay  corporations,  whether  civil  or  eleemosynary. 

By  the  founder  of  a  corporation,  in  the  strict  and  original  sense  of  the 
term,  the  law  understands  to  be  the  king,  who  alone  can  incorporate  a 
sjciety;  so  that  in  civil  corporations,  there  is  no  other  founder  ijiaxi  the 
king.  But  in  the  case  of  eleemosynary  foundations,  such  as  colleges  and 
hospitals,  where  there  is  an  endowment  of  land,  the  right  of  vigitation 
devolves  by  law  to  the  patron  or  endower,  his  heirs  and  assigns. 

The  king  exercises  his  jurisdiction  over  civil  corporations  in  his  court 
of  king's  bench,  where  alone  all  misbehaviours  of  this  kind  of  corporations 
are  inquired  into  and  redressed.  It  is  not,  however,  customary  in  pro- 
fesnonal  language,  to  call  this  authority  of  the  king's  bench,  a  visitorial 
power.  If  the  endower  of  an  deemosynary  corporation  appoint  no  one  as 
a  visitor,  that  office  devolves  on  the  bishop  of  the  diocese. 
III.  How  a  corporatk>n  may  be  dissolved.     Any  particular  member  of 

i  D 


578  CSORFORATIONS. 

a  corporation  may  be  ditfranchised,  or  be  deprived  of  his  plaoe  in  it,  by 
acting  contrary  to  the  laws  of  the  sooietj,  or  the  laws  of  the  land,  or  he 
may  voluntarily  resign  his  rights  and  privileges.  But  the  body  politic 
itself  may  also  be  dissolved  in  several  ways,  which  dissolution  is  its  dvil 
death;  and  when  it  becomes  defunct,  their  lands  and  tenements  revert  to 
the  person  or  his  heirs  who  originally  granted  them  to  the  corporatioo, 
because  the  law  annexes  a  condition  to  every  such  grant,  that  if  the  eor- 
poratiott  shall  be  dissolved,  the  granter  shall  have  his  lands  again,  on 
account  of  the  failure  of  the  cause  of  the  grant.  The  grant  continues 
indeed  only  during  the  existence  of  the  corporation,  which  may  endure 
for  ever,  but  when  that  life  is  determined  by  the  dissolution  of  the  body 
politic,  the  granter  takes  it  back  by  reversion,  as  in  the  case  of  any  other 
grant  for  life. 

Corporations  may  be  dissolved  by  act  of  parliament^  which  is  boundless 
in  its  operations;  by  the  natural  death  of  all  its  members,  iu  cases  of 
aggi^g^te  corporations;  by  surrender  of  their  franchises  into  the  king's 
hands;  and  by  forfeiture  of  their  charters,  through  negiigeoce  or  abase  of 
their  privileges ;  in  which  case  the  law  judges  that  the  body  politic  has 
broken  the  conditions  on  which  it  was  incorporated,  and  therefore  the 
incorporation  is  void.  In  the  abuse  of  its  franchise,  a  writ  quo  n>arranlo 
is  granted  to  inquire  by  what  warrant  the  members  now  exercise  their 
corporate  power,  having  forfeited  it  by  such  and  such  proceedings,  ^beo 
a  corporation  is  dissolved,  the  endowment  reverts  to  the  heirs  of  the  patron 
who  endowed  it  By  such  dissolution  its  debts,  either  to  or  by  it,  are 
totally  extinguished,  and  its  members  are  neither  individually  nor  collec- 
tively accountable  for  them. 

VHien  king  Charles  II.  enforced  the  law,  by  issuing  the  writ  of  que 
warranto  against  the  city  of  London,  the  other  corporations  throughout 
the  kingdom  surrendered  their  charters  into  the  king's  hands.  He  after 
wards  restored  their  charters  under  certain  conditions.  But  afler  the 
Revolution,  the  statute  2  W.  and  M.  reversed  the  judgment  against  the 
city  of  London,  and  enacted,  that  its  franchises  shall  never  more  be  for- 
feited for  any  cause  whatever.*  And  because,  by  the  common  Uw, 
corporations  were  dissolved,  in  case  the  mayor  or  head  officer  was  not 
duly  elected  on  the  day  appointed  in  the  charter,  or  by  the  custom  estab- 
lished by  prescription,  it  is  now  provided  that  in  future  no  corporatioD 
shall  be  dissolved  upon  that  account;  and  ample  directions  aro  given  for 
appointing  a  new  officer,  in  case  there  be  no  election,  or  a  void  one  made 
upon  the  charter  or  prescriptive  day. 

On  the  13th   April,  1829,  a  bill  passed  both  houses,  after  rioleot 

*  Custanoe  on  the  ConsUttUion. 
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debates,  and  reoeifed  the  king's  eonaent,  for  admitiiog  Roman  Ottholioi 
into  all  tlie  lay  corporations  in  the  kingdom,  bat  reaerved  bom  the  righ' 
of  iDterferenoe  with  the  eeclesiasHcal  incorporations.* 

The  pariiament  which  met  at  London,  8th  May,  1661,  enacted  for  the 
protection  of  the  corporations,  from  the  Roman  Catholics  and  noncon- 
formists becoming  predominant  in  them,  a  law  generally  known  as  the 
oorporation  act  It  is  entitled  ^^  an  act  for  the  well  governing  and  regulating 
eorporations,"  and  enacts, — 

"  that  within  the  Mreral  dtiei,  oorporaUoiub  bprooghi^  dniue  porta^  and  other  port  towns 
within  the  Idngdom  of  England,  dominion  of  Wales,  and  town  of  Berwick  on  Tweed,  all 
mayon,  aldermen,  recorders,  bailiflt,  town  derks,  common  ooundl  men,  and  other  persons 
bearing  any  office  or  offices  of  magistnwy,  or  places  of  trust,  or  other  employment,  relating 
to  or  oonoenaing  the  goremment  of  the  said  respectirs  dties,  corporationa^  and  boroughs  and 
cinque  ports,  and  their  membera,  and  other  port  towns,  shall  take  the  oaths  of  allegiance  and 
supremacy,  and  this  oath  following : 

'*  I,  A.  B  do  dedare  and  beUere,  that  it  is  not  Uwfol  upon  any  pretence  whalBoerer,  to 
take  arms  a^unst  the  king ;  and  that  I  do  abhor  that  traitorous  position  of  taking  arms  by 
his  authority  against  his  person,  or  against  those  that  are  commissioned  by  him. 

«  They  sludl  also  subscribe  the  following  dedaiation : 

"  I,  A.  B.  do  dedare  that  there  lies  no  oldigation  upon  me  from  the  ademn  league  and 
coTenant;  and  that  the  same  was  an  unlawful  oath  imposed  on  the  salg'ect  against  the  laws 
and  liberties  of  the  kingdom. 

**  Pnnnded  also,  and  be  it  enacted  by  the  authority  aforesaid,  that  no  person  shaU  be 
hereafter  dected  or  chosen  into  any  of  the  offices  or  plaoes  afbresaid,  thai  diall  not  havo 
wiihin  one  year  next  before  such  dection  or  chdce  taken  the  saenment  of  the  lord'k  supper 
according  to  the  rites  of  the  church  of  England ;  and  that  every  person  so  elected  shall  take 
the  aforesaid  oaths,  and  subscribe  the  said  dedaration,  at  the  same  time  when  the  oath  for 
the  doe  exeeutkm  of  the  said  plaoes  and  offices  shall  be  respecdTdy  administered.'' 

This  act  excluded  the  dissenters  in  England  from  filling  public  offices 
either  under  the  government  or  in  boroughs,  unless  they  had,  withb  the 
compass  of  a  year,  taken  the  sacrament  acc6rding  to  the  rites  of  the  churcii 
of  England.  Of  this  the  dissenters  loudly  complained.  But  they  always 
com{^ied  with  the  act;  and  communicated  at  their  parish  churches  previous 
to  entering  into  office.  This  they  continued  to  do  for  many  years,  but 
in  consequence  of  the  dislike  which  conscientious  men  would  naturally 
feel  at  communicating  with  a  church  from  which  they  had  dissented  because 
they  had  conceived  that  it  was  not  a  true  church,  the  act  was  so  often 
evaded  altogether,  that,  in  the  liberal  opinions  of  the  age,  an  act  of  indem- 
nity was  annuafly  passed  to  save  those  from  the  penalties  of  the  act  who 
had  either  neglected  or  refused  to  communicate  at  the  parish  church.  So 
that  in  effect  this  act  lay  almost  a  dead  letter,  and  no  one  had  of  late 
years  been  in  any  way  incommoded  by  it  Many  attempts,  however,  were 
made  to  procure  its  repeal,  at  dififerent  times,  especially  in  1787,  when  it 
vas  warmly  agitated  in  (he  house  of  commons,  and  pamphlets  and  other 

*10Geo.iy^c  vii.,  sec.  14,15;  Ibr  Belief  of  his  Majesty's  Roman  GathoUcSubJeda: 
13lh  April,  l«9.    See  p.  328. 
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publications  Ittued  in  abundance  from  the  press  on  both  sides  of  the  qon- 
tion.  In  this  debate  Lord  North  contended  that  the  test  acts  were  and 
ought  to  be  carried  into  execution,  though  he  obserred,  *^  there  were  io- 
stances  in  which  persons  had  introduced  themselTes  into  corporations  without 
taking  the  test,  because  thej  relied  on  the  annual  indemnity  act,  which  Bard 
them.*'  This  sort  of  mental  fravd^'*  contmued  his  lordship,  ^  did  not 
recommend  these  persons  to  the  indulgence  of  the  legislature :  it  was  an 
evasion  and  an  abuse  of  an  act  of  pariiament,  which  solemnly  and  tub- 
stantially  required  that  the  test  should  be  given  Dairly  and  truly." 

The  first  or  corporation  act,  13  Gar.  IL,  was  passed,  as  we  have  nid, 
in  1661,  and  its  design  was  merely  to  prevent  the  adherents  of  CromweU^s 
government  from  gettmg  possession  of  the  corporations  in  the  boroQghs, 
and  thereby  to  endanger  the  monarchy  by  their  plotting  to  restore  the  repub- 
lican commonwealth  which  had  just  then  been  subverted.  Gommiriooen 
were  appointed  under  the  act  to  administer  the  oaths  which  it  prescribes. 
The  act  of  uniformity  had  not  been  at  that  time  passed,  and  the  disaeoters 
made  then  little  or  no  scruple  of  communicating  either  with  each  other  or 
with  the  established  church.  It  had  been  the  custom  among  the  earliest 
puritans  to  ^*  communicate  with  the  church  in  word  and  sacraments," 
during  the  first  part  of  the  grand  rebellion,  when  the  presliyteriaoa  gained 
an  ephemeral  establishment  in  England.  The  independents  did  not  obj<M;t 
to  communicate  occasionally  with  the  presbyterians,  and  to  receive  their 
members  to  communicate  in  return;  and  it  is  very  remarkable,  thatoot 
of  fifty -six  presbyterian  members  in  the  house  of  commons  when  the  bfll 
was  passed,  only  two  of  them  made  objections  to  receiving  the  sacFament 
•according  to  the  rites  of  the  established  church,  when  it  was  adnuniateRd 
^*  to  see  whether  they  were  all  protestants."  And  even  the  Roman 
catholics  communicated  with  the  protestant  episcopal  church  of  England, 
in  the  earlier  part  of  queen  Elizabeth's  reign,  till  they  were  commanded  to 
abstain  by  a  bull  of  pope  Clement  YIII. 

The  second  of  the  statutes  affecting  protestant  dissenters  is  the  tntoet^ 
by  which  they  were  excluded  from  places  of  civil  and  military  trust  and 
ofiloes.  This  act  was  passed  in  1672,  and  was  the  25 th  of  Chariea  IL; 
it  was  entitled  ^^  An  act  for  preventing  danger  which  may  happen  Sim 
popish  recusanta"  It  provided  that  any  person  admitted  into  oflioe,  or 
receiving  pay  from  hhi  majesty,  or  holding  any  conunand  or  place  of  tnnt 
under  him,  or  in  his  household,  shall,  withm  three  months  (but  three  was 
afterwards  extended  to  six  months)  receive  the  sacrament  aeoorduigto  the 
usage  of  the  church  of  England,  and  produce  a  certificate  thereof,  under 
the  penalty  of  incapacity  for  the  ofiioe,  and  avoidance  of  the  appointmeDt; 
and  (in  case  of  actmg  without  compliance)  of  bemg  subject  on  convictiont 
to  disability  for  serving  in  any  court  of  justice,  from  actmg  asaguardiao, 
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executor,  or  administrator,  or  reod^ing  a  legacy  or  gift,  or  bearing  anj 
office  in  England  or  Wales;  and  also  to  the  pajment  of  a  fine  of  £500, 
he  whole  of  which  went  to  the  informer. 

It  is  obyious  that  this  act  was  intended  to  operate  against  the  Roman 
atholicsy  and  had  no  reference  to  the  protestant  nonconformists;  neither 
lid  it  ezdude  them  from  seats  in  parliament  The  statute,  30  Charles  II., 
rhich  was  passed  five  years  afterwards,  in  some  degree  furnishes  a  clue  to 
he  feeling  which  dictated  the  test  act.  It  recites  that  the  previous  act 
'  had  not  the  desired  effect,  by  reason  of  the  free  access  which  popish 
ccosants  hare  had  to  his  majesty,*'  and  extends  the  exclusion  to  members 
if  parliament,  but  in  such  a  way  as  not  to  include  the  protestant  dissenters 
Q  its  operation.  It  entirely  omitted  the  sacramental  test,  and  prescribed 
i  declaration  against  popery,  to  be  signed  as  the  qualification  for  filling  a 
eat  ID  parfiament,  and  ako  for  acting  as  a  sworn  servant  of  his  majesty, 
nhkh  last  provision  was  afterwards  repealed,  so  that  the  act  operated  only 
0  the  exclusion  of  the  Romanists  from  parliament.  It  may  be  farther 
idded,  that  a  bill  for  the  express  exemption  of  the  protestant  dissenters 
:rom  the  operation  of  the  test  laws,  whom  the  act  of  uniformity,  14  of 
Charles  II.,  had  thrown  into  a  separate  body,  passed  the  commons  and 
ra  entertained  by  the  peers  in  the  same  session  in  which  the  test  act  was 
prned;  and  a  motion  for  incapacitating  them  to  sit  as  members  of  parlia- 
ment, was  lost  by  a  considerable  majority.  The  house  of  commons  have 
repeatedly  in  strong  terms  disavowed  the  application  of  these  laws  to  them, 
u  "  grievous  to  the  subject,"  and  *^  dangerous  to  the  peace  of  the  king- 
iom."  Occasional  conformity  for  the  sake  of  place  and  power,  continued 
to  be  very  usual,  and  a  comprehension  of  all  sects  and  parties  under  the 
ffiogs  of  the  church,  was  even  contemplated  by  the  nonconformists  at  one 
time.  The  question  of  the  lawfulness  or  duty  of  such  a  conformity  was 
much  canvassed,  and  many  arguments  were  advanced  to  avoid  the  sin  of 
schism  in  all  matters  not  deemed  to  be  essential  At  a  meeting  of  the 
Booeooformist  mmisters  in  1666,  after  the  act  of  uniformity  was  passed, 
it  was  agreed  that  communion  with  the  established  church  of  England, 
tMis  in  itself  kmful  and  good;  and  the  practice  of  occasional  conformity 
tras  80  frequent,  that  in  1711,  the  spirit  of  the  laws  of  Charles  II.  was 
enforced  by  an  act  requiring  not  merely  the  taking  of  the  sacrament,  but 
perfect  and  entire  conformity  to  the  establishment  This  act  was  however 
repealed  in  1718,  and  the  practice  was  in  effect  regulated  by  a  provision 
stgainst  any  officers  of  corporations  taking  their  insignia  of  office  to  non- 
coaformiflt  places  of  worship. 

The  corporation  act,  the  test  act,  and  the  act  of  uniformity,  were  all 
pa»ed  for  the  protection  and  legal  fences  of  the  church  of  England,  and 
were  rendered  necessary  by  the  apprehensions  on  the  score  of  popery. 
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which  was  at  that  time  meeting  with  great  eneoungemeDi  at  eoiir;;  ari 
also  from  the  specimen  of  the  moderaiian  of  the  assembly  of  divines  «ki 
met  at  Westminster,  and  who  at  first  pretended  only  to  msderste  ih^ 
episcopacy  a  little,  to  reform  the  liturgy,  and  gire  ease  to  tender  coi^ 
sciences,  but  who  ended  their  work  by  tearing  the  church  of  Eogisnd  ii| 
by  the  roots,  banishing  her  prelates,  and  prohibiting  the  use  of  the  litwgi 
entirely,  under  very  heavy  penalties:  therefore  these  acts  were  passed loe^ 
after  the  Restoration  as  her  legal  fences.  During  the  administntioi 
of  the  duke  of  Wellington,  these  legal  fences  were  removed  bj  an  ad* 
which  passed  both  houses  of  parliament,  and  received  the  royal  sMot  os 
the  9th  May,  1828.  This  act  repealed  the  test  and  corporation  adi^ 
After  which  it  was  not  necessary  for  dissenters  to  receive  the  ssctsiimbI 
according  to  the  rites  of  the  church  of  England.  They  became  eligiUi 
also  to  enter  the  corporations.  This  act  will  be  found  at  page  308.  Il 
was  a  preparatory  measure  to  enable  the  administration  to  repeal  all  the 
acts  which  affected  the  Ronum  catholics,  and  which  took  place  the  following 
year,  on  the  13th  April,  ISSQ.f 
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The  military  state  includes  the  whole  of  the  soldiery;  or  such  person 
as  are  peculiarly  appointed  among  the  rest  of  the  people,  for  the  safeguard 
and  defence  of  the  realm. 

Almost  every  page  of  history  is  polluted  with  blood.  ^*  Whence  come 
wars  and  fightings  ?  Come  they  not  hence,  even  of  your  lusts,  that  war 
in  your  members  ?*'  Pride,  lust,  and  enry,  have  in  all  ages  conapired 
against  the  peace  of  society,  and  disturbed  the  repose  of  mankind.  T&ese 
vicious  passions  have  at  all  times  been  the  cause  of  that  "  distress  of 
nations,"  which  is  the  necessary  consequence  of  all  wars  and  tumnlti. 
Self-preservation,  however,  being  the  first  law  of  nature,  those  peaceable 
nations  which  are  exposed  to  the  rapacity  of  neighbouring  powers  of  a 
more  warlike  or  turbulent  character,  have  found  it  necessary  for  tbdr 
own  safety  to  assume  a  warlike  position. 

It  is  extremely  dangerous,  in  a  land  of  liberty,  to  make  the  professioo 
of  arms  a  distinct  order,  because  in  free  states,  the  profession  of  a  aoldfer, 
taken  singly  and  merely  as  such,  is  justly  an  object  of  jealousy.  The  Ian 
and  constitution  of  these  kingdoms  know  no  such  state  as  that  of  a  pe^ 
petual  standmg  soldiery,  bred  up  to  no  other  profession  than  Chat  of  war. 

*  9  Geo.  IV,  c  17. 

f  10  Geo.  IV.,  c.  7.— Statutefi  at  Large— Blackfllone's  Coinmentaries,  with  Prefi** 
Cliristiao's  Notes— Cuatanoe  on  the  Conatitutioii 
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It  wM  not  till  the  reiga  of  Heoiy  Til.  that  the  kings  of  Engluid  had 
even  so  much  as  a  guard  about  their  persons;  and  it  was  not  till  after  the 
ReTolution  in  1688,  that  a  perpetual  standing  army  waa  kept  up,  rendered 
necessary  by  the  wars  into  which  that  event  plunged  England. 

At  bis  coronation,  Henry  YII.  instituted,  partly  from  pomp,  but  chiefly 
(roiD  personal  Tanity,  a  band  of  fifty  archers^  who  were  termed  yeomen  of 
the  guard.  Henry  was  quite  conscious  that  his  title  was  questionable. 
Aware  that  an  appearance  so  novel,  and  to  which  Englishmen  were  so 
BDaecQstomed,  might  naturally  impress  his  subjects  with  the  idea  that  he 
eotertained  a  jealousy  of  their  loyalty,  and  lest  they  might  imagine  that  this 
force  was  raised  to  intimidate  them,  he  declared  the  institution  to  be  per- 
petual; and  accordingly  they  form  a  part  of  the  *'*'  pomp  and  circumstance" 
of  the  court  of  St  James  to  this  day,  and  are  still  habited  in  the  original 
nnifonn  of  the  days  of  Henry  YII.  Our  Scottish  mooarchs  were  not 
ioDg  in  copying  this  piece  of  royal  state  and  parade,  and  accordingly  a 
body  of  yeomen  were  soon  after  embodied  at  Holyroodhonse  by  James  V. 

It  seems  universally  agreed  by  all  historians,  that  king  Alfred  first 
settled  a  national  militia  in  England,  and  made  all  the  subjects  of  his 
dominions  soldiers,  by  a  prudent  discipline :  but  we  are  unfortunately  left 
in  the  dark  as  to  the  particulars  of  this  his  so  celebrated  regulation. 
Under  the  Saxon  monarchs  of  England,  as  appears  from  the  laws  of 
Edward  the  Confessor,  the  military  array  of  England  was  under  the 
iommand  of  dukes,  that  is  leaders,  or  heretochs,  who  were  constituted 
through  every  province  and  county  in  the  kingdom;  being  elected  from 
ibe  principal  nobility,  and  such  as  were  remarkable  for  their  wisdom, 
Sdeiitj,  and  courage.  Their  power  was  almost  unlimited,  and  their  duties 
irere,  to  lead  and  regulate  the  armies  of  England.  On  account  of  this 
i[reat  power  and  important  trust,  these  leaders  were  generally  elected  by 
he  Wittenagemot,  or  great  council  of  the  nation,  agreeable  to  the  ancient 
^axon  constitution,  which  was  extremely  jealous  of  intrusting  power  to 
hose  who  might  abuse  it  for  the  oppression  of  the  people.  This  custom 
vas  common  too  among  the  Germans,  from  whom  our  Saxon  ancestors 
ipnmg,  who  had  their  mflitary  leaders,  as  well  as  kings;  the  former  pos- 
<ssiDg  an  independent  power  over  the  military,  as  the  kings  exercised  an 
ib§olate  authority  over  the  civil  state.  The  leaders,  or  dukes,  were 
'lective,  the  kings  hereditary.  In  the  succession  of  their  kings  the  right 
i  primogeniture  was  adhered  to,  but  in  choosing  the  commanders  of 
urmies,  courage,  experience,  and  warlike  merits,  were  the  criterions. 
This  unlimited  power  conferred  on  the  military  leaders,  though  intended 
or  the  benefit  of  the  people,  was  highly  detrimental  to  the  prerogatives 
tf  the  crown,  which  we  have  already  shown,  is  more  beneficial  to  the 
subjects  when  strong,  than  when  in  any  way  diminished  by  the  encroach- 
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ment  of  the  people  or  anj  inferior  power.  In  the  rogn  of  Edmoii 
Ironside,  Edric,  duke  or  heretoch  of  Mereia,  by  the  unlimited  nature  c 
his  command  in  the  king's  armj,  and  by  his  own  repeated  treadierin,  a 
last  enabled  Canute  the  Dane  to  usurp  the  crown  of  England. 

Upon  the  Norman  Conquest,  the  feudal  law  was  introduced  here  in  al 
its  rigour,  the  whole  of  which  is  built  on  a  military  plan.     All  the  lud 
in  the  kingdom  were  divided  into  what  were  called  knights'  fees,  coo 
sisting  of  sixty  thousand.      A  knight  or  soldier,  miles,  was  boood  ti 
attend  the  king  in  his  wars  for  forty  days  in  a  year,  in  which  spioe  o 
time,  before  war  was  reduced  to  a  science,  the  campaign  wai  generali] 
finished,   and  a  kingdom  either  conquered   or  Tictorious;    by  irhid 
sagacious  plan,  William  the  Conqueror  had  an  army  of  sixty  thouniK 
men,  without  any  expense,  constantly  ready  at  his  command,  and  he  com 
manded,  under  rery  severe  penalties  for  neglect,  the  personal  serrice  of  al 
knights  and  others.     This  personal  service  in  process  of  time  degenerated 
into  pecuniary  commutations  or  aids,  and  at  last  the  military  part  of  the 
feudal  system  was  abolished  at  the  Restoration  by  the  statute  18  Char.  II. 
But  although  in  the  feudal  times  there  was  not  a  standing  army  for  the 
suppression  of  internal  insurrection,  or  the  defence  of  the  kingdom  against 
external  invaders,  yet  we  are  not  to  imagine  that  the  kingdom  was  left 
wholly  without  defence.      Besides  those  who  by  their  military  teoura 
were  bound  to  perform  forty  days'  service  in  the  field,  there  were  first  the 
assize  of  arms,  enacted  by  Henry  IT.,  and  afterwards  the  statute  of  Win- 
chester under  Edward  I.,  which  obliged  every  man,  according  to  bb  estate 
and  degree,  to  provide  a  determinate  quantity  of  such  arms  as  were  then 
in  use,  in  order  to  keep  the  peace;  and  constables  were  appointed  id ererj 
hundred,  by  the  Wmchester  statute,  to  see  that  such  arms  were  proyidtfL 
These  weapons  were  changed  in  conformity  with  the  change  introdooed 
by  the  use  of  gunpowder^  by  the  statute  of  Philip  and  Mary,  and  otha 
arms  of  more  modem  invention  substituted;  but  both  these  were  again 
repealed  by  James  I.     During  the  continuance  of  the  two  former  statutei^i 
it  was  usual  for  the  sovereigns  to  issue  commissions  of  array,  and  to  tai 
into  every  county,  officers  in,  whom  they  could  repose  confideooe,  to 
muster  and  set  th6  inhabitants  of  every  district  into  military  array.   Thi 
form  of  this  commission  of  array  was  settled  in  parliament  in  the  reign  of 
Henry  IV.,  when  at  the  same  time  it  was  provided,  that  no  man  shooli 
be  compelled  to  go  out  of  the  kingdom  at  any  rate,  nor  even  out  of  \k 
county,  but  in  cases  of  urgent  necessity;  nor  should  provide  substitutes, 
but  by  consent  of  parliament.     Every  man  was  obliged,  accordiog  to  hii 
estate  and  degree,  to  provide  a  determinate  quantity  of  such  arms  as  vert 
then  in  use,  in  order  to  keep  the  peace.     About  the  reign  of  Henry 
VIII.  and  his  children,  lord  lieutenants  began  to  be  introduced  as  itsodinf 
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repnMitatmi  of  the  eroim  to  keep  the  eoaniies  in  military  oider.  In 
the  reign  ef  bloody  Mary,  they  are  spoken  of  as  known  and  legnkr 
offioen,  though  they  oould  not  hare  beoi  many  yeirs  in  nee;  and 
Camden  mentions  them  in  the  reign  of  Bliabeth  as  e^rtlroorvimary 
magistrates,  that  were  oonstituted  only  in  tunes  of  difllonlty  and  danger. 

Militafy  afiaiza  oontinned  m  thb  state  till  the  repeal  of  the  statutes  off 
armour  by  James  I.  Afterwards,  when  kmg-Cattries  IJ  was  under  the 
neeemity  of  raismg  armias  Ux  the  suppression  of  the  lebeUkin  in  Seotknd, 
he  issued  eommiasbns  of  lieutenancy,  and  exercised  those  military  powers 
which,  from  immemorial  usage,  as  wett  as  natural  right,  had  been  the 
prerogatiTe  of  the  crown.  But  the  long  parliament,  steppmg  beyond  the 
lioe  of  their  duty  and  aUsgiance,  disputed  thb  undoubted  pren^aliTe, 
alleging  that  it  merely  rested  on  immemorial  usaga  €h»at  heats  and 
ammosiftiea  were  displayed  in  debating  this  uneonstitutional  question*  The 
decision  of  this  against  the  king,  beeame  at  last  the  immediate  cauae  of 
ihe  fatal  rupture  between  that  patriotio  prince  and  his  rebel  pariiament; 
for  the  two  houses  not  only  denied  the  praogatiTe  of  the  crown,  but 
illegally  seized  into  thev  own  hands  the  whole  power  and  command  of  the 
militia.  Qut  after  the  happy  Reatoratioa,  when  the  natimi  waa  delivered 
from  the  cruel  military  bondage  of  Ofiver  Gromwett^  the  parliament 
recognixed  the  sole  right  of  the  king  to  gOTcm  and  command  the  military 
itate,  by  the  lolkming  statute :  <^  Forasmuch  as  within  all  his  majeaty'a 
realms  and  dominiona,  the  sole  supreme  gOTcnunent,  command,  and  dis* 
poritioD  of  the  militia,  and  of  all  forces  by  sea  and  land,  and  of  all  forts 
and  pbees  of  strength,  is,  and  by  the  laws  of  England  erer  was,  the 
undoubted  right  of  his  majesty  and  his  royal  predecessors,  kings  and 
queens  of  England,  and  that  bodi  or  either  of  the  houses  of  parliament 
eannot  nor  ought  to  pretend  to  the  same ;  nor  can,  nor  lawfuttf  may 
raise  or  levy  any  war,  offenaiTe  or  defensive,  against  his  majeiBty^  hb  heirs 
or  lawful  successcurs  $  and  yet  the  contrary  thereof  hath  of  hkte  years  been 
practised,  almost  to  the  ruiii  and  destruction  of  thiskiogdom^  and,  during 
the  late  usurped  government,  many  evil  and  rebellious  principles  have  been 
ustiiled  into  the  minds  of  the  people  of  this  kingdom,  which,  unless  prevented, 
may  break  forth  to  the  disturbance  of  the  peace  and  quiet  thereof."* 

Soon  after  the  restoration  of  Charles  II.,  when  the  mUttary  tenures 
were  aboliahed,  it  was  thought  proper  to  ascertain  the  power  of  the 
militia,  to  recognize  the  sole  right  of  the  crown  to  govern  and  command 
them,  and  to  put  the  whole  into  a  more  regular  method  of  military 
sobordimttion;  and  the  order,  in  which  the  militia  now  stands  by  law,  ia 
priocipaUy  built  upon  the  statutes  which  were  then  enacted;  the  general 

♦  13  Ch.  II.  c.  6. 
4  E 
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scheme  of  which  it  to  diflcipline  a  certain  number  of  the  inhabitanta  of 
every  county,  choien  by  lot  for  three  yeare,  and  officered  by  the  lori 
lieutenant,  the  deputy-lieutenant,  and  other  principal  landholders,  imder 
a  commifldon  from  the  crown.  They  cannot  be  compiled  to  march  out 
of  their  counties,  unless  in  cases  of  inradon  or  actual  rebellion,  nor  in  aoj 
ease  to  march  out  of  the  kingdom.  They  are  to  be  ezerciied  at  stated 
times,  and  their  discipline  in  general  is  liberal  and  easy;  but  when  dravi 
out  into  actual  serrice,  they  are  subject,  like  regular  troops,  to  the  ligonn 
of  martial  law;  which  is  absolutely  necessary  for  the  preservation  of  dii- 
cipline.  This  Is  the  constitutional  security  which  the  British  laws  hajt 
provided  for  the  public  peace,  and  for  protecting  the  realm  against  foreigD 
or  domestic  violence;  and  which  the  statutes  declare  are  essentially  neees- 
sary  for  the  safety  and  prosperity  of  the  kingdom. 

But  when  the  nation  vras  engaged  in  war,  more  veteran  and  better 
disciplined  troops  were  esteemed  necessary,  than  could  be  expected  from  a 
mere  militia;  and  therefore  at  such  times  more  vigorous  methods  were 
adopted  for  the  raising  of  armies  and  the  due  regulation  and  discipiine  of 
the  soldiery,  which  are  merely  to  be  viewed  as  temporary  ezcresoences 
arising  out  of  the  violence  of  men's  passions,  rather  than  as  a  permaDent 
and  perpetual  law  of  the  kingdom;  because  martial  law  is  built  upon  so 
settled  principles,  but  is  entirely  arbitrary  in  its  decisions,  and  is,  as  Sir 
Matthew  Hale  observes,  in  truth  and  reality  no  law,  but  something  pe^ 
mitted  rather  than  enacted  as  law.  Order  and  discipline  in  the  army  is  of 
absolute  necessity.  Martial  law,  therefore,  ought  not  to  be  permitted  id 
time  of  peace,  when  the  king's  courts  are  open  for  every  one  to  receive 
justice  according  to  the  known  laws  of  the  land.  And  it  is  upon  record, 
that  Thomas,  earl  of  Lancaster,  being  convicted  by  martial  law  at  Ponte- 
fract,  hi  the  fifteenth  year  of  the  reign  of  Edward  II.,  his  attainder  wai 
reversed  by  £dward  III.,  and  his  corruption  of  blood  restored,  on  aeoount 
of  the  illegality  of  martial  law  in  the  time  of  peace.  And  the  ]am  estab- 
lishes that  if  a  lieutenant  or  other  officer  that  hath  a  commission  of  martial 
authority,  doth  in  time  of  peace  hang,  or  otherwise  execute  any  man,  bj 
colour  of  martial  law,  it  is  murder^  for  it  is  against  fno^na  eharia. 
And  the  petition  of  right  enacts,  that  no  soldiers  shall  be  quartered  on  the 
subject  without  his  own  consent;  and  that  no  commission  shall  issue  to 
proceed  within  this  land  according  to  martial  law.  And  although  after 
the  Restoration  king  Charles  II.  maintained  five  thousand  regular  troopi 
for  guards  and  garrisons,  which  the  disturbed  state  of  Scothmd  required; 
and  king  James  II.  by  degrees  increased  this  army  to  thirty  thousand, 
and  all  paid  out  of  his  own  civil  list;  yet  it  was  made  one  of  the  articles 
of  the  bill  of  rights,  that  the  raising  or  keeping  a  standing  army  wilbio 
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the  kingdom  in  time  of  peaee,  unless  with  consent  of  parliament,  is  against 
law. 

It  has  also  for  many  years  past  been  annually  judged  necessary  for  the 
safety  of  the  kingdom,  the  defence  of  the  possessions  of  the  crown,  and 
the  preservation  of  the  balance  of  power  in  Europe,  to  maintain  a  standing 
body  of  troops  even  in  time  of  peace,  under  the  command  and  at  the  entire 
disposal  of  the  crown;  but  who  are  ipso  facto  disbanded  at  the  expiration 
of  every  year,  unless  continued  by  pariiament.  This  plan  of  keeping  a 
standing  army  in  time  of  peace  was  first  introduced  by  Charles  Vll.'of 
France  about  the  year  1445,  and  has  since  become  absolutely  necessary, 
from  the  military  attitude  of  other  powers.  **  To  prevent,*^  says  Montes^ 
quieu,  *^  the  executive  power  from  being  aUe  to  oppress,  it  is  requisite 
that  armies  with  which  it  is  intrusted  should  consist  of  the  peopte,  and  have 
the  Mme  spirit  with  the  people,  as  was  the  case  at  Rome,  till  Marius  new- 
modeUed  the  legk>ns,  by  enlisting  the  Italian  rabble,  and  laid  the  foundation 
of  afl  the  military  tyranny  that  ensued.'^  According  to  these  principles,  then, 
nothing  ought  to  be  more  guarded  against  in  a  free  state,  than  making 
the  military  power,  when  sudi  a  one  is  necessary  to  be  kept  afoot,  a  body 
too  distinct  from  the  people.  It  should  therefore,  like  our  own,  be  a 
body  entirely  composed  of  natural  bom  subjects;  and  to  be  enlisted  for  a 
limited  time. 

To  keep  this  body  of  troops  in  order,  an  annual  act  of  parliament 
likewise  passes,  <'  to  punish  mutiny  and  desertion,  and  for  the  better 
payment  of  the  army  and  their  quarters."  This  regulates  the  manner  in 
which  they  are  to  be  dispersed  among  the  several  innkeepers  and  victuallers 
throughout  the  kingdom,  and  estaUishes  a  law  martial  for  their  govern- 
mait  By  this,  among  other  thfaigv,  it  is  enacted,  that  if  any  officer  or 
soldier  shall  excite,  or  join  any  mutiny,  or  knowing  of  it,  shall  not  give 
notice  to  the  <Jommanding  officer;  or  shall  desert,  or  list  into  any  other 
regiment,  or  sleep  upon  his  post,  or  leave  it  before  he  is  relieved,  or  hold 
correspondence  with  a  rebel  or  enemy,  or  strike  or  use  violence  to  his 
superior  officer,  or  shall  disobey  his  lawful  commands;  such  offender  shall 
suffer  such  punishment  as  a  court  martial  shall  inflict,  though  it  extend  to 
death  itselL  Although  the  strictest  discipline  and  most  exact  regulations 
be  not  only  expedient,  but  absolutdy  necessary,  during  the  time  of  actual 
^v,  yet  in  times  of  profound  peace  the  severity  of  mtitary  discipline 
Dsay,  in  some  measure,  be  relaxed  without  much  public  inccmvenience. 
UpoD  this  principle  desertion  in  timd  of  war  is  made  fek)ny  without  benefit 
of  dergy,  and  the  offence  is  tryable  by  a  jury,  and  before  the  judges  of 
the  common  law;  yet  by  the  militia  laws  a  much  lighter  punishment  is 
inflicted  for  desertion  during  peace.  If  in  a  court  martial  the  charge 
of  desertion  is  proved,  the  court  must  pass  the  sentence  of  death;  they 


586  MILITARY  AND  MARITIME  STATES. 

have  DO  alternative.  But  to  aroid  this,  and  to  give  the  deioler  the 
lighter  puntshment,  the  offence  is  called  *^  being  absent  without  lesTe," 
which  w  a  milder  way  of  expressing  this  Biost  shameful  crime,  and  whidi, 
if  proved,  subjects  the  deserter  to  an  arbitrary  punishment  s(t  the  disentiw 
of  the  court  By  the  andent  Roman  law,  desertion  in  time  of  war  ins 
punished  with  death,  but  more  mildly  in  tranquil  times.  But  our  aratiDj 
act  makes  no  such  distinction;  for  any  of  the  faults  above  mentioned  are 
equally  at  all  tunes  punishable  with  death  itself,  if  a  court  martial  ihiU 
think  proper.  This  diseretionary  power  of  a  co«rt  martial  is  guided  bv 
the  direetbns  of  the  crown,  which,  with  regard  to  militiary  offences,  has 
almost  an  absolute  legislative  power.  <*  His  majesty  (says  the  «et)  may 
form  articles  of  war  and  constitute  courts-martial,  with  power  to  try  anv 
crime  by  such  artkles,  and  inflict  such  penalties  as  the  articles  direct" 

One  of  the  greatest  advantages  of  our  law  is,  that  not  only  the  erimn 
themselves  whksh  it  punishes,  but  also  the  penalties  which  it  inilicta,  m 
ascertained  and  notorious.  Nothing  is  left  to  arbitrary  discretion.  By  hit 
judges  the  king  dispenses  what  he  himself,  with  the  advice  of  pariiaaient, 
has  previously  ordained.  How  much,  therefore,  is  it  to  be  regretted,  that 
a  body  of  men,  whose  courage  and  bntery  have  so  freqaeotly  preKrred 
the  liberties  of  their  country,  should  be  reduced  by  their  military  dlKiptioe 
to  a  state  of  servitude  in  the  midst  of  a  nation  of  iiroemen;  for  Sir  Edward 
Ooke  says,  that  it  is  one  of  the  genuine  marks  of  servitude,  to  have  the 
law,  which  is  our  rule  of  action,  either  concealed  or  precarious.  Neither 
is  diis  state  of  servitude  altogether  consistent  with  the  maxims  d  the 
sound  policy  observed  by  other  free  nations.  For  the  greater  the  general 
liberty  is,  that  any  state  enjoys»  the  more  cautious  has  it  usually  been  in 
introducing  slavery  in  any  particular  order  <»r  professkm.  These  men,  as 
Montesquieu  observes*  seeing  the  liberty  whkdi  others  possem,  and  from 
whrahthey  themselves  are  essdoded,  are  apt  to  IWe  in  a  state  of  perpetual 
envy  and  hatred  towards  the  rest  of  the  community,  and  to  indul^a 
malignant  pleasure  in  contributing  to  destroy  those  privileges  whieh  thej 
cannot  themsdves  enjoy. 

This  annual  act  places  soldiers  in  a  worse  condition  than  that  of  any  other 
subjects;  but  the  huoianity  of  oar  legisUture  has,  in  some  cases,  put  tbeoi 
in  a  much  better.  By  43  Elizabetli,  a  weekly  allowance  is  to  be  raised  io 
every  county  for  the  relief  of  sick,  hurt,  and  maimed  soldien,  and  the  royal 
hospital  at  Chelsea  is  established  for  such  as  are  worn  out  in  the  serrioe. 
By  sereral  statutes,  which  have  heen  enacted,  officers  and  sokLien  are  at 
liberty  to  use  any  trade  or  occupation  they  are  fit  for,  in  any  town  in  the 
kingdom,  (except  the  two  universities,)  notwithstanding  any  statutei, 
custom,  or  charter  to  the  contrary.  And  soUiers  in  actual  military  aervice 
may  make  nuncupative  wills,  and  dispose  of  theur  goods,  wages,  and  otJier 
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)er9onal  chattels,  withoot  tboie  forms,  solemnities,  and  expenses,  which  tlie 
aw  requires  in  other  cases.  Our  law  does  not  indeed  extend  this  privi- 
e^e  80  far  as  the  civil  law,  which  carried  it  to  an  extreme  bordering  upon 
he  ridiculoas;  for  if  a  soldier  in  the  aiiide  of  death,  wrote  anything  in 
)Iood7  letters  on  his  shield,  or  scratched  with  his  sword,  in  the  dust  or 
and,  it  was  held  valid  as  a  good  military  testament 

The  maritime  state  is  nearly  allied  to  the  former,  thoagh  much  more 
igreeable  to  the  principles  of  onr  free  constitution.  The  royal  navy  of 
England  has  ever  been  its  best  defence  and  ornament;  its  ancient  and 
natural  strength;  the  floating  bulwark  of  the  island;  an  aimy^  from  which, 
however  strong  and  powerful,  no  danger  to  liberty  can  be  apprehended, 
and  accordingly  it  has  ever  been  assiduously  cultivated,  even  from  the 
eariiest  ages.  <^  According  to  the  Welsh  Triads,"  says  Southey,  ^^  the 
earliest  name  by  which  Britain  was  known  was  Claa  Merddiu^  the  sea- 
defended  spot:  such  an  appellation  may  seem  to  have  been  prophetic 
Bat  the  sea  defends  no  people  who  cannot  defend  themselves :  and  it  was 
with  thb  feeling,  that  Wordsworth,  the  great  poet  of  hia  age,  poured 
forth  a  lofly  strain,  when  looking  from  a  valley  near  Dover,  towards  the 
coagt  of  France,  and  the  span  of  waters  which  eeparated  us  from  our  then 
most  formidable  neighbour.  Napoleon  Buonaparte :  he  said, 

*  ET8n  80  doflB  God  protect  us,  if  we  be 
Vutaoiu  and  wine  1    Winds  Uow,  and  waten  roU, 
Strength  to  the  bniTe,  and  power,  and  Deity ; 
Yet  in  themsebres  are  nothing  I    One  deaee 
Spake  lam  to  <A«m,  and  said,  that  by  the  soul 
Only,  the  nations  shall  be  great  and  free.' 

With  all  the  ports  of  the  continent  in  his  possession,  and  all  its  navies  at 
his  command,  that  narrow  channel,  that  '  span  of  waters,'  was  found 
impanaUe  by  the  most  ambitious,  the  most  powerful,  the  most  enterpris* 
ing,  and  the  most  inveterate  enemy  with  whom  this  nation  was  ever 
engaged  in  war.**  Great  Britain  had  manfully  won  and  victoriously 
maiDtained  the  dominion  of  the  sea,  and  to  so  much  perfection  was  our 
naval  repatation  arrived  in  the  twelfth  century,  that  the  code  of  maritime 
laws,  called  the  laws  of  Oleron,  as  compiled  by  Richard  I.  at  that  island 
on  his  way  to  Palestine,  have  been  received  by  all  the  nations  of  Europe 
as  the  ground  of  all  their  marine  constitutions. 

Many  hws  have  been  made  for  the  supply  of  the  royal  navy  with  seamen, 
for  their  regulation  when  on  board,  and  to  confer  privileges  and  rewards 
on  them  during  and  after  their  service;*  some  of  which  are  as  follow  :— 

!•  Officeis  are  to  cause  public  worehip,  aooordlng  to  the  liturgy  of  the  church  of  England, 
^be  ademnly  performed  in  their  ships,  and  to  take  care  that  prayers  and  preaching,  by  the 
<^piuiu,  be  performed  diligently,  and  that  the  Lord's  day  be  obserred.    8.  Persons  guilty 

*  13  Car.  II.,  c.  9.    22  Geo.  II.,  c.  22.     19  Geo.  III.,  c.  17. 
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«f  profime  oaUu,  cursing,  drunkeiuiev,  onciauinflH,  6&,  to  be  punished  ■•  a  eoart  martial 
thinks  fit.  S.  If  any  person  shaU  gwe  or  hold  inUUig^nce  to  or  with  the  enemy  veithoia  kaa, 
he  shall  suffer  death.  4.  If  any  letter  or  message  fjrom  an  enemy  be  conveyed  to  any  in  t^ 
fleet,  and  he  shall  not  in  twelve  hours  acquaint  his  superior  officer  with  ft,  or  if  the  nperior 
officer,  being  acquainted  therewith,  shall  not  reveal  it  to  the  commander-in-chief,  the  oftndcr 
shall  suffer  deaih^  or  such  punishment  as  a  court  martial  shall  impose.  6.  Spiei  and  puson 
endeavouring  to  corrupt  any  one  in  the  fleet,  shall  suffer  death,  or  such  punishment  si 
court-martial  shall  impose.  6.  No  penon  shall  relieve  an  enemy  with  money,  Tictnab,  or 
ammunition,  on  like  penalty.  7.  All  papers  taken  on  board  a  prise  shaD  besenttotk; 
court  of  admiralty,  &&,  on  penalty  of  forfeiting  the  share  of  the  prize,  and  such  pnuishmeiit 
as  a  court  martial  shall  impose.  8.  No  peraon  shall  take  out  of  any  prise  any  money  or  gim'v 
unlesi  for  better  securing  the  same,  or  for  the  necessary  use  of  any  of  his  majesty's  ships 
before  the  prize  shall  be  condemned,  upon  penalty  of  forfeiting  his  ahare,  and  such  poniii)- 
ment  as  shall  be  imposed  by  a  court  martial.  9.  No  person  on  board  a  prize  shall  be  stripped 
of  his  dothes,  pilbged,  beaten,  or  ill-treated,  on  pain  of  such  punishment  as  a  court  maitial 
shall  impose.  10.  Every  commander,  who,  upon  signal  or  order  for  fight,  or  sight  of  uj 
ship  which  it'  may  be  his  duty  to  engage,  or  who,  upon  likelihood  of  engigement,  sfaill  m, 
make  necessary  preparations  for  fight,  and  enoouiage  the  inforior  officers  and  men  to  fif  bi, 
shall  suffer  death,  or  such  punishment  as  a  court  nuutial  shall  deem  him  to  deserre.  And 
if  any  person  shall  treacheroudy  or  cowardly  yield  or  cry  for  quarter,  he  shall  sufTer  ^eUL 
II.  Every  person  who  shall  not  obey  the  orders  of  his  superior  ofiicer  in  time  of  actioD,  tu 
the  best  of  his  power,  shall  suffer  death,  or  such  punishment  as  a  court  'ouutial  shall  <k<m 
him  to  deserve,  12.  Every  person  who^  in  time  of  action,  shall  withdraw  or  keep  back,  or 
not  come  into  the  fight,  or  do  his  utmost  to  take  or  destroy  any  ^ip  which  it  shall  be  hit 
duty  to  engage,  and  to  assist  every  ship  of  his  majesty  or  his  allies,  which  it  shall  be  his 
duty  to  assist,  shall  sufiTer  death*  !&  Every  person  who  through  cowardioek  fa.,  ahsU  for- 
bear  to  pursue  the  chase  of  an  enemy,  or  shall  not  assist  or  relieve  a  known  fh'end  in  riew 
to  the  utmost  of  his  power,  shall  suffer  death,  14.  If  any  person  shall  delay  or  diicoungc 
any  action  or  service  commanded,  upon  pretence  of  arrears  of  wages,  or  otherwise,  hsfhdU 
suffer  cfeoM,  or  such  punishment  as  a  court  martial  shall  deem  him  to  deaerve.  I&  Every 
person  who  shall  desert  to  the  enemy,  or  run  away  with  any  ship,  ordnance,  &c.,  totk 
weakening  of  the  service,  or  yield  up  the  same  cowardly  or  treacherously  to  the  enemy,  dial] 
suiter  death.  16.  Every  person  who  shall  desert,  or  entice  others  to  do  so,  shall  snfTer  ieaiS, 
«r  such  punishment  aa  a  court  martial  shall  think  fit.  If  any  commandiiy  ofiioer  shall 
receive  a  deserter,  after  disoovering  him  to  be  such,  and  shall  not  with  speed  givs  notice  to 
the  captain  of  the  ship  to  which  he  belongs ;  or  if  the  ship  is  at  a  considerable  distanoe,  to 
the  secretary  of  the  admiialty  or  commander-in-chief,  he  shall  be  cashiered.  17.  OfiioBn 
or  seamen  of  ships  appohtted  for  convoy  of  merchant  ships,  or  of  any  other,  shall  diligentir 
attend  upon  that  chaiige  according  to  their  instructions;  and  whosoever  shall  net  faithful!) 
perform  their  duty,  and  defend  the  ships  in  their  convoy,  or  refuse  to  fight  in  their  defence, 
or  run  away  cowardly,  and  submit  the  ships  in  their  convoy  to  haard,  or  exact  any  reward 
for  convoying  any  ship,  or  misuse  the  master  or  mariners,  shall  make  reparation  of  dama^ 
as  the  court  of  admiralty  shall  aiyudge,  and  be  punished  crimiwlly  by  death,  or  other  poniib' 
ment,  as  shall  be  adjudged  by  a  court  martial.  18.  If  any  officer  shall  receive  or  pennit  to 
be  received  on  board,  any  goods  or  merchandise,  other  than  for  the  sole  use  of  the  ship, 
except  gold,  silver,  or  jewds,  and  except  goods  behmging  to  any  ship  which  nay  be  ship- 
wrecked, or  in  danger  thereof;  in  order  to  the  preserving  them  for  the  ownei9»  snd  esxfX 
goods  ordered  to  be  received  by  the  lord  high  admiral,  &c,  he  shall  be  cashiered  and  lendond 
incapable  of  farther  servfoe.  19.  Any  penon  making,  or  endeavouring  to  make  any  motiMWi 
assembly,  shall  suffhr  death*  Any  person  uttering  words  of  sedition  or  mutiny,  shall  snffir 
death,  or  such  punishment  as  a  court  martial  shall  deem  him  to  deserve.  If  any  officer, 
mariner,  or  soldier,  in  or  belonging  to  the  fleet,  shall  behave  himself  with  contempt  to  his 
superior  oflfoer,  being  in  the  execution  ^  his  qffice,  he  shall  be  punished  aooordu^  to  ibe 
nature  of  his  oflence  by  the  Judgment  of  a  court  marital.  20.  Any  person  concealii^  an) 
tnUtorous  or  mutinous  practice  or  design,  shall  suflbr  tfeaf/i,  or  such  punishmeBt  as  s  court 
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martial  shall  Uilnk  fit  Any  penon  oonoMliiig  any  iraitoroot  or  mutUioiu  worda,  or  any 
vordi,  praclioa,  or  deflfn,  tending  to  the  hinderaooe  of  the  aenrioek  and  not  forthwith 
MTMluy  the  suae  to  the  oommonding  officer,  or  beinf  present  at  any  mutiny  or  addition, 
Ehall  not  ttie  hia  iitmoit  endeavouiB  to  auppreaa  the  8ame,aball  be  punished  aa  a  court  martial 
thinks  he  deserves.  21.  Any  person  finding  cause  of  complaint  of  the  unwholesomeiieas  of 
ricuialfl^  or  upon  other  just  ground,  shall  ;iiw%  make  the  same  known  to  his  superior,  who  as 
far  as  he  is  able,  shall  cause  the  same  to  bepresently  remedied;  and  no  person  upon  any  such 
Dr  other  pretence  shall  attempt  to  stir  up  any  disturbance^  upon  pain  of  such  punishment  as  a 
nwrt  martial  shall  think  At  to  inflict  S2,  Any  person  striking  any  his  superior  officer,  or 
dnving  or  offering  to  dmw  or  lift  up  any  weapon  against  him,  being  m  the  euctUion  of  Mm 
ijicey  diall  suffer  deaih.  And  any  penMo  presuming  to  quarrel  with  any  his  superior  officer. 
boMg  in  the  esteaOion  qf  hit  (iffke^  or  disobeying  any  lawful  command  of  any  his  superior 
officer,  Bhall  suffer  death,  or  such  other  punishment  as  shall  be  inflicted  upon  him  by  a  court 
martial.  83.  Any  penon  quarrelling  or  fighting  with  any  other  person  in  the  fleet,  or  ming 
repnnchful  or  provoking  speeches  or  gestures^  shall  suffiar  such  punishment  as  a  court  martial 
ihall  impose.  24.  There  shall  be  no  wasteful  expense,  or  embeademeiit  of  any  powder,  shot, 
ic,  npon  penalty  of  such  punishment  as  by  a  court  martial  shall  be  found  just.  25.  Every 
penon  burning  or  setting  fin  to  any  magaaine  or  store  of  powder,  ship,  Ac.,  or  fkuniture 
ikreanto  beleqging,  not  then  appertaining  to  an  enemy,  shall  suffer  death.  26,  Care  is  to 
be  taken,  that  through  wilfulness  or  n^Iigenoe  no  ship  be  stranded,  run  upon  rocks  or  sands, 
or  split  or  haxarded,  upon  pain  of  deathf  or  such  punishment  as  a  court  martial  shall  deem 
Uu  offeBOS  to  deserve.  27.  No  person  shall  sleep  upon  hia  watch,  or  negligently  perform 
kis  duty,  or  forsake  his  station,  upon  pain  (f  death,  or  such  punishment.  See,  28.  M  urder ; 
29.  Bu[^gery  or  sodomy;  30.  And  robbery,  shall  be  punished  with  death,  or  otherwise,  &c 
31.  Every  person  knowingly  making  or  signing,  or  commanding,  counselling,  or  procuring 
tke  making  or  signing  any  fldse  muster,  shall  be  oaahiered,  and  rendered  incapable  of  ftrther 
mplojrnient  32.  Provost  marshal  refusing  to  apprehend  or  receive  any  criminal,  or  suffer- 
ing him  to  escape,  shall  suffer  such  punishment  as  a  court  martial  shall  deem  him  to  deserve. 
And  all  others  shall  do  their  endeavoure  to  detect  and  apprehend  all  offenders,  upon  pain  of 
teiif  punished  by  a  court  martial  38.  If  any  flag  officer,  captain,  commander,  or  lieu- 
tenant,  shall  behave  in  a  scandalous,  inlhmous,  cruel,  oppressive,  or  fraudulent  manner, 
^becoming  hit  character,  he  shall  be  dismiased.  Si.  Every  person  in  actual  service  and 
full  pay,  guilty  of  mutiny,  desertion,  or  disobedience,  in  any  part  of  his  majesty's  service  on 
sliore  when  on  actual  service,  relative  to  the  fleet,  shall  be  liable  to  be  tried  by  acourt  martial, 
ind  wffer  the  like  punishment  as  if  the  offence  had  been  committed  at  sea.  SS.  Erery 
penon  in  active  service  and  full  pay,  committing  upon  shore,  in  any  pkK»outof  his  majesty's 
dominions,  any  crime  punishable  by  these  articles,  shall  be  liable  to  be  tried  and  punished, 
M  if  the  crime  had  been  committed  at  sea.  36.  All  other  crimes  not  capital,  not  mentioned 
in  this  act.  shall  be  punished  aooording  to  the  laws  and  customs  used  at  sea.  No  penon  to 
be  ifflprisoned  longer  than  two  yearsi  Court  mardal  not  to  try  any  offence  (except  the  5th, 
S4tb,and  35th  articles)  not  committed  upon  the  main  sea,  or  in  any  great  rivers  beneath  the 
bridges,  or  in  any  haven,  &&,  within  the  jurisdiction  of  the  admiralty,  or  by  persons  in 
actual  service  and  full  pay,  except  such  persons  and  offences^  as  in  the  6th  article,  nor  to  try  a 
lind  oflber  or  soldier  on  board  a  transport  ship.  The  lord  high  admiral,  &c.  may  grant  com- 
miaians  to  any  oflker  commanding  in  chief  in  any  fleet,  Cic,  to  call  courts  martial,  consisting 
of  eommanden  and  captains.  And  if  the  commander-in-chief  shall  die  or  be  removed,  the 
officer  next  in  command  may  call  courts  martial.  No  commander-in  -chief  of  a '  fleet,  Ac , 
of  more  than  five  ships,  shall  preside  at  any  court  martial  in  foreign  parts,  but  the  officer 
next  in  command  shall  preside.  If  a  commander-in-chief  shall  detach  any  part  of  his  fleel» 
&C|  he  nay  empower  the  chief  commander  of  the  detachment  to  hold  courts  martial  during 
the  eepsrate  service.  If  five  or  more  ships  shall  meet  in  foreign  parts,  the  senior  ofih»r  may 
hold  oonrts  martial  and  preelde  thereat  When  it  is  improper  for  the  offuser  next  to  the 
(i)Dunander-in.chief  to  hold  or  preside  at  a  court  martial,  the  third  ofikier  in  command  may 
he  empowered  to  preride,  &c.  No  court  martial  shall  consist  of  more  than  lAtrlem,  or  less 
than  jive  penons.    When  there  shall  not  be  leas  than  three,  and  yet  not  so  many  as  five,  of 
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the  degree  of  a  poet  oaptftiti  or  saperior  nnk,  the  otBeer  who  fa  to  praride  may  cail  to  \fi 
MsiflUmoe  as  many  oommaadeiB  under  the  degree  of  a  pott  eaptain,  as,  Cogelber  vitk  \hi 
post  aptains  shall  make  up  Che  nuaoiber  five,  to  hold  the  court  martial  After  trial  bcfnj 
no  member  of  a  court  martial  shall  go  on  shore,  until  sentence,  except  in  case  ef  neku^ 
upon  pain  of  being  cashiered.  Proceedings  shall  not  be  detoyed,  if  a  siifficfant  Bomba 
remain  to  compose  the  court,  which  shall  sit  fh>m  day  to  day  (except  Sundays)  tiQ  sentcnd 
be  giTon.  The  judge,  adrooate,  and  all  officen  oonstJtttting  a  oenrt  nuutial,  ihaU  be  upm 
oath,  Permns  refusing  to  give  erldeooe  shall  be  imprisoned.  S.'ntenoe  of  death  witfaiii  tl>4 
narrow  seas  (except  in  case  of  mutiny)  shall  not  be  put  in  execution  till  a  report  be  nude  u 
the  lord  high  admind,  Ae.  Sentenoe  of  death  beyond  the  narrow  seas  riiall  not  be  put  ii 
execution  but  by  order  of  the  commander-in-chief  of  the  fleet,  &c;  Sentenoe  of  detth  ii 
any  squadron  detached  from  the  fleet,  shall  not  be  put  in  executien  (except  in  case  of  niiitiBi 
but  by  order  of  the  commander  of  the  fleet,  or  lord  high  admiral,  &&  And  senteooea 
death  pasMd  in  a  court  martial  held  by  the  senior  officers  of  Ave  or  more  ahips  met  in  fomg^ 
parts  (except  in  case  of  mutiny)  shall  not  be  put  in  execution  but  by  order  of  the  lorri  \a^\ 
admiral,  &a 

The  royal  naTj  of  Great  Britain  is  now  in  a  rery  flourishing  oonditioDi 
having  been  diligently  maintained  in  preceding  reigns  as  the  nilunl 
strength  of  the  kingdom.  Anciently  there  were  three  or  four  admiral] 
appointed  for  the  British  sea%  all  of  whom  held  thdr  office  during  tk 
king's  pleasure,  and  each  of  them  haring  particular  Kmits  under  hii 
government ;  as  the  admirals  of  the  fleet  commanded  aU  the  ships  frooi 
the  mouth  of  the  Thames  northward,  southward,  and  weilward.  Benda 
these,  there  were  admirals  of  the  Cinque  Ports :  sometimes  one  admirsi 
has  commanded  to  the  north,  south,  and  west,  at  once;  but  the  title  of 
admiral  of  England  was  not  customary  till  the  reign  of  Henry  lY.,  when 
the  king's  brother  had  that  title  bestowed  on  him.  In  former  times,  before 
the  word  admiral  was  introduced,  the  supreme  naval  officer  was  cslkd 
custos  mariSy  or  the  king's  lieutenant-general  of  the  sea. 

Of  the  rank  of  admiral  there  are  three  d^;rees :  viz.  admiral,  not- 
admiral,  and  rear-admiral.  Each  of  these  degrees,  consists  of  three  divi- 
sions, each  having  a  different  coloured  flag-,  hence  all  admirals  smiok 
the  common  title  of  flag  officer,  and  take  rank  and  command  in  the  fd- 
lowing  order :  admirals  of  the  red,  of  the  white,  and  of  the  blue  squadrom, 
and  each  bears  their  respective  flags  at  the  main  top  gallant  mast  head; 
vice-admirals  of  each  of  the  flags,  bearuig  their  respective  flags  at  the 
fore  top  gallant  mast  head;  and  the  rear-admirab,  bearing  their  respeetiw 
flags  at  the  mizen  top  gallant  mast  head. 

The  admiral  of  the  fleet  is  a  mere  honorary  distinction,  which  girei  do 
command.  It  is  sometimes  conferred,  but  not  always,  on  the  senior 
admiral  on  the  lut  of  naval  officers.  If  he  should  happen  to  serve  afloat, 
he  is  entitled  to  bear  the  union  flag  at  the  main  top  gallant  mast  bead, 
which  the  present  king,  who  was  at  that  time  duke  of  Clarence  and  admi- 
ral of  the  fleet,  did,  when  he  escorted  Louis  XTIII.  across  the  channel 
in  IB  14,  to  take  possession  of  the  throne  of  France. 
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The  Jord  high  admural  of  England  is  an  andent  officer  of  high  rank  in 
the  state,  in  whom  not  only  the  government  of  the  nary  ia  vetted,  but 
wIm),  long  before  any  regular  navy  existed  in  England,  presided  over  a 
soTereign  court,  with  authority  to  hear  and  determine  all  causes  relating 
to  the  sea,  and  to  take  cognizance  of  all  offences  committed  thereon. 
The  origin  of  this  digniiary  is  uncertain :  it  is  generally  supposed  that 
the  title  and  office  were  first  instituted  by  Edward  I.,  about  the  year  1286, 
but  it  would  seem  that  it  was  merely  honorary.  From  the  .S4th  year  of 
fidwaid  TL,  however,  there  is  a  regular  succession  of  admirals  held  by 
man  J  illustrious  names  in  English  chivalry.  In  1633,  the  office  of  high 
admiral  was  for  the  first  time  put  in  commission,  all  the  great  officers  oC 
itate  being  the  commissMners.  During  the  usurpation  of  Cromwell,  a 
committee  of  parliament  acted  as  commissioners.  At  the  Restoration,  in 
1660,  his  royal  highness  James  duke  of  York,  was  appointed  lord  high 
admiral  of  Enghind.  In  1684,  however,  Charles  II.  deprived  the  duke 
of  York  of  this  command,  and  managed  the  affairs  of  the  admiralty  by 
his  great  officers  of  state  until  his  death.  King  James  II.  upon  his 
acoesrion  declared  himsdf  lord  high  admiral  and  lord  gerieral ;  and  he 
conducted  the  affairs  of  the  admiralty  during  his  whole  reign  with  the 
assistance  of  Mr  Secretary  Pepys.  At  the  Revolution,  William  and 
Mary  put  the  admiralty  again  in  commission.  In  1707,  queen  Anne 
appointed  her  own  husband,  prince  George  of  Denmark,  h^h  admiral  of 
Great  Britain^  in  consequence  of  the  union  of  the  two  crowns,  with  a 
council  to  assist  him;  and  at  his  death  the  queen  took  the  office  into  her 
own  hands,  Mr  Burchett  doing  the  duties  as  her  deputy.  Since  that 
lime,  the  office  of  lord  admiral  has  been  executed  by  lords  commissioners 
of  the  admiralty,  till  May,  1837,  when  George  IV.  appointed  Lis  then 
rojal  highness  the  duke  of  Clarence  lord  high  admiral,  with  a  council  of 
four  officers  to  assist  him.  In  which  office  he  acted  to  the  great  satisfec- 
tion  of  the  navy  at  large,  until  he  solicited  hb  late  majesty  to  be  permit- 
ted to  resign  his  high  office  in  1838,  when  it  was  again  put  in  commission. 

The  droits  of  admiralty  consist  of  flotsome,  jetsome,  lagon,  treasure, 
deodaods,  derelicts,  found  within  the  jurisdiction  of  the  high  admiral;  all 
goods  picked  up  at  sea;  all  fines,  forfeitures,  ransoms,  recognizances,  and 
pecnniary  punishments;  all  sturgeons,  whales^  porpusses,  dolphins,  rigs, 
and  grampusses,  and  all  such  large  fishes;  all  ships  and  goods  of  the 
enemy  coming  mto  creek,  road,  or  port,  by  stress  of  weather,  mistake,  or 
ignorance  of  the  war;  all  ships  seized  at  sea,  salvage,  &c.;  together  with 
his  shares  of  prizes,  whkh  shares  were  afterwards  called  tenths.  All 
prizes  are  now  wholly  given  up  by  the  crown  to  the  captors,  and  such 
share  of  the  droits  as  from  circumstances  may  be  thought  proper.  The 
lord  high  admiral  also  claimed,  and  enjoyed  as  his  due,  the  cast  ships; 

4  F 
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Mid  the  aubordinate  officers  of  the  navyy  as  their  perquidtes,  all  ctlier 
decayed  and  unaenriceable  stores. 

Though  by  the  act  of  William  and  Mary,  (he  lords  oonunissioiiets  m 
vested  with  all  and  singular  authorities,  jurisdicticHis  and  poweri,  whkb 
have  been  and  are  vested,  settled,  and  placed,  in  the  lord  high  admiral  of 
England  for  the  time  being,  to  all  intents  and  purposes,  as  if  the  wd 
commissioners  were  lord  high  admiral  of  England;  yet  there  is  this  re- 
markable difference  in  the  two  patents  by  which  they  are  constitutid, 
that  the  patent  of  the  lord  high  admiral  mentions  very  little  of  the  mDitai; 
part  of  his  office,  but  chiefly  details  his  judicial  duties  as  a  magistnte, 
whilst  on  the  contrary  the  patent  to  the  lords  commissionen  of  the 
admiralty  is  very  particular  in  directing  them  to  govern  the  affaire  of  the 
navy^  and  is  wholly  silent  as  to  their  judicii^l  powers. 

These  powers,  as  expressed  in  the  patent  to  the  eail  of  Pembroke  io 
1701,  are,  the  power  to  act  by  deputy;  to  take  cognizance  of  aU  caosf^ 
einl  and  maritime,  within  his  jurisdiction;  to  arrest  goods  and  persons; 
to  preserve  public  streams,  ports,  rivers,  fresh  waters  and  creeks  wfaaUth 
ever  within  his  jurisdiction,  as  well  for  the  preservation  of  the  sbips  as  of 
the  fishes;  to  reform  too  straight  nets,  and  unlawful  engines,  and  ponish 
offenders;  to  arrest  ships,  mariners,  pilots,  masters,  gunners,  bombardif^rs, 
and  any  other  persons  whatsoever,  able  and  fit  for  the  service  of  tke 
ships,  as  often  as  occasion  shall  require,  and  wheresoever  theyahallbe 
met  with ;  to  appoint  vice-admirals,  judges,  and  other  officers,  durante 
bene  placito;  to  remove,  suspend,  or  expel  them,  and  put  others  io  their 
places,  as  he  shall  see  occasion;  to  take  cognizance  of  civil  and  maritiine 
iawi,  and  of  death,  murder,  and  maim. 

The  office  of  his  majesty's  ordnance  is  kept  withui  the  Tower  of 
London.  This  office  has  always  been  one  of  the  greatest  importance,  as 
being  the  only  standing  and  grand  national  magazine  for  all  the  monitioDs 
of  war,  both  for  the  military  and  naval  service,  and  which  superinteoda, 
orders,  and  disposes,  the  principal  magazine  in  the  Tower,  as  weDaaat 
Woolwich,  Chatham,  Portsmouth,  Plymouth,  Edinburgh  Castle,  and  ererj- 
where  eke.  Immense  quantities  of  gunpowder,  full  accoutr^nents  for 
horse  and  foot,  with  ordnance,  shot,  and  other  stores  in  proportion,  as 
well  for  the  naval  as  the  military  service,  are  kept  in  this  royal  depot,  depo- 
sited separately  in  their  several  storehouses  with  great  order  and  care,  for 
their  preservation  and  more  speedy  despatch  in  their  delivery.  It  is  ander 
the  government  in  chief  of  the  master-general  of  the  ordnance,  who  is 
generally  a  person  of  great  eminence  and  integrity.  The  other  officen 
are  a  lieutenant  general,  a  surveyor,  derk  of  the  ordnance,  keeper  of  the 
stores,  clerk  of  the  deliveries,  and  the  treasurer  and  paymaster,  who  all 
hold  their  places  by  patent  under  the  great  seal. 
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The  daties  of  the  Ueatenaot-general  are  to  reeeive  all  ngDificatioiu, 
orders,  &c,  (rom  the  master  at  the  boafrd;  to  see  them  duly  executed; 
to  make  orders,  as  the  king's  service  shaU  require,  for  things  of  such 
importanee  as  do  not  require  the  king's  warrant,  or  the  warrants  of  the 
lords  of  the  admiralty.  Formerly  the  master«general's  office  was  more  of 
a  sinecure,  but  of  late  years  he  is  obliged  to  be  constant  m  his  attendance 
with  the  other  principal  officers,  if  any  business  requires  their  presence. 
The  lieutenant-general  of  the  ordnance  gives  orders  for  the  firing  of 
salutes  upon  birthdays  and  other  festivals,  and  also  superintends  the 
artiUery  and  all  its  equipages. 

The  surveyor's  charge  is  to  survey  all  his  majesty's  ordnance,  stores 
and  munitions  of  war  in  the  storekeeper's  custody,  which  he  is  to  arrange 
in  such  a  manner  as  shall  be  for  their  preservation  and  safety,  ready  view, 
and  easy  aecompt;  to  allow  all  bills  of  debts,  and  to  keep  check  upon  the 
work  of  artificen  and  labourers;  to  inspect  the  quality  and  state  of  all 
provisions,  that  they  be  good  and  serviceable,  and  duly  proved  with  the 
assistance  of  the  other  officers  and  the  proof-masters,  and  if  necessaxy 
that  they  be  branded  with  the  king's  mark 

The  clerk  of  the  ordnance  is  to  record  all  orders  and  instructions  fix 
the  government  of  the  office,  likewise  all  patents  and  grants,  and  the 
names  of  all  the  officers,  clerks,  artificers,  attendants,  gunners,  labourers, 
and  otiien  who  enjoy  the  said  grants,  or.  any  other  fees  from  the  king 
for  the  same;  to  draw  all  estimates  for  provisions,  supplies,  &&;  and  all 
letters,  instructions,  commissions,  deputations,  and  contracts  for  his 
majesty's  service;  to  make  all  bilk  of  impost,  and  debentures  for  the 
payment  of  the  respective  artificers  and  creditors  of  the  office  for  work 
done  or  provisions  received;  and  quarter  books  for  the  salaries,  allow* 
ances,  and  wages  of  aU  officers,  derks,  and  other  servants  belonging  to 
tbe  office;  and  also  to  keep  journals  and  ledgers  of  the  receipts  and 
returns  of  all  his  majesty's  stores:  that  nothing  be  bought,  borrowed, 
giTen,  received,  lent,  or  employed,  without  a  regular  record  thereof^  to 
serve  as  a  check  between  the  two  accountants  of  the  office,  the  one  for 
money,  the  otiier  for  stores. 

Under  the  charge  and  custody  of  the  storekeeper  are  placed  all  the 
iiiiig's  ordnance,  munitions,  and  stores  belonging  to  the  office.  It  is  his 
duty  to  give  legal  security  for  their  safe-keepmg;  to  make  just  and  true 
returns  from  time  to  time;  to  reject  all  provisions  whatsoever  that  are 
manifestly  unserviceable,  or  before  they  have  been  inspected  by  the  sur- 
veyor; not  to  issue  any  proportion  of  ordnance,  munition,  and  stores, 
except  the  same  be  agreed  upon,  and  signed  by  the  proper  officers, 
according  to  the  master- general  of  the  ordnance's  signification  and  appoint- 
ment, warranted  by  his  majesty's  sign  manual,  or  six  members  of  the  privy 
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councU,  or  the  lords  of  the  admiralty,  if  the  atom  be  for  the  ate  of  tbe 
royal  nayy;  not  to  reoeiYe  back  any  atores  formerly  isaed,  xuAik  thej  )nn 
been  reviewed  by  the  sarreyor,  and  registered  by  the  cleiks  of  tlieoid- 
nance;  to  ascertain  that  all  his  majesty's  storehouses  be  in  good  and 
sufficient  repair  and  accommodation;  and  the  stores  kept  in  saeh  order 
and  lustre  as  is  6t  ibr  his  majesty's  honour  and  service.* 
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Under  the  name  of  the  people,  is  included  every  individual  from  the 
highest  to  the  lowest  Btdjeet  in  the  realm :  princes,  nobility,  deigj, 
magistrates,  gentry,  and  commonalty,  all  united,  compose  what  m  called 
the  people.  ^^  The  6rst  and  most  obvious  divisk>0,"  says  Sir  WiDiuD 
Blackstone,  ^^  of  the  people,  therefore,  is  into  aliens  and  nalnnl  bora 
subjects/'  The  latter  are  such  as  are  bom  within  the  dominions  of  (be 
British  crown;  that  is,  within  the  allegiance  of  the  king;  and  the  former, 
or  aliens,  are  such  as  have  been  bom  in  the  dominions  of  other  soveid^ 
and  whose  allegiance  are  therefore  due  to  them.  Every  subject  owei 
allegiance  to  the  king;  it  is  the  tie  or  Uffamen^  which  binds  the  subject  to 
the  sovereign,  and  is  the  return  for  that  protection  which  the  king  affords 
to  him.  The  substantial  part,  or  thing  itself,  is  founded  in  reaaon,  tbe 
divme  law,  and  the  nature  of  government;  but  its  name  and  fom  ha^e 
descended  to  us  from  our  feudal  ancestors.  Under  the  feudal  system  ererr 
owner  of  lands  held  them  in  subjection  to  the  crown  originally,  or  to  mme 
inferior  lord,  who  had  obtained  of  the  crown,  from  whom  or  hk  aneeiton 
the  tenant  or  vassal  had  received  them.  This  produced  a  natural  trustor 
confidence  between  the  lord  and  the  vassal,  that  the  former  should  protect 
the  latter  in  the  enjoyinent  of  the  land  or  territory  which  he  had  granted 
him,  and  the  vassal  on  the  other  hand  reciprocally  engaged  to  be  fthbful 
to  his  lord  or  superior,  and  to  defend  him  against  all  his  enemies.  The 
vassal's  obligation  was  called  h\B  fideUiaSy  or  fealty;  and  the  feudal  law 
required  all  tenants  to  take  an  oath  of  fealty  or  fiddity  to  thev  landlords, 
which  ran  in  nearly  the  same  language  as  our  ancient  oath  of  fealty  to  tbe 
crown,  professing,  *'  that  he  did  become  his  man  from  that  day  forth,  or 
life  and  limb  and  earthly  honour:"  except  that  in  the  usual  oath  of  feabj 
a  saving  or  exception  of  the  faith  due  to  a  superior  lord  by  name,  under 
whom  the  landlord  himself  was  perhaps  only  a  tenant  or  vassal  But 
when  the  acknowledgment  was  made  to  the  absolute  superior  himadf,  wbo 
was  vassal  to  no  man,  that  u  the  king,  it  was  no  longer  called  tbe  ostb  ol 

*  Blackitone's  Gosumeiitariea— Cuatanoe  od  the  Conrtituilon— Ghimberiajfm't  Am^ 
No/itto— Statutes  at  Uurge. 
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liealty,  bat  of  allegiance;  and  therein  the  tenant  swore  to  bear  faith  to  bis 

sorere^n  lord,  in  opposition  Co  all  men,  contra  omnes  homines  fidelUcUem 

feeit:  wthoat  any  saving  clause  or  mental  resenration  whatever.    We  have 

formerly  mentioned,  that  it  is  ^'  the  grand  and  fundamental  maxim  of  the 

feudal  tenure,  that  all  lands  were  originally  granted  out  by  the  sovereign, 

and  are  therefore  holden,  either  mediately  or  immediately  of  the  crown." 

Land  held  by  this  exalted  species  of  tenure  was  called  a  Uege  fee ;  the 

vassala  were  designated  Uege  men;   and  the  sovereign  the  liege  lord- 

When  sovereign  princes  did  homage  to  each  other  for  lands  held  under 

their  respective  sovereignties,  as  the  kings  of  Scotland  frequently  did  for 

lands  held  by  them  as  proprietors  in  Enghind,  they  were  always  careful  to 

make  a  distinction  between  simple  and  liege  homage.     Simple  homage 

was  merdy  an  acknowledgment  of  tenure ;    and  Uege  homage,  which 

included  the  submission  and  fealty  before  mentioned,  and  the  services  to 

which  that  oath  bound  the  recipient.   In  the  year  1329,  when  Edward  III. 

of  Engluid  did  homage  to  Philip  VI.  of  France,  for  his  ducal  dominions 

in  that  kingdom,  the  nature  of  the  homage  was  warmly  disputed.     Philip 

naturally  enough  demanded  Uege^  and  the  king  of  England  proflfered 

simple^  homage.     But  as  it  became  a  settled  principle  in  England,  that 

all  the  lands  in  the  kingdom  are  holden  of  the  king  as  their  sovereign  and 

lord  paramount,  the  oath  of  fealty,  therefore,  could  alone  be  taken  to 

inferior  lords,  and  the  oath  of  allegiance  was  confined  to  the  person  of  the 

king  alone.     By  an  easy  analogy  the  term  of  allegiance  was  gradually 

brought  to  signify  all  other  engagements  whksh  subjects  owe  to  their 

prkice,  as  weU  as  mere  teiritorial  duties ;    and  the  oath  of  allegiance 

contained  for  upwards  of  six  hundred  years,  a  promise  *^  to  be  true  and 

faithful  to  the  king  and  his  heirs,  and  truth  and  faith  to  bear  of  life  and 

limb  and  terrene  honour,-  and  not  to  know  or  hear  of  any  ill  or  damage 

intended  him  without  defending  therefrom."     These  were  the  exact  words 

also  of  the  oath  of  allegiance  in  Scotland,  and  the  clause  in  italics  was  the 

cauae  of  the  adherence  of  the  official  men  and  the  bishops  to  the  house  of 

Stuart  at  the  Revolution  in  1688.     Sir  Matthew  Hale  remarks,  that  this 

oath  was  short  and  plain,  not  entangled  with  long  and  intricate  clauses  or 

declarations,  and  clearly  comprehends  the  whole  duty  of  a  subject  to  his 

sovereign.      At  the  Revolution  the  oath  of  allegiance  was  altered,  the 

subject  simply  swearing,  ^'  that  he  will  be  faithful,  and  bear  trtie  allegiance 

to  the  king;"  this  form  was  introduced  by  the  convention  parliament,  and 

is  more  general  and  indeterminate  than  the  former,  as  it  neither  binds  to 

continue  their  fidelity  to  t?ie  hevTj  nor  in  any  manner  specifies  in  what 

that  allegiance  consists.     The  oath  of  supremacy  is  principally  intended  as 

a  renunciation  of  the  pope's  pretended  authority,  as  no  crown  can  be 

supreme  which  has  a  superior,  and  it  is  well  known  that  the  pope  pretended 
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to  be  lord  of  lords,  and  king  of  kings.  The  oath  of  abjuraUon  wai 
introduced  in  the  last  year  of  the  reign  of  Wiliiam  III.,  and  was  intended 
to  supply  the  loose  and  general  texture  of  the  oath  of  allegiance:  it  nua, 
'^  I,  A.  B.,  do  truly  and  sincerely  acknowledge,  profess,  testify,  and 
declare,  in  my  conscience  before  God  and  the  world,  that  our  soverogs 
lord,  king  William,  is  lawful  and  rightful  king  of  this  xeahn,  and  ail 
other  his  majesty's  dominions  and  countries  thereunto  belongiDg.  And  I 
do  solemnly  and  sincerely  declare,  that  I  do  believe  in  my  oonsdenee, 
that  the  perM>n  pretended  to  be  the  prince  of  Wales,  during  the  liie  of  tlie 
late  king  James,  and  since  his  decease  pretending  to  be  and  taking  upoa 
himself  the  style  and  title  of  king  of  England,  by  the  name  of  James  III., 
hath  not  any  right  or  title  whatsoever  to  the  crown  of  this  realm,  or  soj 
other  the  dommions  thereunto  belonging :  and  I  do  renounce,  refuse,  sod 
abjure  any  allegiance  or  obedience  to  him.  And  I  do  swear,  thati  wil 
bear  faith  and  true  allegiance  to  his  majesty  king  William,  and  him  viO 
defend  to  the  utmost  of  my  power,  against  all  traitorous  oonj^rades  and 
attempts  whatsoever  which  shall  be  made  against  his  person,  4»own,  or 
dignity.  And  I  will  do  my  best  endeavour  to  disclose  and  make  knon 
to  his  majesty  and  his  successors  all  treasons  and  traitorous  conqiiradei, 
which  I  shall  know  to  be  against  him  or  any  of  them.  And  I  do  laUhfinUj 
promise,  to  the  utmost  of  my  power,  to  support  and  maintain,  and  defend 
the  limitation  and  succession  of  the  crown,  against  him  the  said  JaiMi 
and  all  other  penons  whatsoever,  as  the  same  is  and  stands  limited  to  his 
majesty  during  his  majesty's  life,  and  after  hu  majesty's  decease  to  the 
princess  Anne  of  Denmark,  and  the  heirs  of  her  body,  being  protestaDU; 
and  for  default  of  such  issue,  to  the  heirs  of  the  body  of  his  majertj, 
being  protestants :  and  as  the  same  by  another  act  is,  and  stands  Innited 
after  the  decease  of  his  majesty  and  the-  princess  Anne  of  Denmaik,  and 
for  default  of  issue  of  said  princess  and  of  his  majesty  respectivdy,  to  the 
princess  Sophia,  electress  and  duchess  dowager  of  Hanover,  and  the  bein 
of  h^  body,  being  protestants.  And  all  these  things  I  do  sincerely  aod 
plainly  acknowledge  and  swear,  aoeordmg  to  these  express  vrords  by  me 
spoken,  and  accordmg  to  the  plain  and  common  sense  and  undenCandiog 
of  the  same  words,  without  any  equivocation,  mental  evasion,  or  seoet 
reservation  whatsoever.  And  I  do  make  this  recognition,  acknowledgmeot, 
abjuration,  renunciation,  and  promise,  heartily,  willingly,  and  truly,  upon 
the  true  faith  of  a  Christian."^  This  oath  might  now  with  great  proprieC; 
be  laid  aside,  since  that  illustrious  line  of  princes,  against  which  it  wu 
intended  to  operate,  are  long  nnce  become  extinct.  It  must  be  taken  by 
all  penons  in  any  office,  trust,  or  employment,  and  umf  be  tendered  bj 
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two  joaiieefl  of  the  peace  to  any  penon  whom  they  may  soipeet  of  diB- 
afTection  to  govenimeDt.  The  oath  of  allegiaiice  may  be  tendered  to  any 
one  above  the  age  of  twelve  yean,  whether  DatiTee,  denizens,  or  aliens. 

But  besidee  these  express  engagements,  there  is  also  an  implied,  original, 
and  virtual  aUegianoe,  which  every  subject  owes  to  his  sovereign,  ante- 
cedently and  independently  of  all  express  promise  or  oath,  even  although 
the  subject  should  never  swear  allegiance  in  form.  For,  as  the  king,  by 
descent  of  the  crown,  is  fully  invested  with  all  the  rights,  and  is  himself 
bound  to  perform  all  the  duties  of  the  sovereignty,  before  his  coronation, 
and  even  although  he  never  were  crowned;  so  is  the  subject  bound  to  his 
prince,  by  an  intrinsic  all^iance  before  the  superinduction  of  those  exter- 
nal bonds  of  oaths,  homage,  and  fealty,  which  were  merely  Instituted  to 
remind  the  subject  of  this  his  previous  and  bounden  duty,  and  for  the 
better  securing  its  performance.  The^brmal  profession,  or  oath  of  sub- 
jection, therefore,  is  nothing  more  than  a  verbal  declaration  of  what  was 
previoudy  implied  in  law.  On  this  subject  Sir  Edward  Coke  has  the 
iii^owing  just  and  emphatic  remaric :  *^  that  all  subjects  are  equally 
bounden  to  their  allegianoe,  as  if  they  had  taken  the  oath;  because  it  is 
written  by  the  finger  of  the  law  in  their  hearts,  and  the  taking  of  the 
corporal  oath  is  but  an  outward  declaration  of  the  same.'**  The  sanction 
of  an  oath,  it  is  true,  in  case  of  the  violation  of  the  duty,  accumulates 
greater  guilt,  by  superadding  treas(Mi;  but  it  does  not  increase  the  civil 
obligation  to  loyalty,  it  only  strengthens  the  social  tie  by  uniting  it  with 
reli^fion. 

Allegiance,  whether  expressed  or  implied,  is,  however,  distinguished  by 
the  law  into  two  sorts- or  species,  the  one  natural,  the  other  local;  the 
former  being  also  perpetual,  whereas  the  latter  is  only  temporary.  That 
which  18  natural  is  due  irrespectively  from  all  men  bom  within  the  king*s 
dominloDs  immediately  on  their  birth,  because  the  moment  they  are  born 
they  aiB  under  the  king's  protection,  and  that  too  at  a  period  when  from 
their  tender  age  they  cannot  protect  themselvea  Natural  allegiance, 
therefore,  becomes  on  the  part  of  the  subject  a  debt  of  gratitude,  which 
can  neither  be  forfeited,  cancelled,  nor  altered  by  any  change  of  time, 
pbMse,  or  circumstances  whatever,  unless  by  the  united  concurrence  of  the 
legislature.  A  British  subject  removing  to  France,  America,  or  China, 
still  owes  the  same  allegiance  to  the  king  of  Great  Britain,  as  if  he  were 
never  to  leave  the  kingdom,  and  that  too  were  he  to  be  absent  for  any 
number  of  years.  It  is  a  principle  of  universal  law,  that  the  natural 
bom  subject  of  one  prince,  cannot  put  off  or  discharge  his  natural  alle- 
giance to  his  sovereign  by  any  act  of  his  own,  no,  not  even  by  swearing 
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allegiance  to  anotlier;  for  the  oatnral  allegianoe  was  iotriiMic  and  prj 
thre,  and  antecedent  to  the  other,  and  cannot  be  dhreBted  witbont 
concorrent  act  and  content  of  that  prince  to  whom  it  was  fint  due.  ! 
true,  that  the  natural  bom  Bubject  of  one  prince,  to  whom  he  owei  ( 
glance,  may  be  entangled  by  subjecting  himself  abtolutdy  by  oathi 
another;  but  the  subjection  to  these  straits  and  difficaltie^,  that  is, 
serving  two  masters,  being  his  own  act,  it  is  unreasonable  that  he  sIm 
be  able  at  pleasure,  by  any  such  Toluntary  act  of  his  own,  to  throw 
his  allegiance,  and  unloose  the  bands  which  connect  him  with  his  nati 
sovereign.  The  legal  maxim,  nemo  potest  exuere  pairiamy  com) 
hends  the  whole  doctrine  of  natural  allegiance.  Thu  is  exemplified 
the  case  of  a  Mr  Eneas  Macdonald,  who  was  a  native  of  Great  Brit 
but  from  his  earliest  infancy  had  received  his  education  in  France,  I 
enjoyed  for  many  years  a  profitable  employment  in  that  kingdom,  and  1 
even  accepted  a  commission  in  the  French  king's  army.  Acting  on 
that  commission,  he  was  taken  in  arms  serving  against  the  king  of  h 
land,  for  which  he  was  indicted  and  convicted  of  high  treason;  but  receri 
a  pardon  on  the  conditioa  that  he  should  leave  the  kingdom,  and  rai 
abroad  during  all  the  days  of  his  natural  life.* 

Local  allegiance  is  what  is  due  by  an  alien,  or  a  native  of  a  fore^ 
country,  bemg  a  stranger  bom,  during  the  time,  and  no  longer,  that  I 
continues  within  the  king's  dominion  and  protection.  This  allegbn 
naturaUy  ceases  the  moment  that  the  alien  removes  to  another  sUtei 
kingdom.  It  has,  however,  been  laid  down  by  all  the  judges  of  Englad 
that  ^'  if  an  alien,  seeking  the  protection  of  the  crown,  and  baring 
fan)ily  and  effects  here,  should,  during  a  war  with  hb  native  coantn,| 
thither,  and  there  adhere  to  the  king's  enemiea  for  pitrposes  ofhmtt^ 
he  may  be  dealt  with  as  a  traitor.^f  Our  natural  allegiance  is,  tberefon 
perpetual,  but  the  local  allegiance  of  an  alien,  with  the  above  exoeptioi 
is  merely  temporary;  and  that  for  this  reason,  evidently  founded  on  tk 
nature  of  government,  allegiance  being  a  debt  due  from  the  subject,  upoi 
an  implied  contract  with  the  prince,  that  so  long  as  the  latter  afibni 
protection,  the  former  must  yield  an  implicit  obedience^  As,  therefore,  iH* 
prince  is  always  under  a  constant  tie  to  protect  his  natural  bom  subject 
at  all  times,  and  in  all  countries,  for  this  reason  their  allegiance  doe  t^ 
him,  ^^  not  only  for  wrath,  but  also  for  conscience^  sake,'*  is  eqoali) 
universal  and  permanent.  But,  on  the  other  hand,  as  the  prince  affbids 
his  protection  to  an  alien  only  during  his  residence  in  this  realm,  an  alien  i 
allegiance  is  consequently  confined  (in  point  of  time  at  least)  to  the 
duration  of  hb  residence;  and  (in  point  of  locality)  to  the  dominions  o( 

*  Sir  M.  Foster,  £0.  f  Forter,  185. 
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British  empire.  From  these  considerations  Sir  Matthew  Hale  deduces 
I  ooiMequence :  ^^  that  though  there  should  be  an  usurper  of  the  crown, 
iwhile  he  is  in  full  possession  of  the  sovereignty ,  it  is  treason  for  any 
Ject  to  practise  any  thing  against  his  crown  and  dignity;  and,  therefore, 
^ngh  the  true  prince  should  regain  his  sovereignty,  attempts  formerly 
^e  aigainst  the  usurper  (unless  these  have  been  made  in  defence  or  aid 
the  rightful  king)  have  always  been  punished  with  death,  on  account  of 
%t  temporary  allegiance  which  was  due  to  the  usurper  as  king  de  facto* 
ud  after  king  Edward  IV.,  of  the  house  of  York,  recovered  the  crown. 
lich  had  been  usurped  by  three  successive  sovereigns  of  the  house  of 
■ncaster,  treasons  committed  against  Henry  YI.,  the  last  usurper  of  that 
le,  were  capitally  punished;  though  Henry  himself  had  been  declared  by 
irliament  an  usurper/' 

This  oath  of  allegiance,  or  rather  the  allegiance  itself,  is  held  not  only 
^plicable  to  the  political  capacity  of  the  king,  or  regal  office,  but  also  to 
b  natural  person,  or  blood  royal.  For  the  misapplication  of  their 
Begiance  to  the  crown  or  regal  capacity,  exclusive  of  the  person  of  the 
ing,  the  Spensers  were  banished  in  the  reign  of  Edward  II.  Hence 
rose  that  principle  of  personal  attachment  and  affectionate  loyalty,  which 
iduced  our  forefathers  on  various  occasions,  but  especially  in  the  case  of 
he  princes  of  the  house  of  Stuart,  to  hazard  all  that  was  dear  to  them^- 
ife,  fortune,  and  family — in  defence  and  support  of  their  liege  k)rd  and 
overeign.  I  have  no  doubt  but  the  same  principle  would  actuate  their 
K>ns,  were  it  God's  will  that  their  loyalty  to  the  house  of  Brunswick  should 
be  tried  in  the  same  fiery  furnace. 

This  allegiance,  therefore,  both  exfH^ssed  and  implied,  is  the  peremp- 
tory duty  of  all  the  king's  subjects,  divided  however  into  the  natural  dis- 
tinctions of  local  and  temporary,  or  universal  and  perpetuaL  Their  rights 
are  also  distinguished  by  the  same  criterions  of  time  and  locality,  natural 
born  subjects  having  a  great  variety  of  rights,  which  they  acquire  by  their 
birth,  and  can  neither  forfeit  by  distance,  place,  nor  time,  except  by  their 
own  misconduct  in  the  breach  of  any  known  law.  Aliens  are  in  some 
degree  in  the  same  positron,  though  their  rights  are  much  more  circum- 
seribed,  being  acquved  only  by  their  residence  within  the  king*s  dominions, 
and  of  which  they  are  deprived  whenever  they  withdraw  from  his  protection. 
I  w3i  endeavour  ix>  point  out  some  of  the  principal  lines  whereby  they  are 
distinguished  from  native  subjects,  descending  to  farther  particulars  as 
tbej  come  in  course.  ^ 

An  alien  bom  may  purchase  lands  or  other  estates,  but  not  for  his  own 
Qfle;  for  the  king  is  thereupon  entitled  to  them.  A  woman  alien  can- 
not be  endowed,  unless  she  marries  by  the  king's  license;  in  which  case 
she  may  be  endowed  :  neither  can  a  husband  alien  be  a  tenant  by  courtesy, 
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that  isy  hold  an  estate  in  right  of  his  wife.  If  an  alien  could  aeqaire  a 
permanent  property  in  lamfs,  he  mmt  owe  an  aBegiance,  eqaaHy  pemuem 
as  that  property,  to  the  king  of  Great  BritMn,  and  which  would  of  eoone 
be  inoonsisteni  with  the  allegiance  which  he  owes  to  his  own  natural  liege 
lord;  and  besides,  in  process  of  time,  the  nation  might  become  subject  to 
foreign  influence,  and  of  course  liable  to  many  inconveniences.  Among 
other  reasons  which  might  be  given  for  (he  constitution  of  this  pomt,  H 
seems  to  have  been  intended  by  way  of  punishment  for  the  alien's  pr^ 
sumption  in  attempting  to  procure  any  landed  property,  that  by  the  ts^ 
law  such  contracts  were  made  void.  For  the  vender  is  not  affected  bj  it, 
he  having  resigned  his  right,  and  received  an  equivalent  in  exchanee. 
Nevertheless,  an  alien  may  acquire  a  property  in  goods,  money,  and  other 
personal  estate,  or  may  hire  a  house  for  his  habitation;  because  personal 
estate  is  of  a  transitory  and  movable  nature;  and  besides,  this  indulgence 
to  strangers  is  necessary  for  the  advancement  of  trade  and  commerce. 
Aliens  may  trade  as  freely  as  other  people,  only  they  were  subject  to 
certain  higher  duties  at  the  customhouse,  but  which  were  removed  by  tbe 
24  Qeorge  III.  There  were  also  some  obsolete  statutes  of  Henry  YIIl, 
which  prohibited  alien  artificers  from  working  for  themselves  in  this 
kingdom;  but  it  is  generally  held  that  they  were  virtually  repealed  by 
statute  5  Elizabeth,  c.  7.  But  Mr  Hargrave  says,  that  the  statute  3*2  of 
Henry  YIII.  is  still  unrepealed,  notwithstanding  its  apparent  opposition 
to  good  policy  and  the  improved  spirit  of  commerce  and  the  age  in  vvhich 
we  live.*  An  alien  may  bring  an  action  concerning  personal  property; 
may  make  a  will,  and  dispose  of  his  personal  estate  in  Great  Britain;  bat 
It  is  not  so  in  France,  when  on  the  death  of  an  alien,  the  king  is  entitled 
to  claim  and  take  possession  of  all  his  property,  by  the  droit  cTauhame^ 
or  jtis  albinatus^  unless  indeed  the  alien  enjoyed  any  peculiar  exception. 
But  when  these  rights  of  an  alien  are  mentioned,  it  must  be  borne  in  mind 
that  it  is  only  friendly  aliens,  that  is,  the  natives  of  those  countries  which 
are  in  peace  and  amity  with  ourselves,'  who  are  entitled  to  these  pririlegw. 
Aliens,  or  natives  of  foreign  countries  at  war  with  ourselves,  havenosucli 
rights  and  privileges  during  the  continuance  of  the  war,  unless  by  the 
king's  special  favonr.  But'  an  alien  enemy  could  ^ue  in  our  courts  on  a 
ransom  bill,  before  all  ransoms  of  captured  ships  were  prohibited  by  statute 
22  Geo.  III.,  c.  3.;  and  Lord  Mansfield,  in  a  case  of  that  kind,  decM 
from  the  bench,  that  ^'  it  was  sound  policy  as  well  as  good  morality,  to 
keep  faith  with  an  enemy  in  time  of  war.  This  is  a  contract  which  ari;^^ 
out  of  a  state  of  hostility,  and  is  to  be  governed  by  the  law  of  nations  ai?d 
the  eternal  rules  of  ju8tice."t 

*  Coke.     LUl.  2.  n.  7.  f  Doug.  625. 
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When  it  is  said,  that  an  alien  is  one  that  is  born  out  of  the  king's  domi- 
nions or  aDegianoe>  it  must  be  undentood  with  some  degree  of  restrietion. 
Before  the  Restoration,  the  common  law,  with  a  very  few  exceptions,  made 
every  man  bom  out  of  the  kingdom  an  alien,  so  that  after  that  happy 
erent,  when  the  throne  and  the  altar  were  restored,  a  particular  act  of 
parliament  became  necessary  *'  for  the  naturalization  of  children  of  his 
majesty's  English  subjects,  born  in  foreign   countries  during  the  late 
troubles."*     This  maxim  of  the  common  law  proceeded  pn  the  general 
principle  that  every  man  owes  a  natural  allegiance  to  the  sovereign  under 
whoae  protection  he  is  born,  and  that  he  cannot  owe  two  such  allegiancea, 
or  serve  two  masters  at  once.     The  children  of  the  king's  ambassadors 
born  abroad  were  always  held  to  be  the  king's  natural  subjects,  because 
the  father,  though  residing  in  a  foieign  country,  owes  not  even  a  local 
allegiance  to  the  prince  to  whom  he  is  sent,  but  is  the  representative  of 
his  own  sovereign,  who  owes  allegiance  to  no  man.     So  also  with  regard 
to  his  son;  he  was  supposed  by  a  sort  of  fiction  to  be  bom  under  the  king 
of  Great  Britain's  allegiance,  represented  by  his  father  the  ambassador* 
In  the  same  sense  the  children  of  other  British  subjects  who  are  bom  under 
the  roof  of  the  British  ambassador,  are,  to  all  intents  and  purposes,  British 
subjects,  and  not  the  subjects  of  that  sovereign  in  whose  dominions  they 
are  bom.   It  is,  therefore,  very  customary  for  our  countrywomen  residing 
abroad,  to  repair  for  their  accouchement  to  the  house  of  his  majesty's 
ambassador,  which  preserves  their  rights  as  British  subjects.     To  en- 
courage foreign  coaunerce,  it  was  enactedf  that  all  children  born  abroad, 
provided  both  their  parents  were  at  the  time  of  the  birth  in  allegiance  to 
the  king,  and  the  mother  had  passed  the  sea  by  her  husband's  consent, 
might  inherit  as  if  they  had  been  born  in  England;  and  it  has  accordingly 
been  so  adjudged  in  behalf  of  merchanto.     But  by  several  statutes  of  more 
modem  date,  these  restrictions  have  been  still  farther  taken  off,  so  that  all 
children  bora  abroad  in  foreign  countries,  whose /a^^^«  {or grcmdfather9 
by  the  father's  side)  were  natural  bom  subjects,  are  now  esteemed  natural 
born  subjects  themselves.    Unless  indeed  these  said  ancestors  were  attainted 
or  banished  beyond  sea  for  high  treason,  or  were  at  the  birth  of  such 
children  in  the  service  of  a  prince  at  enmity  with  the  crown  of  Great 
Britain.    All  these  exceptions  to  the  common  law,  however,  are  in  cases 
where  the  father  or  grandfather  is  a  natural  bom  subject;  but  there  is  no 
proTision  made  for  the  children  who  have  been  born  abroad,  of  a  mother 
a  natural  bora  British  subject  who  has  married  a  foreigner.     And  in  the 
case  of  the  count  Duroure,  who  was  a  Frenchman,  and  had  married  an 
Englishwoman,  by  whom  he  had  a  son  bom  in  France,  it  was  decided  that 

*  Statut45  29Car.  n.,c6.  f  85  Edward  III.,  st  2. 
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ih^  ton  could  not  inherit  his  mother's  lands  in  England,  beeaoae  be  w 
to  aO  intents  and  purposes  an  alien.  Yet  the  grandchildren  of  aneh  male 
ancestors  are  not  privileged  in  respect  of  the  alien's  duty,  except  they  be 
protestants,  and  actually  reside  within  the  reahn;  neither  are  they  enaiild 
to  daim  any  estate  or  mterest,  unless  the  claim  is  made  within  five  yean 
after  the  same  shall  accrue. 

The  children  of  aliens  bom  in  Great  Britain  are,  generally  speakmg, 
esteemed  natural  bom  subjects,  and  entitled  to  aD  the  privileges  of  such, 
unless  the  alien  parents  are  acting  in  the  realm  as  enemies.  In  this  par- 
ticular the  constitution  of  France  differs  from  ours ;  for  by  their  jns 
oJbmahM  in  that  kingdom,  a  child  bora  of  foreign  parents  b  an  aUen, 

A  DENIZEN  is  an  alien  bora,  who  has  obtained,  ex  danatiane  le^is^ 
letters  patent  from  the  king  to  make  him  a  British  subject,  a  high  and 
incommunicable  branch  of  the  royal  prerogative.  A  denizen  is,  therefoiv, 
a  sort  of  middle  state  between  an  alien  and  a  natural  born  subject,  and 
partakes  of  both  their  natures.  He  may  either  purchase  lands  at  ha 
discretion,  or  succeed  to  them  by  will  or  devise,  neither  of  which  an  alwn 
can  do,  but  he  cannot  take  by  inheritance,  which  a  natural  born  subject 
can  do;  for  the  denizen's  parent,  through  whom  he  must  dairo,  being  ao 
alien,  had  consequently  no  inheritable  blood,  and  therefore  could  not  ooo- 
vey  any  to  his  son.  And  upon  a  like  defect  of  hereditary  blood,  a  denisen's 
issue  born  before  denization,  cannot  inherit  his  real  property,  but  his 
iMue  born  after  may.  A  denizen  is  not  excused  from  paying  the  alien's 
duty,  and  some  other  mercantile  burdens.  All  denizens  are  ahsolotdr 
barred  the  privilege  of  being  either  members  of  the  privy  council,  or  of  the 
great  council  of  the  nation— parliament — and  that  too  either  of  the  hoose 
of  peers  or  commons.  Neither  can  they  enjoy  any  office  of  civil  or  military 
trust,  nor  be  capable  of  accepting  any  grant  of  lands  from  the  crowo. 
Natural  bom  subjects  may  devise  a  title  by  descent,  through  their  parenti 
or  any  ancestor,  though  they  may  have  been  aliens.  But  by  a  suhaeqaent 
statute,*  the  following  restriction  has  been  superadded :  that  no  natural 
bora  subject  shall  devise  a  title  through  an  alien  parent  or  ancestor,  unfea 
he  be  born  at  the  time  of  his  ancestor's  death,  who  dies  seised  of  the  estate 
which  he  claims  by  descent.  With  this  exception,  that  if  a  descent  shall  be 
cast  upon  the  daughter  of  an  alien,  it  shall  be  divested  in  favour  of  an 
after  born  son;  and  in  case  of  an  after  bora  daughter  or  daughters  odj, 
aU  the  sisters  shall  be  co-parceners. 

Naturalization  can  only  be  performed  by  act  of  pariiament,  for 
the  act  of  naturalization  puts  the  alien  in  exactly  the  same  state  as  if  he 
had  been  born  under  the  king's  allegiance,  with  thw  exception,  that  he, 

*  11  &  18  W.  and  M.,  c.  6.    26  Geo.  II.,  c.  39. 
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u  weU  88  a  denixeii,  is  incapable  of  being  a  member  of  the  privy  council 
or  paiiiameDt,  or  of  holding  offices,  grants,  &c.  This  restriction  was 
found  neeessarj  by  our  ancestors  after  the  Revolution,  arising  out  of  a 
jealousy  of  the  partiality  which  the  prince  of  Orange  so  glaringly  showed 
towards  hb  Dutch  favourites,  on  whom  he  bestowed  titles,  and  would  have 
bestowed  all  the  crown  lands  in  the  kingdom,  had  not  the  pariiament 
remonstrated  with  him  in  a  way  not  to  be  misunderstood.*  Without  this 
disabling  clause,  no  bill  of  naturalization  can  be  received ;  nor  without  a 
dause  diaabling  the  person  from  obtaining  any  immunity  in  trade  thereby 
in  any  foreign  country,  unless  he  shaU  reside  in  Great  Britain  for  seven 
years  next  after  the  commencement  of  the  session  in  which  he  has  been 
naturalized.  Neither  can  any  person  be  naturalized  or  restored  in  blood, 
unless  he  has  received  the  sacrament  of  the  Lord's  supper  within  one  month 
before  the  bringing  in  of  the  bill;  and  unless  he  also  takes  the  oaths  of 
aUegiance  and  supremacy  in  the  presence  of  the  parliament.  But  in  the 
cases  of  foreign  princes  and  princesses,  these  provisions  have  usually  been 
dispensed  with  by  special  acts  of  parliament,  previous  to  the  introduction 
of  bills  for  their  naturalization. 

These  are  the  principal  distinctions  between  aliens,  denizens,  and  natives, 
and  which  parliament  has  frequently  endeavoured  to  set  aside  since  the 
Revolution  by  one  general  act  of  naturalization  in  favour  of  all  foreign 
protestants.  It  was  attempted  in  the  reign  of  queen  Anne.  But  after 
three  years'  experience  of  its  inexpediency^  it  was  repealed,  with  the 
exception  of  the  clause  which  has  just  been  mentioned  for  naturalizing  the 
children  of  British  parents  bom  abroad.  Every  foreign  seaman  who  serves 
for  two  years  in  time  of  war  on  board  a  British  man  of  war  is,  by  virtue 
of  the  king's  proclamation,  ipso  facto  naturalized,  under  the  restrictions, 
however,  of  the  statute  of  Id  WiL  III.,  already  noticed;  and  aU  foreign 
protestants  and  Jews,  after  a  reddence  of  seven  years  in  any  of  the  Ame- 
rican colonies,  without  having  been  absent  for  more  than  two  months  at  a 
lime,  and  also  all  foreign  protestants  who  have  served  two  years  there  in  a 
military  capacity,  or  have  been  employed  for  three  years  in  the  whale 
fishery,  without  afterwards  absenting  themselves  from  the  king's  dominions 
for  more  than  one  year,  and  none  of  them  falling  within  the  incapacities 
already  mentioned,  shall  on  taking  the  oaths  of  allegiance  and  abjuration,f 
or,  in  some  particular  cases,  an  affirmation  to  the  same  eflPect,  be  natu- 
ralized to  all  intents  and  purposes,  as  if  they  had  been  natural  bom  subjects 
of  the  British  crown.  Except  as  to  sitting  in  pariiament,  holding  offices, 
and  receiving  grants  of  land,  &c.  from  the  crown.  They  are  therefore 
admissible  to  aU  the  other  privileges  to  which  protestants  or  Jews  bora  in 

♦  12Wil.  III.  t  4  Geo.  II.,  c.  21. 
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this  kingdom  are  entitled.  The  famous  Jew  bill  in  the  year  1753,  rns 
the  subject  of  Yery  high  debates,  but  which  was  carried,*  and  enabled  ^ 
Jews  to  prefer  bills  of  naturalization  in  parliament  without  reoeiTing  d^ 
sacrament  of  the  Lord's  supper  according  to  the  rites  of  the  church  U 
England,  which  had  been  ordained  by  the  statute  passed  in  their  frnwr 
by  James  I.  This  statute,  however,  was  only  in  force  a  few  monllifi, 
and  was  repealed  the  following  year:  ^^  that  the  above  mentioned  aot,ud 
the  several  matters  and  things  therein  contained,  shall  be,  and  is,  and  an^ 
hereby  repealed  and  made  void  to  all  intents  and  purposes  whatsoever.'f 


THE  CLERGY. 


The  people,  whether  aliens,  denizens,  or  natural  born  subjects,  arp 
divisible  into  two  kinds,  clergy  and  laity.  Aliens  and  denizens  hare  been 
already  discussed.  The  following  section  will  be  devoted  to  the  dergr, 
comprehendug  all  persons  in  holy  orders,  and  in  ecclesiastical  offices. 
The  lay  part  of  his  majesty's  subjects,  or  such  of  the  people  as  are  do( 
comprehended  under  the  denomination  of  the  clergy,  are  divided  into 
the  distinct  states  of  the  civil,  the  military,  and  the  maritime,  have  been 
already  described,  and  we  therefore  refer  to  them  merely  in  this  place. 

This  venerable  body  of  men,  being  separate  and  set  apart  from  tbe  rest 
of  the  people,  in  order  to  attend  more  closely  to  the  service  of  Almightr 
God,  have  in  consequence  considerable  privileges  allowed  them  by  ibe 
municipal  laws  of  these  kingdoms,  which  formerly  were  much  g;reater, 
but  which  were  greatly  abridged  at  the  Reformation,  on  account  of  tbe 
abominable  abuses  which  had  crept  into  the  whole  body  of  the  Ronusb 
clergy.  The  laws  having  exempted  them  from  almost  every  penonaldotj 
and  obligation,  they  attempted  to  relieve  themselves  from  every  secular 
tie.  In  reflecting  on  this  most  absurd  abuse  of  their  reasonable  privfle^ 
Sir  Edward  Coke  observes,  *'  that  as  the  overflowing  of  waters  doth  many 
times  make  the  river  to  lose  its  proper  channel,  so  in  times  past  ecclesias- 
tical persons,  seeking  to  extend  their  liberties  beyond  their  true  bonods, 
either  lost  or  enjoyed  not  those  which  of  right  belonged  to  them/'t  Tbe 
personal  exemptions  which  the  Romish  clergy  enjoyed,  still  for  the  most 
part  continue  to  be  enjoyed  by  their  protestant  successors.  A  dergjrnsn 
in  any  part  of  Great  Britain,  cannot  be  compelled  to  serve  on  a  jorj, 
nor  to  appear  at  a  court  leet,  or  view  of  Frankpledge  in  England  or 

»  26Geo.  il.,c.26. 

f  27  Geo.  n.,  c.  l.^Blackstono's  Commentaries,  wiUi  FrofesBor  Christian's  Notes,  &r. 
Statutes  at  Large 
t  2  Inst.  4. 


THE  CLERGY.  607 

Ireland,  which  aluKWl  every  other  person  in  these  two  kingdoms  is  ohliged 
0  do :  but  if  a  layman  should  be  snmmoned  on  a  jury,  and  before  the 
trial  takes  place  he  should  take  holy  orders,  be  must  notwithstanding 
ippear  at  the  trial  and  be  sworn.  A  clergyman  cannot  be  chosen  to  any 
)eiDporal  office,  such  as  bailiflf,  reeve,  constable,  or  the  like,  in  regard  of 
lii  own  continual  attendance  on  his  sacred  functions.  He  is  privileged 
from  bemg  arrested  for  civil  suits  during  his  performance  of  divine  service, 
that  18  for  a  reasonable  time,  eundoy  redeundoj  et  fnorando^  in  going, 
returning,  and  remaining  to  perform  divine  service.  Also  in  cases  of 
felony,  a  clerk  in  orders,  that  is  a  clergyman,  could  have  had  the  benefit  of 
dergy,  without  being  branded  in  the  hand,  and  that  too  more  than  once; 
in  both  which  particulars  he  was  distinguished  from  a  layman.  This  was  a 
peculiar  privilege  of  the  clergy  of  the  church  of  England,  that  sentence 
could  never  be  passed  on  them  for  any  number  of  manslaughters,  bigamies, 
ample  Ureenies,  or  other  clergyable  offences;  but  a  layman,  even  a  peer, 
might  have  been  ousted  of  ciergy,  and  subjected  to  the  sentence  of  death  on 
a  second  conviction  for  a  clergyable  oiTence;  for  if  a  layman  had  once  been 
convicted  of  manslaughter,  he  might  for  bigamy,  or  any  other  felony  within 
the  benefit  of  clergy  afterwards  suffer  death,  on  production  of  the  previous 
conviction,  although  any  of  these  crimes  for  the  first  offence  would  not 
lubject  a  man  to  the  punishment  of  death.  But  for  the  honour  of  that 
nameroas  class  of  his  majesty's  subjects,  there  has  never  almost  been  an 
instance  in  which  they  have  had  occasion  to  claim  the  benefit  of  this 
prinlege. 

Benefit  of  clergy,  privilegrufn  clericale^  being  now  wholly  abolished,* 
the  law  on  the  subject  is  of  little  more  use  now  than  as  a  matter  of  history 
or  curiosity.  It  had  its  origin  in  the  pk>us  regard  paid  by  Christian 
princes  to  the  church  in  its  infant  state,  and  the  ill  use  which  the  Romish 
clergy  made  of  that  piety.  The  exemptions  which  their  piety  induced 
them  to  make,  were  principally  of  two  kinds:  1.  Exemption  oi places 
consecrated  to  religious  duties  from  criminal  arrests,  which  was  the 
foundatron  of  sanctuaries.  9.  Exemptions  of  the  persons  of  the  clergy 
from  criminal  process  before  a  secular  judge,  in  a  few  particular  cases, 
vhich  was  the  true  original  and  meaning  of  the  benefit  of  clergy,  ^'  The 
wisdom  of  the  English  legishiture  having,  in  the  course  of  a  long  and 
laborious  process,  extracted  by  a  noble  alchymy  rich  medicines  out  of 
poisonous  ingredients;  and  converted  by  gradual  mutatbns,  what  was  at 
fint  an  unreasonable  exemption  of  particular  popish  ecclesiastics,  into  a 
merciful  mitigation  of  the  general  law,  with  respect  to  capital  punishment.'' 
But  as  the  clergy  have  their  privileges,  so  also  they  have  many  disabilities, 

*  7&BGC0.  IV.,  c.  28. 
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on  account  of  their  spiritual  ayocations.  The  clergy  are  ineapaUe  c<f 
sitting  in  the  house  of  oommons,  because  they  sit  in  the  convocation,  whidi 
is  in  (ad  part  and  parcel  of  the  parliament  A  committee  of  the  house  of 
conunonr  in  1785,  decided  that  a  gentleman,  who  had  been  regularly 
admitted  to  deacon's  orders,  was  incapable  of  being  a  member  of  that  hooie. 
Many  of  the  arguments  in  that  case  might  with  equal  force  be  urged  for  the 
admission  or  exclusion  of  a  person  in  priesVs  orders.  The  chief  authoritiei 
for  the  exclusion  of  the  clergy,  are  certain  entries  in  the  journals  of  tbe 
house  of  commons,  where  it  is  urged  that  persons  returned  being  derks, 
they  either  have  or  might  have  a  voice  in  the  house  of  convocation.  Lord 
Coke  says,  ^'  that  none  of  the  clergy,  though  they  be  of  the  lowest  or^ff 
are  eligible,  because  they  are  of  another  body,  that  is»  of  the  coovocatbof 
and  he  refers*  to  an  entry  in  the  commons'  journals.  Bat  besides  these 
authorities,  there  are  canons  of  the  church  which  prohibit  the  dergy  from 
w)luntarily  reUnquisMng  the  office  of  a  deacon  or  minister,  from  usiog 
themselves  in  the  course  of  their  lives  as  laymen,  and  from  exerdsmij 
secular  jurisdietions,  Mr  Woodesdon  has  observedjf  that  the  arguments 
from  the  convocation  ought  not  to  be  urged  against  unbeneficed  eier^iDenj 
as  they  can  neither  sit  in  the  convocation,  nor  vote  for  the  procton  or 
representatives  in  convocation. 

The  same  reason  for  disqualifying  the  inferior  clergy  from  aitting  io  the 
house  of  commons,  were  it  good,  might  be  applied  for  the  exclusion  of 
the  bishops  from  the  house  of  lords,  because  they  sit  of  right  in,  and  fbnn 
the  upper  house  of  convocation,  to  which  they  are  summoned  by  the  king's 
writ,  and  are  not  elected  like  the  members  of  the  lower  house  of  convoca- 
tion. It  frequently  happens  that  a  lay  peerage  descends  to  a  dergymao 
in  priest's  orders :  but  it  has  never  been  supposed,  even  although  he  should 
obtain  a  benefice,  that  his  sacred  character  would  disable  him  from  taking 
his  seat  in  the  house  of  peers.  Until  the  Reformation,  twenty-nineof  the 
regular  clergy,  abbots  and  priors,  who  were  dead  in  law  to  moat  other 
purposes,  had  seats  in  the  house  of  lords  in  consequence  of  the  lands  which 
they  held  in  eapite  of  the  crown.  In  Scotland,  the  three  estates  sat  and 
voted  together  in  one  chamber.  It  would  have  been  unaccountable,  if  bj 
the  common  law  holy  orders  had  excluded  one  of  these  estates  from  parlia- 
ment, and  not  the  others ;  but  both  in  Scotland  and  Ireland,  the  ctergr 
were  declared  to  be  ineligible  by  statute;  by  which  we  may  cleariy  infer, 
that  without  the  authority  of  an  act  of  parliament,  the  clergy  wouh)  of 
common  right  have  participated  in  this  pririlege  with  other  subjects.  Mr 
Hody  very  justly  calls  the  argument  drawn  from  the  convocation  a  neir 
pretence^  which  was  resorted  to  in  the  time  of  queen  Mary  of  Uoodj 
memory, j:  in  order  to  exclude  some  proteatant  clergy  from  the  house  of 
*  4  Inst  47.  t  1  Gibs.  Cod.  180.  184.  j  Wight,  29a     Lord  Moimtin.  50. 
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commons.  In  the  time  of  Richard  II.,  there  is  a  remarkable  instance  of 
a  elergyman,  who  si^alized  himself  in  the  house  of  commons:*  he  is 
called  Sir  Thomas  Haxey,  clerk.  He  introduced  a  bill,  which  passed  the 
cooiaions,  to  lessen  the  king's  expenses,  and  to  remove  bishops  and  ladies 
from  his  court,  for  which  the  commons  were  obliged  to  ma^e  concessions, 
and  to  sttirender  the  author  of  the  bill  to  the  king.  He  was  tried  by  par- 
liament, and  condemned  to  die  as  a  traitor;  but  his  life  was  spared  hj  the 
intercession  of  the  bishops,  because  he  was  a  clergyman.  His  boldness, 
however,  shows  that  he  had  no  suspicion  that  his  title  to  a  seat  in  parlia- 
ment could  be  questioned.  As  little  weight  is  due  to  the  arguments  drawn 
from  the  canons  as  to  those  from  the  convocation;  for  by  proving  too 
much  they  prove  nothing;  for  were  these  available,  the  canons  would  also 
predude  the  dergy  from  acting  in  the  commission  of  the  peace,  a  secular 
jurisdiction  whksh  they  have  long  exercised.  If  the  clergy  were  eligible 
prior  to  the  enactment  of  the  canons,  or  independent  of  their  authority, 
then  the  validity  of  those  made  antecedent  to  the  25th  Henry  YIII.  may 
be  justly  questioned;  for  eligible  persons  might  in  all  cases,  and  may  still 
in  some,  be  compelled  to  serve  in  parliament  against  their  own  consent; 
and  no  set  of  men  ought  to  be  allowed  to  disable  themselves,  and  deprive 
their  country  of  their  services  by  any  laws  of  their  own  making,  which  are 
not  expressly  confirmed  by  the  king's  authority.  The  objectbn  to  a 
dergyman's  eligibility  does  not  seem  to  be  much  stronger,  even  when  he 
is  beneficed;  for  from  the  residence  enforced  by  the  spiritual  judge,  the 
ninth  chapter  of  the  articuU  clerici  exempts  and  privileges  those  who  are 
engaged  in  the  service  of  the  king  and  commonwealth;  ^'  nee  debet  did 
tendere  in  prejudicium  eeclesiaaticce  lUbertatis^  qtwdpro  rege  et  repub- 
lica  necessarium  invenitur;  whatever  is  found  to  be  necessary  for  the 
king  and  the  commonwealth,  ought  not  to  be  held  prejudidal  to  ecclesias- 
tical liberty :  a  declaration  which  lord  Coke  says  ought  to  be  written  in 
letters  of  gold.  An  attendance  in  parliament  is  pre-eminently  ^*' pro  reg^ 
et  repubUca  neeessariumj  necessary  for  the  king  and  commonwealth," 
and  the  presence  of  the  dergy  there  would  prevent  many  prejudices  and 
false  statements  regarding  the  church  from  gomg  abroad  through  the 
medium  of  the  speeches  of  honourable  members,  which  are  made  sometimes 
in  ignorance,  and  not  infrequently  from  malice  prepense.  The  late  Mr 
Canning,  for  instance,  accused  the  church  of  England  of  holding  the 
doctrine  of  cansubstantiatwn^  and  there  being  no  one  to  contradict  sudi  a 
libd  on  the  church,  it  went  abroad  to  the  world  as  doctrine  of  that  church. 
Whereas  cansubstanHation  and  tranaubstantiation  being  substanHaUp 
the  same  thing,  every  member  of  the  house  of  commons,  at  the  time 

*  Councils  and  Convocations,  429. 
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whan  that  manuunAle  ipaeoh  wu  made, had  taken  the  oath  agaiaai  k^waH 
flwocn  that  they  did  not  beLiere  one  word  of  any  tuck  doeirine.  Had  a 
oUrgyman  been  eligible  to  nt  in  parliameDt,  and  been  pMsent,  kk  oontn- 
diotbn  of  thb  dogmatic  aaaeition  would  have  placed  the  *^  bane  mi 
antidote"  befoie  the  public  at  the  lame  tine,  and  preTented  the  ifl  efiects 
af  tnoh  a  speech  on  the  public  mind. 

With  regard  to  the  residence  required  by  the  statute  of  Heniy  YI1I.»* 
^rafessor  Ohristian  is  of  opinion  that  important  rights  and  franchiaea  are 
not  lost  or  destroyed,  merely  because  they  become  in  some  degree  i 
aistent  with  the  provisions  of  a  new  statute,  which  is  entirdy  silent  i 
ing  them.  If  that  were  the  case,  the  beneficed  clergy  must  have  also  kist 
thev  capacity  to  sit  in  conTooatkm;  for  though  the  statute  makes  exeep- 
tions  in  cases  of  absence,  as  formerly,  on  pilgrimages  and  the  king's  senriee 
abroad,  yet  there  is  no  exceptbn  for  attendance  on  the  eomrocaliaiL  Bat 
even  at  the  time  when  the  clergy  taxed  themselves  in  convocation,  that 
ciroumstance  was  not  adequate  to  bar  them  from  electmg,  or  being  elected 
to  parliament  Taxation  is  certainly  an  important  branch  of  legkbtion, 
yet  it  is  fiur  from  being  the  whole  concern  of  that  power  which  sapmntends 
and  protects  our  lives,  our  liberties,  and  our  property.  When  the  dergy 
eeased  to  tax  themselves,  the  reason  for  their  sharing  m  the  rights  and 
privileges  of  representation  was  strengthened,  but  not  createA  After 
the  dergy,  in  their  convocation,  granted  the  last  subsidy  in  1663,  and 
were  afterwards  taxed  in  parliament,  as  if  this  alone  had  preduded  them 
from  a  share  of  pariiamentary  representation,  they  tendered  their  votes  at 
county  electkms  in  right  of  their  glebes,  which  have  ever  ainee  been 
received  with  tacit  approbation.  But  the  capacity  to  elect  and  to  be  elected 
being  originally  the  same,  when  you  take  away  an  obstruction  from  the 
one,  you  remove  it  from  the  other  also,  unless  some  express  law  has  super- 
induced a  further  impediment.  But  the  learned  professor  apprehends  that 
the  reason  why  the  clergy,  having  no  other  lands  than  their  glebes,  never 
voted  nor  were  elected  in  ancient  times,  did  not  in  any  d^ree  depend 
dther  on  taxation  or  the  convocation;  but  that  it  was  owing  antlrdy  to 
the  tenure  of  their  glebe  lands,  viz.frankahnoi^nj  which  exempted  them 
from  attendance  on  the  courts  of  the  king,  the  lords,  or  the  sherift;  and 
even  if  they  held  other  lands,  holy  orders  exempted  them  by  the  common 
law  from  secular  services  and  temporal  offices :  this  privilege  was  con- 
firmed by  magna  charta  and  the  statute  of  Martbridge.  This  was  an 
exemption,  but  not  an  exclusion.  But  what  have  now  become  important 
rights,  were  originally  considered  burdensome  duties.  It  is  not  strange, 
therefore,  that  the  clergy  should  avail  themselves  of  this  privilege,  tffl  the 
disuse  became  regarded  as  an  incapacity.!  These  glebe  lands  are  their 
*  Stat.  81,  c  la  18  Heory  VI.,  c  7. 
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fraehoMiL  WImd  tli«r  weie  atoAltod  to  Toie  in  liglii  of  iiMte  frMhrtdi. 
k  fefiowed  at  *  eonteqtiMee^  that  tbcy  were  aln  dig:ible  to  repntent, 
nnlesB  Mme  bMter  aothoritj  can  be  prodoeed  for  their  exeluaon^  iImii 
merely  dmue^  or  their  haring  a  roiee  in  the  eontooatioo^  where  they  no 
kniger  tax  themBelvei,  or  their  beli^  prohiUted  by  eanoni  whieh  m  other 
iMtaocoi  are  ^Hiregarded,  and  which  probably  conld  nerer  be  eeteened 
oUigntory  on  pailiaaent 

Mr  Home  Toohe,  a  gendeman  who  had  taken  prieii't  ordert  eariy  in 
life,  bnt  who  had  long  oeaaed  to  oAciatey  or  eren  to  appear  a«  a  clergy- 
man,  was  returned  for  Old  Samni.  No  petition  having  been  preiented 
withift  the  time  limited  by  CbenTiUe'e  act,  one  of  the  memben  moved  for 
the  appobitmenl  of  a  committee  to  leardi  for  precedeatt  respecting  the 
^gibiltty  of  the  dergy  to  tit  in  the  home  of  commons.  This  committee 
afterwards  reported,  diat  there  are  few  instances  with  partlcnlar  additioBa 
tiH  the  8th  of  Heary  lY.,  for  then  the  practice  of  returning  citneas  and 
bnrgosaes  by  indentures  annexed  to  the  writ  first  prevailed,  yet  they  find 
five,  with  the  addition  of  clericus*  The  committee  state  also,  that  no 
sQch  name  as  Sir  Thomas  Haxey,  formerly  mentioned,  exists  in  the 
retuAs  of  the  20(b  Richard  II.,  which  ale  perfect  and  extant  m  the 
Tower.  It  appeav,  however,  by  a  record  in  Bymer'M  Fadera*  that 
Sir  Thomas  Haxey  was  not  a  member  of  the  house  of  commons,  but  the 
earl  of  Nottingham's  proxy  in  the  house  of  lords.  At  that  period, 
naaa^,  in  the  reign  of  Ridiard  II.,  commoners  might  act  in  the  absence 
of  peers,  as  their  proxies.  Ahhoagh  it  is  manifest  from  this  record,  that 
Haaey  was  not  a  member  of  the  house  of  commons,  yet  the  iafereaee 
frons  the  case  is  plana,  that  if  any  prohibition  in  the  canoa  law  would  have 
prevented  him  from  representrog  a  county  or  borough  in  the  house  of 
Goansons,  the  same  obstacle  would  have  prevented  him  from  exercising 
the  lay  functions  of  a  temporal  peer  in  the  house  of  lords. 

When  the  question  of  the  eligibility  of  the  clergy  to  sit  in  the  lower 
house  of  parliameot  was  discussed  in  the  commons,  the  ^me  minister 
proposed  that  a  bill  should  be  brought  in  to  declare  the  clergy  ineligible, 
by  whieh  means  all  doubts  and  questions  m%fat  for  the  future  be  removed. 
The  debate  in  both  houses  went  chiefly  oh  the  point,  whether  this  statute 
would  be  declaratory  of  what  was  abeady  the  law,  or  introductory  of  a 
new  one.  Those  who  maintained  the  clergy's  ineligibility,  argued  chiefly 
from  the  canon  law;  but  the  opporite  party,  particularly  lord  chancellor 
Thuriow,  adopted  most  of  the  ailments  which  we  have  just  enumerated 
ae  the  sentiments  of  the  learned  editor  of  Sir  William  Blackstone's  com* 
mentarles.    By  an  actf  to  remove  doubts  req[ieoting  the  eUgiUttty  of 

*  Tom.  YII.  p.  844.  t  41  Geo.  III.,  c.  ?& 
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penont  in  holy  orders  to  dt  in  the  hooie  of  commoiii,  it  ww  declared  mi 
enaetedy  that  no  person  haying  been  ordained  to  the  office  of  a  prieil  or 
<leaeon,  is  or  shall  be  capable  of  being  elected  to  serre  in  pariiameot  as  • 
•nemfaer  of  the  hoose  of  commons;  and  if  any  such  person  shall  at  mtbe 
house,  he  shall  forfeit  £500  a-daj,  and  be  incapable  of  holding  any  pre- 
ferment  or  office  under  his  majesty.  But  the  rtatnto  wu  not  to  eitcod 
to  the  members  of  the  house  during  the  continuance  of  that  pariiamfloL 
Formerly  the  clergy  were  excluded  from  the  parliaments  of  Scotland  and 
Ireland,  and  now  by  this  statute  they  are  exduded  from  the  commoitt' 
house  of  the  imperial  parliament  of  Great  Britain.  . 

Although  the  clergy  have  some  priyileges  peculiar  to  their  aacrei 
office,  yet  they  are  not  without  their  disabilities  also,  on  account  of  their 
spiritual  functions.  From  what  we  have  said  above,  they  are  incapable  of 
sitting  in  the  house  of  commons,*  and  they  are  not  in  general  allowed  to 
take  any  lands  or  tenements  to  farm^  under  a  penalty  of  ten  poimib 
a-month,  and  a  total  avoidance  of  the  lease;  but  by  a  subsequent  aetf 
passed  for  the  purpose  of  consolidating  and  amending  the  existing  lavs 
relative  to  spiritual  persons,  this  clause  has  been  repealed.  The  second 
section  of  the  act  forbids  all  spvitual  persons  from  occupying  and  culti- 
vating any  lands  exceeding  in  the  whole  ieighty  acres,  without  his  bisfaop't 
consent,  under  a  penalty  of  £40  per  acre.  By  the  third  dauae  they  are 
equally  forbidden  to  engage  in  any  trade  or  dealing  for  gain,  under  the 
penalty  of  forfeiting  the  goods  thus  trafficked  in.  All  spiritual  persons 
engaged  in  keeping  schools,  and  giring  instruction  for  profit  and  reward, 
are  however  exempted  from  the  operation  of  this  clause ;  neither  does  it 
extend  to  goods  bought  or  resold  for  domestic  purposes,  provided  the  saaie 
were  originally  purchased  hofia  fide  for  absolute  use.  But  thej  ars  not 
to  sell  their  produce  in  any  market  or  place  of  public  sale.  Th^  cannot 
keep  any  tanhouse  or  brewhouse,  under  a  penalty  of  ten  pounds  per 
month.  This  singular  prohibition  against  a  tanhouse,  probably  originated 
in  some  practice  peculiar  to  the  times  when  the  act  was  paased.  A 
clergyman  cannot  engage  in  any  manner  of  trade,  nor  sell  any  merchandise 
whatever,  under  the  penalty  of  forfeitii^  treble  the  value.  But  though  a 
clergynum  is  subject  to  penalties  for  trading,  yet  his  contracts  are  valid, 
and  he  is  liable  to  be  made  a  bankrupt 

in  the  frame  and  constitution  of  ecclesiastical  polity  there  are  several 
ranks  and  degrees,  which  shall  be  considered  in  their  respective  order,  merelj 
as  they  are  taken  notice  of  in  the  secular  laws  of  England,  without  inter- 
meddling with  the  canons  and  constitutions,  in  this  place  at  least,  by  which 
the  clergy  have  bound  themselves.     When  we  come  to  treat  of  the  eonvo- 

*  21  Henry  VIII.,  e.  13.  |  67  Geo.  III.,  c  90. 
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aiion  of  the  dmreh  of  Bnglaiid,  ami  the  general  anembly  of  the  chareh 
f  Seotlaiid,  we  will  add  rach  farther  partieolarB  regarding  each  b»  do  not 
iQ  within  the  scope  of  this  article.  Meantime  we  will  consider  each 
irision  of  this  important  portion  of  the  people,  in  three  points  of  Yiewi 
I.  The  method  of  thenr  appointment;  9.  Their  rights  and  duties;  and» 
I.  The  maimer  wherein  iheir  character  or  office  may  cease. 


I.  An  arehbfdiop  or  hishap  fa  dected  by  the  chapter  of  his  cathedral  chnreh,  by  Tirtne 
f  a  McenK  from  the  crown.  In  very  early  tbnei,  election  was  the  asual  mode  of  elevation 
i  the  epiacopal  chair,  throughout  all  Christendom,  which  was  promiscuoudyperformed  by 
he  kity  as  weD  ss  the  dergy,  till  in  time  it  became  tumultuous^  and  the  emperors  and  other 
orereigiis  of  the  respectfre  kingdoms  of  Europe,  took  the  appointment  in  some  degree  into 
hdr  own  hands,  by  resenring  to  themselTes  the  right  of  confirming  these  elections,  and  of 
granting  inTestiture  of  the  temporalities  which  soon  began  to  be  unirenaUy  annexed  to  this 
piritual  dignity.  The  dected  bishop  could  ndther  be  conseciated,  nor  reodve  any  secular 
>n}fit8,  without  having  previous  confirmatiou  and  investiture.  Pope  Adrian  I.,  and  the 
ioundl  of  lAteian,  in  the  year  773,  acknowledged  this  right  to  be  vested  in  the  emperor 
Charlemagne,  and  it  was  unlveraally  exercised  by  all  other  Christian  princes :  but  the  policy 
)f  Rome  began  by  degrees  to  exdude  the  laity  from  any  share  in  these  dections,  and  to 
sonfine  them  wholly  to  the  der<ry,  and  which  at  length  they  completdy  effected.  The  hiity 
yielded  their  privilege  the  more  readily,  that  they  soon  practlGally  discovered  that  it  was  a 
right  of  Tery  little  consequence,  so  long  as  the  crown'  or  the  pope  was  in  possession  of  an 
absolute  negative,  which  was  in  fkct  equivalent  to  a  direct  right  of  nomination.  Hence  the 
ri^ht  of  appointing  to  bishoprics  is  said  to  have  been  in  the  crown  of  England,  as  wdl  ss  the 
Gther  kingdoms  of  Europe,  even  in  the  Saxon  times ;  because  the  rights  of  confinnation  and 
invesdtiire  were  in  effect,  though  not  formally,  a  right  of  complete  donation.'*  But  when 
by  length  of  time  the  custom  of  making  dections  by  the  dergy  alone  was  fully  established, 
the  popes  began  to  except  against  the  usual  method  of  granting  these  investitures,  which 
wBs/wr  annuhtm  et  baculum,  by  the  prince  delivering  to  the  prelate  dect  a  ring  and  pastoral 
Etaff,  or  crosier.  Pretending  that  this  was  an  encroachment  on  the  church's  authority,  and 
an  attempt  to  confer  a  spiritual  jurisdiction  by  these  symbols,  pope  Hildebrand^  commonly 
called  Gregory  Y II.,  towards  the  close  of  the  eleventh  century,  published  a  bull  of  excom- 
monfeation  against  all  princes  who  should  dare  to  confer  investitures,  and  all  prelates  who 
disald  venture  to  receive  them.  This  was  a  bold  and  eflectual  step  towards  effecting  the 
plan  then  adopted  by  the  Roman  see,  of  rendering  the  dergy  entirdy  independent  of  the 
dril  authority;  and  long  and  eager  were  the  contests  ocoanoned  by  this  unjustifiable  daim 
of  the  pope.  But  at  length,  when  the  emperor  Henry  Y.  agreed  to  remove  all  suspidon  of 
eneniachment  on  the  spiritual  chaiacter,  by  conferring  investitures  in  his  dominions  for  the 
future  per  sceptrum,  and  not  as  formerly,  per  annulum  et  baculum  ;  and  when  the  kings  of 
England  and  France  consented  to  alter  the  forms  in  their  kingdoms,  and  recdve  only  homage 
from  the  bishops  for  their  temporalities,  instead  of  investing  them  with  the  ring  and  croder, 
the  court  of  Rome  found  it  prudent  to  suspend  its  other  pretendons  till  a  more  canrenlent 


This  ooneeadon  was  obtained  from  Henry  I.  of  England,*  glad  to  compound  his  rights 
mth  that  obstinate  and  arrogant  prelate,  archbishop  Ansdm,  in  the  year  1107;  but  about 
a  ontury  aflmrwards^  in  order  to  obtain  the  protection  of  the  pope  against  the  rebdlion  of 
his  discontented  barons,  king  John  was  also  prevailed  on  to  concede  to  all  the  monasteries 
and  cathedral  churches  in  the  kingdom,  the  free  right  of  decting  thdr  prdates,  whether 
they  were  abbots  or  bishops,  reserving  to  the  crown  only  the  custody  of  the  temporalities 
during  the  vacancy.  On  the  refusal  of  the  form  of  granting  a  license  to  dect,  (which  is  the 
origiod  of  the  conge  tCdire,)  the  dectors  might  proceed  without  it;  the  crown  daiming  the 

*  Seklen. 
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caiif&     King  John  ezpresly  recognized  this  gnuit  in  his  tunmu  Great  Chuier,  to  wfaad 
we  refer  our  reader,  and  was  re-established  by  Edtmund  III.* 

Bat  «i  the  sapprettion  of  the  pope^e  enpremacy  at  Ae  ReAmndfeo  by  Heny  TIlL^f 
the  andent  right  of  nominallon  was  in  effict  restorad  to  thearovfii.  It  «M  ended  tkatu 
every  future  avoidanoe  of  a  bishopric,  the  king  may  send  hit  usual  lioenae  to  the  deaa  and 
chapter  to  proceed  to  election.  This  statute  was  afterwards  repealed  by  Edward  VI^  ud 
it  was  then  enacted,  that  all  Mshoprics  should  be  donstire  as  fomieriy.  'fhe  rtatate  tf 
Edward  VI.  slates  in  the  praaaible,  that  these  electiaM  are  in  very  deed  no  electioii;  Wt 
only  by  a  writ  of  cong0  d'eUre,  have  coloun^  shadows,  or  pretanoes  of  dection.  This  a 
oerlainiy  good  common  sense ;  for  the  permisnon  to  elect,  where  a  power  of  nQectien  &m 
not  exist,  can  hardly  be  reconciled  with  freedom  of  eleetioo.  This  statute  waa  agiin  repedad 
by  Mary.  The  Mshoprics  of  the  new  foundation  wire  always  donative,  and  all  the  IriA 
bishoprics  are  so.  If  the  dean  Mid  chapter  delay  their  election  above  twelve  da}*!,  thi 
nomination  devolves  on  the  king,  who  may  by  lettera  patent  appoint  such  pensns  as  he 
pleases.  The  election  or  nomination  of  a  bishop  must  be  signified  by  the  Idng*s  ieticn 
patent  to  the  archbishop  of  the  province ;  but  if  it  be  of  an  aichbishop>  it  must  be  sigmfied 
to  the  other  archbishop  and  two  other  bishops  or  to  four  bishops,  requiring  them  to  caDfin, 
invett,  and  oonsecFate  the  person  so  elected ;  which  they  are  bound  to  periorm  immediaidy, 
and  without  any  appUcatk)n  to  the  see  of  Rome.  After  which  the  bishop  elect  shall  m»  the 
king  for  his  temporalities,  shall  make  oath  to  the  king  and  to  none  other,  and  shall  ttia 
restitution  of  his  secuhur  poasessious  out  of  the  king*s  hands  only.  It  is  a  prevailing  ralpr 
error,  that,  before  accepting  the  bishopric  which  is  oiTered  to  him,  every  bishop  afiecti  a 
maiden  coyness,  and  answen  rwto  qnteoparu  The  bishops  do  not  give  any  soch  aoswer  at 
present,  and  it  is  more  than  probable  that  they  never  did  at  any  time  in  this  caontry.  And 
if  any  such  dean  and  chapter  do  not  elect  in  the  manner  appointed  in  the  aot»  or  if  the 
archbishop  or  bishop  should  refuse  to  confirm,  invest,  and  cansecrato  sucb  bishop  elect,  they 
shall  incur  all  the  penalties  of  a  yremunire.  In  the  form  of  consecrating  bishops,  itis^ieded 
and  confirmed  by  various  stetutes  since  the  Reformation,  that  at  his  coaiseciation  a  bisbaf 
must  be  full  thirty  yean  of  age.  But  in  popish  times  there  do  not  seem  to  ^ve  beeaaaj 
such  restrictions  i  ibr  all  history  is  full  of  instanoesof  bishops  and  archbiahops  being  af^ated 
by  the  plenitude  of  the  pope's  power  even  in  infincy.  The  arehbishopric  of  St  Aodieva 
was  held  by  an  illegitimate  son  of  James  IV.,  who,  doffii^  the  episcopal  lobe,  and  encased 
in  armour,  was  killed  at  the  early  age  of  eighteen  yean,  fighting  aide  by  side  with  hia  nyal 
father  at  Flodden  Field. 

The  church  of  England  ia  governed  by  two  archbishops  and  twenty-four  biahepa,  bsMei 
the  bishop  of  Sodor  and  Man,  who  is  not  a  lord  of  parliament.  The  chnrah  of  Inbad  a 
governed  by  four  archbishops,  and  formeriy  eighteen  bishopo :  but  a  reoeait  act  of  pariiiuwint 
has  reduced  the  whole  number  of  archbishops  and  bishops  to  eleven.  An  aiciibUepii  the 
chief  bishop  of  the  province.  Next  under  the  king  he  has  supreme  power,  aotiiority,  and 
jurisdiction,  in  all  causes  and  things  eccleniastical.  In  Italy  the  title  of  an  arehUsliop  is moRij 
a  title  of  honour;  he  has  the  precedence  of^  but  no  power  or  authority  over  other  Uchepi 
Metropolitan  ia  a  title  given  to  the  biahop  of  the  cM^  dty  of  a  provinee.  He  ia  alao  it)i0d 
primate,  because  he  ia  primui,  or  first  in  the  province.  A  patriarch  is  the  chief  bialupoRr 
several  kingdoms  or  provinces,  as  an  archbishop  is  of  several  dioceses.^ 

An  archbishop  is  the  chief  of  the  deigy  in  a  whole  provwce;  and  has  the  inspection  of  tk« 
bishops  of  that  province,  as  well  as  of  the  inferior  clergy,  and  may  deprive  them  for  DOtorioK 
causes.  In  the  eleventh  year  of  William  III.,  the  biahop  of  St  David's  was  deprived  bt 
sinumy  and  other  offences,  in  a  court  held  at  Lambeth  before  the  archbishop  of  Canterbsiy, 
who  called  six  other  bishops  to  his  aaistancfr  The  bishop  of  St  David*s  appealed  to  tie 
delegates,  who  afiirmed  the  archUshep's  sentence;  and  afker  several  fniitlesa  appUcatioBto 
the  court  of  klng*a  bench  and  the  house  of  lords,  he  was  at  iMt  obliged  to  anbanlt  to  tbe 
archbishop's  judgment.    In  his  own  dioceae  the  archbishop  exercises  episcopal  jurisdidicaB, 

*  Statute  S2.  c  6.  f  85  Henry  VIII.,  c  20.  t  Bums*  Eodesiastical  Uv. 
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B  tbe  oUier  Ikkopt  do  In  tiuin;  mod  he  oroniMi  wraUepin^  auttentjr  in  hk  pro- 
rinDs.  In  liit  ofiklal  capwity  aa  an  arehbiahop,  en  reodpt  of  the  Ung'a  writ*  Im  caUa  the 
nhoiN  and  dergyof  hia  pnmnoa  Id  moat  in  oonvooatiOD;  but  aa  the  law  standa,  iie  CBDUot 
Hwialile  tbom  wiiiioat  the  kinf 'a  writ.  AU  appaab  aro  made  to  Itim  from  inferior  juria- 
KctMN  witldn  Ua  profinoa;  and  aa  an  appeal  liea  from  the  Uahopa  in  peiaon  to  the  aroh^ 
liUiop  in  poiBim,  ao  it  alao  Uea  from  the  oomiatoiy  eourt  of  each  dionsae  to  hia  archiepiaaopal 
9Diirt.  Duriiy  the  Taeanojr  of  an  j  aee  in  hia  provinoe,  he  ia  the  guardian  of  ita  apiritaalitiee, 
ad  the  Idni^  of  ila  temporalitiee;  and  he  ezecataa  all eodealaatioat  Juriadtotion in auoh  vaomt 
floeeaa.  Dnrinf  the  vamney  of  an  arehiepiaeopal  aee,  the  dean  and  chapter  are  ita  apiritual 
fuardlana,  ever  ainoo  tlie  office  of  prior  of  Gaiiterbury  waa  aboUahed  at  the  Reformation. 
Tke  arehUahop  la  entitled  to  preaant  by  lapae  to  all  the  eocileaiaatical  livings  in  tbe  diapoaal 
of  hii  din r limn  bialiopa,  if  they  haTO  not  praaented  within  aix  montha.  And  the  archbishop 
hai  a  diatomary  prerogatiTe,  when  he  conaacmtaa  a  biahop,  to  name  a  clerk  or  chaphuu  of 
Ui  mm  to  be  pnyrided  for  by  such  aafftagan  Uahop.  In  lieu  of  which  it  ia  now  cuatomary 
ibr  the  biahop  ta  make  orer  by  deed  to  the  archhiahop,  hia  ezeoutor^  and  aadgna,  the  next 
pnamtatioD  of  auch  dignity  or  benefice  in  the  biahop'a  diapoaal  within  that  aee,  aa  the  aicli^ 
liidiop  himaelf  ahall  cheoae,  which  ia  theroibre  called  hia  ophoHi  which  ia  only  binding  on 
tl»  bishop  himaelf  who  granta  it,  but  not  on  hia  aucoeaaora.  The  conaequenoe,  therefore,  ii^ 
tkt  the  arahhiahop  can  never  haTO  more  than  one  <q>tion  at  once  from  the  aame  diooeae. 
Tkaa  cptiem  become  the  private  patronage  of  the  archbiahop,  and  on  hia  death  are  tnuM. 
Bitted  to  hia  pemonal  repraeentativea,  and  not  to  hia  ofBdal  aucoeaaora  The  archbiahop 
■ay  direct  by  hia  will  to  whom  hia  executoia  ahall  preeeot  on  a  vacancy;  which  direction  ia 
oUigatery  en  his  eieeutorB  to  obeerve,  according  to  a  decision  of  the  boom  of  Wide.*  If  a 
luhop  dies  during  tbe  vacancy  of  any  benefice  within  hia  patronage,  the  preaentation  devolvea 
to  the  eniwn;  and  likewiae  if  a  bishop  dies  after  an  option  become^  vacant,  and  before  the 
trrhhiihep  or  hia  executon  haa  praaented,  and  the  dork  ia  inaUtuted,  the  crown,  pro  hoc  vice, 
wia  be  entitled  te  preeent  to  that  dignity  or  benefice.  For  the  bishop's  gnmt  of  the  epiion 
t$  the  arehUahop  haa  no  efficacy  beyond  the  laishop'a  life.  The  archbiahop'a  prengative 
UrU;  MOBBa  to  have  been  derived  Ihim  the  legatine  powen  formerly  iii  popish  timee 
umoied  by  the  popaa  to  the  metropoUtan  of  Cantarbury.f  And  we  may  add,  that  the  papal 
daim  itaelf  (like  moat  othera  of  that  encroaching  see)  was  probably  set  up  in  imitation  of 
tlie  inperial  prengative  prima,  or  primaruB  prtcety  whereby  tbe  emperor  exerciaes  from 
tiBM  immemarial  a  right  of  naming  to  the  first  prebend  that  beoomee  vacant  after  hia 
aenaion  In  ev«ry  church  throughout  the  empire.  A  right  that  was  alao  exerdaed  by  the 
erenii  ef  Engfamd  in  the  reign  of  £dward  I.,  and  which  probably  gave  riae  to  the  royal 


The  arehbiahop  of  Canterbury  ia  primate  and  metropolitan  of  all  Engbuid,  and  haa  under 
Ub  fai  Ua  province  twanty-one  biahopa,  vis.  Rochester,  London,  IVinchester,  Norwich, 
Uneobi,  Ely,  CSiichaater,  SalM)ury,  Exeter,  Bath  and  WeUa,  WorceaUr,  Coventry  and  Utch- 
fdd,  HenfonI,  Ltandafib^  St  David'a,  Bangor,  and  St.  Amph.  Theae  vrere  founded  before 
tke  Reformation;  alter  that  em  Henry  VIII.  founded  the  foUowing,  Gloueaater,  Biiatid, 
Petfliborough,  and  Oxford.  Under  the  archbiahop  of  York  are  four  biahopa :  viz.  Chester, 
Darhsn,  Carliale,  and  Sedor  and  Man.  Tbe  four  archbiahopa  of  Irefaind,  are  Armagh* 
vbeie  prinmia  of  all  Ireland ;  Dublin,  primate  of  Ireland ;  Caahel,  primate  of  Munater; 
md  Tatm,  primate  of  Conmwght.  They  have  two  conairrent  jurisdictions :  one  as  ordinaiy 
«r  biriMp  within  hia  own  diocaae ;  the  other  aa  auperintsndent  over  all  the  biahopa  within  hia 
pnMnee,  to  eoneet  and  aapply  their  dofecta.^ 

It  b  Mhawim  the  privilege  by  caatom,  for  the  archbiahop  of  Canterbury  to  crown  the 
Uap  and  i^aeana  of  Great  Britain  ;  and  it  was  the  privilege  of  the  archbishop  of  St  Andrews 
to  erawn  the  kings  and  queem  of  Scotland.  It  ia  said  that  the  archbishop  of  York  has  the 
privilege  of  ciwmli^  the  queen  conaert,  and  to  be  her  perpetual  chaplain.§  The  archbiahop 
of  Canterbury  haa  alao  the  power  of  gnntuig  diapenmtiona  in  any  cam  not  oontiary  to  the 

*  Bums*  Eoc.  Law.        f  Sherlock  of  Optiona.        X  Bums*  Eod.  Law.        $  Ibid.  p.  178. 
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Holy  Scripturw  aud  the  law  of  God,  which  were  fonnerly  gnnted  by  the  pope,*  and  vhiei 
if  the  fbuiodatioD  of  hie  frantiiif  special  Uceneea  to  marry  at  any  time  er  place,  is  haU  ttn 
liTinife,  and  the  like.  And  on  this  also  is  founded  the  right  he  ezerases  of  oonfarinf 
degrees  in  prejudice  of  the  two  univenities.  When  the  dominion  of  the  pope  wss  oiatafnat 
in  this  country,  this  prenfatiTO  of  dispensfiy  with  the  canons  of  the  ehunk  was  tnatfcmii 
by  tliat  statute  to  the  arohbishop  of  Canterbury,  in  all  gbsbs  in  which  dispensattas  «cr 
aoouitomed  to  be  obtained  at  Rome;  but  in  unaocnstomed  cases  the  matter  is  alwn^i  nfiand 
to  the  king  in  ooundl.  The  pope  took  upon  him  to  dispense  with  etory  eodesiastieBl  esnoo 
and  ordinance.  But  in  some  of  the  casos  where  the  archbishop  akne  has  anthority  to 
dispense,  his  dlipensation  with  the  canon,  such  as  to  hold  two  livings,  must  be  osniirmsd 
under  the  great  seal.  But  although  the  archbishop  can  confer  all  the  degrees  whidi  sr 
taken  in  the  universities,  yet  the  graduates  of  the  two  univenities,  by  various  ads  of  paifis- 
ment  and  other  regulations^  are  entitled  to  many  privileges  wliich  are  not  extended  Id  whtt 
is  called  a  Lambeth  degree:  as,  for  instance,  those  degrees  which  are  a  quafififlBtioii ibr 
a  diq>emation  to  hold  two  livinga^  are  conftned  by  81  Henry  YIII.,  c.  13,  to  the  t« 
un^verrities. 

Besides  the  administntion  of  certain  holy  ordinances  peculiar  to  tliat  sacred  cider,  th« 
power  of  an  archbishop  principally  consists  in  inspecting  the  mamien  of  the  people  sad 
clergy,  and  punishing  them  by  ecclesiastical  censures  in  order  to  their  reformation.  For  Ifaii 
purpose  he  has  seveial  courts  under  him,  and  may  visit  at  pleasure  any  part  of  his  prorinDe. 
He  appoints  his  chanceUor  to  hold  his  courts  for  him,  and  to  assist  him  in  matteri  ef  eoek- 
siastical  Uw;  who,  as  well  as  all  other  ecdesiastica]  oflloen  if  lay  or  manried,  mast  be  a 
doctor  of  the  dvil  law  in  some  univenfty.  It  is  also  the  business  of  a  blaiiop  to  Isatitate, 
and  to  direct  induction  to  all  ecdesiastiGal  livings  in  his  diocese. 

ArohbishopricB  and  bishoprics  may  become  void  by  death,  deprivation  finr  any  very  gvos 
or  notorious  crime,  and  also  by  resignBtion.  All  resignations  must  be  made  to  some  mperier. 
Therefore  a  bishop  must  resign  to  his  metropolitan,  or  archbishop  of  his  province;  but  the 
archbishop  can  resign  to  none  but  the  king  himself.  An  archbishop  has  the  titles  and  stales 
of  Orace,  and  Mott  Reverend  Father  in  Ood  by  Dhrine  prondencei  the  bishops  tivse  of 
Xorrf,  and  Sight  Reverend  Father  in  God  by  Divine  penmstion.  Archbishops  are  entfaraaed, 
and  bishops  are  installed. 

II.  A  dean  and  chapter  are  the  bishop's  oouncU,  to  assist  him  with  their  advioe  in  sAin 
of  religion,  and  also  in  the  temporal  affairs  of  his  see.  When  the  rest  of  the  clergy  wm 
settled  in  the  several  parishes,  the  dean  and  chapter  were  reserved  for  the  cdebiatkB  of 
divine  service  in  the  bishop's  own  cathedral.  The  diief  of  tliose  wlw  presided  over  the 
rest,  obtained  the  name  of  decanui  or  dean,  being  probably  at  fiist  appointed  to  anpeiintcnd 
ten  canons  or  prebendaries,  that  Is,  clergymen. 

All  the  ancient  deans  are  elected  by  the  chapter,  by  conge  d^eSre  from  the  king,  and 
letters  niisaive  of  recommendation,  in  the  same  manner  as  the  bishops ;  but  in  those  chapten 
that  were  founded  by  Henry  Y 1 1 T .,  out  of  the  spoils  of  the  dissolved  monasteries,  the  desnerr 
is  donative,  and  the  instalbtion  is  merely  by  the  king's  letters  patent.  The  chapter,  con- 
sisting of  canons  or  prebendaries,  are  sometimes  appointed  by  the  king,  somedmes  by  the 
bishop,  and  sometimes  they  are  elected  by  each  other.  The  new  deans  and  ehaptera  whidh 
Henry  VIII.  added  to  the  old  bishoprics,  are  eight,  vix.  Canterbury,  Norwich,  IVincheottf, 
Durham,  Ely,  Rochester,  Worcester,  and  Carlisle.  That  bluff  monarch  founded  five  new 
bishoprics,  with  new  deans  and  chapters,  out  of  the  Umds  of  the  suppressed  muuaituio^ 
viz,  Psterborough,  Chester,  Gloucester*  Bristol,  and  Oxford.  He  also  founded  a  faishoprir 
at  Westminster,  and  Thomas  Thiriby  was  the  only  bishop  that  ever  tilled  that  aee.  He 
surrendered  the  bishopric  to  Edward  VI.,  SOth  March,  1S50 ;  and  on  the  same  day  it  vsi 
diswlved,  and  re-annexed  to  the  see  of  London.  Queen  Mary  afterwards  filled  the  chaith 
with  Benedictine  monks ;  and  Eliaibeth,  with  the  concurrence  of  parliaraent,  tamed  it  into 
a  collegiate  church  subject  to  a  dean. 

As  beibre  observed,  the  dean  and  chapter  are  the  nominal  eleetori  of  a  bishop.    The 

•  25  Henry  VIII.,  c  21. 
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liishop  is  thftit  ordmmy  uid  immediate  niperior  ;  and,  genenlly  speakjnir,  has  the  power  ef 
^visiting  them,  and  checking  any  inegulaiitics  into  which  they  may  fail  They  had  also  a 
check  on  the  bishop  at  common  law,  for  till  the  atatate  92  Henry  VIII.  the  bishop's  grutt 
or  lease  wodU  not  have  bomid  his  anoosMNnimilesB  confirmed  by  the  dsan  and  chapter. 

Deaneries  and  prsbends  may  bscome  void,  like  a  bishopric,  by  death,  depriTstion,  or  hf 
reBBgnation  to  either  the  Ung  or  the  bishop.  And  it  may  be  once  for  aU  observed,  that  if 
a  dean  or  prebendary,  or  other  spiritual  person,  be  made  a  bishop,  all  the  preferments  of 
which  he  was  before  poaseiMd  bscome  void,  and  the  king  may  present  to  them  in  right  of 
his  pren^^iTo  royal.    They  are  not  void  by  the  election,  but  only  by  the  oonaecratioD. 

Every  diooess  in  England  is  divided  into  archdeaconries.  There  are  sixty  altogether; 
and  again  each  archdeaoomy  is  subdivided  into  deaneries.  Deaneries  are  again  parted  Into 
pariahes,  tovnis,  and  hamlets.  The  divirions  into  parishes  were  not  done  at  first,  but  a  con- 
ndenible  time  after  the  introduetk»i  of  Christianity.  For  many  centuries  after  Christ,  every 
bishop  'mm  univenal  incumbent  of  his  diocese,  and  which  ww  originally  called  a  parish. 
He  Hved  at  the  mother  church  or  cathedral,  and  all  his  dergy  lived  in  common  with  him. 
Alcho^gh  the  Ushq>  sent  out  deiigy  to  reside  constantly  in  newly  erected  stations,  yet  he 
still  reserved  a  certain  number  in  his  cathedral  to  counsel  and  asrist  him.  These  were 
aftcrwardi  named  deans  and  prebendaries,  or  canons. 

In  their  original  institution  archdeacons  had  no  relation  to  the  diocese.  They  were  chosen 
by  the  bishop  lo  have  the  chai|fe  of  the  deacons,  who  are  the  lowest  order  in  the  church. 
By  degrees  this  office  became  univeml,  and  they  began  to  share  with  the  bishop  in  his 
authority.  Their  proper  business  was  to  attend  the  bishop  at  the  altar,  to  direct  the  deacons 
and  other  inferior  officerB  in  their  seven!  duties,  for  the  due  performance  of  divine  service. 
They  attended  the  bishop  at  ordinations,  and  assisted  him  in  managing  the  revenues  of  the 
church ;  but  did  not  posMss  any  of  that  jurisdiction  either  in  the  cathedml  or  the  diocese, 
with  which  they  are  now  invested.  The  coundl  of  Laodlcea,  in  the  year  360,  ordained  that 
no  bishops  shoukl  be  jiiaced  in  country  villages,  but  only  itinerant  or  visiting  presbyten. 
The  arehdeaoon  bang  alwa>-8  near  to  the  bishop,  was  frequently  employed  by  him  in  visiting 
the  deiigy  of  his  diocese,  and  in  the  despatch  of  other  matters  rebting  to  the  episcopal  cure ; 
so  that,  by  the  banning  of  the  seventh  century,  the  archdeacon  seems  to  have  been  lUlly 
possessed  of  the  chief  care  and  Inspection  of  the  diocese,  in  subordination  to  the  bishop.  The 
ouion  law  styles  the  archdeacon  the  bis/u^'t  eye.  In  the  bishop's  absence  he  has  power  to 
hokl  Tisltations,  and,  under  the  bishop,  power  to  examine  candidates  for  holy  ordere.  He 
also  gives  institution  and  induction  to  beneiices.  He  ezoommnnioates,  imposes  penances, 
suspends,  corrects,  inspects  and  reforms  irregularities  and  abuses  among  the  dergy.  He  has 
the  charge  of  the  parochial  churdies  within  the  diocese.  In  short,  he  supplies  the  bishop's 
afasenosy  and  is  his  vicegerent 

The  instfttttion  of  deaneries  is  something  analogous  to  the  division  of  the  dvil  government 
into  hundreds,  tithings,  and  fhmk  pledgesi  Bearing  some  resemblance  to  this,  every  bishop 
divided  his  diocese  into  deaneries,  each  of  which  contained  a  district  of  ten  parish  churches. 
Over  every  such  deanery,  or  deeewnery,  the  bishop  appointed  a  dean.  In  England  there 
are  fbnr  soris  of  deans  and  deaneries.  The  first  is  a  dean  who  has  a  chapter  consisting  of 
prebendaries  or  canons  subordinate  to  the  bishop.  The  dean  and  his  chapter  are  the  bishops 
ooundllori  both  in  the  spiritual  and  temporal  affidre  of  his  diocese.  This  coundl  became 
necessary  after  the  subdivision  of  parishes,  when  the  whole  body  of  his  dergy  were  dispersed 
throoghout  his  diocese.  This  coundl  was  instituted  to  assist  the  bishop,  that  the  burden  of 
the  whole  church  and  its  government  might  not  lie  entirely  on  the  bishop's  shoulders.  The 
toecond  is  a  dean  without  a  chapter.  He  is  presentaHve^  and  has  cure  of  souls.  He  has 
a  court,  and  holds  jurisdfction,  but  is  not  subject  to  the  bishop's  visitation.  The  third  dean 
is  also  ecdesiasdcal.  His  deanery  is  dofuuive,  but  he  has  no  cure  of  souls.  He  has  a 
court,  and  holds  plea  and  jurisdiction  within  his  peculiar,  of  all  ecdesiastlcal  matters  and 
things.  The  fourth  are  the  narai  deans.  They  have  no  absolute  judldal  power,  but  are  to 
order  the  eodeeiastical  affiiirs  within  their  deanery  and  prednct  under  the  bishop's  or  arch- 
deacon's  directions,  and  in  many  cases  act  as  the  bishop's  substitutes.  All  the  andent  deans 
were  dected  by  the  chapter,  by  conge  (f  elire  from  the'king,  accompanied  by  letters  missive 
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of  reeommendatioii,  In  the ,  aame  mamiar  m  Um  biihoiM.  Tkne  whloh  have  li»«ii  cfided 
ainos  Um  Relbrmation  are  donative,  and  poM— inn  ii  given  by  leMen  palcnt  inni  tie 
fiXDwn. 

After  the  blihope  disponed  the  bodf  of  their  oioiyy  to  the  can  of  paneUal  ch«rehe%  they 
neerved  a  college  of  pr|eats  ibr  oounsel  and  aemtanoe  to  themielYes,  and  ftr  the  oontaot 
oelebntion  of  dirlne  forvioe  at  the  oathednd  church  of  the  diooeseu  Among  these  the  talk 
penon  had  an  inapecting  or  praading  power,  till  in  tame  the  dean  swaUowed  up  the  office  of 
all  the  inferior,  and  in  aubordination  to  the  biahop  became  governor  of  the  whole  aodatj. 
The  dean  had  authority  over  all  the  oanona,  preabyters,  and  vicani  He  gave  tliem  poao* 
aion  when  inaUtuted  by  the  bishop.  He  inspected  their  diachaige  of  the  cure  of  aouhb  He 
convened  and  preaided  in  chapters,  and  heard  and  determined  causes.  He  visited  all  chnrdwi 
within  the  Jimiti  of  Ida  jurisdiction  once  in  three  yeaiii  Men  of  this  dignity  were  calicd 
arckipresbyten,  because  they  had  a  auperintendence  or  primacy  over  all  their  ooUege  ef 
prieala.  The  title  of  dean  is  a  title  of  dignity.  The  canona  require  deana  to  reside  at  thdir 
cathedral  churchea  fouraoore  and  ten  daya  at  the  leaat,  conjunctim  or  diaisUm,  in  every  ymi 
at  leaat.  And  while  there  he  ia  to  preach  the  word  of  God,  and  keep  good  liospltality,  unlaa 
he  U  otherwise  hindered  by  good  and  weighty  rsaaons  known  to^  and  allowed  by,  the  biifaop. 
A  dean  and  chapter  is  a  body  corporate  apiritoaL  They  were  originally  adeded  fay  ikt 
biahop  as  hia  council,  but  they  derive  their  corporate  capacity  from  the  crown.  By  dcgrea 
their  dependanoe  on  and  relation  to  the  biahop  gradually  diminished,  UU  at  last  th/t  bjsbsp 
haa  little  more  power  left  to  him  than  that  of  visiting  them,  and  he  acaroely  wimiBatw  Uie 
one  half  of  them* 

III.  An  archdeacon  haa  an  eodesiaatioal  juiiadiotion  immediateiy  eubordinate  to  Um 
bishop,  throughout  the  whole  of  hia  diocese,  or  in  some  particular  part  4^  it.  He  ia  usually 
appointed  by  the  bishop  himself^  and  haa  an  authority  which  was  originally  derived  ihwa 
the  bishop,  but  ia  now  independent  and  distinct  from  hi8.f  He  therefore  viaits  the  deigr, 
and  haa  his  aeparale  court  for  paniahmeni  of  ofibndexa  by  apiritaial  cenaures^  and  Ibr  h«aring 
all  other  causes  of  ecdealaatical  cogntaanca, 

I  V«.  Rural  deana  are  very  andent  officera  in  the  church,  but  are  now  almost  gnmn  oat 
of  uae,  though  their  deaneries  still  subsist  as  an  eodesiaatical  division  of  the  diocese,  or 
archdeaconry.  They  seem  to  have  been  the  Uahop's  deputies,  planted  all  round  his  diocese, 
for  the  better  inspection  of  the  parochial  clergy,  to  inquire  into  and  report  dilapidatHm^and 
to  examine  candidates  for  confirmation,  and  were  aimed  in  minuter  matters  with  an  infenor 
degree  of  judicial  and  coercive  authority. 

V.  The  next,  and  indeed  the  meat  numerous,  order  of  men,  in  the  ayatem  of  eodeeiastial 
polity,  are  the  paraons  and  vicars  of  churches.  In  treating  of  whom  it  will  be  necessary  to 
mark  out  the  distinction  between  them ;  to  observe  the  method  by  which  one  may  beoooc 
a  parson  or  vicar  *,  briefly  notice  their  righta  and  duties  i  and  laatly,  ahow  how  one  may  casse 
to  be  either.  § 

A  parson,  jyenona  ecdeM,  ia  one  that  has  full  poasession  of  all  the  rights  of  a  parochial 
church.  He  is  called  parson,  persona,  becsuse  by  his  person  the  church  is  repreeeuted;  and 
he  is  himsdf  a  corporation  sole,  in  order  to  defend  and  protect  the  righta  of  the  church  which 
he  personates  by  a  perpetual  succession.  He  is  sometimes  called  the  rector  or  governor  of 
the  chuich;  but  the  f^>pellation  of  panon  (however  it  may  be  depreciated  by  &m!Uar, 
downiah,  and  indiacriminate  use)  is  the  most  legal,  and  most  honourable  title  that  a  paiiab 
priest  can  enjoy ;  becanae^  saya  bir  Edward  Coke,  auch  a  one,  and  he  only,  is  aaid,  vicem  seu 
psrsanam  ecdeu*  gerere,  A  parson  haa  during  his  life  the  freehold  in  himself  of  tfae 
parsonage  houae,  the  glebe,  the  ti  thea,  and  other  duea.  But  these  are  aometimea  t^tpnpriatGli 
that  is  to  say,  the  benefice  is  perpetually  annexed  to  some  spiritual  corporation,  either  sole 
or  aggrsgate,  hmng  the  patron  of  the  living,  which  the  ktw  esteems  equally  capable  of 
providing  for  the  aervice  of  the  church  aa  any  aingle  private  gentleman.  This  contrivance 
aeems  to  have  sprung  from  the  policy  of  the  monaslic  orders^  who  have  never  been  deiScienl 

*  Burns*  Eod.  Law.  f  Ibid. 
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ia  nbUla  inTentioas  fbr  tht  incmM  of  Uwir  own  powtr  and  emoluments.  At  Uie  fint 
Htablishmflot  of  pereghiri  deiyy,  the  tiUi«t  wero  distributed  between  the  biihop  and  the 
incumbent  But  when  the  bishops'  sees  becsme  otherwise  endowed,  the  bishops  were 
prohibited  from  demanding  their  usual  share  of  the  tithss,  and  hence  it  was  inferred  by  thft 
BunsBleriea^  that  a  small  part  was  sufficient  lor  the  officiating  priest,  and  that  the  principal 
part  of  the  tithes  should  be  appropriated  to  the  use  of  their  firatemities,  subject  to  the  buidea 
of  repairing  the  church  and  proTidiiy  for  its  ooostant  supply ;  the  endowment  of  which 
was  oonstnied  to  be  a  wdtIl  of  the  most  exalted  piety.  And  therafore  they  bf^ged,  and 
bought  for  masses  and  obits  and  mmetimes  for  money,  all  the  advowsons  within  their 
resch,  and  then  appropriated  the  beneftoes  to  the  use  of.  their  own  corporations^  But  it  was 
neoesnry,  in  order  to  complete  such  appropriation  effectually,  to  obtain  the  king's  license 
snd  the  faisfaop's  consent;  because  some  time  or  ether  either  the  king  or  the  bishop  might 
have  an  interast  by  lapse  in  the  presentation  to  the  benefice,  which  can  neyer  happen  if  it 
be  appropriated  to  the  use  of  a  corporation,  which  never  dies;  and  also  because  the  law 
roposes  a  confidence  in  them,  that  they  will  not  consent  to  anything  prcu'udicial  to  the  interests 
of  the  chovch.  The  patron's  coneent  is  also  neoesBarily  implied ;  because,  as  was  befors 
observed,  appropriation  can  be  originally  made  to  none,  but  to  such  spiritual  corpomtion 
as  is  also  the  patron  of  the  church.  The  whole  being  indeed  nothing  else,  but  an  allowance 
fbr  the  patrons  to  retain  the  tithes  and  glebe  in  their  own  hands,  without  presenting  any 
derk,  they  themselves  undertaking  to  provide  for  the  church.  When  the  appropriation  is 
thus  made,  the  appropriators  and  their  successors  are  perpetual  parsons  of  the  church,  and 
miot  sue  and  be  sued,  in  all  matters  concerning  the  rights  of  the  church,  by  the  name  of 
ptnons. 

This  appropriation  may  be  severed,  and  the  church  become  disappropriate,  two  wb>«:  as 
first,  if  the  patron  or  appropriator  presents  a  derk,  who  is  instituted  or  inductsd  to  the 
janonage ;  for  the  incuml>ent  to  be  instituted  and  induoted,  is  to  all  intents  and  purposes  a 
Qsmpleto  parson ;  and  the  appropriation,  being  once  severed,  can  never  again  be  reunited, 
snless  by  a  repetition  of  the  same  solemnilles.  And  when  the  derk  so  presented  is  distinct 
from  the  vicar,  the  rectory,  thus  vested  in  biro,  becomes  what  is  called  a  sineeure;  because 
he  has  no  cure  of  souls,  having  a  vicar  under  him  to  whom  that  cure  is  committed.  Pro- 
feasar  Christian  is  of  opinion,  that  the  appropriator  cannot  create  a  sinecure  rector.  But  if 
he  should  either  by  design  or  mistake  present  his  derk  to  the  parsonage,  it  Is  hdd  that  the 
ricarage  wiU  ever  afterwards  be  dissdved,  and  the  incumbent  will  be  entitled  to  all  the  tithes 
and  dues  of  the  churdi  as  rector.  Wherever  a  rector  and  vicar  are  presented  and  instituted 
to  the  same  benefice,  the  rector  is  excused  all  duty,  and  has  what  is  property  called  a  sinecure. 
Bat  where  there  is  only  one  incumbent,  the  benefice  is  not  in  law  a  sinecure,  though  there 
should  be  neither  a  church  nor  any  inhabitants  within  the  parish.  Also  if  the  corporation 
which  has  the^appropriation  is  dissolved,  the  parsonage  becomes  disappropriate  at  common 
law,  because  the  perpetuity  of  person  is  gone,  which  is  necessary  to  support  the  appropriation. 

In  this  manner  were  most,  if  not  all  of  the  appropriations  at  present  existing,  originally 
made ;  bdng  annexed  to  bishoprics,  prebends,  religious  houses,  nay  even  to  nuimeries  and 
certain  military  orders,  all  of  which  were  spiritual  corporations.  And  although,  subject  to 
the  same  conditions,  appropriaUona  may  be  made  at  the  present  day,  yet  it  surdy  may  be 
<ineationed  whether  such  a  power  any  longer  exists.  It  cannot  be  supposed  that  at  this  day, 
the  inhabitants  of  a  parish,  who  had  been  accustomed  to  pay  their  tithes  to  thdr  offidating 
minister,  could  be  compelled  to  transfer  them  to  an  eodesiastioal  corporation,  to  which 
they  might  perhaps  be  perfect  strangers.  Appropriations  are  said  to  have  originated  from 
an  opinion  eagerly  inculcated  by  the  monks,  that  tithes  and  obhtJons,  though  payable 
to  some  church,  yet  were  an  arbitrary  donation,  which  might  be  given,  as  a  reward  for 
religious  services  to  any  person  finom  whom  he  received  those  serviceSp  Till  the  monks 
got  complete  possession  of  the  revenues  of  the  church,  they  spared  no  pains  to  recom- 
mend themselves  as  the  most  deserving  objects  of  the  gratitude  and  benefaction  of  the 
parish.*     There  probably  have  been  no  new  appropriations,  since  the  dissolution  of  ths 
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nionasteriM  by  Henry  VI 11.*  At  which  timt  the  appropriations  of  the  Mt oral  ] 
whJeh  belonged  to  those  reepectiTe  reliKioaf  homea  (amoundngr  to  mora  than  ODfr-tfaini  of 
all  the  parishes  in  England)  would  have  been  by  the  rulei  of  the  oomnMB  kw  diMppa»- 
priated,  had  not  a  daiue  in  theie  statutes  interrened  to  giv«  them  to  the  Ung  in  as  ample  a 
manner  as  the  abbots,  &&,  formerly  held  the  mme  at  the  time  of  their  dismlntisw,  Althingh 
this  was  far  from  being  delbndble,  It  was  not  without  a  precedent.  The  asme  tUng  m 
done  in  former  reigns,  when  the  alien  prioriee,  that  i%  such  as  were  filled  by  fonigneB  oolj, 
were  ditfolYod  and  giren  to  the  erown.  FVom  these  tiro  roots  have  sprung  all  the  lay  apfuo- 
priations  of  secular  panonages  which  we  now  see  hi  the  kingdom.  Having  been  gantcd 
out  after  the  Reformation  by  the  crown;  and  Sir  Henry  Spelman  says^  **  these  are  now 
called  impropriations,  ss  being  improperly  in  the  hands  of  hiymen." 

These  appropriating  oorpomtions,  or  religious  houses,  were  wont  to  depute  one  of  their 
own  body  to  perform  divine  service,  and  administer  the  sacraments,  in  those  parishes  in 
which  the  society  or  corpomtion  was  the  panon.  This  officiating  minister  was  in  reality  ao 
more  than  a  curate,  deputy,  or  vicegerent  of  the  appropriator,  and  therefore  was  called 
vicarius  or  etcor.  His  stipend  was  at  the  discretion  of  the  appropriator,  who  was  howerer 
bound  of  common  right  to  find  somebody  to  be  responsible  to  him  for  the  tainponlitieB^aiid 
to  the  bishop  for  the  spiritualiUes.  f  But  this  was  done  in  so  scandalous  a  manner,  and  the 
parishes  suffered  so  much  by  the  appropriaton'  (that  is  the  monies')  neglect,  thai  the  legk- 
lature  was  forced  to  interpose.  Accordingly  it  was  enacted ,t  that  io  all  appropriatioas 
of  churdiei^  the  diocesan  bishop  shall  ordain  (in  proportion  to  the  value  of  the  chnich)  a 
competent  sum  to  be  distributed  among  the  poor  parishioners  annually ;  and  tiiat  the  vieange 
shall  be  st^fficienUy  endowed.  It  seems  the  parishes  were  frequently  sufferers,  not  only  by 
the  want  of  divine  service,  but  aim  by  withholding  those  alms  which  had  formeriy  been  ool- 
lected  for  the  poor ;  and  therefore  in  this  act  a  pension  is  directed  to  be  diatributed  amon^ 
the  poor  parochians,  as  well  as  a  sufficient  stipend  to  the  vioar.  But  being  liable  to  renioval 
at  the  pleasure  of  the  appropriator,  he  was  not  likely  to  insist  too  rigidly  on  the  legal  soffi- 
dency  of  the  stipend;  and  therefore  by  a  later  statute$  it  is  ordained,  that  the  vicar  shall 
be  a  secular  person,  not  a  member  of  any  religious  house;  that  he  shall  be  vioar  perpetual, 
and  not  removable  at  the  caprice  of  the  monastery ;  that  he  shall  be  canonically  instituted  aod 
inducted,  and  be  sufficiently  endowed,  at  the  discretion  of  the  bishop  for  these  three  expresi 
purposes :  **  toMo  divine  service,  to  teach  the  people,  and  to  keep  hospitality.'*  The  endow- 
ments in  consequence  of  these  statutes,  have  usually  been  by  a  portion  of  the  gld»e  or  hmd 
belonging  to  the  panonage,  and  a  particuhr  share  of  the  tithes  which  the  appropriaton  foond 
it  most  troublesome  to  collect,  and  which  are  therefore  generally  called  privy  or  small  tithes,  the 
greater  or  pnedial  tithes  being  still  reserved  to  their  own  use.  U  But  one  and  the  same  rule 
was  not  observed  in  the  endowment  of  all  vicarages  :  henoe  some  are  more  litenlly,  and 
some  more  scantily  endowed ;  and  hence  the  tithes  of  many  things  as  wood  in  particular, 
are  in  some  parishes  rectorial,  and  in  others  are  vicarial  tithes. 

From  this  act  we  may  date  the  establishment  of  vicBrageB.^  Before  this  time  the 
vicar  in  general  was  nothing  more  than  a  temponry  curate,  and  when  the  church  was 
appropriated  to  a  monastery,  he  was  generally  one  of  their  own  body,  that  is^  one  of  the 
regular  clergy.  The  monk^  who  lived  tecundym  r9gula$^  that  ia,  aoooiding  to  the  rules 
of  their  respective  houses  or  societies,  were  denominated  regular  deigy,  in  oontradistinctioa 
to  the  parochial  deigy,  who  performed  their  ministry  in  the  worid,  m  $eculo,  and  who  from 
thence  were  called  mcuiar  deigy.  All  the  tithes  or  dues  of  the  chureh,  of  right  bdonged  to 
the  rectoA  or  to  the  appropriator  or  impropriator,  who  have  the  same  rights  as  the  rector ; 
and  the  vioar  is  only  entitied  to  that  portion  which  is  expressed  in  his  endowment,  or  what 
his  predeceswrs  have  eigoyed  by  immemorial  prescription,  which  is  equivalent  to  a  grant 
or  endowment.  And  where  there  is  an  endowment,  he  may  in  general  recover  all  that  is 
contained  in  it ;  and  he  may  still  retain  what  he  and  his  predecessora  have  eigoyed  by  pre- 
ecription,  though  not  expressed  in  it ;  for  such  a  prescription  amounts  to  evidence  of  another 

*  27  and  31  Henry  YIII.  f  Sdden  on  Tithes.  X  15  Richard  II.,  c.  6b 
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OHMigfent  endowment  Lord  Ekkm  has  declared,  that  if  a  Ticar  enjoys  property  not  men- 
tioned fai  an  endowment,  and  has  nerer  within  the  time  of  memory  pcaseflMd  what  is  expressly 
contained  In  it,  a  Jury  might  presume  that  he  had  the  former  in  lieu  of  the  latter.  Theas* 
endowRients  fiieqneiitly  invest  the  Ticar  with  some  part  of  the  great  tithes;  therefore  the 
tioids  rectorial  and  Tioarial  tithes  have  no  definite  signification.  But  great  and  small  tithes 
are  tedmical  terms,  and  which  are,  or  ought  to  be,  accurately  defined  and  distinguished  by 
tlieiaw. 

The  distinction,  therejfore,  of  a  panon  and  a  Ticar  is  this.  The  parson  has,  for  the  most 
part,  the  wholo  right  to  all  the  eodesiasticBl  dues  in  his  parish ;  but  a  Ticar  has  generally  an 
appropriator  orer  him,  entitled  to  the  best  part  of  the  profits,  to  whom  he  is  in  effect  perpetual 
curate,  with  a  standing  salary.  At  the  dissolution  of  the  monasteries,  all  these  appropriations 
were  transferred  to  the  crown,  and  were  by  the  king  granted  out  to  different  families,  and 
are  now  called  impropriations.  In  some  appropriated  churches,  no  perpetual  Ticar  has 
efer  been  endowed ;  in  which  case  the  officiating  nunister  is  appointed  by  the  appropriator 
and  is  called  a  perpetual  curate.  In  some  places  the  Ticarage  has  been  considerably 
augmented  by  a  larife  share  of  the  pmdial  tithes,  and  was  gieatly  assisted  by  the  statute  29 
Charles  II.,  enacted  in  faTour  of  poor  vioan  and  curates,  which  rendered  such  temporary 
angmentations  as  were  made  by  the  appropriatora  perpetuaL 

The  method  of  becoming  a  paraon  or  Ticar  is  much  the  same.  To  both  four  requisites 
an  equally  necessary :  holy  orders,  presentation,  institution,  and  induction.*  By  common 
law,  a  deacon  of  any  age  might  be  instituted  and  inducted  to  a  parsonage  or  Ticarage. 
It  icas  ordained  in  the  reign  of  EUabetb,  that  no  persim  under  twenty-three  yean  of  age, 
lad  in  deacon's  oiden,  should  be  presented  to  any  benefice  with  cure;  and  if  he  were 
not  ordained  priest  within  one  year  after  his  induction,  he  should  be  ipto  facto  depriTed. 
Now  by  alatntef*  no  pemn  is  capable  of  being  admitted  to  any  benefice,  unless  he  has  been 
fint  ordained  a  priest,  and  then  in  the  language  of  the  law  he  is  a  clerk  in  ordere ;  and  ho 
esimot  take  the  order  of  priesthood  till  he  be  full  four  and  twenty  yean  of  age.  But  if  he 
•btain  orders,  by  money  or  corrupt  practices,  (which  seems  to  be  the  true,  though  not  the 
oomfflon  notion  of  simony,)  the  person  glTing  such  orden  forfeits  L.40,  and  the  person 
reoriring,  L.IO,  and  is  incapable  of  anyecdesiastical  preferment  for  seTsn  yeara  afterwards. 

Any  derk  may  be  presented  to  a  parsonage.or  Ticarage,  so  may  also  a  lay  mw,  but  he  must 
take  priest's  orders  before  his  admission  4  that  is,  the  patron,  to  whom  the  advowson  of  the 
church  bekmgi^  may  ofier  his  derk  to  the  bishop  of  the  diocese  to  be  instituted.  But  when  a 
derk  is  presented,  the  bishop  may  refuse  him  on  many  accounts :  as,  1.  If  the  pation  is  ex* 
conununicated,  and  remains  in  contempt  forty  dKy%  Or,  2.  if  the  derk  be  unfit,  which  un- 
iitneSB  is  of  seToral  kinds.  First,  with  regard  to  his  penon ;  as  if  he  be  a  bastard,  an  outlaw^ 
U)  excommunicate,  an  alien,  under  age,  and  the  like.  Next  with  regard  to  his  faith  or 
morals;  as  for  any  particular  heresy,  or  rice  that  Is  malum  in  te.  If  the  bishop  alleges 
only  in  generals,  as  that  he  is  an  InToterate  schismatic,  or  objects  a  fiiult  that  is  malum  pro^ 
iabUum  merdy,  as  haunting  taToms,  pkiying  at  unlawful  games,  or  the  like  ;  it  is  not  good 
cause  of  refusal.  Or,  lastly,  the  derk  may  be  unfit  to  dischai^e  the  pastoral  office  for  want 
of  leamiDg.  In  any  of  which  cases  the  bishop  may  refuse  the  derk.  In  case  the  refusal  is 
for  heresy,  schism,  inability  of  learning,  or  other  matter  of  eodesiastical  cognizance,  then 
the  bishop  must  giTo  notice  to  the  patron  of  such  cause  of  refusal,  who,  being  usually  a  lay- 
BUU1,  is  not  supposed  to  haTO  knowledge  of  it,  else  he  cannot  present  by  lapse ;  but  if  the 
cause  be  temporal,  then  he  is  not  bound  to  giTO  notice. 

If  a  patron  brings  an  action  at  law  against  the  bishop  for  refusing  his  derk,  the  bishop 
must  assign  the  cause.  If  the  cause  be  of  a  temporal  nature,  and  the  fact  admitted,  the 
judges  of  the  king's  court  must  determine  its  Talidity,  or  whether  it  be  a  sufficient  cause  of 
refusal ;  but  if  the  fiict  be  denied,  it  must  be  determined  by  a  jury.  If  the  cause  be  of  a 
•piritual  nature,  (as  heresy,}  the  fact,  if  denied,  shall  also  be  determined  by  a  jury.  If 
the  fact  be  admitted  or  found,  the  court  upon  consultation  and  adrice  of  learned  diTines  shall 

*  See  Art  United  Church  of  England  and  Ireland,  post. 

t  13  and  14  Charies  11.,  c.  4.  t  Bums'  Ecc  Law. 


6M  TH£  CLERGY. 

decide  Ita  su/nclency.  If  the  cause  be  vmnt  of  Immhag,  the  bfahe^  need  nol tfmty  in  vtet 
pdnt4  the  derk  is  deficient,  but  only  allege  that  he  is  deftdent,  becaoae  the  exaadnatiOB  of 
the  fltnees  of  a  peraon  presented  to  a  beneftoe  belongs  to  the  eodesiaBtical  judge.  Bat  bwwiu 
it  would  be  nugatory  in  this  case  to  domand  the  reason  of  refmal  from  the  etdinary,  if  ths 
patron  were  bound  to  abide  by  his  determination,  who  has  already  pronounced  hii  derit  to 
be  unfit :  therefore  if  the  bishop  returns  the  deric  as  defident  in  litentwre,  the  eont  daB 
write  to  the  metropolitan  to  re-examine  him,  and  certify  his  qualifications;  and  tbeaieb. 
bishop's  certificate  is  final. 

If  the  bishop  maices  no  olqectlons,  but  admits  the  patron's  presentation,  the  derk  m 
admitted,  Is  next  to  be  instituted,  which  is  a  kind  of  invesiitore  of  the  spiritnl  part  of  the 
benefice;  for  by  Institution,  the  care  of  the  souls  of  the  pariah  is  committed  to  the  dot's 
charge.  At  his  institution,  the  Ticar,  if  required  by  the  bishop,  took  an  oath  of  peipetiB) 
residence ;  but  this  Is  not  now  required.  When  the  bishop  is  also  the  patron,  and  eoefen 
the  liring,  the  presentation  and  institution  are  one  and  the  same  act,  and  are  called  a  colk- 
tion  to  a  bene5ce.  By  institution  or  collation  the  church  is  fuU,  so  that  there  can  be  no  inA 
presentation  till  a  new  racancy,  at  least  in  the  case  of  a  common  patron;  bat  the  eboidi  it 
not  full  against  the  king  till  Induction.  Nay,  even  if  a  clerk  is  institntad  upon  the  kind's 
presentation,  the  crown  may  revoke  It  before  induction,  and  present  another  derk.  Upoi 
Institution  also,  the  derk  may  enter  on  the  panonage  house  and  glebe,  and  take  the  tithes ; 
but  he  cannot  grant  or  let  them,  or  bring  an  action  for  them,  tin  after  induction.  Aad 
when  a  derk  is  presented,  instituted,  and  inducted  into  a  rectory,  he  Is  then,  and  sot  befere, 
In  full  and  complete  posseesfon,  and  Is  called  in  law  fienona  trnpertanata,  or  parson  impanonee^ 

A  parson  or  vicar's  right  to  the  tithes  and  eodedastical  dues^  will  be  described  under  tiie 
head  of  tithes.  The  duties  laid  on  htm  by  statute  are  so  numerous,  that  they  csnnot  be 
redted  here.  I  shall  only  mention  the  artide  of  reaidenoe,  on  the  suppedtion  of  whkh 
the  law  styles  every  parochial  minister  an  incumbent.  A  dergyman  willing  absentiDg 
himself  from  his  benefice  fbr  one  month  together,  or  for  two  months  in  the  year,  Inean  a 
penalty  of  five  pounds:  ill  health,  or  Inevitable  absence,  is  however  an  ezoeption  to  the 
penalties.  The  bishop,  In  his  court,  may  compel  the  reddenoe  of  all  clergy  vdio  have 
the  cure  of  souls  within  his  diocese.  This  extends  to  ail  archdeaoonriea,  deaneries,  and 
dignities  in  cathedral  and  collegiate  churches.  Those  who.have  two  benefices  or  dignities 
upon  each  of  which  residence  is  required,  must  reside  upon  one  or  the  other.  ChapJsiu 
to  the  king  or  others,  are  however  exempted  during  their  attendance  in  the  household;  and 
also  all  heads  of  houses,  magistrates,  and  profeaiora  In  the  universities^  and  all  students  under 
thirty  yean  of  age,  rending  there  bona  fide  for  study.  The  king  can  give  a  lieenae  to  kii 
ehapkins  for  nonresidence,  even  whilst  they  do  not  attend  his  househoki ;  but  neUeaei*! 
chaplains  are  only  excused  during  their  actual  attendanoe  on  their  lords  or  ladles.  Ugil 
residence  is  not  only  in  the  parish,  but  also  in  the  parsonage  house,  if  there  be  one;  fiirit 
has  been  resdved  that  reddence  is  intended  not  only  for  serving  the  cure  and  for  heopitBlltj, 
but  also  for  maintaining  the  house,  that  the  successor  may  also  keep  hospitality  there.  And 
If  there  be  no  parsonage  house,  then  the  Incumbent  is  bound  to  hire  one,  in  the  same  or  soaie 
neighbouring  parish.  An  act  of  parliament^  provides  for  raidng  money  on  eodedastkaJ 
benefices,  to  be  paid  ofl"  annually  by  decreadng  instalmenti,  and  to  be  expended  in  rebuikiii^ 
or  repairing  the  houses  bdonging  to  such  benefices.  This  act  enables  the  incumbent,  when 
there  Is  no  parsonage  house,  or  where  It  is  so  ruinous  as  not  to  be  repaired  with  one  yearii 
income  of  the  living,  to  borrow,  with  the  consent  of  the  patron  and  bishop,  upon  morlga^ 
of  the  living,  a  sum  not  exceeding  two  yean'  dear  value,  to  be  laid  out  in  repair^  bnildiag, 
or  the  purchase  of  a  house. 

VTe  have  seen  that  there  is  but  one  way  of  becoming  a  parson  or  vicar;  but  there  an 
many  ways  of  ceadng  to  be  one.  1.  By  death.  *i.  By  oesdon,  in  taking  another  benefice ; 
for  by  statute'*  if  any  one  having  a  benefice  of  L.8  per  annum,  or  upwardly  aooording  to  the 
present  valuation  in  the  king^  books,  accepts  any  other,  the  first  shall  be  adjudged  void, 
unless  he  obtains  a  dispensation,  which  none  is  entitied  to  have  but  the  king's  chaplain,  and 

•  17  Geo.  III.,  c.  53. 
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olteit  thanin  mcntfaned,  die  breUunan  and  init  of  lords  and  knighia,  and  doelon  anl 
lacbdon  of  divinity  and  law  admitted  by  the  anivanitias ;  and  a  vaoaney  thus  made  tor 
mat  cf  a  dlspenaadon  is  odled  a  OMrion.  In  the  case  of  a  oeasion  under  the  statute^  the 
church  is  se  fiir  void  upon  Institatien  to  the  second  IWinir,  that  the  patron  may  take  netSoe 
of  it,  and  present  If  he  pteases ;  but  there  Is  great  reason  to  think,  that  lapse  will  not  incur 
from  the  time  of  institution  against  the  patron,  unless  notice  be  given  him ;  but  lapse  will 
incur  fVom  the  time  of  induction  without  notice.  8.  By  oonseeratlon ;  for,  as  was  belbre 
mentioned,  when  a  derk  Is  promoted  to  a  bishopric,  all  his  other  preferments  are  voki  from 
the  moment  of  bis  oonaeeratien.  But  there  Is  a  method  by  the  Ihvour  of  the  erofwn,  of 
holding  sneh  living  in  eommendam,  Commenda^  or  eedesia  cammendata^  Is  a  living  com- 
mended by  the  crown  to  the  care  of  a  clerk,  to  hold  till  a  proper  pastor  Is  provided  for  it 
This  nny  be  temporary,  for  one,  two,  or  three  years,  or  perpetual ;  being  a  kind  of  dispen- 
atioo  to  avoid  the  vacancy  of  the  living,  and  Is  called  a  eommenda  retmere,  Tbess  com* 
mendams  are  now  seldom  or  never  granted  to  any  but  bishops,  and  In  that  esse  the  bishop 
is  made  commendatory  of  the  benefice,  while  he  oontinueB  bishop  of  such  a  diocese  only,  as 
the  object  is  to  make  it  an  addition  to  a  small  bishopric.  It  woukl  be  unreasonable  to 
ffnnt  it  to  a  bishop  for  his  Ufe,  who  might  afterwards  be  translated  to  one  of  the  richest 
sees.  There  is  also  a  eofmnemia  rec^tere,  which  Is  to  teke  a  benefice  de  novo.  In  the  bishop's 
own  gift,  or  the  gift  of  some  other  patron  consenting  to  the  same;  and  this  Is  the  same  to 
him  as  institution  and  Induciion  are  to  another  dei^yman.  4.  By  resignation.  This  Is 
of  no  avail,  till  accepted  by  the  bishop.  Into  whose  hands  the  reslgnatien  must  be  made. 
Bnt  it  seems  to  be  dear,  that  the  bishop  may  refuse  to  accept  a  resignation,  upon  a  suiBdent 
ouM  for  his  refusal.  'Whether  he  can,  merdy  at  his  will  and  pleasure,  refuse  to  accept 
t  resignation,  without  any  cause,  and  who  shall  finally  Judge  of  the  suflidency  of  the  cause, 
and  by  what  mode  he  may  be  oompdied  to  accept,  are  questions  undedded.  6.  By  depri- 
ntion.  Either,  fint,  by  sentence  dedantory  in  the  eodesiastlcal  court,  for  fit  and  suflident 
eiutts  aUowed  by  the  common  law ;  surb  as  attainder  of  treason  or  felony,  or  conviction  of 
other  infamous  crimes  in  the  king's  courts :  for  heres)',  infidelity,  gross  immorality,  and  such 
like.  Or,  seoondl}',  in  pursuance  of  divers  penal  statutes,  which  dedare  the  benefice  void ; 
for  some  nonfeasance  or  neglect,  or  else  some  malfeasance  or  crime;  as,  for  simony,  for 
maintaining  any  doctrine  derogatory  of  the  king's  supremacy,  or  of  the  thirty-nine  artides, 
or  of  the  book  of  common  pra>er.  For  neglecting  after  institution  to  read  the  liturgy  and 
articles  in  the  dinrcfa,  or  to  make  the  dedarationa  against  popery,  or  take  the  abjumtion  oath. 
For  using  any  other  form  of  prayer  than  the  liturgy  of  the  church  of  i^ngland ;  or  for 
aleeming  himself  dxty  days  In  one  year  fnrni  a  benefice  bdonging  to  a  popish  patron,  to 
which  the  derk  was  presented  by  either  of  the  miiverslties.  In  all'which  and  sioiilar  cases, 
the  beneffcs  h  ipso  facto  void,  without  any  formal  sentence  of  deprivation. 

VI.  A  curate,  though  In  full  priest's  orders,  is  tiie  lowest  degree  in  the  church.  He  is 
in  the  same  state  that  a  vioar  formerly  was,  an  offidating  tonH>orary  minister,  instead  of 
the  proper  incumbent  There  are  also  what  are  called  perpetual  curades,  where  all  the 
tithes  are  approprfaited,  and  no  vicarage  endowed,  but  Instead  the  perpetual  curate  is  ap- 
pointed by  the  appropriator.  With  regard  to  the  other  spedes  of  curates^  they  are  the 
objects  of  some  particuhur  statutes,  which  ordain,  that  such  as  serve  a  churdi  during  Its 
vacancy,  shall  be  paid  such  stipend  as  the  bishop  thinks  reasonable,  out  of  the  profits  of  the 
wcancy.  If  that  be  not  sufik^ent,  by  the  successor,  within  fburteen  days  after  he  takes 
poaearion.  Likewise,  If  any  rector  or  vicar  nominates  a  curate  to  the  bishop  for  license  to 
Knre  the  cure  in  his  absence,  the  bishop  shall  settle  his  stipend  under  his  hand  and  seal, 
not  exceeding  L.50  per  annum,  nor  less  than  L.SO;  and  on  fiillure  of  payment  may  sequester 
the  proRlB  of  the  benefice. 

The  act  of  Geoige  III.  has  made  such  considerable  alterations  in  the  law  respecting 
comtes,  that  It  may  be  proper  to  repeat  some  of  Its  provisions. 

When  any  person  becomes  Incumbent  of  a  benefice,  and  does  not  reside  upon  it,  (unless 
he  has  a  legal  exemption  from  residence,  or  a  license  to  reside  out  of  the  parish,  or  the  house 

*  21  Henr^'  VIII. 
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of  rerfdenoe),  the  bishop  fihall  appoint  a  salary  to  the  lioemed  curate,  not  less  than  hM  par 
annum,  or  the  annual  value  of  the  benefice,  if  the  gross  Talue  does  not  amount  to  thatsm; 
nor  less  than  L.100  per  annum,  or  the  whole  Talus^  if  the  gross  value  does  no*  ameaDt  tt 
L.10O  per  annum,  and  the  population  amounts  to  or  ezoeeds  300 ;  nor  less  than  L120  per 
annum,  or  the  whole  value  where  the  gross  value  does  not  amount  to  Li.120  per  annum,  sad 
the  population  amounts  to  or  exceeds  iiOO;  nor  less  than  L.150  per  annum,  or  the  wkl-- 
value  as  above,  if  it  does  not  amount  to  L.159  per  annum,  and  the  population  amonals  to  «r 
exceeds  1000.  Where  the  actual  axmual  value  of  any  benefice  exceeds  L.400,  the  fasb^ 
may  assign  L.100  per  annum  to  the  curate,  though  the  population  do  not  amonnt  loSOO; 
and  where  the  income  exceeds  L.400,  and  the  population  does  not  amount  to,  or  exceed  500, 
a  fiirther  provision  of  L^  per  annum.  In  all  eases  of  nonresidenoe  from  acknesa,  age,  er 
other  unavoidable  causes,  the  bishop  may  fix  smaller  salaries  at  his  discretion.  The  nlvt 
of  a  curate  who  serves  interchangeably  with  his  incumbent  at  different  benefiesa  belangiif 
to  the  same  incumbent,  shall  not  exceed  that  allowed  uiyder  the  act  for  the  hugeat  of  ihm 
benefices,  nor  be  less  for  that  of  the  snudlesL  All  contracts  between  incumbenU  and  coraUs 
in  Anud  or  derogation  of  this  act  are  void  ab  initio.  Where  the  curate's  sakiy  Is  equal » 
the  gross  value  of  the  benefice,  it  is  to  be  subject  to  all  deductions,  for  cbaiYOsand  ontgoinp 
legally  afl'ecting  it,  and  to  any  loss  or  diminution  of  it  not  ariang  from  defiuilt  of  the  incam* 
bent  And  in  all  such  cases  the  incumbent  may  deduct  any  sum  expended  in  repairing  the 
chancel,  or  house  of  residence  with  its  appurtenances,  and  not  exceeding  one-fimrth  of  the 
sakry.  When  the  incumbent  is  nonresident  for  four  months  in  the  year,  the  bishop  msy 
allot  the  bouse  of  residence  to  the  curate  during  the  time  he  shall  serve  the  cure,  or  durii^ 
the  incumbent's  nonresidence.  Or  if  the  curate  be  assigned  a  salary  not  less  than  the  gras 
annual  value  of  the  benefice,  and  lives  in  the  house  of  residence,  he  shall  then  pay  aH  the 
taxes  and  parish  assessments  of  the  house  during  his  residence.  On  three  months'  notice 
from  the  bishop,  the  curate  must  deliver  up  possession  of  the  house  of  reaidenDs  to  the 
incumbent,  under  a  penalty  of  405.  for  each  day  of  wrongful  possession ;  and  in  the  event  ot 
a  vacancy,  he  is  to  quit  the  same  within  three  months  after  the  appointment  of  the  new 
incumbent,  on  his  requiring  him  so  to  do,  with  one  month's  notice  to  quit  Lastly,  when, 
over  the  ecclesiastical  duties  of  a  benefice  are  inadequately  performed,  or  the  inonmbeat 
uf^lects  to  appoint  a  cumte  during  his  nonresidence,  the  bishop  is  empowered  to  Ubense  and 
appoint  a  curate  with  a  salary. 

VII.  Churchwardens  are  the  guardians  or  keepers  of  the  church,  and  reprcaoutativeg  d 
the  body  of  the  parish.  They  are  sometimes  appointed  by  the  minister,  sometimes  by  the 
parish,  and  sometimes  by  both  together,  as  custom  directs.  They  are  taken,  in  &vonr  of 
the  church,  to  be  for  some  purposes  a  kind  of  corporation  at  the  common  law;  that  is,  thcj 
are  enabled  by  that  name  to  have  a  property  in  goods  and  chattels,  and  to  bring  actions  fior 
them,  for  the  use  and  profit  of  the  parish.  Yet  they  may  not  waste  the  church  goods,  bat 
may  be  removed  by  the  parish,  and  then  called  to  account  by  action  at  oomnum  law ;  but 
there  is  no  method  of  calling  them  to  account,  but  by  first  removing  them;  lor  none  but 
their  suooesson  can  legEOly  do  it  As  to  lands  or  other  real  property,  as  the  chuich,  chuith- 
yard,  &c,  they  have  no  sort  of  interest  therein :  but  if  any  damage  is  done  thereto,  the 
parson  only  or  vicar  shall  have  the  acdon.  Their  ofiice  also  is  to  repair  the  chureh,  and 
make  rates  and  levies  for  that  purpose ;  but  these  are  recoverable  only  in  the  oodesiaatial 
court  They  are  also  joined  with  the  overMors  in  the  care  and  maintenance  of  the  poor. 
They  are  to  levy  a  shilling  forfeiture  on  all  such  as  do  not  repair  to  church  on  Sunda>Y  and 
holyda}-8 ;  and  are  empowered  to  keep  all  persons  orderly  while  there.  To  which  end  it  las 
been  held,  that  a  churchwarden  may  justify  the  pulling  ofi*  a  man's  hat,  without  beiiig 
guilty  of  either  an  assault  or  trespass.  There  are  also  a  multitude  of  other  petty  parochial 
powers  committed  to  their  charge  by  several  acts  of  parh'ament 

Parish  clerks  and  sextons  are  also  regarded  by  the  common  hiw  as  persons  who  have 
A!ieeho1ds  in  their  ofiSoes ;  and  therefore,  though  they  may  be  punished,  yet  they  cannot  be 
deprived,  by  ecclesiastiGal  censures.  Formerly  the  parish  clerk  was  frequently  in  holy 
orders,  and  some  are  so  to  this  day.  He  is  generally  appointed  by  the  incumbent,  but  by 
custom  may  be  chosen  by  the  inhabitanU;  and  if  such  custom  appears,  the  court  of  king's 
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brndi  will  ^imt  a  mandamui  to  the  arehdflsoon  to  twmt  him  in,  for  the  ettAblidunent  of 
the  custom  tiumi  it  into  a  temporal  or  dvil  right'*' 
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The  principal  relations  in  private  life  eonsbt  oft  I.  Husband  and  wife; 
II.   Parent  and  child;  III.  Guardian  and  ward;  lY.  Master  and  servant, 

I.  Husband  and  wife. — That  the  holy  estate  of  matrimonj  wac 
instituted  hj  God  himself,  is  evident  from  the  two  first  chapters  in  the 
Bible.  Man  was  created  on  the  sixth  day  in  the  image  of  God;  or  as  the 
apostle  explains  these  words,  in  ^*  righteousness  and  true  holinesSy"f  and 
''  renewed  in  knowledge,  after  the  image  of  him  that  created  him.*'^ 
Immediately  after  the  oration,  and  as  it  would  appear,  on  the  same  day> 
God  who  alone  could  confer  it,  gave  him  dominion  over  every  living 
creature,  and  over  «dl  the  earth,  commanding  him  to  subdue  it,  and  to 
increase  and  multiply  in  it  But  for  Adam  there  was  not  a  help,  meet  for 
him.  God  took  one  of  Adam's  ribs  and  made  of  it  a  woman,  which  is  an 
evident  token  of  her  natural  dependance  and  subjection  to  him.  Her 
Creator  brought  her  unto  Adam,  a  just  precedent  for  the  universal 
practice  of  the  woman's  father  or  nearest  of  kin  giving  her  away.  It  is 
also  another  symptom  of  her  natural  inferiority.  On  this  occasion  Adam 
exercised  his  right  of  sovereignty,  by  naming  her  both  Eve  and  tooman^ 
because  she  was  bone  of  his  bone,  and  flesh  of  his  flesh.  In  virtue  of  hia 
universal  dominion  and  sovereignty,  he  enacted  that  statute,  which  has 
ever  since  been  recognized  and  obeyed  in  all  countries  both  civilized  and 
barbarous :  ^^  Therefore  shaU  a  man  leave  his  father  and  his  mother,  and 
shall  cleave  unto  his  wife,  and  they  shall  be  one  flesh.*'^  This  statute  was 
confirmed  by  our  blessed  Lord,  repeating  the  identical  words.||  After  the 
unfortunate  transaction  between  Eve  and  the  serpent,  the  Almighty  again 
renewed  Adam's  charter.  ^^  Unto  the  woman  he  said,  I  will  greatly 
multiply  thy  sorrow  and  thy  conception :  in  sorrow  thou  shalt  bring  forth 
children,  and  thy  desire  shall  be  to  thy  husband,  and  he  shall  rule  aver 
theeJ*'  This  divine  institution  has  accordingly  been  observed  in  every 
country,  and  in  every  country  there  has  been  some  religious  way  of  entering 
into  this  holy  estate.  The  church  of  Scotland  acknowledges  that  '^  mar* 
riage  was  ordained  for  the  mutual  help  of  husband  and  wife;  for  tho 
increase  of  mankind  with  a  legitimate  issue,  and  of  the  church  with  an 
holy  seed ;  and  for  preventing  of  uncleanness."^     And  the  church  of 

*  Blarlratone'8  Commentaries,  with  Profeasor  Chrigtlan's  Notea. — Burns'  Ecdesiastiai} 
Uw.— Gihson'a  CmI«».— Tomline's  Law  Diet— Bell*a  ditto, 
t  Eph.  iv.  U.  t  Col.  iii.  10.  }  Gen.  ii.  1^4.  Q  Mstth.  xix.  5.  Mark  x.  7. 

t  Conieaion  of  Faith,  xxiv.  lec.  2.    Eph.  v.  31. 
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Engknd  Mjt  it  ^«  k  to  honoiunble  Mtate,  ioftitiitod  of  God  in  the  timei 
man's  innocency,  signifying  unto  us  the  mystieal  union  that  is  betivi 
Christ  and  his  church :  which  holy  estate  Christ  adorned  and  heautifii 
with  his  presenee  and  first  miracle  that  he  wrought  in  Cana  of  Galila 
and  is  commended  of  St  Paul  to  be  honourable  among  all  men;  ai 
therefore  is  not  by  any  to  be  enterprisedy  nor  taken  in  hand,  unadfind^ 
lightly,  or  wantonly,  to  satisfy  men's  carnal  lusts  and  appetites,  like  binl 
beasts  that  have  no  understanding;  but  reverently,  discreetly,  advised]] 
soberly,  and  in  the  fear  of  God  ;  duly  considering  the  causes  for  wfak 
matrimony  was  ordaihed.  First j  It  was  ordamed  for  the  proereatiooc 
diildren,  to  be  brought  up  in  the  fear  and  nurture  of  the  Lord,  andl 
the  praise  of  his  holy  name.  Secondly^  It  was  ordained  for  a  reoi«d 
against  sin,  and  to  avoid  fornication;  that  such  persons  as  have  not  tb 
gift  of  continency  might  marry,  and  keep  themselves  undefiled  membeno 
Christ's  body.  Thirdly^  It  was  ordained  for  the  mutual  sodetj,  hdj^ 
and  comfort,  that  the  one  ought  to  have  of  the  other,  both  m  pro§peritj 
and  adversity."^  *<  Marriage,"  says  the  apostle,  *'  is  honourable  in  aS, 
and  the  bed  undefiled;  but  whoremongers  and  adulterers  God  will  judge.*! 
Eve  received  her  life  from  Adam,  as  the  church  did  from  Christ  Sbe 
was  taken  out  of  Adam's  side  when  he  was  in  a  deep  deep.  After 
Christ  was  dead,  the  sacraments  of  mater  and  hhod  flowed  out  of  his 
side,  that  is,  baptism,  whereby  we  are  bom  again  unto  Christ,  and  tlie 
sacrament  of  hb  blood,  whereby  we  are  nourished  unto  eternal  lik 
**  What  therefore  God  hath  joined  together,  let  not  man  put  aiander.''j 
'*  Nevertheless,  to  avoid  fornication,  let  every  man  have  his  own  wife, 
and  let  every  woman  have  her  own  husband.  Let  the  husband  render 
unto  the  wife  due  benevolence  ;  and  likewise  also  the  wife  unto  the  hus- 
band. The  wife  hath  not  power  of  her  own  body,  but  the  hasbaod: 
and  likewise  also  the  husband  hath  not  power  of  his  own  body,  but  the 
wife."§  '*  And  unto  the  mairied  I  command,  yet  not  I,  but  the  Innd, 
let  not  the  wife  depart  from  her  husband ;  but,  and  if  she  depart, 
let  her  remain  unmarried,  or  be  reconciled  to  her  husband :  and  let  not 
the  husband  put  away  his  wife.  But  to  the  rest  speak  I,  not  the  Lord: 
if  any  brother  hath  a  wife  that  believeth  not,  and  she  be  pleased  to  dwcD 
with  him,  let  him  not  put  her  away.  And  the  woman  that  bath  ao 
husband  that  believeth  not,  and  if  he  be  pleased  to  dwell  with  her,  let  her  not 
leave  him.  For  the  unbelieving  husband  is  sanctified  by  the  wife,  and  (he 
unbelieving  wife  is  sanctified  by  the  husband,  else  were  year  cfafldreo 
unclean  s  but  now  are  they  holy.  But  if  the  unbelieving  depart,  let  hun 
depart.     A  brother  or  a  sister  is  not  under  bondage  in  soeh  easei:  but 

*  The  Form  of  Solemnization  of  Marriare,  Book  of  Common  Prayer. 
\  Heb.  xiii.  4.  \  Mark  x.  9.  «  1  Cor.TiL  »-i 
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lod  hath  caDed  ua  to  peaoe.  For  what  knowest  thou,  O  wife,  wbetlier 
bou  ahalt  lave  thj  huiband,  or  how  knowest  thoa,  0  man,  whether  thou 
bait  aaTe  thj  wife."*  ^*  Wives  submit  yoarselyes  unto  your  own  husbands, 
s  unto  the  Lord.  For  the  husband  is  the  head  of  the  wife,  eren  as  Christ 
a  the  head  of  the  church,  and  he  is  the  Saviour  of  the  body.  Therefore 
ks  the  church  is  subject  unto  Christ,  so  let  the  wives  be  to  their  own 
lusbands  in  everything.  Husbands  lave  your  wives,  even  as  Christ  also 
oTed  the  church,  and  gave  himself  for  it  $  that  he  might  sanctify  and  cleanse 
it  with  the  washing  of  water  by  the  word;  that  he  might  present  it  unto 
l&iiiiflelf  a  glorious  church,  not  having  spot,  or  wrinkle,  or  any  such  thing; 
but  that  it  should  be  holy,  and  without  blemish.  So  ought  men  to  love 
their  vrives  as  their  own  bodies  t  he  that  loveth  his  wife  loveth  himsd£ 
For  no  man  ever  yet  hated  bis  own  flesh;  but  nourisheth  and  cherisheth 
it,  even  as  tiie  Lord  the  church :  for  we  are  members  of  his  body,  of  his 
flesh,  and  of  his  bones.  For  this  cause  shall  a  man  leave  his  father  and 
mother,  and  shall  be  joined  unto  his  wife,  and  they  two  shall  be  one  flesh. 
This  is  a  great  mystery  :  but  I  speak  concerning  Christ  and  the  church. 
Nevertheless,  let  every  one  of  you  in  particular  so  hve  hb  wife  even  as 
himself;  and  the  wife  see  that  she  reverence  her  husband."f  **  The  wife 
is  bound  by  the  law  as  long  as  her  husband  iiveth;  but  if  her  husband  be 
dead,  she  is  at  liberty  to  be  married  to  whom  she  wHl;  only  in  the  Lord. 
But  she  is  happier  if  she  so  abide,  after  my  judgment :  and  I  think  also 
that  I  have  the  Spirit  of  Qod."t 

In  what  follows,  I  shall  in  the  first  place  inquire  how  marriage  may  be 
contracted  or  made ;  and  shall  next  point  out  the  manner  in  which  it 
may  be  dissolved;  and,  lasUy,  shall  take  a  view  of  the  legal  e£Fects  and 
consequences  of  marriage. 

I.  Our  law  considers  marriage  in  no  other  light  than  as  a  civil  contract 
The  holiness  of  the  matrimonial  state  is  left  entirely  to  the  ecclesiastical 
law.  And  taking  it  in  this  civil  light,  the  law  treats  it  as  it  does  all  other 
contracts.  It  allows  it  to  be  good  and  valid  m  all  cases,  where  the  parties, 
at  the  time  of  making  it,  were,  in  the  first  place,  miUing  to  contract; 
secondly,  able  to  contract;  and  lastly,  aettuilly  dkd  contract,  in  the  proper 
forms  and  solemnities  required  by  law. 

All  persons  in  general  are  able  to  contract  themselves  in  marriage,  unless 
they  labour  under  some  particular  disabilities  and  incapacities.  And 
what  tnose  are,  1  shall  now  point  out 

These  disabilities  are  of  two  sorts:  first,  such  as  are  canonical,  and 
therefore  sufficient  by  the  ecclesiastical  laws  to  avoid  the  marriage  in  the 
spiritual  court ;  but  in  law  these  only  make  the  marriage  voidable,  and 

*  1  Cor.  Tii.  10—16.  t  £ph.  ▼.  22--S3.  I  I  Cor.  Yii.  99,  4a 


i9a 


RKIiATIONS  IN  PRIVATB  LIFB. 


not  ipiofaeto  void,  ontil  aeiiteiioe  of  nullitj  be  proDouDoed.  In  order  to 
a  regular  marriage  in  England,  the  banns  mnit  fiitt  be  published  duxing 
divine  service  by  the  minister  of  the  parish  or  parishes  where  the  paitia 
dwell  Whoever  has  any  objection  against  a  marriage  must  make  applK 
cation  to  the  bishop,  who,  if  he  see  cause,  may  send  an  inMlniion  to  the 
parish  minister,  forbidding  him  to  proceed.  But  if  no  such  inhiiiitioa  bs 
sent,  the  minister  may  marry  them  at  any  lawful  time  or  place.  At  the 
time  of  marriage,  however,  when  the  minister  pronounces  these  wordb : 
<*  If  any  one  know  any  just  cause  or  impediment  why  these  parties  shooU 
not  be  joined  together  in  holy  matrimony,  ye  are  to  declare,  or  else  for  ever 
hold  your  peace.''  Then  the  rubric  directs,  that  if  any  one  ^*  declare  any 
objection  or  impediment,  and  give  security  to  the  persons  to  be  maxried, 
to  the  full  damages  they  will  sustam  by  not  being  married,  that  he  sha& 
prove  his  allegatioo,"  &Cy  then  the  marriage  shall  be  defeired  tiO  the 
cause  be  determined,  or  the  parties  agreed. 

Lawful  impediments  are  three.  1.  JPreeofUraei^  when  one  or  both 
parties  are  before  married,  or  are  pre-engaged  to  another  person  by  a 
solemn  mutual  promise  made  in  the  presence  of  witnesses,  and  a  suit  k 
hereupon  commenced  in  some  ecclesiastical  court  If  satisfactorily  proved, 
precontract  dissolves  marriage  with  any  other  person,  even  though  it  may 
have  been  consummated;  by  statute  2  £dw.  VI.  9.  Affinity  or  con- 
sanguinity. To  know  who  are  too  near  of  kin  to  marry  together,  the 
following  table  of  degrees,  set  forth  by  authority  in  1563,  will  sufficiently 
demonstratOi 

A  TABLE  of  KiNDRiD  and  ArriMiTT,  wherein  whosoever  are  rekted  are  forbidden  in 
Soriplture,  and  by  our  Laws,  to  marry  together. 


ji  Man  may  not  marry  his 
]  Grandmoiher. 
2Grindikther8  Wife. 

3  Wife's  Grandmother. 

4  Father's  Sister. 
6  Mother's  Sister. 

6  Father's  Brother^  Wife. 

7  Mother's  Brother's  Wife. 

8  Wife's  Father^s  Sister. 

9  Wife^  Mother^  Sister. 

10  Mother. 

1 1  Stepmolher. 

12  Wife^  Mother. 

15  Daughter. 

14  Wile^  Daughter. 

16  e^^  Wife.     • 

16  Sister. 

17  Wife's  Sister. 

18  Brother's  Wife. 

19  Son's  Daughtert 


A  Woman  may  not  marry  urilh  her 

1  Grandfather. 

2  GnmdmoCher's  Uisband. 
8  Husband^  Grandfather. 
4  Father's  Brother. 

6  Mother's  Brother. 

6  FatberiB  Sister^  Husbud. 

7  Mother's  Sister's  Hosbuid. 

8  Husband's  Father^  Brother. 
0  Husband's  Motheifs  Brother. 

10  Father. 

11  Step&ther. 

12  Husband's  Father. 

13  Son. 

14  Husband's  Son. 

16  Daughter's  HuriMnd. 

16  Brother. 

17  Husband's  Brother. 

18  Sister^  Husband. 
10  Son's  Son. 
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A  Jfan  mt^  not  marry  JUi 
SO  Daoghter^  Danghtw. 
81  Son*^  Son's  Wife. 
22  Daughter^  San*s  Wife. 
88  Wife'k  Son's  Daughter. 

24  WUe*^  Daughker'ft  DMyhter. 

25  Brother's  Daughter. 

26  Sister^  Daughter. 
97  Brother^  Soii*8  Wife. 

28  Sfetmr'a  Son%  Wife. 

29  Wife'k  Brother^  Daughter. 
SO  Wifela  Sistefs  Daughter. 


A  Womtm  auvy  net  marry  wik  her 

20  Daughter'^  Son. 

21  Son's  Daughter*^  Husband. 

22  Daughter's  Daughter^  Husband. 
2S  Hnsband'a  San*8  Son. 

24  Hoafaand'a  Daughter's  Son. 

25  Rn>ther*a  Son. 

26  Sister^  Son. 

27  Brother's  Daughters  Husband 
88  Sister^  Daughterls  Husband. 
29  Husband's  Brotherli  Son. 

90  Husband's  Sister's  Son. 


In  the  eoune  of  natnM  H  u  icaroelj  poniUe  that  any  one  should  erer 
marrj  his  israe  in  the  fourth  degree.  Between  collaterals,  all  who  are  in 
the  fourth,  or  any  collateral  degree,  are  permitted  to  marry.  A  husband 
is  rdated  to  all  the  consangtimei  of  his  wife,  and  vice  versa,  the  wife  to 
those  of  her  husband.  The  husband  and  wife  being  considered  as  one 
fleshy  those  who  are  related  to  the  one  by  blood,  are  related  to  the  other 
by  affinity.*  Therefore;  after  his  wife's  death,  a  man  cannot  marry  her 
sister,  aunt,  or  niece.  But  the  relations  by  affinity  of  the  husband  are  not 
at  all  related  to  those  of  the  wife.  Two  brothers  therefore  may  marry  two 
sisters,  or  a  father  and  son  may  marry  a  mother  and  her  daughter. 

3.  Some  particular  corporeal  infirmities,  also,  disable  parties  from  mar- 
riage. But  such  marriages  not  being  roid  ab  initio^  but  only  roidable  by 
sentence  of  separation,  they  are  esteemed  valid  to  all  civil  purposes,  unless 
such  separation  is  actually  made  during  the  life  of  the  parties.  For,  after 
the  death  of  either  of  them,  the  courts  of  common  law  will  not  suffer  the 
spiritual  courts  to  dedare  such  marriages  to  have  been  void;  because 
such  declaration  cannot  now  tend  to  the  reformation  of  the  parties. 

4.  Another  legal  disability  b  want  of  age  in  either  or  both  of  the  con- 
tracting parties.  This  is  sufficient  to  set  aside  all  other  contracts,  on  account 
of  the  imbecility  of  judgment  in  the  contracting  parties;  ajbrtiori,  therefore 
it  ought  to  avoid  this,  the  most  important  contract  of  any.  6.  Want  of 
the  consent  of  parents  or  guardians  is  also  a  legal  incapacity,  if  either  of 
the  parties  be  under  twenty-one  years  of  age.  The  church  and  the  state 
both  combine  to  punish  the  clergyman  who  should  marry,  after  banns 
bemg  published,  any  parties  under  that  age,  without  having  the  express 
consent  of  parents  or  guardians.  By  the  sixty  second  canon  of  the  church 
of  England,  the  bishop  is  authorized  to  suspend  him  from  officiating  for 
three  years.  And  by  several  acts  of  parliament,  penalties  of  one  hundred 
pounds  are  laid  on  any  clergyman  who  mames  a  couple  either  without 
publioation  of  banns,  (which  are  intended  to  give  notice  to  parents  and 


«  Gibson's  Codex. 
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goardiaiifl,)  or  without  a  Ucensey  to  obtain  which  the  eonseiit  of  pareots 
or  guardians  must  be  sworn  to.  And  bj  the  statute  96  Geo.  11.  it  u 
enacted  tbat  all  marriages  celebrated  bj  license,  (for  banns  suppose  notice,) 
where  either  of  the  parties  n  under  twenty-one,  (and  not  being  a  widow 
or  widower,  who  are  supposed  to  be  emancipated  from  paternal  control,) 
without  the  father's  consent,  or,  if  he  be  not  tiring,  of  the  mother,  oi 
guardian,  shall  be  absolutely  void. 

6.  Want  of  reason  is  a  most  powerful  incapacity,  for  without  a  com- 
petent share  of  it^  as  no  other,  so  neither  can  the  matrimonial  contract 
be  valid,  idiots  or  people  without  due  reason  being  always  considerBd 
as  minors,  and  therefore  taken  under  the  special  protection  of  the  law. 
And  it  is  provided  by  act  of  parliament,  15  Geo.  II.,  that  the  marriage 
of  lunatics  and  persons  under  frenzies,  (if  declared  lunatics  under  a  coia- 
mission,  or  committed  to  the  care  of  trustees  by  any  act  of  paiiianMnt,) 
before  they  are  pronounced  to  be  of  sound  mind  by  the  lord  dianodlor  or 
the  majority  of  such  trustees,  ahaU  be  totally  void.  Lastly,  the  parties 
must  not  only  be  willing  and  able  to  contract,  but  must  actually  oontraot 
themselves  in  due  form  of  law,  to  make  it  a  good  civil  marriage.  In  Eng- 
land no  marriage  is  at  present  valid,  unless  it  be  celebrated  in  some  pariili 
church  or  public  chapel,  except  a  dispensation  be  procured  from  the  areb- 
bishop  of  Canterbury.  It  must  also  be  preceded  either  by  the  publieatk» 
of  the  banns  by  the  parish  minister  in  the  middle  of  the  public  service  in  the 
forenoon,  or  by  license  from  the  spiritual  judge.  And  it  is  also  indispens- 
able, that  the  marriage  ceremony  be  performed  by  a  person  in  holy  orden 

As  the  law  now  stands,  therefore,  we  may  upon  the  whole  collect,  that, 
by  the  temporal  law,  no  maniage  is  ipso  facto  void,  that  is  cdebrated  by 
a  person  in  holy  orden, — in  a  parish  church  or  public  diapel,  or  ebewbere 
by  a  special  dispensation, — ^in  pursuance  of  banns  or  a  license— between 
single  persons, — consenting, — of  sound  mind, — and  of  the  age  of  twenty- 
one  yean.  And  no  maniage  is  voidable,  that  is,  can  be  diMc4ved  by  the 
ecclesiastical  law,  after  the  death  of  either  of  the  patties;  nor  during  their 
lives,  unless  for  the  canonic^d  impediments  of  precontract,  (if  that  still 
exists)— -of  consanguinity,  or  relation  by  blood-— of  affinity  or  relation  by 
marriage — or  coporeal  imbeeflity,  if  it  subsisted  premaua  to  the  maniage^* 

The  Oonfessran  of  Faith  of  the  church  of  Scotland,  chap.  xxiv.  sec  4, 
says,  **  Marriage  ought  not  to  be  withm  the  degrees  of  consanguinity  or 
affinity  forbidden  in  the  word;  nor  can  such  incestuous  marriages  everbt 
made  lawful  by  any  law  of  men,  or  consent  of  parties,  so  as  those  peisons 
may  live  together  as  man  and  wife.  The  man  may  not  many  one  of  hii 
wile's  kindred  nearer  in  Uood  than  he  may  of  his  own,  nor  the  woman  of 
her  husband's  kindred  nearer  of  blood  than  her  own." 
*  Blackstone's  Commentuies. 
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CouflbM-gennan  are  not  fodbid  to  mairy  hj  anj  law  of  God  or  mao^ 
except  the  pope's  canon  law,  which  if  happflj  not  now  in  force  as  to  thia 
particular,  being  for  ever  broken  up  by  the  39  of  Henry  VIII.     And  if 
cousins-genDan  are  not  prohibited,  then  thej  who  are  more  remotely 
related  cannot  be  under  any  restraint,  notwithstanding  that  by  the  same 
popish  caoon  law,  not  only  real  relations  were  prohibited  from  contracting 
marriage,  but  also  ima^inart/  ones.     For  instance,  according-  to  the 
absurd  canons  of  the  papists,  any  man  and  woman  that  had  stood  as 
sureties  for  the  same  child,  or  had  at  its  baptism  laid  their  hands  on  it,  in 
order  to  take  it  out  of  the  fbnt  when  it  was  dipped,  if  such  were  the 
custom,  were  prohibited  from  marrying  together.  Nay,  to  such  an  extreme 
did  papists  carry  this  absurdity,  that  the  prohibition  extended  to  the  person 
liho  baptized^  to  his  sons  and  daughters,  and  to  the  father  and  mother  of 
the  person  who  was  baptized.     For  by  popish  casubtry  it  was  pretended 
tbat  by  this  means  a  spkrittuxl  affinity  was  contracted.     Very  little  regard 
is  to  be  paid  to  this  popish  law,  and  by  none  other  is  the  manriage  ol 
eousins-german  prohibited.      It  will  be  remembered  in  the  interesting 
story  of  Tobit,  in  the  apocryphal  part  of  the  Bible,  that  the  angel  which 
aooompanied  bis  son  Tobias^  said  to  him,  ^^  Brothw,  to*day  we  shall  lodge 
with  Raguel,  who  is  thy  cousm :  he  also  hath  one  only  daughter,  named 
Sara.    I  will  speak  for  her,  that  she  may  be  given  thee  for  a  wife  :  for  to 
thee  doth  the  right  of  her  appertain,  seeing  thou  only  art  of  her  kindred; 
and  the  maid  is  fair  and  wise.     Now,  therefore,  hear  me,  and  I  will  speak 
to  her  father;  and  when  we  return  from  Rages,  we  will  celebrate  the  mar- 
riage :  for  I  know  tliat  Raguel  cannot  marry  her  unto  another  according 
to  the  law  of  Moses,*  but  he  shall  be  guilty  of  death,  because  the  right  of 
inheritance  doth  rather  appertain  unto  thee  than  to  any  other.' 'f 

Before  any  can  be  lawfully  married  in  England,  the  banns  are  directed 
to  be  published  on  three  several  Sundays.  This  care  of  the  diurch  to 
prevent  clandestine  marriages,  is  as  old  as  Christianity  itself.  TertuUian 
tells  us,  that  in  his  time  all  marriages  were  accounted  clandestine  that 
were  not  published  beforehand  in  the  church.  The  design  of  these  banns 
H)  that  the  church  may  be  satisfied  that  there  is  no  lawful  impediment 
why  the  parties  may  not  be  joined  together  in  matrimony.  Some  parish 
officers  have  presumed  to  forbid  banns,  because  the  parties  have  been 
poor,  and  therefore  likely  to  create  a  charge  to  the  parish;  or  because 
the  man  has  not  been  an  inhabitant,  according  to  the  laws  made  f<H*  the 
settlement  of  the  poor.  But  no  person  has  authority  to  forbid  the  min- 
ister to  proceed  in  publishing  the  banns,  but  the  bishop  only.  If  indeed 
the  minister  is  satisfied  that  any  of  the  before  mentioned  impedimenta 

•  Numb.  Mvil.  8.  xnvi.  f  Tobit  vi.  10, 11,  !«. 
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exist)  he  ought  in  reaion  to  forhear  publication.    If  he  proceed,  uniet 
thif  knowledge,  to  many  the  partiee,  he  is  liable  to  censure,  if  big  know- 
ledge of  the  impediment  can  be  prored.     But  the  minister  is  not  at  libeitr 
to  stop  his  proceeding,  because  any  captious  or  malicious  penon,  without 
just  reason  or  authority,  takes  upon  him  to  forbid  him.    PoTerty  b  no 
more  an  impediment  to  marriage  than  riches.    The  kingdom  canno  moie 
subsist  without  the  poor  than  without  the  rich.     And  there  can  be  no 
reason  to  doubt,  but  that  banns  maj  be  published,  and  marriage  sokmnized, 
betwixt  two  perwns  that  reside  or  sojourn  within  a  parish,  though  they 
be  not  fixed  inhabitants.     For  such  persons,  though  strangen  to  the  rot 
of  tlie  parish,  are  parishioners  as  to  the  minister ;  who  is  to  Yirit  them  if 
they  are  sick,  to  giro  them  the  sacraments  while  b'ving,  and  buy  them 
when  dead.      And  on  their  part,  they  are  to  perform  the  duty  of 
parishioners  to  him;  that  is,  to  pay  tithes  and  offerings,  if  there  are anj 
to  be  demanded.     They  are  parishioners  in  all  respects,  except  odj,  that   I 
if  they  fall  into  poverty,  they  do  not  enjoy  the  benefits  of  the  poor  la^    l 
Neither  does  the  law  say,  that  any  man  is  made  liable  to  be  kept  by  & 
parish,  because  he  was  married  in  it  by  banns :  nor  does  it  appear  that 
these  temporal  laws,  relating  to  the  poor,  were  intended  to  alter  the  lawi    ' 
of  the  church,  which  both  by  custom  and  canon  has  all  along  pennitted    I 
and  required  persons  to  have  the  banns  published^  and  the  mania^    i 
celebrated,  where  the  parties  dwell,  or  are  commorant.     And  the  rabric 
before  the  office  of  matrimony  is  to  the  same  purpose :  *^  if  they  dwdl  m 
diverse  parishes,"-^''  si  incolunt  in  dwersia  parcecHSj'^  says  theoU  Latia 
translation;  *'  si  vwunty*  says  the  new;  but  in  publishing  the  banitt,  the 
minister  may  cautiously  say,  **  N  of  this  parish  sojourner*''^ 

Some  clergymen  have  been  summoned  and  corrected  in  the  spiritnal 
courts  for  solemnizing  marriages  in  churches  where  the  banns  were  not 
asked,  and  to  which  the  parties  married  did  not  belong  as  parishioDen; 
although  they  had  a  certificate  of  the  banns  bemg  published,  under  the 
hand  of  the  minister  or  ministers  to  whose  parishes  they  belonged.  This 
was  forbid  by  ancient  canons,  as  well  as  by  the  sixty-second  canon  of 
the  church  of  England.  The  ticense  of  the  curate,  however,  to  whose 
parish  the  parties  belonged,  was  sufficient;  at  same  time  the  curate  most 
do  more  than  certify  the  publication  of  banns;  he  must  expressly,  under 
his  hand,  give  the  parties  leave  to  be  married  in  another  parish  church, 
and  also  to  the  curate  of  that  other  church  to  marry  them.  And  indeed, 
by  the  constitution  of  archbishop  Peckham,  the  curate  of  any  paridi  may 
Uoense  his  parishioners  to  communicate  in  another  parish  church. 

By  both  ancient  and  modem  canons,  it  was  well  provided  that  marrisgei 
should  be  celebrated  in  facie  ecclesicBn  in  the  face  of  the  church,  that  ii, 
in  time  of  divine  service ;  but  this  practkse  is,  as  if  bj  universal  consent, 
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laid  aside.  Yet  in  matrimonial  oases  tried  before  the  eonmtorj  omrt, 
the  judge  asks  whether,  daring  the  time  the  marriage  in  question  was 
fiolemnized,  the  church  doors'  were  open.  It  was  an  ancient  and  very  good 
custom,  and  which  stiU  generallj  preTaib  in  England,  that  matriages  should 
Dot  be  celebrated  in  any  other  church  than  that  to  which  the  woman  bdongs 
as  a  parishioner;  and  therefore  the  ecclesiastical  law  aUows  a  fee  to  the 
clergyman  of  that  church,  whether  she  be  married  there  or  not  And  this 
fee  was  expressly,  reserred  for  him  by  the  words  of  the  license,  aoeordmg 
to  the  old  form;  but  it  is  said  that  this  has  been  refused  in  the  temporal 
courts,  because  it  is  generally  claimed  by  virtue  of  the  canon  law,  which 
is  now  abrogated;  whereas,  were  it  demanded  as  due  by  prescription,  or 
iaimemorial  custom,  within  such  a  parish  or  diocese,  it  is  reasonable  to 
suppose  that  the  temporal  courts  would  allow  of  this  plea;  for  custom  is 
common  law. 

The  canons  of  the  church  of  England  do  not  aUow  any  marriages  to  be 
celebrated  in  private  houses,  but  only  in  the  parish  church,  and  that  too 
odIj  between  the  hours  of  eight  and  twelve  in  the  forenoon.  In  Scotland 
marriages  take  place  almost  invariably  in  private  houses,  and  at  any  hour 
of  the  day.  The  church  of  England  allows  none  but  a  lawful  minister  to 
tie  the  bonds  of  matrimony.  Because  marriage  is  the  bond  and  foundation 
of  all  society,  and  it  ought  therefore  to  be  made  sacred,  and  adopted 
into  religion,  it  being  the  interest  of  mankind  that  it  should  be  kept 
infiolable.  Above  all,  because  God  himself  married  the  first  man  and 
woman^  and  blessed  them,  and  made  a  covenant  with  them;  and  the  lawful 
miDister  is  God's  representative  or  ambassador,  to  take  securities,  and  bless 
the  parties  in  God's  name.  The  church  allows  of  no  clandestine  marriages, 
and  for  the  better  security  against  such,  she  orders  that  all  marriages 
shall  be  celebrated  in  the  daytime,  for  those  who  mean  honestly  and 
honourably  need  not  be  ashamed  and  fiy  the  light.  And  because  most 
people  are  more  serious  in  the  morning,  it  is  appointed  by  the  sixty-second 
caoon  that  all  marriages  shall,  as  already  noticed^  be  solemnized  between 
the  hours  of  eight  and  twelve;  and  formerly  it  was  required  that  the  bride 
and  bridegroom  should  both  be  fasting  when  they  made  this  religious  vow 
in  the  presence  of  God,  by  which  means  they  were  preserved  £rom  bemg 
incapacitated  by  drink  from  making  a  wise  and  voluntary  choice.  And 
that  this  rite  might  be  still  more  solemn,  it  is  expressly  required  in  England 
that  all  marriages  be  celebrated  in  the  church,  the  place  of  God's  especial 
presence,  before  whom  they  make  this  religious  covenant  at  his  holy  altar. 
It  is  also  enjoined  to  be  celebrated  in  the  presence  of  their  friends  and 
neighbours,  who  ought  to  attend  on  this  solemnity  to  testify  their  consent, 
&nd  to  join  with  the  minister  for  a  blessing  on  the  parties.  And  lastly, 
I  may  briefly  observe,  that  the  bridegroom  and  bride,  being  thus  attended 

4  L 
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to  the  ofamtiby  are  there  to  stand  at  the  altar,  the  man  on  die  right  hand, 
and  the  woman  on  the  left;  which  position  is  express! j  so  ordered  in  the 
Latin  and  Greek  churches.  But  among  the  Jews,  the  woman  atands  od 
the  right  hand  of  her  intended  husband,  in  a&osion  to  that  plaoe  of  the 
Psahnsy  ^*  At  thj  right  hand  did  stand  the  queen  in  a  Testore  of  gold/' 
&C.*  Tet,  since  the  right  hand  is  the  most  honouraUe  place,  it  k  m  sQ 
Christian  churches  assigned  to  the  man,  as  bdng  the  head  of  the  wife.  And 
since  matrimony  has  been  throughout  the  whole  world  reputed  a  Nligioofl 
act,  it  is  Terj  fit  that  it  should  have  a  peculiar  office  for  its  perfonnanee. 
The  Greek  church  has  three  several  offices;  one  at  the  espousals j  another 
at  the  actual  marriage^  which  is  called  the  coronation^  and  the  third 
office  is  for  those  who  are  married  a  second  time.  In  England  the  marriage 
rite  is  composed  with  peculiar  judgment  and  piety,  and  all  along  matmete 
those  who  are  to  be  joined  by  it  in  the  several  parts  of  their  duty;  and  as  it 
may  be  interesting  to  many,  I  will  here  add  a  brief  description. 

To  prevent  the  vain  and  loose  mirth  too  frequent  at  such  aolemnities, 
the  office  of  matrimony  begins  with  a  grave  and  awful  pre&ce,  which 
represents  the  sacred  action  io  which  the  parties  are  preparing  themsdves, 
to  be  of  so  divine  an  original,  of  so  high  a  nature,  and  of  such  Infinite 
importance  to  all  mankind,  that  they  are  not  only  vain  and  imprudent,  but 
even  impious  and  void  of  shame,  who  will  not  lay  aside  all  levity  and 
indecorum,  and  be  serious  and  composed  on  so  just  and  solemn  an  oocasioo. 
And  to  prevent  any  misfdrtune,  into  which  the  two  parties  might  either 
inconsiderately  or  rashly  run  by  this  marriage,  the  minister  charges  all 
who  are  present,  *^  if  they  know  any  just  cause  or  impediment  why  ther 
may  not  be  lawfully  joined  together,  they  do  now  disclose  it,"  before  the 
holy  bond  be  tied,  since  afterwards  they  cannot  be  heard  to  the  bffliefit  of 
either  party.  But  though  others  are  at  first  charged  to  discover  all  known 
impediments,  as  being  most  likely  to  reveal  them,  yet  the  minister  before 
he  proceeds  to  the  solemnization,  charges  the  parties  themselves,  as  being 
most  concerned,  to  reveal  them,  as  they  shall  answer  at  the  great  day  of 
judgment ;  since  if  there  shall  appear  any  just  objection  against  their 
marriage  afterwards,  they  must  necessarily  either  live  in  a  state  of  perpetual 
sin,  or  be  separated  by  an  eternal  divorce.  The  impediments  which  thej 
are  so  solemnly  charged  to  reveal,  are  those  already  enumerated. 

If  the  congregation  present  allege  none  of  these  impediments,  and  none 
be  confessed  by  the  parties  themselves,  the  officiating  minister  proceeds  to 
the  solemnization  of  the  marriage;  which  being  a  formal  compact,  the 
mutual  consent  of  the  parties  is  first  asked,  because  their  consent  is  so 
essential,  that  the  marriage  is  not  good  without  it.  For  this  reason 
Rebekah's  friends  asked  her  consent  before  giving  her  to  Isaacf 
*  Psalm  xlv.  10.  f  Gen.  zziv.  68. 
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And  m  the  llnMit  kind  of  nmtiimoaj  ainoiig  the  aooient  Rpnuuit,  the 
parties  matoallj  asked  eaeh  others'  'coasent,  which  being  so  important 
snd  umyersal  a  oustom,  was  fior  that  reason  adopted  into  the  office  for 
matiimony  in  all  Christian  eountiies;  with  this  only  difference,  that  the 
priest  aska  the  question,  that  so  the  declaration  maj  be  the  more  solemn, 
as  being  made  in  God's  prasenoe>  and  to  his  deputed  minister.  And 
that  the  parties  may  the  better  know  what  they  are  about  to  promise, 
the  priest  enumsrates  the  duties  which  in  God's  word  they  are  oommanded 
to  peifonn,  tnz. 

The  man  mmt  Jfrs^  promise  to  hoe  his  wife  as  God  eocpressly  com- 
msuds,"^  whwh  stands  in  the  first  pkioe,  because  if  he  has  this  true 
sfiectbn  lor  his  wife,  he  will  perform  towards  her  all  other  duties  with 
ean  and  deiighi  It  being  no  burden  to  render  good  offices  to  those  whom 
w6  sincerely  leva  Secondly^  That  he  will  comfort  her,  which  God  also 
req!i]reB,t  where  the  husband  is  enjoined  to  cherish  his  wife,  that  is,  to 
support  her  under  all  those  infirmities  and  sorrows  to  which  her  tender 
Ki  is  liabla  Thirdlfff  That  he  will  honour  her,  which  is  also  directly 
oomnianded4  Although  the  wife  is  the  weaker  vessel,  yet  she  must 
not  be  despised  for  those  infirmities  which  God,  for  good  and  wise 
porposes,  has  annexed  to  her  constitution.  She  should  rather  be 
ragpecled  for  her  usefulness,  and  her  ready  desire  to  add  to  her  husband's 
comfort.  Fourthly,  He  must  keep  her  in  sickness  and  in  healthy 
which,  according  to  St  Paul,  is  to  nourish^^  or  to  afford  her  all  neces- 
soriei  in  every  condition.  And  lastly,  he  must  be  faithful  to  her  bed,  and 
foridkmg  aU  others,  keep  himself  only  to  her  so  long  as  they  both 
shall  live,  which  correqwnds  with  the  words  of  prophets  and  apo8tles.|| 
This  excellent  sentence  is  placed  in  the  marriage  office  to  prevent  those 
three  mischievous  destroyers  of  marriage,  adultery,  polygamy,  and  divorce. 

There  is  no  diffierenoe  in  the  duties,  nor  consequently  in  the  terms  of 
the  covenant  between  the  man  and  his  wife;  only  that  the  wife  is  obliged 
to  obey  and  serve  her  husband,  a  duty  frequently  commanded  by  God 
himaelf  in  the  New  Testament^  Besides,  the  rules  of  society  make  it 
neceaaryy  for  equality  breeds  contentioa  It  is  therefore  necessary  that  one 
of  the  parties  should  be  superior,  otherwise  there  would  be  a  perpetual 
strife  for  dominion.  Wherefore  the  laws  of  God,  and  the  wisdom  of  all 
nations,  have  given  the  superiority  to  the  husband.  Amongst  the  ancient 
Romans,  the  law  obliged  the  wife  to  be  subject  to  her  husband,  and  call 
him  lord.  They  had  a  peculiar  magistrate  to  take  care  that  the  husbands 
did  not  abuse  this  power,  but  that  they  ruled  over  their  wives  with 

'  Eph.  V.  25.  t  ver.  29.  t  1  ?«»•  ««•  7.  $  Eph.  ▼.  29. 

li  Mai.  n.  15, 16.  1  Cor.  Tii.  10. 

f  Eph.  ▼.  22,  24.  Cok«.  iii.  18.  Tit  ii.  &  1  Pet  iii.  1,  5. 
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gendeneM  and  tenderneM.  Cooieqaentlj  women  not  only  may,  but  it  k 
ihdt  boanden  duty  to  pay  afl  that  obedience  whksli  the  gospel  reqoini 
of  them.  In  Britain  at  least,  they  have  no  reason  to  complain  with 
Medea,  ^*  that  they  are  sold  for  slaves  with  their  own  money;^'*  beeaoie 
in  the  obedience  required  of  them  in  the  gospel  there  is  really  no  davery. 
It  ought  to  spring  Irom  their  Ioto  to  their  husbands,  and  be  paid  in  nipeet 
of  the  dignity  of  the  nobler  sex,  and  in  requital  for  that  proteetioD  whicii 
the  weaker  vessel  both  needs  and  enjoys  in  the  holy  estate  of  matrimooj; 
but  above  all,  it  ought  to  proceed  from  the  lore  and  fear  of  God,  irfaohag 
enjoined  it  In  this  observance  the  obedient  wife  finds  it  to  be  her  interot 
as  well  as  her  duty,  because  she  thereby  gains  so  much  more  lore  and 
respect  from  her  husband,  that  he  cannot  deny  her  any  lawful  and 
reasonable  request.  It  is  not  only  an  impious  contempt  of  divine  autboiitj, 
but  egregious  pride  and  foUy,  for  any  woman  to  refuse  either  to  promiK 
or  to  pay  to  her  husband  this  generous  obedience,  which  is  her  gmt 
privilege,  if  she  has  wisdom  to  understand,  or  skill  to  manage  it  right 

The  two  parties  having  given  their  consent  to  hare  each  other,  and 
promised  to  the  minister  that  they  will  each  observe  those  sacred  lam  of 
matrimony  which  God  hath  ordained,  they  proceed  directly  to  the  nratml 
stipulation  or  covenant,  which  is  introduced  with  two  very  significaoteeiv- 
monies.  Firsts  the  father  or  friends  giving  the  woman  in  marriage.  The 
antiquity  of  such  rite  is  evident  from  the  phrase  so  often  used  in  Seriptme, 
of  gimn^  a  daughter  to  wife ;  and  its  univenality  appears  from  id 
being  used  both  by  heathens  and  Christians  in  all  ages.  The  reason  for  iu 
use  seems  to  be,  Isty  Because  the  weaker  sex  is  always  supposed  to  be 
under  the  tuition  of  a  father  or  guardian,  whose  consent  is  neoeKuy  to 
make  the  act  valid.  2<^,  This  declares  that  the  parents  and  Cnends  agree 
to  this  marriage,  and  that  the  father  doth  emancipate  his  daughter,  and 
make  her  free  to  engage  in  her  own  name.  S^,  This  shows  that  the 
woman  does  not  seek  a  husband,  but  JMgvoen  to  one  by  her  friends,  and 
follows  their  commands,  rather  than  her  own  indmations.  Among  the 
nuptial  rites  of  the  ancient  Romans,  the  bride  was  taken  by  a  sort  of 
violence  from  her  mother's  knees  ;  and  when  she  came  to  her  husband's 
house,  she  was  not  to  go  in  willingly,  but  was  to  be  carried  in  by  force, 
which,  like  the  English  ceremony  of  giving  away,  was  veiy  suitaUe  to 
the  modesty  of  the  female  sex. 

The  other  ceremony  is  the  joinmg  of  hands,  which  naturally  sigmfi» 
contracting  friendship  and  the  making  of  covenants,  and  has  been  uni^ff- . 
sally  used  among  heathens,  Jews,  and  Christians,  in  the  sacred  corenaot 
of  marriage.     The  father  delivers  up  his  daughter  to  the  priest,  as  it  weiv 

*  £urip.  in  Medea.  . 
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into  God's  disposal ;  and  he  again,  in  6od*s  presence,  j(mM  their  right 
hands.  Our  right  hand  being  generallj  used  in  plighting  our  faith  to  any 
person.  Having  thus  delirered  them  into  each  other's  hands  and  power,"^ 
the  minister  causes  them  to  make  this  mutual  stipulation  or  engagement, 
than  which  nothing  can  be  more  strict  or  solemn.  When  in  the  former 
part  of  the  ceremony  he  asked  the  parties  their  consent,  thej  in  the 
future  tense  promised  to  take  each  other  in  marriage.  That  was  no  more 
than  espousals^  which  in  former  times  was  a  different  office  entirely  from 
that  of  matrimony,  and  might  be  done  some  weelu  or  even  months  belbre. 
Bat  as  men  of  loose  morals  were  frequently  apt  to  cast  off  their  spouses 
before  the  completion  of  marriage,  both  the  espousah  and  marriage  were 
put  into  one  office:  only  in  the  espousals  the  parties  say,  / mU  tdke^  &c.; 
whereas  in  the  marriage  they  say,  /  do  take^  &c  Each  party  first  naming 
themselTes,  to  show  that  it  is  their  own  voluntary  act,  and  then  specifying 
the  other  they  have  chosen,  and  declaring  before  Almighty  God,  that  they 
do  **  take  each  other  for  husband  and  wife,"  and  that  in  the  nature  of  the 
firmest  settlements,  **  to  have  and  hold."  These  are  words  of  such  import- 
ance, that  no  conveyance  of  an  estate  can  be  made  without  them,  and 
therefore  they  ought  not  to  be  omitted  in  this  solemn  act,  because  the  man 
and  woman  are  now  to  put  themselves  into  the  power  and  possession  of 
each  other :  so  that  after  this  stipulation,  in  the  solemn  language  of  scrip- 
ture, **  the  wife  hath  not  power  of  her  own  body,  but  the  husband;  and 
likewise  the  husband  hath  not  power  of  his  own  body,  but  the  wife."f 
And  to  take  away  all  exceptions  that  might  be  pretended  for  divorce,  they 
solemnly  promise  to  each  other  ^^  from  this  day  forward,"  during  the 
whole  term  of  their  liyes :  and  that  whether  they  *^  prove  better  or  worse/' 
in  respect  of  their  mind  or  manners;  or  ^*  richer  or  poorer,"  in  respect 
of  their  estate;  or  whether  they  be  **  healthy  or  sickly,"  in  respect  of  their 
body  :  and  withal  they  promise  to  pay  those  duties  to  each  other,  which 
has  been  already  shown  are  necessary  and  indispensable.  And  for  the 
confirmation  of  this  solemn  tow  and  engagement,  they  ^*  plight  their  troth" 
to  each  other;  that  is,  they  lay  thev  truth  to  pledge,  and  in  God's  presence 
engage  their  honesty  and  fidelity  for  their  performance  of  it. 

But  besides  the  invisible  pledge  of  our  truth,  the  man  is  also  to  give  a 
visible  pledge,  viz,  a  ring.  It  was  in  ancient  times  a  seal  by  which  all 
orders  were  signed,  and  all  choice  things  secured. j:  Its  delivery  was  a 
sign  that  the  party  to  whom  it  was  given,  was  admitted  into  the  nearest 
friendship  and  highest  trust.:^  Hence  it  became  a  token  of  love,t  and  was 
used  in  matrimony,  not  only  among  the  Jews  and  Gentiles,  but  among  the 
Christians  also  in  the  primitive  and'  purest  times,  who  gave  their  spouses 

•  1  Cor.  ▼ii.  4.  t  Ibid. 
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a  ring  at  the  tfitte  of  marriage,  to  dedaro  them  worthy  of  the  goterameot 
of  their  flunily;  and  in  oonsequenoe  rings  have  been  ever  mceiuedhiiuff- 
riage  in  all  civilized  eountries.  The  ring's  signification  maj  be  eonsidered 
two  ways  t  1.  By  way  of  aUusion ;  3*  By  way  of  institution.  The  fitgt 
sort  of  remarks,  are  those  which  are  its  more  remote  significations;  riz-  Ai 
to  its  matter,  which  is  gold;  the  purest,  the  noblest,  and  the  most  duraUe 
of  an  metals,  to  intimate  the  generous,  sinoere,  and  unceasing  aifeciioB 
which  ought  to  subsist  between  married  persons.  9.  Its  form,  bong  round, 
is  the  roost  perfect  of  all  figures,  and  the  most  proper  to  imply  union,  and 
that  conjugal  love  which  must  never  have  an  end.  And  3.  it  is  placed  on 
the  fourth  finger  of  the  left  hand^  which  the  pagan  Romans,  among  whom 
it  was  customary,  usually  denommated  the  ring-finger.  The  aodeoU 
generaUy  aflirmed  their  belief  that  a  considerable  vein  ran  from  the  heart 
to  this  finger ;  which  for  that  reason  ought,  they  said,  to  bear  the  pledge 
of  love.  And  although  Dr  Brown,  in  his  <^  Vulgar  Errors,'*  wiB  not 
admit  this,  yet  the  connexion  of  this  finger  with  the  heart  has  been  main- 
tained by  very  eminent  authors,  both  ancient  and  modem,  both  Gaidb 
and  Christians,  physicians  and  dirines.  However  the  dispute  may  be 
settled,  the  moral  ought  to  be  retamed,  that  by  this  ring  the  huiMuid 
expresses  the  dearest  love  to  his  wife,  which  ought  to  reach  her  heart, 
and  engage  her  warmest  afiTection  in  return.  But  these  are  merely 
allegorical  significations:  the  church  has  nobler  intentions  in  thiainsd- 
tution.  Accordingly  the  ring  is  intended  *Mo  be  a  token  and  pleilge  of  tlie 
covenant  made  between  them,"  as  is  manifest  from  the  words  spdieo  at  its 
delivery,  and  from  the  words  of  the  prayer  following.  For  it  was  coatomar; 
in  all  covenants  to  appoint  some  durable  thing  to  commemorate  it;  ancb  as 
Laban*8  heap;*  JashuoHs  stone  pillar ;'\  and  the  money  given  in  bargaiu 
as  earnest  or  pledge.  Hence  the  ring  in  marriage,  which  is  a  wiSM  and 
lasting  token  of  a  solemn  covenant,  the  sight  of  which  ought  to  remind 
the  parties  of  their  mutual  promises  and  vows. 

Before  the  ring  is  placed  on  the  woman's  finger,  the  husband  gives  it 
to  the  minister,  who  returns  it  to  him,  to  be  bestowed  upon  his  irife. 
Hereby  intimating  that  it  is  our  duty  to  offer  up  all  that  we  have  to  God 
in  the  first  place,  as  the  true  proprietor,  before  we  use  them  ounelves, 
and  to  receive  them  as  from  his  hand  to  be  employed  towards  hb  glory. 
When  the  husband  delivers  the  ring  to  his  wife,  he  addresses  himsdf  tolKT, 
and  declares  audibly,  wtth  this  ring  I  thee  wed;  that  is,  this  is  a  pledge 
of  that  covenant  of  matrimony  which  I  now  make  with  thee.  If^ith  rnn 
body  I  thee  worship — whereby  he  acknowledges  that  he  owes  her  reapect 
or  worship— tf(72t2  with  all  my  worldly  goods  I  thee  endom^  in  (he 

*  Gen.  xxxi.  02.  f  Josh.  xxit.  26, 27. 
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of  ike  liuher^  and  cf  ike  8m^  and  of  the  Holy  Ghost.  Thus 
giving  Imt  an  interett  io  hk  estate,  and  sealing  the  whole  by  calling  the 
Holj  Trinity  to  witness  his  tow,  and  thus  turning  his  promise  into  a  most 
solemn  and  sacred  oath. 

Tiie  minister,  who  is  God's  refffesentatiTe,  having  ordered  this  mairiage 
in  all  things  agreeable  to  his  Master's  laws,  sets  His  seal  to  it,  by  declaring 
in  our  Sanour's  own  words,  **  Those  whom  God  has  joined  together,  let 
no  man  put  asundw.'"^  In  conclusion,  the  minister  pronounces  a  solemn 
benediction  upon  the  parties  in  the  name  of  the  Messed  Trinity. 

The  obedienoB  whidi  God  has  enjofaied  the  wife,  is  not  merely  for  the 
husband's  gratification,  but  for  a  higher  and  nobler  end;  and  in  return  for 
the  honour  with  which  he  is  inTested,  the  fulfilment  of  corresponding  duties 
IS  ioonmbent  upon  him.  In  every  country,  but  especially  in  Christian 
countries,  the  laws  afiTecting  man  and  wife  aceuratdy  set  forth  the  oflices  of 
Christ  and  his  church.  The  wife  upon  her  marriage,  loses  her  own  name 
by  its  being  absorbed  into  that  of  her  husband;  so  the  church  is  no  longer 
sin  and  folly,  but  righteousness  and  wisdom  in  Christ  The  wife,  however 
mean  her  bom  condition,  becomes  equal  in  rank,  even  to  be  by  marriage 
the  partner  of  a  throne :  the  poor  mortal,  dying  church,  shall  sit  upon 
Christ's  throne,  and  be,  as  He  is,  a  sovereign  and  a  priest.  The  wife, 
whatever  may  be  the  amount  of  her  debts,  is  not  answerable,  but  the 
husband  must  defray  them  all  In  like  manner,  the  church,  who  was 
mined,  and  had  nothing  wherewith  to  pay,  has  had  every  obligation  dis- 
charged by  the  wealth  and  love  of  the  Lord  Jesus. 

The  line,  then,  of  the  husband's  duty  towards  his  wife,  is  according  to 
that  which  the  Lord  pursues  towards  his  spouse  the  church.  In  the  parallel 
passage  in  his  epistle  to  the  Colossians,  the  apostle  says,  *'  Husbands  love 
your  wives,  and  be  not  bitter  against  them."  Although  he  told  the  wives 
to  '*  submit,"  he  does  not  order  the  husband  to  ^  rale.'*  Directions  are 
seldom  given  to  urge  us  to  do  that  which  we  are  naturally  inclined  to  do, 
and  all  mankind  have  the  love  of  power.  Whenever  a  direction  is  given 
for  any  duty,  we  may  rest  assured  that  it  is  a  warning  to  us  that  we  are 
natnn&Dy  disposed  to  violate  it.  As  therefore  a  dislike  to  submit  to  her 
husband,  is  natural  for  a  wife,  so  is  it  also  natural  for  a  husband's  love  to 
diminish  towards  his  wife.  The  definition  of  what  God  means  by  love,  id 
given  in  the  first  epistle  addressed  to  the  Corinthians,  the  parts  of  which 
that  are  principally  applicable  to  the  present  case  are,  that  it  ^'  suflTereth 
long,  and  is  kind — ^is  not  easily  provoked^  thinketh  no  evil — ^beareth  a1] 
things — ^hopeth  aU  (hing»-— endnreth  all  things.**  Oh  how  genuine  afiec- 
tion  frames  excuses  for  its  object!     How  it  puts  the  most  favourable 

«  Matth.  xix.  6. 
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ooDitruction  upon  actiom !  How  lelaetaot  it  is  to  impate  imfrar% 
motiret  I  Yet  the  apostle's  injonctioo  implies  that  husbands  are  templd 
even  to  be  *<  bitter."  But  what  can  they  have  to  bear  from  their  wiTts, 
in  comparison  to  what  Christ  has  to  bear  from  them  ?  If  Christ  were  not 
*'  to  suffer  long  and  be  kind/'  what  must  become  of  all  husbands  from  the 
days  of  Adam  down  to  the  day  of  judgment  ?  If  Christ  were  "  easflf 
provoked,"  where  would  any  one  be  at  the  present  moment?  Where 
could  lore  for  thev  wires  be  manifested  in  these  particulars,  if  their  Kra 
were  one  unceasing  round  of  tenderness  and  affection  ?  How  wottid  thii 
earth  prove  itself  the  unirersal  abode  of  sin  and  misery,  and  evil,  if,  in  an^ 
one  relationship  of  life,  nothing  were  to  arise  to  disturb  its  joys  ?  Wherao 
could  they  testify  lore,  if  they  found  nothing  to  cross  their  wiUa  ?  Aod, 
above  all,  where  could  the  long-suffering  of  Christ  towards  his  chnreh  be 
manifested  by  husbands,  if  they  met  with  nothing  to  call  it  forth  ? 

I  cannot  avoid  inserting  here  the  touching  appeal  which  Mr  Jay  pud 
into  the  lips  of  married  women  to  their  husbands :  **  Honour  us ;  deal 
kindly  with  us.  From  many  of  the  opportunities  and  means  by  whieh  yoa 
procure  favourable  notice,  we  are  excluded.  Doomed  to  the  shades,  ibw 
of  the  high  places  of  the  earth  are  open  to  us.  Alternately  we  are  adored 
and  oppressed.  From  our  slaves,  you  become  our  tyrants.  You  feelonr 
beauty,  and  avail  yourselves  of  our  weakness.  You  complain  of  oar 
inferiority,  but  none  of  your  behaviour  bids  us  rise.  Sensibility  has  given 
us  a  thousand  feelings,  which  nature  has  kindly  denied  to  you.  Alwajg 
under  restramt,  we  have  little  liberty  of  choice.  Providence  seems  to  bare 
been  more  attentive  to  enable  us  to  confer  happiness  than  to  enjoy  it. 
Every  condition  has  for  us  fresh  mortifications  ;  every  relation,  new  80^ 
rows.  We  enter  social  bonds  ;  it  is  a  system  of  perpetual  sacrifice.  We 
cannot  give  life  to  others  without  hazarding  our  own.  We  have  sufferiogi 
which  you  do  not  share,  cannot  share.  If  spared,  years  and  decay  inrade 
our  charms,  and  much  of  the  ardour  produced  by  attraction  departs  vith 
it.  We  may  die.  The  grave  covers  us,  and  we  are  soon  forgotten :  looa 
are  the  days  of  your  moummg  ended,  soon  is  our  loss  repaired :  dismissed 
even  from  your  speech,  our  name  is  to  be  heard  no  more :  a  successor 
may  dislike  it.  Our  children,  after  having  a  mother  by  nature,  may  fall 
undor  the  control  of  a  mother  by  affinity,  and  be  mortified  by  distinctioos 
made  between  them  and  her  onm  offspring.  Though  the  duties  whidi 
we  have  discharged  invariably,  be  the  most  important  and  necessary,  thej 
do  not  shine;  they  are  too  common  to  strike;  they  procure  no  celebrity: 
the  wife,  the  mother,  fills  no  historic  page.  Our  privations,  our  eoofioe- 
ment,  our  wearisome  days^  our  interrupted,  our  sleepless  nights,— tbf 
hours  we  have  hung  in  anxk>us  watching  over  your  sick  and  dying  offspring 
—But  we  forbear." 
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At  tbe  riflk  of  being  tedious,  I  mugt  now  notice  the  UDoatanl  probibition 
of  marriage  in  the  dinrcb  of  Rome,  which  the  apostle  calls  a  ^'  departing 
from  the  faith — forbidding  to  marry.***  Bellarmine,  in  his  disputations, 
endeavours  to  make  the  oeJibacy  of  the  clergy  to  be  jure  dhino :  but  if 
not  so,  yet  he  endeavours  to  prove  that  it  has  l)een  enjoined  by  canons  of 
as  great  antiquity  as  the  apostles*  times.  A  manifest  absurdity,  but  which 
we  shall  not  tire  our  readers*  patience  by  disproving.  The  English  and 
Scottish  dergy  struggled  long  and  vigorously  against  this  antichristian  law 
of  the  pope,  and  in  spite  of  all  the  laws  and  canons  continued  to  marry, 
till  Anselm,  archbishop  of  Canterbury,  a  Burgundian  by  birth,  a  powerful 
and  factious  prelate,  held  a  synod  or  national  council  at  Westminster,  in 
the  year  1030,  and  there  procured  a  severe  canon  against  the  marriage 
of  the  clergy.  But  the  inferior  clergy  universally  resisted,  and  refused  to 
repudiate  their  wives  and  take  concubines  in  their  place.  In  consequence 
of  this  firmness  in  the  English  clergy,  he  convoked  a  second  councfl,  where 
be  ouusted  still  more  severe  canons  against  the  married  clergy,  in  the 
presence  of  the  king  and  all  his  nobility,  whteh  he  most  rigorously  enforced, 
bat  still  was  unable  to  effect  his  purpose.  William  Corboyl,  one  of  his 
successors  in  the  see  of  Canterbury,  followed  Anselm's  system,  and  was 
canonized  as  a  saint  at  Rome.  In  II S6,  he  summoned  a  synod  at  West- 
minster, to  make  new  canons  against  the  married  clergy,  in  which  John 
de  Crema,  the  pope's  l^ate  made  a  most  elaborate  speech  in  favour  of 
ceUbacy  and  chastity,  and  in  which  he  inveighed  against  the  married 
clergy  with  great  bitterness.  This  same  John  de  Crema  was,  however, 
found  in  bed  with  a  concubine  that  very  night  Up  to  the  period  of  the 
Reformation,  the  married  clergy  were  persecuted  by  their  Roman  task- 
masters, and  lay  under  this  bondage  for  upwards  of  three  hundred  years. 
But  although  the  pope  would  not  permit  the  clergy  to  marry,  yet  thej 
yifere  not  forbidden  to  keep  concubines,  provided  it  was  not  done  publici} 
nor  with  icandalj  jmhlice  nee  cum  scandalo  ;  nor  were  they  allowed  open 
or  avowed  access,  publicum  accessum.  For  which  purpose,  there  is 
extant  a  canon  passed  in  1293,  in  a  council  held  under  Stephen  Langton, 
at  Oxford.  And  it  appears  by  the  centum  gravamina,  that  were  pre- 
sented to  the  pope  in  the  year  1521,  by  the  German  princes,  that  it  was 
one  of  the  grievances  of  that  nation,  that  the  pope  permitted  the  clergy, 
both  regular  and  secular,  to  live  publicly  with  their  harlots,  and  beget 
children.  And  that  in  most  places  the  Romish  bishops  and  their  officials, 
not  only  tolerated  concubinage  upon  the  payment  of  fines,  among  the 
more  dissolute  sort  of  monks,  but  also  exacted  it  of  the  most  coniinent. 
Alleging  that  if  they  did  not  keep  a  concubine  they  might,  for  it  was 

•  1  Tim.  i¥.  1,  3. 
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Id  their  dioioe  whether  they  would  or  not  So  upon  the  wh(^  it  apfMn 
thAt  the  chnrch  of  Rome  allowed  their  dorgj  to  keep  a  eoncubine  privatdj, 
if  withoftt  geandal;  bat  forbids  them  to  marry,  uader  pahi  of  d^iiFatioD, 
as  being  a  sin  against  the  Holy  Ghost.* 

In  Henry  YIIL's  time,  and  subsequently,  yarioos  acts  of  pariitmeDtoo 
the  subject  of  the  marriafe  of  the  dergy  were  enacted.  In  hii  31it  jear 
an  act  was  passed,  *<  whereby  it  was  made  felony  for  a  priest  cainaUj  to 
lue  a  woman  to  whom  he  had  been  married  or  contracted ;  or  even  if  be 
kept  company  or  familiarity  with  her.  If  any  priest  kept  a  coneubioe, 
as  by  paying  for  her  board,  maintaining  her  with  money  or  other  fifti, 
or  means  to  the  evil  example  of  others,  he  should  forfeit  all  his  goodi, 
chattels,  and  spiritual  promotions,  and  be  put  in  prison  for  the  first  offeooe, 
and  the  second  offeDoe  to  be  felony*'*  But  this  act  appearing  too  severe, 
was  next  year  considerably  mitigated.  The  act  in  the  3 1st  Hairy  TIE, 
commonly  called  the  ^^  act  of  the  six  bkiody  artides,"  by  the  third  article 
of  which  it  was  dedared  **  that  priests  after  they  hare  reoeired  holj  orden 
might  not  marry,  and  ,to  affirm  the  contrary  thereof  was  dedsred  to  be 
heresy  and  treason;^'  but  this  bloody  act  was  repealed.  By  act  of  parlia- 
liament  Edward  Y I.  declared  **  all  laws,  statutes,  canons,  ordinaoces,  aod 
constitutions  made  agamst  the  marriage  of  priests  to  be  nuU  and  tcki; 
that  the  marriage  of  priests  is  lawful,  and  their  children  legitimate;  that 
they  were  entitled  to  endow  their  wiyes,  and  to  be  tenants  by  the  oourteij" 
On  her  accession  Mary  repealed  this  law,  which  repeal  Elizabeth  eontiniMd 
all  her  reign,  till  king  James's  accession,  when  he  rerired  and  made  the  above 
law  of  Edward  YI.  perpetual  It  appean,  therefore,  that  all  sets  of  par- 
liament, canons,  constitutions,  &c.,  that  restrain  the  marriage  of  tbe  clergy, 
or  that  render  their  childrm  illegitimate,  are  altogether  null  and  tokL 
But  that  the  canons  and  acts  of  pariiamept  which  punish  their  incootineocy 
stand  in  full  force.  The  Westminster  Confession  of  Faith  folly  admow- 
ledges  the  right  of  the  deigy  to  Uwful  wedlock.  The  church  of  £0^ 
does  the  same.  Her  thirty-second  article  says,  ^*  bishops,  priesta,  aod 
deacons,  are  not  commanded  by  God's  laws,  either  to  tow  the  estate  of 
single  life^  or  to  abstain  from  marriage;  therefore  it  is  lawful  for  them,  ai 
for  all  other  Christian  men,  to  marry  at  their  own  discretion,  as  the; 
shall  judge  the  same  to  serre  better  to  godliness." 

II.  The  next  point  for  consideration,  is  the  manner  in  which  mairiagei 
may  be  dissoWed;  which  is  either  by  death  or  divorce.  There  are  tvo 
kinds  of  divorce  ;  the  one  total,  the  other  partial.  The  one  is,  a  meulo 
matrimonii,  the  other  is  merely  a  mensa  et  tharo.  The  total  diroroe, 
a  vinculo  matrimonii^  must  be  from  some  of  the  canonical  causes  of  im- 

*  Jobnmi's  Vade  Mecum.    Bonis*  EocL  Law. 
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pe^ment  ueady  mentaoDed,  where  ibe  naniftge  ig  dedarod  buM,  as* 
bayji^  been  abeoltttelj  uDkwfiil  ab  initio. 

Diyoioe  a  menM  et  thoro^  is  where  the  mairiaf^  is  joak  and  lawfiil  ab 
iniiio,  and  therefore  the  Uw  is  tender  of  dissolTing  it.  Bat  from  some 
saperrenieBi  cause,  it  becomes  impcoper  or  impossible  for  the  parties  to 
liTe  together. 

In  case  of  dimorce  a  mensa  et  thoro,  the  law  idlows  alimony  to  the  wife. 
It  ia  that  allowance  which  is  made  to  a  woman  for  her  svpport  out  of 
the  hosband's  estate ;  and  which  is  asttled  at  the  discretion  of  the  eccle- 
siastical judge,  on  due  consideration  of  all  the  dreumstancea  in  the  case. 
It  ia  generally  proportioBed  to  the  rank  and  quality  of  the  parties;  but  in 
case  of  elopement  the  law  dlows  her  no  alimony. 

III.  The  I^gal  consequences  of  making  or  diaMyhring  marriages,  natu- 
rally follow  what  has  aheady  been  said. 

By  marriage,  the  husband  and  wife  become  in  law  one  person.  That  is, 
the  Tery  being  or  legal  existence  of  the  woman  is  suspended  during  the 
marriage,  or  at  least  is  incorporated  and  consolidated  into  that  of  the 
husband.  For  this  reason  a  man  cannot  grant  anything  to  his  wife,  or 
enter  into  covenant  with  her.  The  grant  would  be  to  su^ose  that  ahe 
had  a  squurate  existence.  To  covenant  with  her,  would  only  be  to 
covenant  with  himsdf ;  and  therefore  it  is  also  generally  true,  that  aU 
compacts  made  between  husband  and  wife,  when  single,  are  voided  by  the 
intermarriage.  A  woman,  indeed,  may  be  her  husband's  attorney;  lor 
that  implies  no  separation  from,  but  is  rather  a  representation  <^,  her  lord. 
And  a  husband  may  also  bequeath  anything  to  his  wife  by  will;  because 
that  cannot  take  effect  tiU  the  convention  is  determined  by  his  death.  The 
husband  is  bound  to  provide  his  wife  with  necessaries  by  law,  as  much  as 
himself.  If  she  contracts  debts  for  them,  he  is  obliged  to  pay  them.  But 
for  anything  besides  necessaries,  he  is  not  chargeable.  Also  if  a  wile 
elopes,  the  husband  is  not  chargeable  even  for  necessaries;  at  least  if  the 
person  who  furnishes  them  is  sufficiently  apprized  of  her  elopement.  If 
the  wife  be  indebted  before  marriage,  the  husband  is  bound  afterwards  to 
pay  the  debt;  for  he  has  adopted  her  and  her  circumstances  together.  If 
the  wife  be  injured  in  her  person  or  her  property,  she  cannot  bring  an 
action  for  redrem,  without  her  husband's  concurrence,  and  in  his  name  as 
well  as  her  own.  Neither  can  she  be  sued,  without  making  the  husband  a 
defoadant  There  is  indeed  one  case  where  the  wife  can  sue  and  be  sued 
as  9^  feme  sole^  or  single  woman,  viz>  where  the  husband  has  abjured  the 
realm,  or  is  banished,  because  in  either  of  these  cases  he  is  considered  dead 
in  law.  And  the  husband  being  thus  disabled  to  sue  for  or  defend  the  wife, 
it  would  be  most  unreasonable  if  she  were  allowed  no  remedy,  or  could 
make  no  defence  at  aH.    It  is  true,  that  in  criminal  prosecutions,  the  wifi» 
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may  be  indited  and  punished  aeparatelj^  for  tbe  union  is  only  a  eivO  wm. 
But  in  trials  of  any  sort,  they  are  not  allowed  to  be  evidence  for,  or 
against  each  other.  Partly  lieeause  it  is  impossible  that  their  tesdmoDj 
should  l>e  indifferent,  but  principally  because  of  their  union  of  penon. 
But  where  the  offence  is  directly  against  the  person  of  the  wife,  this  rale 
has  usually  been  dispensed  with.  And  therefore,  agreeable  to  the  statute 
3  Henry  VII.,  c.  9,  in  case  a  woman  be  forcibly  taiten  away  and  married, 
she  may  be  a  witness  against  her .  husband,  in  order  to  couTict  him  of 
felony.  Because  under  such  circumstances^  she  cannot  with  proprietj  be 
considered  his  wife,  since  the  main  ingredient,  her  ovm  consent,  iw 
wanting  to  the  contract.  There  is  also  another  maxim  of  law,  that  no 
man  shall  take  advantage  of  his  own  wrong;  which  he  would  do,  if  b; 
forcibly  marrying  a  woman,  he  could  preTent  her  from  being  an  evidence, 
who  is  perhaps  the  only  witness  to  that  very  fact. 

In  the  ewU  law  the  husband  and  the  wife  are  considered  as  two  distinct 
penons,  and  may  have  separate  estates,  contracts,  debts,  and  injniies. 
And  therefore,  in  our  ecclesiastical  courts,  a  woman  may  sue  and  be  soed 
without  her  husband. 

But,  though  our  law  in  general  considers  man  and  wife  as  one  pown, 
yet  there  are  some  instances,  in  which  she  is  separat^y  considered,  as 
inferior  to  him,  and  acting  by  his  compulsion.  And  therefore  all  deeds 
executed,  and  acts  done,  by  her,  during  her  coverture,  are  void.  Except 
it  be  a  fine,  or  the  like  matter  of  record,  in  which  case  she  must  be  solely 
and  secretly  examined,  to  learn  if  her  act  was  voluntary.  She  caimot  bj 
will  devise  lands  to  her  husband,  unless  under  special  circumstances;  for 
at  the  time  of  making  it  she  is  supposed  to  be  under  his  coercion.  And 
in  some  felonies,  and  other  inferior  crimes,  committed  by  her,  througb 
constraint  of  her  husband,  the  law  excuses  her.  But  this  excuse  does  not 
extend  to  treason  or  murder. 

These  are  the  chief  legal  effects  of  marriage  during  the  coverture.  Upon 
which  we  may  observe,  that  even  the  disabilities,  under  which  the  ifife  lies, 
are,  for  the  most  part,  intended  for  her  protection  and  benefit.* 

By  the  law  of  England,  marriage  is  both  a  civil  and  a  religious  contract 
It  is  the  conjunction  of  one  man  with  one  woman  in  a  constant  soeietj 
and  agreement  of  living  together,  until  the  contract  is  dissolved  hj  death, 
or  breach  of  faith.  It  is  one  of  the  rights  of  human  nature,  instituted  in 
a  state  of  innocency,  and  for  the  preservation  of  chastity.  By  the  laws  of 
England  nothing  more  is  requisite  to  a  complete  marriage,  than  a  fuD, 
free,  and  mutual  consent  between  the  parties,  provided  they  are  not  dis- 

*  Blackstone's  Commentaries.— Clergyman's  Vade^-mecum.— DreMe's  Counselior.- 
i^heaUy  on  the  Common  PjByer._Buni9'  EodeaasUoal  Lawr-fiodal  Duties. 


RELATIONS  IN  PRIVATE  LIFE.  645 

aUed  from  Altering  into  thai  state  by  their  near  rdation  to  each  other, 
infaney,  precontract,  or  impotency.* 

By  the  law  of  Scotland,  marriage  is  a  dvil  contract  between  a  man  and 
a  woman,  whereby  they  unite  themselTes  for  life  in  a  domestic  society,  for 
the  mutual  solace  and  comfort  of  each  other;  and  having  in  view  chiefly 
the  propagation  of  the  species  and  the  rearing  of  a  family.  This  contract 
is  indisBolnble,  except  by  the  death  of  one  or  other,  or  both  of  the  parties; 
or  by  divorce,  founded  on  adultery  or  desertion.  Impotency,  or  a  natural 
incapacity  on  either  side  for  procreation,  being  not  so  much  a  ground  for 
divorce,  as  an  essential  nullity,  in  respect  of  which  the  contract  may  be 
declared  to  have  been  void  from  the  firstf 

To  constitute  a  valid  marriage  in  Scotland,  the  parties  must  have 
arrived  at  the  age  of  puberty.  That  is,  the  male  must  be  fourteen,  and 
the  female  twelve  years  of  age,  before  they  are  held  legally  capable  of 
giving  consent  After  that  age,  parties  may  validly  intermarry,  provided 
there  is  no  legal  disqualification.  In  order  to  constitute  a  legal  marriage 
in  Scotland,  the  consent  of  parents  or  curators  is  not  necessary.  A  regular 
marriage  is  performed  by  a  minister,  in  the  presence  of  witnesses,  and  is 
preceded  by  the  publication  of  banns.  Clandestine  marriage  is  also  cele- 
brated by  a  minister,  and  b  equally  effectual  as  a  regular  marriage.  The 
minister  and  the  parties  are  however  both  liable  to  penalties ;  the  minister 
to  banishment,  and  the  parties  themselves  to  fine  and  imprisonment. 
Marriage  in  Scotland  being  merely  a  civil  contract,  may  be  completed  by 
consent  alone,  solemnly  and  deliberately  given  before  witnesses,  even 
without  carnal  knowledge;  consensus  non  concubiitisfacit  matrimonium^ 
being  a  maxim  of  Scottish  law.  A  promise  or  engagement  to  marry, 
followed  by  cohabitation,  constitutes  marriage.  A  promise  or  engagement 
to  many,  however  formal,  where  no  carnal  knowledge  has  taken  place, 
may  be  retracted ;  but  the  party  withdrawing  is  liable  in  damages  for 
breach  of  promise.  Mr  Erskine  says :  *'  It  is  not  necessary  that  marriage 
be  celebrated  by  a  clergyman.  The  consent  of  parties  may  be  declared 
before  any  magistrate,  or  simply  before  witnesses.  When  the  order  of 
the  church  is  observed,  the  marriage  is  called  regular;  when  otherwise, 
clandestine.  Towards  a  regular  marriage,  the  church  requires  procla- 
mation of  banns  in  the  churches  where  the  bride  and  bridegroom  reside. 
Formerly,  not  only  bishops,  but  presbyteries,  assumed  a  power  of  dispens  • 
ing  with  proclamation  of  banns  on  extraordinary  occasions ;  but  this  has 
not  been  exercised  since  the  Revolution."} 

As  a  marriage  may  be  thus  constituted  by  a  promise  followed  by  a 
copula^  it  may  be  acknowledged  by  writing,  or  to  the  midwife  who 

*  Tom]ine*d  Law  Diet.  f  Bell's  Law  Diet.  X  £rskine*s  PrindpleB,  pp.  62—64. 
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deHvered,  or  io  the  ministar  who  duittened  tlie  ehiUI  bam  m  matdi  cohalii 
tation.  But  for  the  purpoee  of  ascertainiiig  the  staius,  the  writte 
acknowledgment  must  be  produced  and  acted  on,  dnriog  die  fife  of  bot 
parties.  The  production  of  the  written  acknowled|^ineDt  sfter  the  man' 
death  will  not  do.  It  wifl  not  giTO  the  woman  the  diaraeter  of  a  widoi 
Marriage  may  be  inferred  from  cohabitation ;  from  tbe  parties  lini^ 
together  at  bed  and  board;  and  from  being  habit  and  repute  husband  an 
wife.  Generally  speakmg,  the  exchange  of  mutual  eoment  in  the  presenc 
of  witnesses,  or  cohabitation,  or  habit  and  repute,  may  be  prored  b; 
parole  cTidence.  If  carnal  knowledge  has  not  foBowed  a  promise  o 
mairiage,  it  can  be  competently  proved,  in  the  oidinary  case,  only  b] 
writing,  or  the  oath  of  parties. 

The  disqualifications,  according  to  the  law  of  Scotland,  are  of  two 
sorts.  Either  such  as  that  no  marriage  can  take  pbce  where  tbej  exisi; 
or  such  as  afford  grounds  for  dissolving  the  marriage.  1.  PupillaritT, 
since  a  person  before  arriving  at  the  age  of  puberty  is  not  legally  cajmbb 
of  giTiog  consent.  2.  Defect  of  judgment,  idiocy,  &e.  3.  Impotencr, 
4.  A  previous  marriage  which  still  subsists.  5.  By  the  act  1600,  c.  SO. 
a  marnage  between  a  divorced  person  and  hu  or  her  paramour,  mentioiKJ 
as  such  in  the  decree  of  divorce,  is  declared  illegal*  Propinquitj  witiiio 
the  forbidden  degrees,  is  a  ground  for  dia§olving  marriage.  Tbe  act 
1547,  c.  15,  adopts  the  Jewish  law,  and  declares  that  marriage  shall  be 
as  free  as  God  has  permitted  it.f 

II.  Parent  and  Child. — The  next,  and  most  universal  relalion  in 
nature,  and  immediately  derived  from  the  preceding  state  of  husband  and 
wife,  is  that  subsisting  between  parent  and  child. 

There  are  two  sorts  of  children  :  legitimate  and  Olegitimafe. 

I.  A  legitimate  or  lawful  child,  is  he  that  is  bom  in  lawful  wedlock,  or 

*  DiToroe  is  a  jodfdal  dIsBoluUon  of  the  conjugal  society  whfle  both  the  parties  are  h'Tiof. 
They  are  then  at  liberty  to  intermarry  with  others.  By  the  law  of  aooCland,  a  diroreeimj 
be  obtained  on  the  ground  of  adultery,  and  also  of  wilful  desertion.  N  either  of  these  groondi 
diflwives  a  marriage  ipso  Jure.  The  marriage  subsists,  notwithstanding  the  adultery  or  deser- 
tion, unless  a  process  of  divorce  is  instituted,  if  the  ^rty  injured  by  adultery  cootiiiue  ti» 
matrimonial  connexion  after  knowledge  of  the  crime,  it  is  held  to  be  an  irrevocable  forgive. 
ness  of  the  offence.  An  act  of  adultery  so  overlooked  cannot  afterwards  be  the  gnmnds  of  a 
divorce.  When  the  divorce  proceeds  on  wilful  desertion,  the  act*  requires  that  tbeoffeoditf 
party  shill  have  abandoned  ihe  conjugal  society  for  four  ootisecutive  yean,  malidoaily  <un 
without  just  cause.  After  such  desertion,  if  he  or  she  disregards  the  admonition  of  tbe 
church  to  adhere,  a  decree  of  divorce  may  be  pronounced.  The  action  of  divoitt  pro(x«d> 
before  the  commissaries  of  Edinburgh,  and  the  pursuer  most  make  oath  that  the  artion  is 
not  collusive.  In  divorce,  on  the  grounds  of  desertkm,  theoCTending  husband  is  bound  to 
restore  the  dower,  and  to  fulfil  to  the  wife  all  her  legal  or  conventional  provisions.  Tbe 
oifending  wife  furfeiu  her  dower  and  all  her  legal  and  conventional  righls.f  Marriar^ 
oontracted  between  the  adulterer  and  the  uereon  with  whom  he  or  she  b  declared  to  k^e 
committed  the  crime,  are  declared  to  be  null  and  unUiwful,  and  the  issue  of  such  marriasa 
to  be  incapable  of  succeeding  to  their  parents.^ 

f  Bell  s  Law  Diet.— Erskine's  Principles  of  the  Law  of  Scothind. 

•  1578,  c.  55.  t  Act  1600,  c.  90.  t  BeU*B  Law  Dirt. 
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ffiihin  t  eompetoDt  time  afterwards.  lo  this  article  we  shall  inquire  into, 
1.  The  legal  duties  o£  parents  to  their  legitimate  children.  2.  Their 
power  over  them.    9.  The  duties  of  such  children  to  their  parents. 

1.  The  duties  of  parents  to  thdr  legitimate  children,  principaUy  consist 
io  their  maintenance,  their  protection,  and  their  education. 

The  duty  of  parents  to  pronde  for  the  tnamtenance  of  their  children 
18  a  priaciple  not  only  of  natural  law,  but  is  of  diTine  authority,  for  the 
apostle  assures  us,  that  the  man  who  neglects  this  natural  duty  ^^  is  worse 
than  •an  infidel,  and  has  denied  the  faith."  And  our  blessed  Lord,  in  his 
seimon  on  the  mount,  after  assuring  us  of  our  heaTcnlj  Fath^r's  ears 
being  erer  open  to  our  prayers,  bidding  us  only  cukj  and  we  shall  receive; 
seek,  and  we  shall  find;  knocit,  and  it  shall  be  opened  unto  us;  says, 
^  Or  what  man  is  there  of  you,  whom  if  his  son  ask  bread,  will  he  give 
hiffl  a  stone?  Or  if  he  ask  a  fish,  will  he  give  him  a  serpent?  If  ye 
then,  being  evil,  know  how  to  give  good  gifts  unto  your  children,  how 
much  more  shall  your  Father  which  is  in  heaven  give  good  things  to  them 
that  ask  him?" 

It  is  a  principle  of  law,  that  there  is  an  obligation  on  every  man  to 
provide  for  those  descended  from  his  loins  ;  and  I  will  now  show  how  this 
oUigatbn  is  to  be  performed,  according  to  several  statutes  for  that  purpose. 
The  father  and  mother,  grandfather  and  grandmother,  of  poor  impotent 
penoos,  shall  maintain  them  at  their  own  charges,  if  of  sufficient  ability, 
according  as  the  quarter  sessions  shall  direct.  If  a  parent  runs  away, 
sod  leaves  his  children,  the  churchwardens  and  overseers  of  the  parish 
ihall  seize  his  rents,  goods,  and  chattels,  and  dispose  of  them  towards  the 
relief  of  the  deserted  children.  According  to  the  interpretation  which  the 
eoarts  of  law  have  made  upon  these  statutes,  if  a  mother  or  grandmother 
marries  agun,  and  before  such  second  marriage,  was  of  sufficient  ability  to 
keep  the  child,  the  second  husband  shall  be  charged  to  maintain  it  Because 
this  being  one  of  the  wife's  debts  when  single,  which  it  has  been  before 
eiplained,  the  husband  is  obliged  to  take  upon  himself,  this  also,  like  others, 

rails  to  the  new  husband's  charge.     But  at  her  death,  the  relation  being 

dissolved,  the  husband  is  under  no  farther  obligation  to  maintain  these 

children. 

No  person  is,  however,  bound  to  provide  a  maintenance  for  his  issue, 
unless  where  the  children  are  impotent  and  unable  to  work,  either  through 
infancy,  disease,  or  accident.  And  even  then  he  is  only  obliged  to  find  thenr 
^th  necessaries,  the  penalty  on  refusal  being  no  more  than  twenty  shillings 
a-moDth. 

The  Uw  has  made  no  provision  to  prevent  parents  from  disinheriting 
weir  chfldren  by  will.  It  leaves  every  man's  property  in  his  own  disposal, 
opon  a  principle  of  liberty  in  this,  as  well  as  every  other  action.    Heirs 
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howeTer,  and  children,  are  faTourite«  of  our  courts  of  jngtioe,  and  < 
be  disiDherited  by  any  dubious  or  ambiguous  words.  The  law  reqaireBtk 
utmost  certainty  of  the  testator's  intentions  to  tako  away  the  right  of  u 
hev  before  it  be  admitted.  The  transition  is  natural  and  easy  from  tfae 
duty  of  maintenanee  to  that  of  protection.  This  is  also  a  natural  dntj, 
but  is  rather  permitted  than  enjoined  by  our  municipal  laws;  nature  working 
in  this  respect  so  strongly,  as  to  need  rather  a  check  than  to  leqaiK  a 
spur.  A  parent  may  maintain  and  uphold  his  children  in  their  lawsoi^ 
without  being  guilty  of  the  legal  crime  of  maintaining  quarreb;  and  iie 
may  also  justify  an  assault  and  battery  in  defence  of  the  persons  of  his 
children. 

The  last  duty  of  parents  to  their  children,  is  that  of  giving  them  an  eds* 
cation  suitable  to  their  station  in  life.  This  duty  is  pointed  out  notooljbf 
reason,  but  chiefly  by  revelation,  and  is  of  the  greatest  importance  of  aoj. 
God  himself  was  pleased  to  commend  Abraham,  ^^  because,"  said  He,  ^^  I 
know  him,  that  he  will  command  his  children  and  his  household  afi«r  him, 
and  they  shall  keep  the  way  of  the  Lord  to  do  justice  and  judgmeDL''* 
The  wise  king  of  Israel  recommends  the  fathers  of  his  day,  and  thoof^ 
dead,  he  yet  speaks  to  us,  '^  train  up  a  child  in  the  way  he  should  go,  aod 
when  he  is  old,  he  will  not  depart  from  it."f  The  wise  son  of  Sirachabo 
says,  that  *'  a  horse  not  broken  becometh  headstrong,  and  a  child  left  to 
himself  will  be  wilful.'*t  ^^  Hast  thou  children  ?  instruct  them,  and  bow 
down  their  neck  from  their  youth." §  But,  above  all^  '*  the  Oluslrioos 
apostle  of  the  Gentiles  commands  his  Colossian  converts,  **  Fathers,  provoke 
not  your  children  to  anger,  lest  they  be  discouraged."||  **  And  ye,  fathers, 
provoke  not  your  children  to  wrath  ;  but  bring  them  up  in  the  naitore 
and  admonition  of  the  Lord."^  It  is  not,  however,  for  a  moment  to  be 
supposed  that  children  owe  no  duties  towards  their  parents.  On  the  ooo- 
trary,  the  Scriptures  are  express  in  enjoining  submission  and  obedienee  on 
the  child.  ^'  Honour  thy  father  and  thy  mother,  that  thy  dajs  may  be 
long  in  the  land  which  the  Lord  thy  God  giveth  thee."*"^  This,  which  is 
the  fifth  commandment  in  the  decalogue,  is  by  an  apostle  called  the  firU 
commandment  with  promise.  *^  And  he  that  smiteth  his  father  or  fab 
mother,  or  he  that  curseth  his  father  or  his  mother,  shall  surd;  be  put  to 
death."ff  The  father  stands  to  his  young  child  in  the  place  of  God;  as 
the  author  of  its  existence,  the  giver  and  preserver  of  its  life.  The  mother 
stands  as  the  church,  which  is  the  mother  of  us  all,  to  whom  the  instruction 
in  all  godliness  and  righteousness  of  her  Lord's  children  is  intrusted.  Thus 
the  parents'  faith  becomes  in  a  great  degree  the  faith  of  the  child.  Say 
to  yourself,  although  thei  extent  of  my  dominion  is  the  smallest  upon  earth, 

*  Gen.  xyiif.  19.  f  Prov.  xxii.  6.  t  Ecdes.  xxx.  8.  §  Ibid.  vii.  83. 

Ji  tk)IC8,  iu.  21.  1  Eph.  Ti.  4.  **  Exod.  xx.  12.  ft  Exod.  xxi.  16,  !•. 
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why  if  tlie  aulbority  giren  me  tbe  most  eztauite  oat  of  heaven  ?  WitM« 
my  own  ijuntty,  there  is  no  one  who  ean,  none  who  shonld  dkipate  thia 
with  me ;  and  of  thoee  afound  my  dwelling,  from  the  highest  anthority  in 
the  state,  to  my  next  door  neighbonr,  there  is  none  disposed  to  hiterfere. 
Above  myself  npon  earth  there  is  none;  and  to  myself  I  sometimes  fed  as 
(hough  in  this  matter,  I  were  only  next  under  God.  True,  as  H  regards 
manidnd  in  genera],  whatever  be  your  elataon,  high  or  low,  as  parents, 
anqucstionaUy  yon  are  next  under  Qod.  High  and  ennobling  dignity, 
joined  to  an  awful  responsibility !  In  early  times,  and  even  down  to  the 
eatablishment  of  Christianity  by  Constantino,  the  father  had«power  of  life 
and'  4eath  over  his  children,  as  weD  as  indeed  over  all  the  othor  memben 
of  his  family.* 

There  is  no  dictate  of  nature  more  impressed  upon  us  m  Scripture, 
than  the  obedience  of  children  to  their  parents,  as  witness  the  Scriptures 
already  quoted.  And  it  is  remarkable,  that  in  the  first  command  with 
promise,  a  blessing  is  added,  **  that  it  may  be  well  with  thee,  and  that 
thou  mayest  live  long  upon  the  earth."  In  this  command,  our  duty  to 
our  governors  both  in  church  and  state  ii  oontained.  The  one  is  our 
spiritual,  and  the  other  our  political  lathers ;  and  our  rebelling  against 
thedB,  and  taking  the  sword,  will  cause  us  to  perish  with  the  sword,  and 
so  shorten  our  days.  Qod  promises  thiit  upon  our  obedience  it  shall  be 
well  with  us  ;  and  He  expresses  his  own  authority  over  us,  by  the  obe^ 
dience  we  owe  to  our  natural  fathers.  '^  If  I  he  a  fi&ther,  where  is  mine 
honour  ?"f  Children  owe  honour  and  obedience  to  the  mother,  but  in 
subordinatkm  to  the  father,  so  that  if  their  commands  should  interfere, 
those  of  the  father  must  be  obeyed.  It  cannot  be  supposed  that  her  power 
over  her  children  can  be  equal  to  the  father's,  from  the  dominion  and  rule 
which  God  gave  to  the  husband  over  the  wife,  noticed  in  the  last  article, 
on  husbands  and  wivesb  Unquestionably  the  mother  posMsses  a  power  and 
authority  over  her  children,  but  the  supreme  power  belongs  only  to  the 
father,  for  he  commands  both  mother  and  children.  Therefore,  when  God 
asserts  his  supreme  authority  over  the  children  of  men,  he  always  calls  Inm- 
self  our  Father  J  but  never  our  mother.  The  church,  which  is  subordinsrte  to 
him,  is  in  this  sense  our  mother.  The  Westminster  Confenfon  of  Faith, 
which  is  the  standard  of  doctrine  and  discipline  of  the  establishment  of 
Scotland,  says  in  explanation  of  the  fifth  commandment,  that  ^^  hj /other 
and  mother^  are  meant  not  only  natural  parents,  but  all  superiors  in  age 
and  gift^  and  especially  such  as,  by  God's  ordinance,  are  over  us  in  the 
place  of  authority,  whether  in  family,  church,  or  commonwealth.  Superiors 
are  styled  father  and  mother^  both  to  teach  them  in  all  duties  towards 

*  Social  Duties.  \  Mai.  i.  G. 
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their  inferion,  like  natural  parents,  to  express  loye  and  tendenieaB  towardi 
them  according  to  their  several  relations,  and  to  work  infenora  lo  a  greater 
willhigness  and  cheerfulness  in  performing  their  daties  to  their  aapenon 
as  to  their  parents/'  And  again,  **  the  reason  annexed  to  the  fifth  com- 
mandment,  is  an  express  promise  of  long  life  and  prosperity,  as  fisr  as  il 
shall  serre  for  God*s  glory  and  their  own  good,  to  all  such  as  keep  this 
commandment.''"'  And  that  it  relates  to  oar  spiritual  and  poliikad,  as 
well  as  to  our  fathers  after  the  flesh,  is  the  common  and  receiTod  opinion 
of  the  whole  Christian  church.  In  explaining  this  commandment,  the 
church  of  England  teaches;  in  the  question  concerning  our  duty  towards 
our  neighbour  in  her  catechism,  that  to  **  honour  thy  father  and  thy 
mother,"  is,  **  to  honour  and  obey  the  king,  and  all  that  are  put  in 
authority  under  him.  To  submit  ourselTcs  to  all  our  goyemors,  teachers, 
spiritual  pastors,  and  masters.  To  order  ourselves  lowly  and  reyerentlj 
to  all  our  betters."  Under  which  commandment  the  whole  economy  of 
government,  from  the  highest  to  the  lowest,  is  included,  and  deduced  from 
it.  Overall,  in  his  Convocation-book,-)-  more  largely  explains  and  assnts 
it,  when  he  says,  ^*  that  it  b  generally  agreed  upon,  that  obedience  to 
kings  and  civil  magistrates  is  prescribed  to  all  subjects  in  the  fifth  com- 
mandment, where  we  are  enjoined  to  honour  our  parents.  Whereby  it 
foUoweth,  that  subjection  of  inferiors  unto  their  kings  and  govemon,  is 
grounded  upon  the  very  law  of  nature;  and  consequently,  that  the  sentences 
of  death,  awarded  by  God  himself,  against  sudi  as  showed  themselves 
disobedient  and  incorrigible 'to  their  parents,  or  cursed  them,  or  struck 
them,  were  likewise  due  unto  those  who  committed  any  such  offences 
against  their  kings  and  rulers,  being  the  heads  and  fathers  of  their  common- 
wealths and  kingdoms." 

In  different  ages  and  nations,  the  supreme  power  has  been  called  by 
different  names,  such  as  king,  emperor,  governor,  protector,  palriardi, 
captain,  judge,  &c.  Every  one  bearing  any  of  these  titles  took  the 
name  of  father  of  his  country.  By  any  or  all  of  these  names  the  su- 
preme  power  was  meant ;  which  having  been  originally  lodged  by  God 
in  Adam,  he  may  be  called  by  any  or  all  of  these  tides,  though  that  of 
father  was  the  most  ancient,  and  includes  all  the  rest.  Dr  Overall,  before 
cited,  says  that  the  reason  why  Adam's  power  is  called  patriarchal,  regal, 
or  imperial  is,  because  it  had  no  superior  authority  or  power  over  or  above 
it  on  earth.  That  he  had  the  power  of  life  and  death  over  his  childreD,  is 
evident  from  the  case  of  Cain.  From  Adam  all  mankind  have  deduced 
their  authority  over  their  wives  and  children.  Judah  commanded  his 
daughter-in-law,  Tamar,  to  be  burnt,  for  baring  pbyed  the  harkt ;  but 

*  WeBtminster  ConfesBion,  881—308.  f  P.  85. 
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when  he  found  that  it  was  bj  hiouelf,  he  foi^^Te  her;  which  showed  that 
be  had  absolute  sorereign  power  id  his  own  famfly,  for  no  one  pretended 
to  a  right  to  punish  him  for  Iiis  share  of  her  crime.     The  mother's  power 
o^er  the  chfldren  -was  not  co-ordinate  or  equal,  but  subordinate  to  the 
fiather's.     Although  the  mother  is  joined  with  the  lather  in  the  thirteenth 
chapter  of  the  prophecy  of  Zechariah,  yet  it  is  to  express  the  prophet's 
g^reater  abhorrence  of  the  sin  of  blasphemy  in  the  son,  and  to  show  that 
her  love  and  compassion  as  a  mother,  must  yield  to  her  duty  and  regard 
to  God.    But  suppose  that  she  should,  from  her  tenderness  to  the  son  of 
her  womb,  hare  refused  to  have  joined  in  *^  thrusting  him  through,"  that 
would  not  have  taken  away  the  father's  power  to  have  done  it  by  himself. 
Or  suppose  again,  that  the  father  should  have  pardoned  and  acquitted  bim 
for  the  sin  of  blasphemy,  the  mother  could  neither  have  condemned  nor 
executed  him  against  the  father's  authority.     Another  proof  from  our 
own  experience  stiU  further  shows,  that  the  laws  of  our  own  and  all  other 
countries  show  that  the  mother's  authority  over  her  children  is  subordinate 
to  the  father's.     In  the  cases  of  government,  titles,  and  property,  all 
these  immediately,  on  the  death  of  the  father,  descend  to  his  eldest  son,  or 
at  a]]  events  to  his  nearest  heir,  but  do  not  devolve  on  the  mother  as  his 
survivor.     The  queen,  from  being  the  king's  consort  and  superior  to  her 
son,  immediately  on  the  king's  death  sinks  down  into  the  queen-dowager, 
and  becomes  subject  to  her  son.     In  the  descent  of  private  inheritances 
and  titles,  the  mother  has  a  dowry,  but  the  title  or  estate  descends  to  her 
son,  who  then  becomes  her  superior,  and  the  head  of  his  father's  house. 
This  has  been  the  custom  of  the  whole  earth  from  the  beginning  of  the 
worid,  both  civilized  and  barbarian.     What  has  always  been,  and  whose 
beginning  we  know  not,  must  have  been  from  the  beginning,  and  therefore 
must  be  of  God's  appointment     Every  husband  and  father  derives  his 
power  and  authority  over  his  wife  and  children  by  lineal  succession  from 
Adam,  on  whom  it  was  originally  conferred  by  Qod  himself.*     The  priest- 
hood as  well  as  the  civil  government  was  annexed  to  the  primogeniture  or 
the  eldest  son,  and  was  exercised  by. the  first-bom  tiU  God  took  the  Levites 
for  his  priests.     ^*  And  I,  behold  I  have  taken  the  Levites  from  among 
the  children  of  Israel,  instead  of  all  \he  first-horn  that  openeth  the  matrice 
among  the  children  of  Israel,  therefore  the  Levites  shall  be  mine,  because 
all  the  first-bom  are  mine."t     The  same  is  again  repeated,  <'  and  I  have 
taken  the  Levites  for  all  i\k%  first-bom  of  Israel."]:    And  to  impress  more 
strongly  and  decisively  the  dignity  of  the  first-bora.  He  sanctified  the 
firstlings  of  beasts  to  be  sacrificed  unto  himself.    Even  from  the  beginning 
of  the  world,  from  the  first  institution!  of  sacrifices,  they  were  not  to 

»  Geii.iii.  16.  t  Num.  iii.  12,  13.  f  Ibid.  viii.  18. 
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take  trom  tlie  floek»  and  herda  inditeriffiiaaUly,  but  the  6jn«llipgs  odj. 
And  we  find  that  AM  obeervad  ihU,  by  tacrifidDg  tbe  fintliogs  of  hi* 
flook.*  Under  the  law,  ^h%U»ver  first  opened  tbe  womb,  wbelh«r  of  iBao 
or  beast,  wae  bolj  unto  tbe  Lord.t 

Tbe  word  birtbrigbt,  or  flnt*bom,  k  always  uied  to  ezproa  gmt 
dignity.  Tbus  king  Hand,  who  waa  the  eighth  and  youngest  scm,  le  caBed 
ih^fint'bam  t  Epbraim  also  is  called  the  jf{r«^-dom,  and  set  befiore  hk 
eider  brother  Manasseh.i  Reuben  was  rejected  from  the  digoity  of  tlw 
primogeniture,  on  account  of  having  defiled  his  fatber^s  bed  by  1  jing  vitb 
his  fiUber's  concubines*!!  SInieoo  and  Levi  were  also  rejected  od  aooomit 
of  their  cruel  massacre  of  the  Sichemites,  in  the  matter  of  their  sister 
Dinah's  ravishment  (  and  Judah,  the  fourth  son,  was  preferred  to  the 
rights  and  privifeges  of  the  flrMt-bom.  The  daminian  over  his  father*! 
house  and  descendants  was  given  to  him,  and  thus  expressed :  **  Judah, 
thou  art  he  whom  thy  brethren  shall  praise:  thy  hand  shaU  be  in  the  neck  of 

thme  enemies :  thy  father^  §  children  ehaU  bow  dawn  before  thee : 

the  sceptre  shall  not  depart  from  Judah,  nor  a  lawgiver  from  between  bis 
laet,  until  8hiloh  come,  and  unto  him  shall  the  gathering  of  the  people 
be."V     Joseph's  blessing  follows  afterwards,  according  to  the  order  of 
his  birthright.     To  him  was  given  what  Jacob  had  <*  taken  from  tbe 
Amorite  with  his  sword  and  with  his  bow,"  as  an  act  of  special  favour  for 
his  wonderful  preservation  and  support  of  his  father  and  all  his  brethren 
for  so  many  years  in  the  land  of  Egypt.    The  Uessmgs  pronounced  on 
his  sons  by  Jacob,  in  the  forty^ninth  chapter  of  Genesis,  were  not  applKable 
to  the  time  in  whidi  they  were  spoken,  but  were  prophetusaL     He  gave 
the  domimon  to  Judah,  which  his  three  elder  brothers  had  forfeited,  with 
a  prophetical  announcement  that  through  his  family  our  Saviour  should 
come.     The  sceptre  here  alluded  to,  was  given  to  Judah  in  David  of  that 
trtiie,  and  ordained  to  continue  in  the  hereditary  succesuon  of  the  ddest 
son.    Hence  our  Saviour,  who  came  of  tbe  tribe  of  Judah,  is  called  the 
Son  of  David.    This  was  the  dominkm  which  was  to  endure  for  ever  in 
the  person  of  our  blessed  Lord,  our.  elder  brother.     Mr  Poole,  a  most 
learned  dissenter,  in  his  synopsis  says,  there  were  three  prerogatives  of  the 
primogeniture — the  priesthood  ;  the  domfaiion,  or  civil  government ;  and 
the  double  portion.    At  first,  these  prerogatives  were  united  in  the  first- 
ftorn  son,  but  Qod  was  afterwards  pleased  to  divide  them.   Tba  priesthood 
was  given  to  Levi,  hstead  of  the  first-bom.**  And  the  dotmnion^  or  d»iJ 
government,  was  given  to  Judahf  f  for  the  reasons  already  given.  Allhougli 

•  «en.  «v.  i.  f  Fxod.  xiii.g-     Num.  Hi.  1.3.  J  Ps.  Ixxxix.  27. 
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Giod  maj  sttw  h»  own  instUuiioofi,  jet  we  must  not  alter  what  he  has 
appointed. 

8.  The  power  of  parents  over  their  ehildren  is  derived  from  their  duty, 
which  haa  alreadj  been  considered.  This  authority  being  conferred,  partly 
to  enable  the  parent  more  effectually  to  perform  his  duty,  and  partly  as  a 
recompense  for  his  care  and  troulile  in  the  faithful  discharge  of  it.  He 
may  lawfully  correct  his  child,  being  under  age,  in  a  reasonable  manner; 
becavse  this  is  for  the  benefit  of  his  education.  The  consent  or  concur- 
rence of  the  parent  to  the  marriage  of  his  child,  being  under  age,  was  also 
direeted  by  our  ancient  law  to  be  obtained.  But  now  it  is  absoluiely 
nece$9ary^  because  without  the  parent's  consent  the  contract  of  minori  is 
▼Old.  A  father  has  no  more  power  over  a  son's  eatats^  than  as  his  trustee 
or  guardian ;  for  though  he  may  receive  the  profits  during  the  child's 
minority,  yet  he  must  account  for  them  when  he  comes  of  age.  He  may 
indeed  have  the  benefit  of  his  children's  labour  while  they  live  with  him, 
and  are  maintained  by  him  ;  but  this  is  no  more  than  he  is  entitled  to  from 
his  apprentices  or  servants.  A  father's  leffal  power  over  the  persons  of 
his  children  ceases  at  the  age  of  twenty -one.  As  before  observed,  a 
mother  is  not  entitled  to  power,  but  only  to  reverence  and  respect.  At 
twenty -one,  being  the  legal  years  of  discretion,  they  are  enfranchised,  and 
the  empire  of  the  father,  or  other  guardian,  gives  place  to  that  of  reason. 
Yet,  till  that  age  arnve§,  this  paternal  empire  continues  even  after  the 
death  of  the  father,  for  be  may  by  his  will  appoint  a  guardian  to  his 
children.  He  may  also,  during  his  own  life,  delegate  a  part  of  his  parental 
authority  to  the  tutor  or  schoolmaster  of  his  child,  who  is  then  in  loco 
parentis f  and  has  such  a  portion  of  the  parent's  power  committed  to  his 
chaise,  mz.  that  of  restraint  and  correction,  as  may  be  necessary  to  answer 
the  purposes  for  which  he  is  employed. 

S.  The  duties  of  children  to  their  parents  arise  from  a  princiiHe  of 
natural  justice  and  retribution.  For  to  those  who  gave  us  existence,  we 
naturally  owe  subjection  and  obedienee  during  our  minority,  and  honour 
and  reverence  ever  after.  They  who  protected  the  weakness  of  our 
infancy,  are  entitled  to  our  protection  in  the  infirmity  of  their  age.  They 
who  by  sustenance  and  education  have  enabled  their  offspring  to  prosper, 
ought  in  return  to  l>e  supported  by  that  ofispring,  in  case  they  stand  in 
need  of  assistance.  Upon  this  principle  proceed  all  the  duties  of  children 
to  their  parents  which  are  enjoined  by  positive  laws. 

It  is  ^e  duty  of  children  to  pay  all  external  honour,  civility,  and  respect, 
to  their  parents,  *^  Hearken,"  says  Solomon,  ^*  unto  thy  fatlier  that 
begat  thee,  and  despise  not  thy  mother  when  she  is  old."  Let  such  as 
neglect  these  and  similar  exhortations  of  the  wise  man,  dread  his  threaten- 
ings,  that  <<  the  eye  which  mocketh  at  his  father,  and  despiseth  to  obey 
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liis  mother,  the  ra?eD8  of  the  valley  shall  pidc  it  out,  and  the  young  eagks 
shall  eat  it."  But  if  parents,  through  fondness  or  want  of  judgmeat, 
take  o£P  the  restraints,  and  remove  the  harriers,  which  keep  their  children 
in  due  and  salutary  subjection  to  their  authority,  they  may  have  cause 
to  repent  of  their  folly.  If  there  happen  to  be  no  miscarriage,  it  b  not 
owing  to  their  own  discretion,  but  to  the  grace  of  God  working  in  their 
children's  hearts.  Children  ought  not  to  pry  into  their  parents'  infirmitiei 
and  failings,  but  endeavour  to  conceal  them,  and  suppress  even  the  thoogbt 
of  them  in  their  own  hearts.  Let  them  never  forget,  that  when  Noah 
*^  planted  a  vineyard,  and  drank  of  the  wine,  and  was  drunken;  and  he 
was  uncovered  within  his  tent :  and  Ham,  the  father  of  Canaan,  saw  the 
nakedness  of  his  father,  and  told  his  two  brethren  without;"  a  curse  was 
pronounced  upon  Ham,  which  has  ever  since  apparently  stuck  to  hii 
descendants,  the  poor  Africans,  to  this  day.  And  our  fathers'  nakednea 
may  be  exposed  by  speaking  of,  or  exposing  their  sins,  weaknesses,  or 
infirmities.  And  that  children  may  the  better  discharge  this  part  of  their 
duty,  as  it  is  partly  in  the  parents'  power,  so  should  it  be  th^  earnest 
endeavour  to  set  them  the  best  example^  and  not  to  offend  any  of  these 
little  onea  Our  Saviour  assures  us  ^^  it  were  better  that  a  millstone  were 
hanged  about  a  man's  neck,  and  he  were  drowned  in  the  depth  of  the 
sea,"*  than  that  he  should  offend  his  children.  By  offence  is  here  meant, 
the  setting  them  a  bad  example.  Because,  as  precept  is  ever  of  less  im- 
portance than  example,  they  are  much  more  apt  to  follow  a  bad  example 
than  to  be  led  and  governed  by  a  good  precept 

IT.  We  are  next  to  consider  the  case  of  illegitimate  children  or 
bastards.  And,  1.  Who  are  illegitimate.  9.  The  legal  duties  of  the 
parents  towards  a  natural  child.  3.  The  rights  and  incapacities  attending 
such  children. 

1.  An  illegitimate  child,  is  one  that  is  not  only  begotten^  but  bom  out 
of  lawful  matrimony.  Against  which  God's  law  is  express,  ^^  Thou  shalt 
not  commit  aduUery^'*  The  civil  and  canon  law  do  not  allow  a  child 
to  remain  illegitimate,  if  the  parents  afterwards  intermarry.  All  children, 
therefore,  who  are  born  before  matrimony,  are  illegitimate  by  the  law 
of  England.  In  Scotland,  the  subsequent  intermarriage  of  the  parents, 
provided  neither  of  the  parties  have  made  an  intermediate  marriage,  renders 
the  children  previously  bom  legitimate,  and  capable  of  inheriting.  Bat  m 
England  it  is  only  those  bom  in  lawful  marriage  that  are  legitimate,  those 
bora  before,  even  although  the  parents  do  afterwards  marry,  are  illegiti- 
mate. A  recent  case  in  point  is  the  Berkeley  peerage,  the  present  earl 
being  the  fifth  son  of  the  same  parents. 

*  Matt,  xviii. 
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S.  The  duty  of  parents  to  their  natural  children,  by  law^  is  principally 
hat  of  mamtenanoe.  Nevertheless,  the  duty  of  education  and  rdigious 
nstruction,  is  by  no  means  to  be  neglected. 

3.  I  proceed  next  to  the  rights  and  incapacities  which  appertain  to  an 

illegitimate  child.     The  rights  are  very  few,  being  only  such  as  he  can 

jc^uire  by  his  own  genius  and  industry.     He  cannot  inherit  anything, 

being  looked  upon  as  the  son  of  nobody,  and  is  in  law  sometimes  called 

alius  ntUUuSf  and  sometimes  Jilius  populL     Yet  he  may  gain  a  simame 

by  reputation,  though  he  has  none  by  inheritance,  and  ought  to  take  his 

mother's  name.     All  legitimate  children  have  their  primary  settlement  in 

their  father's  parish,  but  a  natural  child  in  the  parish  where  he  was  bom, 

for  be  has  in  law  no  father.     Natural  children,  bom  in  any  licensed  hospital 

for  pregnant  women,  are  settled  in  the  parishes  to  which  the  mothers 

belong.      The  incapacity  of  an  illegitimate  child  consists  principally  in 

this,  that  he  cannot  be  any  one's  heir,  neither  can  he  have  any  heirs,  but 

only  of  his  own  body.     Being  nobody's  son,  nulUus  films y  he  is  therefore 

of  kin  to  nobody,  and  has  no  ancestor  from  whom  any  inheritable  blood 

can  be  derived.     The  king's  transcendent  power  can  make  a  natural  child 

legitimate  and  capable  of  inheriting,  by  an  act  of  parliament,  as  has  been 

frequently  done.     In  former  times,  the  unmarried  clergy  of  the  Romish 

church  procured  letters  of  legitimation  for  their  bastards,  which  by  courtesy 

were  called  nephews  and  nieces ^  in  order  that  they  might  inherit  their 

private  property.     Bastardy  incapacitates  a  man  from  taking  holy  orders.* 

III.   Guardian  and  Ward. — The  next  general  private  relation 

remaining  to  be  discussed,  is  that  of  guardian  and  ward.     A  relationship 

which  bears  a  strong  resemblance  to  the  last,  and  indeed  is  plainly  derived 

oat  of  it  The  guardian  being  only  a  temporary  parent,  that  is,  for  so  long 

a  time  as  the  ward  is  an  infant,  or  under  age.     In  examining  this  species 

of  relationship,  I  shall  first  consider  the  different  kinds  of  guardians.   How 

they  are  appointed,  and  their  power  and  duty.     Next  the  different  ages  of 

persons,  as  defined  by  the  law.    And  lastly,  the  privileges  and  disabilities  of 

an  infant,  or  one  under  age  and  subject  to  guardianship. 

Of  the  different  species  of  guardians,  the  first  are  such  by  naiure;  viz. 
the  father,  and  in  some  peculiar  cases,  the  mother  of  the  child*  If  an 
estate  be  left  to  an  infant,  the  father,  by  common  law,  is  the  guardian, 
and  must  account  to  his  child  for  the  profits.  And  with  regard  to 
daughters,  it  seems  that  the  father  might  by  deed  or  will  assign  a  guardian 
to  any  female  child  under  the  age  of  sixteen;  and  if  none  he  so  assigned, 
the  mother  shall  in  this  case  be  the  guardian.  There  are  also  guardians 
for  nurture^  which  of  course,  are  the  father  or  mother,  till  the  infant 

*  Blackfltone.— SgcifU  Duties.^  View  of  the  Times. 
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attains  the  age  of  fourteen  jean.  In  defaalt  of  fatber  or  mother,  ilv 
ordinary  usuidly  aMigns  some  discreet  person  to  take  eare  of  die  ia&ofi 
personal  estate,  and  provide  for  his  maintenanee  and  edocaiton.  Next  in 
guardians-in  Boceage^  who  are  also  eailed  guaidlaiM  hy  the  eonmon  kae. 
These  take  place  only  when  the  minor  is  entitled  to  some  estate  in  Imi 
and  theni  by  the  common  law,  the  gnardianship  devolyes  on  hii  neit  of 
kin  to  whom  the  inheritance  cannot  possibly  descend.  Such  as  in  tbe  c» 
of  the  estate  descending  from  the  father,  then  his  ande  by  the  mother's 
side,  who  cannot  possibly  inherit  this  estate,  shall  be  the  gnardian.  Because 
the  law  judges  it  improper  to  trust  the  person  of  an  infant  m  Iw  hak 
who  may  by  possibility  become  his  heir,  that  there  may  be  no  temputbn, 
nor  even  suspicion  of  the  kind,  for  him  to  abuse  his  tmst  These  gnardini 
in  Boccage^  like  those  for  nurture,  continue  only  till  the  minor  is  fburtem 
years  of  age.  For  then  in  both  cases  he  is  presumed  to  have  discretion,  w 
far  at  least  as  to  choose  his  own  guardian.  This  he  may  do,  unka  oae 
has  been  appointed  by  his  father  till  he  has  attained  the  age  of  tweDiyone. 
These  are  called  guardians  hy  statute^  or  teBiameniary  guardiam  There 
are  also^specud  guardians  by  cuitom  of  London  and  other  places,  bnt  tbcr 
are  ^larticular  exceptions,  and  do  not  fall  under  the  general  law. 

The  power  and  reciprocal  duty  of  a  guardian  and  ward,  are  the  um^ 
j/ro  tempore  J  as  that  of  a  father  and  child,  and  therefore  need  not  be  hm 
repeated.  But  this  only  may  be  added,  that  the  guardian,  when  the  win) 
comes  of  age,  is  bound  to  render  him  an  account  of  every  tnoactim 
entered  into  on  his  behalf,  and  must  answer  for  all  the  losses  iooaned  bj 
wilful  default  or  negligence.  In  order,  therefore,  to  prevent  dingne- 
able  contests  with  young  gentlemen,  it  has  become  a  practkse  for  muj 
guardians,  especially  of  krge  estates,  to  indemnify  themselves,  hysppljiog 
to  the  court  of  chancery,  acting  under  its  dh-ection,  and  aceouniiBg 
annually  before  the  officers  of  that  court.  For  by  the  right  oonfofral  on 
him  by  the  crown,  the  lord  chancellor  is  the  general  and  supreme  gttirdian 
of  all  infants,  as  well  as  idiots  and  lunatics.  That  is,  of  all  such  penosi  m 
have  not  sufficient  discretion  to  manage  their  own  concerns.  Id  eis«, 
therefore,  any  guardian  abuses  his  trust,  the  court  will  check  and  punish 
him;  nay,  will  sometimes  proceed  to  his  removal,  and  will  appoint  anotber 
in  his  stead. 

I  will  next  consider  the  ward  or  person  within  age,  for  whose  anftastt 
and  support  these  guardians  are  constituted  by  law,  or  who  it  ii  thai  ■ 
said  to  be  within  age.  The  ages  of  males  and  females  are  differeot,  for 
different  purposes.  A  male  at  twelre  years  old  may  take  the  oath  of 
allegiance.  At  fourteen  he  is  at  the  years  of  discretion,  and  therefore  mj 
consent  or  disagree  to  marriage,  may  choose  his  guardian,  and  if  his 
discretion  be  actually  proved,  may  make  his  testament  of  hb  personal 
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estate.  At  seventeen  he  msy  be  an  executor.  At  tnyenty-one  he  is  at  hii 
own  dispoeal,  and  may  aUen  his  lands,  goods,  and  chattels.  A  female 
also  at  $ef>en  years,  may  be  given  in  marriage.  At  nine  she  is  entitled  to 
(lower.  At  tfeehe  she  is  at  years  of  maturity,  and  therefore  may  eonsent 
or  disagree  to  itianiage,  and  if  proved  to  have  sufficient  diseretion,  may 
bequeath  her  penMud  estate.  At^/bur^^n  she  is  at  years  of /^^o/ discretion, 
and  may  choose  a  goardian.  At  seventeen  she  may  be  an  executrix. 
And  at  twenty-one  she  mmy  dispose  of  herself  and  lands.  So  that  fuU  age 
in  male  or  female  is  twenty^one  years.  Which  age  is  completed  on  the 
day  preceding  the  annivenary  of  a  person's  birth,  who  till  that  time  is  an 
infant,  and  so  styled  in  law. 

Infants  have  different  priWIeges,  and  various  disabilities.  But  their  very 
dmbilities  are  privileges,  in  order  to  secure  them  from  hurting  themselves 
by  tlieir  own  improvident  acts.  An  infant  cannot  be  sued  but  under  the 
protection,  and  joining  the  name  of  his  guardian;  for  he  is  to  defend  him 
against  all  attacks,  as  well  by  law  as  otherwise.  But  he  may  sue  either  by 
his  guardian,  or  proehein  amy^  his  next  friend  who  is  not  his  guardian. 
This  proehien  amy  may  be  any  person  who  will  undertake  the  infant's 
cause;  and  it  frequently  happens,  that  an  infant,  by  his  proeMen  amy^ 
institutes  a  suit  in  equity  against  his  fraudulent  guardian.  In  criminal 
rases,  an  infant  of  the  age  oi/burteen  years  may  be  capitaly  punished  for 
anj  oapital  offence;  but  under  the  age  of  seven  he  cannot.  The  period 
between  seven  smA  fourteen  k  subject  to  raiich  uncertainty;  for  the  infant 
shall,  generally  speaking,  be  judged  prima  facia^  innocent.  Yet  if  he  was 
Mi  capaXf  and  could  discern  between  good  and  evil  at  the  time  of  the 
offence  committed,  he  may  be  convu^ed,  and  undergo  judgment  and  exe* 
culion  of  death,  although  he  may  not  have  attained  to  years  of  puberty  or 
discretion.  Sir  Matthew  Hale  gives  two  instances:  one  of  a  giri  of  thirteen, 
who  was  burned  for^kiUing  her  mistress.  Another  of  a  boy  still  younger, 
that  killed  his  companion  and  bid  himself,  who  was  hanged;  for  it  appeared 
by  his  hiding  that  he  knew  be  had  done  wrong,  and  could  discern  between 
good  and  evil.  In  such  cases  the  maxim  of  the  law  is,  that  meUitia 
9upplet  cetaiem.  So  in  much  more  modern  times,  a  boy  who  was  ten 
years  old,  and  guilty  of  a  heinous  murder,  was  hekl  a  proper  subject  for 
capital  punishment,  by  the  opink>o  of  the  judges.  Two  or  three  years 
agv,  a  boy  who  murdered  another  boy  in  a  coppKe  near  Chatham,  was 
hanged  for  the  murder,  though  he  was  under  fourteen  years. 

With  regard  to  estates  and  civil  property,  an  infant  has  many  privileges. 

'This  may  be  said  in  general,  that  an  infant  shall  lose  nothing  by  non- 

<*Iaiin,  or  neglect  of  demanding  his  rights,  nor  shall  any  other  laches  or 

Q^ligence  be  imputed  to  an  infant,  except  in  some  very  particular  cases. 

It  is  true  in  general,  that  an  infant  can  neither  aliene  his  lands,  nor  do 

4  o 
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any  legal  act,  nor  make  a  deed,  nor  indeed  any  manner  of  contraci  that 
will  bind  him.  As  legal  trasteei,  or  mortgagees,  they  are  eoaUed  lo 
convey,  under  the  direction  of  the  court  of  chancery  or  exchequer,  or 
other  court  of  equity,  the  estate  they-  hold  in  trust  or  mortgage,  to  such 
pemn  as  the  court  shall  appoint  It  is  also  generally  tme^  that  an  infiuit 
can  do  no  legal  act  Yet,  an  infant  who  has  an  advowaon  or  patronage 
of  a  church,  may  present  to  the  henefice  when  it  becomes  roid.  For  fiie 
law  in  this  case  dispenses  with  one  rule,  in  order  to  maintain  others  of  &r 
greater  consequence.  It  permits  an  infant  also  to  purchase  lands,  but  Ik 
purchase  is  incomplete.  When  he  comes  to  age,  he  may  dther  agree 
or  disagree  to  it,  as  he  thinks  prudent  or  prop^ ,  without  alleging  sdj 
reason,  and  so  may  his  heirs  after  him,  if  he  dies  without  baring  completed 
his  agreement  He  may,  in  some  cases,  bind  himself  apprentice,  by  deed 
indented,  or  indentures,  for  seven  years ;  and  he  may  by  deed  or  will, 
appoint  a  guardian  to  his  children,  if  he  has  any.  Lastly,  it  is  genersDj 
true,  that  an  infiEUit  can  make  no  other  contract  that  will  bind  him.  Yet  be 
may  bind  himself  to  pay  for  necessary  meat,  drink,  apparel,  physic,  and 
such  other  necessaries.  Likewise  for  his  good  teaching  and  instructioo, 
whereby  he  may  profit  himself  afterwards.* 

IV.  Master  and  Servant — In  discussing  the  relation  of  masler 
and  servant,  I  shall  first  consider  the  several  sorts  of  servants,  and  how 
this  relation  is  created  and  destroyed ;  secondly,  the  efiTect  of  this  relatioa 
with  regard  to  the  parties  themselves  -,  and  lastly,  its  effect  with  regard  to 
other  persons. 

I.  The  first  description  of  servants  which  are  acknowledged  bj  our 
laws,  are  menUU  servantSy  so  called  from  being  intra  monuay  or  domestka. 
The  contract  between  them  and  their  masters  arises  from  hiring.  If  the 
hiring  be  general,  without  any  particular  time  limited,  the  law  construeB 
it  to  be  huing  for  a  year.  Upon  a  principle  of  natural  equity,  that  the 
servant  shall  serve,  and  the  master  maintain  him,  throughout  all  Ubi^ 
revolutions  of  the  respective  seasons;  as  wdl  when  there  is  work  to  be 
done,  as  when  there  is  not.  But  the  contract  may  be  made  for  any  hugcr 
or  smaller  term. 

Another  species  of  servants  are  called  apprentices^  from  apprendre^ 
to  learn.  They  are  usually  bound  for  a  term  of  years,  by  deed  indented, 
or  indentures,  to  serve  their  masters,  and  be  maintained  and  instrocted  by 
them.  This  is  usually  done  to  persons  of  trade,  in  order  to  leani  their 
art  or  mystery  ;  but  it  may  be  done  to  husbandmen,  nay  to  gentlemen  and 
others.  And  children  of  poor  persons  may  be  apprenticed  out  by  the 
oveiseers,  with  consent  of  two  justices,  till  twenty-one  years  of  age,  te 

*  BIockitODe  8  Cominenlaiics. 
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sueh  penoiw  m  are  thought  fUtingj  who  are  abo  compellable  to  take  tham 
A.ppraDtice8  to  trades  roa^  be  discharged  on  reasonable  cause,  either  at 
their  own  or  their  masters'  request,  at  the  quarter  sessions,  or  by  one 
justice,  with  appeal  to  the  sessions.  Bj  the  equity  of  the  statute,  they 
maj,  if  they  think  it  reasonable,  direct  restitution  of  a  proportion  of  the 
money  giren  with  the  apprentice ;  and  parish  apprentices  may  be  dis- 
eharged  in  the  same  manner  by  two  justices. 

A  third  species  of  servants  are  labourers ,  who  are  only  hired  by  the  day 
or  the  week,  and  do  not  live  intra  mcmia,  as  part  of  the  family.  Concerning 
ipvhom  good  regulations  have  been  made  in  various  acts  of  parliament:  1. 
I>irecting  that  all  penons  who  have  no  visible  effects  may  be  compelled 
to  woric.  9.  Defining  how  long  they  must  continue  at  work  in  summer 
and  winter.  3,  Punishing  those  who  leave  or  desert  their  work.  4. 
Empowering  the  justices  at  the  sessbns,  or  the  sheriff  of  the  county,  to 
settle  their  wages.  And,  5.  Inflicting  penalties  on  such  as  either  give, 
or  exact,  more  wages  than  are  so  settled. 

There  is  a  fourth  species  of  servants,  if  they  may  be  so  called,  being 
rather  in  a  superior  or  ministerial  capacity;  such  as  stewards,  factors, 
and  bailiffs,  whom  the  law  considers  as  servants  j^tto  tempore, 

II.  The  manner  in  which  this  relation,  of  service,  affects  either  the 
mast^  or  servant.  And  first,  by  hiring  and  service  for  a  year,  or  ap- 
prenticeship under  indenture,  a  person  gains  a  settlement  in  that  parish 
wherein  he  has  served  forty  days.  In  the  next  place,  persons  serving  an 
apprenticeship  of  seven  years  to  any  trade,  have  an  exclurive  right  to 
exercise  that  trade  in  any  part  of  England. 

A  master  is  permitted  by  the  law  to  correct  his  apprentice  for  negligence 
or  other  misbehaviour,  so  it  be  done  with  moderation ;  though  if  the 
master  or  his  wife  beat  any  other  servant  of  full  age,  it  is  a  good  cause 
of  departure.  But  if  any  servant,  workman,  or  labourer,  assaults  his 
master  or  his  wife,  he  shall  suffer  one  year's  imprisonment,  and  other 
open  corporal  punishment,  not  extending  to  life  or  limb.  By  service  all 
servants  and  labourers,  except  apprentices,  become  entitled  to  wages: 
according  to  their  agreement,  if  menial  servants;  or  according  to  the 
appointment  of  the  sheriff  or  county  quarter  sessions,  if  labourers  or 
servants  in  husbandry. 

III.  Let  us  inquire  how  strangers  may  be  affected  by  the  relation  of 
master  and  servant,  or  how  a  master  may  conduct  himself  towards  others 
on  behalf  of  his  servant,  and  what  a  servant  may  do  on  behalf  of  his 
master. 

In  the  first  place,  then,  the  master  may  maintain^  that  is,  abet  and 
assist,  his  servant  in  any  action  at  law  against  a  stranger.  Whereas,  in 
general,  it  is  an  offence  against  public  justice  to  encourage  suits  and 
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anunoaties,  by  helping  to  bear  tbdr  ezpeme,  and  i§  catted  in  law,  maiD- 
tenanoe.  A  maiter  may  abo  bring  an  action  against  any  man  for  beating 
or  maiming  hit  servant  But  in  such  caae  he  must  assign,  as  a  leasoa  for 
so  doing,  his  own  damage  by  the  loss  of  his  service;  and  this  loaa  most  be 
proved  upon  trial  A  master  may  UlLCwise  justify  an  assault  in  defienee 
of  his  servant,  and  a  servant  in  defianee  of  his  master.  The  master,  becaiue 
he  has  an  interest  in  his  servants— the  servant,  because  it  is  part  of  Ik 
duty,  for  which  he  receives  his  wages,  to  stand  by  and  defend  his  master. 

AU  those  things  which  a  servant  may  do  on  behaK  of  his  master,  seesi 
oaturaDy  to  proceed  on  this  principle,  that  the  master  is  answerable  for 
his  servant's  acts,  if  done  by  his  command  either  expressly  given  or  implied; 
for  what  he  does  by  the  agency  of  others,  he  is  held  to  have  done  hinHelf. 
Therefore,  if  the  servant  commit  any  trespass  by  his  master's  ocMnmand  or 
encouragement,  the  guilt  lays  on  the  master,  who  will  also  suffer  tJie 
punishment  due.  But  the  servant  is  not  thereby  excused.  For  as  he  is  a 
reasonable  being,  and  accountable  to  God  for  his  conduct,  be  is  to  obej 
his  master  only  in  all  his  lawful  commands.  If  an  innkeeper's  servant  rob 
his  guests,  the  master  is  bound  to  restitution,  as  there  is  a  oonfidenee 
reposed  in  him^  that  he  will  take  care  to  provide  honest  servants,  bis 
negligence  is  a  kind  of  implied  consent  to  the  robbery.  So  likewae,  if  a 
waiter  at  a  tavern  sells  a  man  bad  wine,  whereby  his  health  is  injured,  be 
may  bring  an  action  against  tlie  master.  Although  the  master  did  not 
expressly  order  the  servant  to  sell  it  to  that  person  in  particular,  jet  his 
permitting  him  to  draw  and  sell  it  at  all,  is,  by  implication,  a  general 
command. 

In  the  same  manuar,  whatever  a  servant  is  permitted  to  do  in  the  osual 
course  of  his  business^  is  equivalent  to  a  general  command.  If  I  pay 
money  to  a  banker's  servant,  the  banker  is  answerable  for  it.  But  if  1 
pay  it  to  a  clergyman's  or  physician's  servant,  who  does  not  usually  receive 
money  for  his  master,  and  he  embezzles  it,  I  must  pay  it  over  again.  If 
a  steward  lets  a  lease  of  a  farm^  without  the  owner's  knowledge,  the  owner 
must  fulBll  the  bargain,  for  this  is  the  steward's  business.  A  wife,  a  friend, 
a  relation,  who  transact  business  for  a  man,  are  quoad  hoe  his  servants; 
and  the  principal  must  answer  for  t}ieir  conduct  For  the  law  implies,  that 
they  act  under  a  general  command;  and  without  such  a  doctrine  as  tfabi, 
no  mutual  intercourse  between  man  and  man  could  subsist  with  any  tolerable 
convenience.  If  I  usually  deal  with  a  tradesman  by  myself,  or  constantly 
pay  him  ready  money,  I  am  not  answerable  for  what  my  servant  takes 
upon  trust;  for  here  is  no  implied  order  for  the  tradesman  to  trust  my 
servant  But  if  I  usually  send  him  upon  credit,  or  sometimes  upon  credit, 
and  sometimes  witti  ready  money,  I  am  answerable  for  all  that  he  takes 
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up.    For  Che  tradesmaa  cannot  possibly  distinguish  when  he  comes  by  my 
orders,  and  when  upon  his  own  authority. 

Lastly,  if  a  servant  by  bis  own  negligence,  does  any  damage  to  a  stranger, 
the  master  must  answer  for  his  neglect.  If  a  blacksmith's  servant  lame  a 
horse  while  he  is  shoeing  him,  an  action  lies  against  the  master,  and  not 
against  the  servant.  But  in  these  cases  the  damage  must  be  done  while 
he  is  actually  employed  in  the  master's  service,  otherwise  the  servant  shall 
answer  for  his  own  misbehaviour.* 


THE  UNITED  CHURCH  OF  ENGLAND  AND  IRELAND. 

The  British  constitution  is  composed  of  two  distinct  establishments. 
The  one  ciml  and  the  other  ecclesiastical.  Of  the  civil  estaUishment  we 
have  already  given  copious  details  ;  and  we  now  proceed  to  explain  the 
ecclesiastical  branch.  Of  the  latter  there  are  three  established  churches; 
the  churches  of  England  and  Ireland,  which  the  5th  article  of  the  Union 
declares  to  be  for  ever  united,  and  the  church  of  Scotland,  of  which  we 
propose  to  treat  separatdy.  These  ecdesiastical  establishments,  but 
especially  the  former,  are  so  closely  interwoven  with  the  state,  that  the 
destruction  of  either  must  prove  alike  fatal  to  both.  The  connexion  of 
the  church  with  the  state,  is  not  designed  to  make  the  church  poRticaly 
but  to  preserve  the  state  reUgious. 

The  government  of  the  united  church  of  England  and  Ireland  is  q>is- 
copaL  She  considers  that  a  hierarchy  in  the  church,  like  monarchy  in 
the  state,  preserves  a  due  gradation  of  rank  and«authority,  and  con- 
duces to  ord^  and  peace.  That  the  episcopal  government  preserves  the 
purity  of  the  faith.  That  the  authority  of  a  bishop  keeps  heresy  in  awe, 
or  speedily  checks  its  progress.  That  ecclesiastical,  like  repuUkan  equality, 
obviously  leads  to  contention  and  confusion.  The  clergy  are  the  whole 
body  of  derks  or  ecclesiastics,  who  are  taken  out  from  among  the  people 
as  the  Lord's  lot  or  share,  as  the  tribe  of  Levi  was  in  Judea,  and  are 
separated  from  the  noise  and  bustle  of  the  world,  that  they  may  have 
leisure  to  spend  their  time  in  the  duties  of  the  Christian  religion.  The 
preservation  of  both  the  civil  and  religious  establishment  is,  therefore,  the 
interest  of  every  member  of  the  community,  and  the  especial  duty  o^  those 
to  whose  superintending  care  the  general  welfare  is  intrusted.  But  these 
establishments,  though  all  persons  have  a  common  interest  in  their  pre- 
servation, differ  much  in  respect  of  the  claims  which  they  severally  possess. 
The  civil  establishment  has  a  legal  title  to  duty  and  submission  from  every 

*  Blacksloiic's  ConimcnUirius. 
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subject  in  the  realm.     Disaffection  towards  this  part  of  the  constitotio^ 
when  manifested  by  outward  acts,  is  a  crime  punishable  by  the  severest  pa 
alties  of  the  law.    In  return  for  the  protection  afforded  by  the  civil  goren 
roenty  the  obligation  of  allegiance  is  contracted;  an  obligation  which  nothi^ 
can  discharge,  but  the  payment  of  the  great  debt  of  nature — which  ca& 
not  be  superseded  by  change  of  residence,  or  by  the  formation  of  m 
engagements — and  which  binds  erery  one  to  whom  it  attaches,  ytithoi 
exception,  to  submission,  fidelity,  and  even  to  active  exertion,  wheneret 
his  exertions  are  wanted  for  the  protection  of  his  lawful  govemmeot,  or 
the  security  of  his  natire  soil     In  a  word^  allegiance  to  the  civil  gorenh 
ment  is  the  positive  and  permanent  duty  of  erery  person,  whom  birth  ha 
placed  in  a  state  of  subjection  to  that  government     To  insinuate,  there 
fore,  that  any  one  is  deficient  in  a  sense  of  this  duty,  or  reluctant  in  k 
performance,  is  to  cast  a  reproach  upon  him  of  the  most  disgracefii! 
nature.     But  the  case  is  yery  different  with  regard  to  the  ecclesiaslieii 
part  of  the  constitution.     The  law  of  the  land  leaves  every  one  at  libert] 
to  separate  from  the  established  church,  without  being  subject  to  aoj 
kind  of  penalty,  censure,  or  reproach.     That  church  has  indeed  high  and 
transcendent  daims,  but  they  are  not  of  a  temporal  nature,  nor  are  (bej 
supported  by  temporal  sanctions.     Considered  merely  as  a  national  esta- 
blishment— as  a  part  of  the  constitution-— it  claims  only  to  be  entided  io 
provision  for  its  worship  and  its  ministers,  and  to  protection  against  all 
other  religious  professions.     This  is  the  extent  of  its  engagement  with  ik 
'civil  magistrate ;  who,  on  his  part,  on  entering  into  such  an  engagement. 
has  no  other  object  but  to  keep  alive  a  sense  of  religion,  with  a  view  to  the 
well-being  of  society..    Beyond  this  the  province  of  the  civil  magistrate 
does  not  extend.     It  is  his  duty  to  support  a  religious  establishmeDt,  in 
order  to  preserve  his  people  from  the  fatal  effects  of  irreligioa.     Ao 
established  church  carries  religion  to  the  most  remote  comer  of  the  land. 
It  carries  it  into  the  palace  of  the  monarch,  and  the  cottage  of  the  peasant. 
The  land  pays  the  expense,  and  the  poor  man  enjoys  the  benefit  without 
money  and  without  pricei     But  it  is  also  his  duty  to  remember,  and  in 
this  country  he  does  remember,  that  religion  is  a  concern  between  God 
and  the  soul,  in  which  he  is  not  made  an  arbiter;  and  that  it  does  not 
belong  to  human  authority  to  judge  for  man  in  such  matters,  or  to  restrain 
him  from  worshipping  God  according  to  the  dictates  of  his  own  cooscience. 
But  the  established  church  of  England  possesses  a  far  higher  character 
than  that  of  an  establishment.     A  character  which  seems  to  be  entirely 
overlooked  by  those  persons  who  separate   from  her  communion,  wfio 
frequently  explain  and  attempt  to  justify  their  separation,  on  the  ground 
that  they  vindicate  their  religious  freedom  by  dissenting  from  a  church, 
which,  being  established  by  the  authority  of  the  civil  magistrate,  presumes, 
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tlie  J  sajy  under  that  authoritj,  to  prescribe  a  oommon  standard  of  faith 
i  ^vorship.  Whilst,  however,  to  snch  pevMHis  the  established  church 
pears  onl^  as  a  temporal  institution,  as  a  mere  creature  of  the  state, 
s  is  essentially  a  spiritual  society y  and  cu  stwhy  she  claims  to  be  a  part 
that  kingdom,  which  its  founder  and  sovereign  declared  to  be  ^^  not  of 
is  irvorld.'*  To  be  a  genuine  branch  of  that  church,  which  for  ages 
ter  its  institution  subsisted  independently  of  the  civil  power,  and  which 
18  the  assurance  of  its  divine  Master  and  Head,  ^^  that  the  gates  of  hell 
lall  not  prevail  agamst  it."  It  is  in  this  character,  that  is  to  say,  as  a 
iurch  and  not  as  an  establishment ^  that  she  o£Fers  herself  as  a  guide  to 
dth  and  worship.  She  claims,  for  that  purpose,  the  authority  of  a 
>iritual  commission  from  Christ  himself  Her  alliance  with  the  state  is 
urely  incidental  That  alliance  is,  indeed,  marked  by  internal  symbols 
r  an  imposing  nature.  It  invests  her  superior  clergy  with  rank  and 
igniij.  It  seats  her  bishops  among  the  peers  of  the  realm.  It  allots 
be  most  durable  and  magnificent  edifices  to  the  celebration  of  her  worship, 
t  binds  the  very  soil  to  furnish  a  provision  for  her  clergy.  It  not  only 
ndows  her  with  revenues,  but  invests  her  with  temporal  authority  in  her 
sclesiastical  courts.  But  these  are  merely  adventitious  circumstances, 
ndieative  indeed  of  her  character  as  an  establishment^  but  wholly  inde- 
pendent of  her  character  as  a  church.  They  may  cease  to  exist,  nay,  her 
illiance  with  the  state  may  be  entirely  dissolved,  while  her  faith  and  wor- 
ship, her  ordinances  and  discipline,  which  are  her  essentials  as  a  churchy 
will  undergo  no  change.  Such  was  the  case  at  the  time  of  the  grand 
rebellion  under  Cromwell,  when  the  church  establishment  was  overthrown, 
but  the  church  itself  continued  to  exercise,  as  before,  all  her  spiritual 
functions,  though  under  circumstances  of  great  embarrassment,  and  after 
a  while  she  was  reunited  to  the  state,  and  was  again  invested  with  secular 
appendages.  An  exact  model  of  what  she  was,  during  this  period  of 
separation,  and  of  what  she  would  again  be,  were  such  a  separation  to 
occur,  may  be  seen  at  the  present  day  in  the  episcopal  churches  of  Scot* 
land  and  North  America.  Each  of  which  acts  under  the  same  authority; 
professes  the  same  faith,  maintains  the  same  discipline,  and  observes  the 
same  liturgical  forms,  as  the  established  church  of  England. 

When,  therefore,  the  established  church  promulgates  a  rule  of  faith 
and  worship,  it  is  to  be  remembered  that  she  acts,  not  in  her  temporal 
and  incidental  character,  as  an  establishment,  but  in  her  spiritual,  appro- 
priate, and  permanent  character,  as  a  church.  In  which  character  she 
claims  to  be  a  divinely  appointed  guide,  duly  authorized  by  virtue  of  an 
apostolical  commission,  to  sho^  to  the  people  of  this  land  *^  the  way  to 
salvation."  Surely  then,  it  behoves  those  who  separate  from  her  com- 
munion, to  examine  well  the  grounds  on  which  such  a  claim  is  founded. 
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For  if  the  church  be  reallj  a  dmne  instUutiao^  aeparaiioD  from  U  canoftt 
fail  to  ioTolre  an  awful  rafponsibilitj.  The  freedom  allowed,  by  law,  in 
thii  country,  to  erery  one  to  worship  God  according  to  the  dictates  of  hit 
conscience,  can  eitend  no  farther  than  freedom  from  human  eontrol,  in 
the  choice  and  exeraie  of  religion.  But  whilst  in  rdigiona  wordiip  man 
is,  and  ought  to  be,  unrestrained  by  man,  yet  be  is  bound,  in  this  resped, 
as  in  erery  other,  to  obey  God.  It  is  his  duty  to  worship  God,  as  God 
has  appointed  to  be  worshipped.  Conscience,  instead  of  finding  an  exoue 
for  disobedience  to  the  divine  will,  is  itself  subject  to  that  will,  and  must 
be  informed  and  regulated  by  it.  If,  therefore,  God  baa  instituted  a 
church,  in  the  which  it  is  his  pleasure  to  be  worshipped,  it  cannot  be  a 
matter  of  indifference  whether  a  man  worship  in  that  church,  or  wander 
from  it.* 

It  may  not,  therefore,  be  uninteresting  to  recapitulate,  as  briefly  ss 
possible,  the  first  introduction  of  Christianity  into  England ;  and  at  same 
time  to  show  the  origin,  corruption,  and  reformation  of  its  church. 

It  is  allowed  on  all  hands,  that  Christianity  was  received  in  Bnghmd 
during  the  lives  of  the  apostles.  Eusebius  says,  that  **  some  of  the 
apostles  passed  over  the  ocean  to  those  which  are  called  the  British  iriand&" 
In  another  place,  the  same  author  affirms,  that  *^  some  of  the  apostles 
preached  the  gospel  in  the  British  islands."  Theodoret,  another  anrient 
and  learned  author,  says,  that  <*  St  Paul  brought  salvation  to  the  islands 
that  lay  in  the  ocean."  That  Britain  is  meant  by  this  expression,  seemi 
clear,  from  his  having  mentioned  Spain  and  Gaul  in  connexion  with  it 
The  latter  being  only  divided  from  the  ^<  islands  that  lie  in  the  ocean"  by 
a  narrow  channel.  He  also  says,  that  St  Paul,  after  his  release  at  Rome, 
carried  the  light  of  the  gospel  to  other  nations.*'  Again,  that  *^  St  Paul, 
after  his  imprisonment,  preached  the  gospel  in  the  Western  parts.*'  Here 
the  British  islands  are  to  be  understood.  This  assertion  is  corroborated 
by  the  testimony  of  Clemens  Romanus^  who  says  that  ^^  St  Paul  preached 
righteousness  through  the  whole  world,  and  in  so  doing  went  to  the  utmost 
bounds  of  the  West."  At  the  time  when  Clement  flourished,  **  whose 
name  is  written  in  the  book  of  ]ife,"f  Britain  was  undoubtedly  the  '*  utmost 
bounds  of  the  West"  It  is  called  ^^  ultinuxm  aeddentis  insulam"  bf 
all  the  ancient  Roman  writers..  In  fixing  the  boundaries  of  the  gospel, 
Amobius  mentions  the  Indies  as  the  eastern,  and  Britain  as  the  extreme 
western  boundaries.  Gildas,  the  oldest  British  historian,  affirms,  '*  on 
sure  grounds  and  certain  knowledge,''  that  St  Paul  constituted  the  church 
in  Britain  ^<  in  the  time  of  Tiberius  Cesar."  The  emperor  Tiberius  died 
in  the  year  of  Christ  39,  according  to  Cardinal  Baronius,  the  great 

*  Clalniflof  the  EstabUshod  Church.  f  Phil.  iv.  3. 


UNITED  CHURCH  OF  ENGLAND  AND  IRELArND.         665 

Roman  ehronologer.  In  another  place  Giklas  also  sajs,  that  *^  the  goapd 
was  recdTed  here  before  the  fatal  defeat  of  the  Britons  by  Suetoohis 
Pavliniis.'*  This  defeat  happened  in  the  seyenth  year  of  the  emperor 
Nero.  St  Paul  being  then  at  liberty  after  his  imprisonment  at  Rome,  had 
suffioient  time  and  convenience  to  have  settled  a  church  in  Britain.  In 
one  of  his  epistles,  St  Jerome  says,  that  *^  France,  and  Britain^  and  Africa, 
and  Persia,  and  the  East,  and  India,  and  all  barbarous  nations,  adore  one 
Christ,  and  observe  one  rule  of  truth."  Yenantius,  in  his  Life  of  St 
Martin,  says, 

St  FtLvl  did  paa  the  seas,  where  isle 
Makes  ships  in  harbour  stand, 
Arriving  on  the  British  ooast. 
And  cape  of  Thole  land. 

It  appears,  then,  that  the  Christian  faith  was  introduced,  and  a  church 
planted  in  South  Britain,  now  called  England,  by  St  Paul,  the  great 
apostle  of  the  Gentiles.  It  is  unreasonable  to  suppose  that  he  would 
settle  a  different  order  of  church  government  in  Britain  than  he  had 
established  everywhere  else.  We  have  Jerome's  testimony,  that  every 
country  observed  the  same  rule  of  truth.  All  the  churches  planted  by 
the  apostles  were  in  full  communion  with  each  other.  AD  ^^  continued 
steadfastly  in  the  apostles'  doctrine  and  fellowship,  and  in  breaking  of 
bread,  and  in  prayers."  While  the  Roman  empire  stood,  the  intercourse 
between  every  part  of  it  was  easy  and  frequent,  and  therefore  any  difference 
in  doctrine  or  discipline  could  be  easily  ascertained.  But  we  read  of  none. 
We  must  conclude,  therefore,  that  the  goveniment  of  the  British  churches 
would  be  the  same  as  the  churches  of  all  other  countries,  with  whom  they, 
were  in  full  communion.  ^^  This  government,"  says  Dr  Lloyd,  a  learned 
antiquary,  ^^  was  unquestionably  a  diocesan  episcopacy^  not  only  in  name, 
but  in  authority,  the  same  as  b  now  in  these  kingdoms."*  We  see,  then, 
that  a  branch  of  the  Christian  church  was  introduced  into  Britain  by  the 
apostle  Paul.  Bishops  descending  from  him  sat  in  some  of  the  earliest 
councils.  At  the  council  of  Aries,  in  France,  m  the  year  3 14,  Restitutus, 
bishop  of  London,  with  two  other  bishops,  sat  and  subscribed  the  canons. 
This  council  was  held  soon  after  the  tenth  general  persecution,  and  before 
there  could  be  any  of  those  temptations  of  secular  greatness,  which  are 
said  to  have  introduced  corruptions,  and  altered  the  primitive  government 
of  the  church.  There  were  some  British  bishops  present  at  the  council 
of  Sardica,  in  the  year  347,  and  also  at  the  council  of  Ariminum. 

After  the  final  departure  of  the  Romans,  the  ancient  British  were 
reduced  to  great  distress  by  their  warlike  neighbours  in  the  north.     They 

*  Dr  Lloyd's  Historical  Account  of  Chumh  Government,  as  it  wns  in  Great  Britain  and 
Ireland,  when  they  first  received  the  Christian  religion. 
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impradeotly  innted  the  Suont  into  the  kkigdoiii  to  Mrirt  Umoi.  Tke 
Saxons  were  beatbeni.  They  droye  hack  the  Piota,  but  they  nude  the»- 
eelres  maaten  ef  the  country  ef  their  alliei.  They  mfl«aered  the  greater 
part  af  the  Britons,  and  the  snrvivora  toolc  shelter  in  Wake.  The  BritoM 
in  Wales  oontiaued  OhristianS)  and  their  chnreh  was  in  a  very  flonridring 
condition  in  the  year  6M.  In  that  year,  Gregory  the  Great,  Ushop  of 
Rome,  sent  Augustine  and  forty  monks  into  Kent,  for  the  purpose  ef 
oonvertittg  the  Saxons,  who  were  pagans^  to  the  Christian  faith.  The 
constant  hostilities  which  the  Saxons  maintained  against  the  Britons,  wmdd 
create  an  ayersion  to  receiying  Christianity  from  them,  fithdbert,  king 
of  Kent,  had  married  Bertha,  daughter  of  Carihert,  king  of  Paris,  and  a 
Christian ;  so  that  Augustine  did  not  experience  so  much  difficulty  ai 
might  haye  been  expected.  Etheibert^  well  disposed  himself  towards 
Chrvtianity,  assigned  the  missionaries  a  habitation  in  the  isie  of  Thanet 
This  fayourable  reception  encouraged  Augustine  to  preach  the  gospd  to 
die  Saxons,  which  he  and  his  successors  did  with  such  success  that  the 
greater  part  of  the  Saxons  were  conyerted  in  the  course  of  serenty  yean. 
Augustine  went  oyer  into  France,  and  receiyed  consecration  from  tlie 
archbishop  of  Aries.  Gregory  had  appointed  him  archbishop  of  Canter- 
bury, when  he  despatched  him  from  Rome.  At  this  time,  the  British 
church  was  confined  to  Wales.  Augustine  proposed  to  the  British  bishops 
that  they  should  acknowledge  the  Roman  pontiflT  as  their  head :  this  thej 
peremptorily  declmed  to  do.  The  Briti^  church  maintained  ite  hide- 
pendence  on  Rome  for  many  years.  For  1100  years  the  British  bishops 
were  elected  and  consecrated  by  their  own  bishops,  without  any  connexion 
with  Rome  or  Canterbuiy.  **  Always,"  says  Giraldus  Cambrensis,  ^^  until 
the  foil  conquest  of  Wales  by  Heniy  I.»  the  bishops  of  Wales  consecrated 
the  archbishop  of  St  Darid's,  and  he  likewise  was  consecrated  by  the  other 
bishops  his  suffragans,  without  professing  any  manner  of  subjection  to 
any  other  church."  There  was  no  difference  in  faith,  in  doctrine,  or  m 
dhNsipline,  between  the  British  and  the  Saxon  churches,  their  dispute  was 
solely  about  the  supremacy  of  the  bishop  of  Rome.  Parsons,  the  Jesuit, 
aDows,  ^^  that  the  faith  which  St  Austin  brought,  and  that  whksh  the 
Britons  had  before^  must  needs  be  one  and  the  self-same  in  all  material 
and  substantial  points.'*  When  Henry  I.  subdued  Wales  to  the  dominion 
of  the  crown  of  England,  he  also  subjected  the  ancient  British  church  to 
the  supremacy  of  Rome.  From  this  time  the  British  merged  into  the 
Anglo-Saxon  church,  and  remamed  in  subjection  to  Rome  till  the  Re- 
formation. If  the  Saxons  had  happily  receiyed  their  Christianity  from  the 
Britons,  the  Romish  sUyery  might  haye  been  ayoided. 

Ethelbert  endowed  the  see  of  Canterbury  with  large  revenues.      He 
likewise  established  the  dioceses  of  Rochester  and  London.     The  other 


UNITED  CHURCH  OF  ENGLAND  AND  IRELAND.         667 

Idngi  of  die  heptarchy  followed  his  example,  and  erected  bishoprics  equal 
ID  «cteot  with  thdr  kingdoBis.  This  in  some  measure  accounts  for  the 
unequal  size  of  the  dioceses,  whidi  were  of  the  same  extent  as  the  domi- 
niiniB  of  their  respective  kings.  The  bishops  became  their  councillors, 
and  were  always  summoned  to  take  part  In  the  national  councfls.  This 
ie  the  orig^  of  the  connexion  between  church  and  state,  and  of  the 
infusion  of  a  Christian  spirit  into  the  legidature.  For  many  years  this 
eoanexlon  subsisted  with  much  harmony.  But  after  the  moral  world 
was  subdued,  and  the  papal  tyranny  completely  established,  the  popes 
soon  discovered,  that  to  secure  their  own  dominion,  it  was  necessary  to 
sever  the  alliance  which  had  hitherto  subsisted  between  the  church  and  the 
state.  They  represented  the  church  as  independent,  and  its  head  to  be 
Che  pope.  His  creatures  struggled  hard  to  maintain  this  disunion,  but 
many  and  severe  ^were  the  repulses  the  papal  power  met  with  In  England, 
and  many  laws  were  enacted  to  restrain  his  usurped  power.  His  usur- 
pations were  continued  tiH  the  year  1585,  a  period  of  940  years,  when 
the  clergy^  the  monarch,  and  the  people,  conM  bear  bis  tyranny  no  longer. 
Henry  VIII.  threw  off  the  yoke,  declared  that  the  pope  was  not  the  head 
of  the  church  of  England,  but  that  the  king,  as  in  times  past,  was  supreme 
governor  over  all  persons,  and  in  all  causes,  ecclesiastical  as  well  as  civil. 
This  was  the  first  step  towards  a  reformation.  'Hie  bishops  Oranmer, 
Ridley,  Latnner,  and  others,  are  not  ^%fouvderB  of  the  church  of  England ; 
thejr  are  only  her  reformers.  They  corrected  all  the  errors  In  doctrine, 
which  during  an  usurpation  of  nine  centuries  the  church  had  imbibed  from 
popery.  They  condemned  the  doctrine  of  tran substantiation,  the  worship 
of  saints  and  images,  communion  in  one  kind,  and  the  constrained  celibacy 
of  the  clergy.  They  thus  restored  the  church  to  its  original  state  of 
purity  and  perfection.  "  They  did  not,'*  says  Mr  Hook,  •*  attempt  to 
make  a  new,  their  object  was  to  reform^  the  church.  They  stripped 
their  venerable  mother  of  the  meretricious  gear  in  whidi  superstition  had 
arrayed  her,  and  left  her  in  that  plain  and  decorous  attire  with  which,  in 
tiie  ample  dignity  of  a  matron,  she  had  been  adorned  by  apostolic  hands.'** 
The  church  of  England  can  trace  her  origin  up  through  the  apostles  to 
our  Saviour  himself.  To  use  the  words  of  Mr  Palmer,  ^^  the  orthodox 
and  undoubted  bishops  of  Great  Britain  and  Ireland  are  the  only  persons 
/  who  In  any  manner,  whether  by  ordination  or  possession,  can  prove  their 
descent  from  the  ancient  safaits  and  bishop  of  these  isles.  It  is  a  positive 
fact,  that  they,  and  they  alone,  can  trace  their  ordinations  from  Peter  and 
Paul  through  Patrick,  Augustine,  Theodore,  Colman,  Columba,  David, 
Gnthbert,  Chad,  Anselm,  Osmund,  and  all  the  other  worthies  of  our 
church.*'t 

•  Houk*8  Serm.  on  the  Church.  f  Orlgines  Liturgiap,  ii.  p.  252. 
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At  the  RefbnmUion,  therefore,  the  church  of  EngUuid  retumed  to  the 
stale  of  parity  which  the  eojoyed  prerious  to  the  ueurpatioo  of  the  hnhop 
of  Rome.  There  was  no  new  church  formed,  the  refonners  restored  the 
old  one,  iwept  and  gamuhed  from  the  roblmh  of  Roman  supenlition. 
The  church  did  not  introduce  a  netd  rdigion,  she  ody  revived  the  dd. 
It  has  been  firequently  asked  .where  the  protestant  rdig:ion  was  before  the 
Reformation,  and  it  has  been  as  appropriately  answraed,  jn  the  Bifak, 
where  it  is  now,  and  where  alone  all  true  religion  is  to  be  found.  The 
protestant  church  of  England  is  more  ancient  than  the  modem  chordi  of 
Rome,  and.  their  accusing  the  church  of  England  of  being  heretics  ii  s 
hM  and  groundless  charge,  which  she  justly  despises  and  protests  ^anut. 
For  '^  after  the  way  which  they  call  heresy,",  the  diuich  of  Enghuid 
**  wonhips  the  God  of  our  lathers,  beUering  all  things  which  are  written  in 
his  holy  word." 

The  essentials  of  faith,  distinctly  considered,  are  most  adnrntageondy 
taught,  and  most  securely  preseryed,  in  the  form  of  creeds.  Such  fonns 
are  calculated  not  only  to  inculcate  a  knowledge  of  the  faith,  by  exhibitiog 
in  one  point  of  view  its  leading  and  fundamental  articles,  but  also  to  mark 
the  important  boundary  between  fundamental  doctrines  and  such  as  aze 
not  fundamental.  They  serve,  moreover,  as  standing  records  of  primitive 
doctrine,  to  guard  the  pure  faith  from  adulteration.  Still  follovring  the 
example  of  the  primitive  church,  the  church  of  England  has  in  this  manner 
dedared  its  foith,  by  the  adoption  of  three  creeds;  which  she  receives  and 
teaches  on  the  sole  authority  of  the  word  of  God.  Though  sucoeasivelj 
introduced,  these  creeds  were  all  in  general  use  in  the  primitive  church, 
and  two  of  them  were  meant  to  counteract  certain  alarming  oorruptioiu 
of  the  Obristian  doctrine.  In  which  point  of  view  it  cannot  be  denied, 
that  they  are  now  to  the  full  as  necessary  as  ever. 

Besides  the  adoption  of  creeds,  for  the  inculcation  and  preservation  of 
its  fundamental  doctrines,  the  church  of  England  has  also  deemed  it  ne- 
cessary to  frame  articles  of  religion,  upon  points  both  fundamental  and  sot 
fundamental  And  she  pursues  with  regard  to  these  different  classes  of 
doctrine,  a  course  which  corresponds  precisely  with  their  respective  im- 
portance. It  is  peculiar  to  fundamental  doctrines,  that  a  belief  in  them  » 
essential  to  salvation.  It  is  therefore  of  the  first  importance  not  merely 
to  teach  these  doctrines  systenoatically  as  fundamental  articles  of  the 
Christian  faith,  (which  is  the  object  in  the  creeds,)  but  also  by  a  more 
precise  exposition  than  creeds  are  calculated  to  convey,  to  guard  them 
against  errors— for,  in  such  cases,  error  is  heresy.  The  church  has 
endeavoured  to  effect  this  object  by  the  articles,  which  explain  its  doctrines 
on  fundamental  points,  in  terms  so  clear  and  explicit,  as  to  be  susceptible 
of  no  latitude  of  construction,  and  to  leave  no  room  for  difference  of 
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opimoD.  It  18  also  the  effect  of  such  precision  to  bar  the  door  agamst 
oontroTer^.  No  oontroTersy  upon  fundamental  points  can  powiMy  arise 
among  those  who  conscientionalj  sign  the  thirty -nine  artides.  But  non- 
fandamental  doctrines  are  of  a  subordinate  importance.  They  are  not 
among  the  essentials  of  the  Christian  faith.  Differences  of  opinion,  with 
regard  to  these,  though  liable  to  the  imputation  of  error,  do  not  authorize 
the  charge  of  heresy.  In  the  exposition  of  these  doctrines,  therefore,  the 
church  of  England,  instead  of  employing  the  same  precision  of  language, 
as  in  the  other  case,  declares  its  faith  in  terms  which  do  not  preclude  a 
difference  of  construction,  and  confines  itself  as  nearly  as  possible  to  the 
general  language  of  Scripture.  By  pursuing  such  a  course,  it  enables 
penoDs,  who  differ  from  each  other  in  their  views  upon  such  subjects, 
alike  to  subscribe  these  articles*  It  seems  indeed  to  have  been  the  anxious 
wish  of  those  eminent  divines  and  reformers  who  framed  the  articles,  that 
none  who  agree  with  the  church  in  fundamentals  should  be  kept  out  of  its 
communion  by  differences  upon  points  of  minor  importance.  But  the 
generafity  of  expression  thus  employed,  with  regard  to  such  points,  left 
the  subject  open  to  controversy.  In  order,  however,  to  guard  against 
such  a  result,  an  express  declaration  has  been  prefixed  to  the  articles  in 
the  form  of  a  preamble.  It  states  that  tbey  were  agreed  upon  for  the 
^*  avoiding  of  diversities  of  opinion,  and  for  the  establishing  of  consent, 
touching  true  religion.*'* 

'^  Confessions  of  faith  are  necessary.  They  ought  never  to  be  ambiguous ; 
but  also  they  ought  not  to  be  too  minute,  and  still  leas  ought  they  to 
maintain  the  uncharitable  and  exclusive  spirit  of  a  party.  The  church  of 
England  asserted  in  her  articles  the  great  truths  of  religion,  and  bore  her 
testimony  against  the  popish  and  other  leading  errors  of  the  day.  But 
she  bears  no  namcy  and  above  all,  she  is  not  actuated,  in  such  her  code 
of  doctrine,  by  the  partial  spirit  of  any  sect.  She  asserts  the  truth  as  she 
holds  it, — such,  as  men  of  very  various  views  in  matters  of  detail,  and  in 
modes  of  explanation  may  entertain,  without  disturbing  the  public  peace 
and  tfie  church's  unity.  The  church  is  the  spouse  of  Christ,  his  mystical 
body ;  and  every  sound  branch  of  it  is  the  common  and  impartial  parent 
of  Christians,  not  the  fondling  or  fosterer  of  a  party.  This  character  of 
perfect  impartiaUty^  belongs  remarkably  to  the  church  of  England.  She 
has  opened  her  arms  as  wide  as  the  character  of  a  faithful  witness  of  the 
truth  permits,  in  order  to  embrace  all  who,  with  many  differences  of 
sentiment*  agree  in  the  essential  truths  of  sound  religion."t 

It  is  not,  however,  so  much  to  the  Articles  as  to  the  Liturgy,  that  the 
members  of  the  diurch  of  England  in  general  are  to  look  for  an  exposi- 

*  Claims  of  the  Established  Church.  f  Dr  Walker's  Life  of  Archbishop  Whitgift. 
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tion  of  it*  doeirioei-  Tbe  fonner.  ivportaol  as  if  tlwir  object,  an  of 
limited  applicAtioii,  baiog  ia(^«4  onlj  for  th«  ^onMeimtion  of  the  omr 
pamtiTdj  few»  who  in  dlAarent  tUaaUons  imj  be  oiUed  apoa  to  subiaftt 
them.  But  the  lilurgy  is  intended  tm  general  nie.  Its  ereedn  are  to  be 
repeated  hj  every  member  of  tbe  cbureh.  AU  its  memben  are  rof  oirad 
regularly  to  join  in  its  forms  of  worship,  and  to  participate  te  all  in 
ordinances.  In  tbe  liturgy,  then,  whateyer  tbe  eburcb  deems  it  neoosisfy 
for  a  Christian  to  belieTO  or  to  practise,  is  to  be  found  ineorporated  inSk 
its  congregational  services,  and  familiarised  in  its  forms  of  derotlon*  Is 
short,  it  is  to  the  liturgy  oi  the  reformed  church,  that  its  menban  are 
chiefly  to  look  for  its  interpretation  of  Scripture  upon  aQ  points  of  vitsl 
importance.  The  great  pains  taken  by  the  reformers  in  fraaiiiig  sod 
revising  the  liturgy,  were  proportioned  to  tbe  vast  imporfanoe  of  the 
object.  This  work  engaged  the  assiduous  attention  of  suoceasiTe  com- 
mittees  of  bishops  and  other  learned  divines  for  many  years,  who,  taking 
the  Scriptures  for  their  guide,  and  the  primitive  church  for  their  medet 
carefully  retained  the  services  whksh  had  been  in  use  in  the  churoh,  and 
rejected  the  superstitions  which  had  been  superadded  thereto  by  tbe  chuieh 
of  Rome.  After  undergoing  many  revisions,  the  Book  of  Commofi 
Prayer,  in  its  present  form,  was  the  result  of  the  labours  of  then  pious 
and  learned  men,  and  its  production  is  to  be  considered  ae  ih^  ddibsnte 
act  of  the  church  in  its  collective  capacity;  as  upon  its  oompletion,  it 
received  the  unanimous  sanction,  and  indeed  the  actual  signature  of  botk 
houses  of  convocation. 

The  prayers  of  the  church  of  England  are  generally  of  gi«at  antiquity. 
Many  of  them  are  copied  literally  from  the  oldest  liturgies,  and  ih»  test  are 
formed  upon  their  model  And  it  is  worthy  of  remark,  that  tfao  coUectfi, 
(prayers,)  with  their  epistles  and  gospeb,  are  proved  from  manj  conouireDt 
testimonies,  to  have  been  used  on  the  same  Sundays  and  holidays  to  wbiefa 
they  are  now  appropriated,  for  above  thirteen  hundred  yean.  The  Te 
Deum  and  other  hynms  are  of  no  less  ancient  usage.  That  which  is  cslled 
the  Apostles'  Creed,  if  it  was  not  drawn  up  by  tlie  apostles  themselves, 
seems,  the  greatest  part  at  least,  to  have  been  extant  m  their  times;  for 
most  of  its  articles  are  to  be  found  in  the  epistles  of  Ignatius,  a  disciple  of  St 
John.  This  is  mentioned  simply,  because  if  antiquity  be  ever  allowed  to 
set  the  stamp  of  authority,  it  must  be  more  particularly  in  tbe  instHutiom 
of  religion.  In  which  the  nearer  we  can  approach  to  the  days  of  tbe 
apostles,  the  better  we  may  hope  to  retain  the  pure  and  onoocTupted 
ordinances  of  the  church  of  Christ.* 

The  Liturgy,  or  Common  Prayer  of  the  Church  of  England,  as  the 

*  ClaJms  of  the  EstaUuhed  Chuith. 
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nend  echo  of  the  Holy  S<srit»tttMB>  repeats  all  the  iruthe  ti  re^ektion. 
lo  it  the  people  ooofeBs  that  there  hi  no  health  hi  them,  aad  pray  that  they 
mty  be  restorad  to  spiritual  health.  They  are  assured  that  the  Almighty 
desiieth  not  the  death  of  a  rinner,  but  rather  that  he  may  turn  from  hu 
wickedness  and  live.  They  are  taught  that  God  hiu  given  his  ministers 
power  to  dedare,  that  Be  pardoneth  all  that  truly  repent,  and  unfeignedly 
iieliete  his  holy  word.  In  it  they  atknoidedge  Ood  to  be  the  Lord, 
the  Father  of  an  infinite  majesty;  the  honourable,  true,  and  only  Son; 
and  ako  the  Holy  Ghost,  the  Comforter.  By  it  they  pray  to  God  to  help 
his  flerrants  whom  he  hath  redeemed.  He  is  there  owned  to  be  the  Author 
of  pesos,  aad  that  in  the  knowledge  of  him  standeth  our  eternal  life.  He 
ii  petitioned  to  send  down  upon  us  the  healthful  Spirit  of  his  grace,  and 
to  pour  upon  us  the  oontinual  dew  of  his  blesring.  They  declare  that  from 
him  all  holy  desires,  all  good  counsels,  and  all  just  works  do  proceed. 
Bj  it  they  Implore  deliverance  from  all  dangers,  ghostly  and  bodily.  They 
entreat  salvation  by  the  means  of  his  appointment;  and  they  beseech  him 
to  hear  them,  afid  to  bestow  all  things  that  be  needful  both  for  their  souls 
and  bodiesL  By  the  fiturgy  they  praise  him  for  the  noble  works  which  he 
did  in  old  time.  They  declare  that  they  put  their  whole  trust  and  con- 
fidence in  his  meiHrf.  They  beg  that  he  will  make  his  ways  known  unto 
all  men;  and  that  he  wHl  lead  all  who  call  themselves  Christians  mto  the 
way  of  truth.  In  it  he  is  thanked  for  his  loving-kindness,  and  blessed  for 
creation  and  preservation,  but  above  all  for  redemptfon,  and  for  the  means 
of  grace.  He  is  besought  to  give  us  such  a  sense  of  all  his  mercies  that 
we  may  be  unfeignedly  thankful,  and  shew  forth  his  prane  not  only  with 
our  lips,  but  in  our  Uvea  And  finaUy,  by  the  liturgy  they  give  glory  to 
the  Father,  Son,  and  Holy  Ghost,  for  afi  the  hopes  entertained,  for  all  the 
Uenngs  enjoyed,  and  for  alt  the  wonders  that  have  been  wrought  on  our 
accoant* 

Bat,  to  use  the  language  of  the  pious  Mr  T.  G.  Taylor,  it  is  not  for 
its  antiquity  alone  that  I  respect  and  venerate  the  public  wonAiip  of  the 
church.  I  am  struck  with  its  excellence;  I  admire  the  beauty,  the  otder, 
the  fitness  of  the  whole  service ;  and  to  me  it  appears  to  bear  internal 
marks  of  its  divme  original ;  for  it  approaches  nearest  to  the  sublime 
simplicity  and  inspiration  of  Scripture.  I  know  not  any  human  composi- 
tion which  in  chastity,  in  grandeur,  in  energy,  in  sublimity  of  thought,  in 
simplicity  of  expiessioa,  can  be  compared  to  the  established  liturgy  of  the 
church  of  Englaad. '  There  is  in  its  prayers  such  chastened  and  sober 
dignity,  such  uaafiTected  humility,  such  a  sanctity  befitting  the  temple  of 
God,  sncb  fire  of  devotfon,  such  inspiration  of  faith,  hope,  and  charity, 

•  Writer  in  the  Edinburgh  EcclesJMtical  Journal,  vol.  ii.  p.  la 
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•ttch  oonciMnesB  and  jet  such  f uhiefs,  that  nothing;  ihort  of  inspintbn  hai 
ever  attained  to  wo  near  a  reaemblance  ofthat  perfect  form  of  prajer,  nhkh 
our  dime  Master  has  left  lu  for  our  uie,  and  for  our  pattern.  But  I  hid 
rather  §peak  on  the  authority  of  others  than  offer  opbions  of  my  own. 
Though  all  churches  in  the  world,  says  Dr  Comber  in  his  History  of 
Liturgies,  have  and  ever  had  forms  of  prayer,  yet  none  was  ever  Ueaed 
with  so  comprehensive^  so  exact,  and  so  inoffensive  a  composare  as  oon; 
which  is  so  judiciously  contrived,  that  the  wisest  niay  exercise  at  onee  their 
knowledge  and  their  devotion ;  and  yet  so  plain,  that  the  most  ignoraot 
may  pray  with  understanding.  So  full,  that  nothing  is  omitted  which  ii 
fit  to  be  asked  in  public;  and  so  particular,  that  it  comprisetb  most  thiogi 
which  we  would  ask  in  private;  and  yet  so  short,  as  not  to  tire  any  that 
hath  true  devotion.  Its  doctrine  is  pure  and  primitive;  its  ceremonies  ao 
few  and  innocent,  that  most  of  the  Christian  world  agree  in  them.  Its 
method  is  exact  and  natural,  its  language  significant  and  perspicnoiii; 
most  of  the  words  and  phrases  being  taken  out  of  the  Holy  Scriptores, 
and  the  rest  are  the  expressions  of  the  first  and  purest  ages;  so  that  who- 
ever takes  exception  at  these,  mast  quarrd  with  the  language  of  the  Holj 
Ghost,  and  fall  out  with  the  church  in  her  greatest  innocence.  In  the  opinioD 
of  the  most  impartial  and  excellent  Grotius,  (who  was  no  member  of,  nor 
had  any  obligation  to  that  church,)  the  English  liturgy  comes  so  near  the 
primitive  pattern,  that  none  of  the  reformed  churches  can  compare  with  it 
Many  weU  meaning  people,  from  ignorance,  imagine  that  the  choich 
of  England  rests  wholly  on  the  outward  forms  of  religion,  and  entirel; 
throws  off  all  inspiration  of  the  Holy  Spirit.  I  will  therefore  briefly  state 
what  sort  of  inspiration  she  allows  and  prays  for.  She  constancy  teadies 
that  all  the  saving  graces  are  wrought  in  our  hearts  by  the  inapiratioD  of 
the  Holy  Ghost  So  much  so,  that  of  ourselves  we  are  not  able  so  math 
as  to  think  a  good  thought.  That  this  inspiration  is  as  necessary  to  oor 
bringing  forth  good  works,  as  the  influence  of  the  sun  is,  in  producmg 
the  fruits  of  the  earth.  That  whatever  may  bear  the  appearance  of  good 
worics  in  us,  which  is  not  wrought  by  this  inspiration,  is  neither  good  nor 
acceptable  to  God.  ^<  Works  done  before  the  grace  of  Christ  and  the 
inspiration  of  his  Spirit,  are  not  pleasant  to  God — ^yea  rather  for  that 
they  are  not  done  as  God  hath  willed  and  commanded  them.''*  The  6nt 
question  demanded  by  the  bishop  in  the  ordering  of  deacons,  is.  Do  you 
trust  that  you  are  inwardly  moved  by  the  Holy  Ghost,  to  take  upon  yoa 
this  ofllce?  The  same  is  demanded  in  the  ordination  of  priests  and 
bishops  ;  and  in  consecrating  a  bishop,  the  oflldating  bishop  says,  ^'  Re- 
ceive the  Holy  Ghost  for  the  oflice  and  work  of  a  bishop  in  the  church  of 
God."     To  specify  every  place  where  the  inspiration  of  tlie  Holy  Spirit 

*  Art.  xiii. 
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R  witnessed  and  prayed  for,  would  require  the  whole  liturgy  to  be  tran- 
cribed.  The  whole  of  which  shows  the  doctrine  of  the  church  of  England 
0  be,  that  the  vnmard  is  the  soul  of  religion,  without  which  the  outtvard 
brm  is  but  a  dead  carcase,  and  is  offensire  to  God.  In  the  exhortation 
before  the  communion,  she  earnestly  inculcates  upon  all  her  members^ 
hat  if  they  be  not  thus  spiritually  prepared^  all  the  outward  ordinances 
fiU  avail  nothing :  ^^  for  otherwise  the  receiying  of  the  holy  communioo 
loth  nothing  else  but  increase  your  condemnation.'*  It  is  certain  that  set 
'onns  of  prayer  were  commanded,  and  even  dictated  by  God  to  his  ancient 
people  the  Jews,  were  enjoined  by  our  Saviour  himself,  were  practised  by 
[he  apostles  and  the  primitive  church,  some  of  whose  liturgies  are  stiQ 
SLtant  Tho  inspired  author  of  the  Apocalypse  asserts  that  the  church 
triumphant  ^^  rest  not  day  and  night  to  give  glory^  and  honour,  and  thanks, 
to  him  that  sat  on  the  throne,"  by  a  set  form  of  words,  the  noise  of  whose 
voices  was  **  as  it  were  the  voice  of  a  great  multitude,  and  as  the  voice  of 
many  waters,  and  as  the  voice  of  mighty  thunderings." 

The  doctrine  of  the  church  of  England  is  in  all  respects  catholic  and 
orthodox.  The  Nicene  or  Constantinopolitan  creed  is  inserted  into  the 
most  soiemn  office  of  her  liturgy.  What  the  four  first  general  councils 
adjudged  to  be  heresy,  she  holds  to  be  so  also.  Besides  the  creeds,  which 
erery  man  repeats,  the  clergy  subscribe  the  Thirty-nine  Articles  of 
Religion.  As  Bishop  Jewell's  Apology  is  justly  esteemed  an  authority,  I 
here  tranacribe  his  chapter  '^  containing  the  doctrine  received  in  the  church 
of  England." 

"  1.  We  beliere  that  there  is  one  oertafn  nature  and  divine  power,  which  we  call  God. 
That  this  is  distinguished  into  three  equal  Persons,  the  Fathxk,  Sov,  and  Holt  Ghost; 
all  of  the  same  t»ower,  of  the  same  majesty,  of  the  same  eternity,  of  the  same  divinity,  and 
of  the  nme  substance.  And  although  these  three  penons  are  so  distinguished,  that  the 
leather  is  not  the  Son,  nor  the  Son  the  Holy  Ghost  or  the  Father,  yet  there  is  but  Ohb  God. 
That  this  One  God  created  heaven  and  earth,  and  whatever  is  contained  within  the  dr- 
camference  of  the  heaven. 

"  8.  We  believe  that  Jesus  Christ,  the  only  Son  of  the  eternal  Father,  as  it  had  been 
lieereed  before  the  beginning  of  all  things,  wlien  the  fulnea  of  time  came,  took  our  flesh 
and  perfect  human  nature  of  tluit  Uesmd  and  pure  Virgin,  that  he  might  reveal  to  men 
that  hidden  and  secret  will  of  his  Father,  which  was  concealed  from  all  former  ages  and 
gmemdoM.  And  that  in  this  human  body  he  might  finish  the  mystery  of  our  redemption, 
and  might  nail  our  sins  to  his  cross,  and  the  obUgatiou  which  lay  against  us. 

"  3.  For  we  believe  that  for  our  sakes  he  died,  was  buried,  descended  into  hell,  and  the- 
third  day  by  a  divine  power  returned  to  life,  and  arose,  and  after  forty  days,  in  the  sight  of 
his  disdples,  ascended  into  heaven,  that  he  might  fill  aU  things,  and  that  the  very  body  in 
which  he  was  bom,  in  which  he  converwd,  in  which  he  was  despised.  In  which  he  had  suf- 
fered Hunt  grievous  torments,  and  a  most  direful  death,  in  which  he  rose  and  now  ascended 
to  the  right  hand  of  his  Father,  was  phoed  above  all  principalities  and  power,  and  every 
name  which  is  mentioned,  not  only  in  this  world,  but  in  that  which  is  to  come,  in  majesty 
*^  Slory.  And  we  beUeve  that  he  doth  now  sit  there,  and  shall  sit  there  till  all  things  are 
fiti&iled.  And  althottgh  the  majesty  and  divinity  of  Christ  is  diffused  everywhere,  yet  his 
^y  ought  to  be  in  one  place.    Vie  beUeve  that  although  Christ  added  majesty  to  his  body, 
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yiihe  tooknot  fimn  U  tlMiiaftikreorAbody.    NorisCkiiittotefloaMrtadtolwGiil, 

that  W0  ihonld  deny  him  to  be  man  also. 

"  4.  And  from  thenoe  we  believe  Christ  shall  retnm  to  exndae  a  genend  jttdgment,  ■ 
well  upon  tboee  he  ahall  then  find  alire,  ai  upon  all  that  are  then  dead. 

<•&  We  beUeve  that  tha  Hely  Ghust,  who  it  the  Third  Penm  Id  tte  Halj  Tradty,ii 
true  God,  not  made,  nor  created,  nor  begotten,  but  proceeding  limn  both,  that  b,  Ikvm  the 
Father  and  the  Son,  in  a  way  neither  Icnown  to  mortaii^  nor  poirifale  to  be  ejtprnmBd  by 
them.  We  believe  that  it  is  he  who  softens  the  hardness  of  man^  heart,  mbm  he  is  roGe!i«d 
into  their  hearts  by  the  saving  preaching  of  the  gospel,  or  by  any  other  way  whalaoetsr: 
that  it  is  he  who  enUghteni  then^  and  leads  them  to  the  Imowledge  of  G<^  into  all  thi 
ivayi  of  truth,  into  a  perfect  newness  of  life,  and  a  perpetual  hope  of  salvation. 

'*  6.  We  believe  that  there  is  one  church  of  God.  That  it  is  not  conflned  as  ft  vtas  hereCo- 
tee  to  the  Jewish  people  in  one  angle  or  kingdom,  but  that  it  is  oatkdic  and  vmserasl,  snd 
to  diffused  or  spread  over  the  face  of  the  whole  earth,  that  then  is  no  nation  vAieh  am 
justly  complain  that  it  is  excluded,  and  cannot  be  admitted  into  the  church  and  people  €< 
God.  That  this  church  is  the  kingdom,  the  body,  and  spouse  of  Christ  That  Christ  is  the 
only  prince  of  this  kingdom.  And  that  there  is  in  the  church  diver*  orders  of  Biinirta& 
That  there  are  some  who  are  dtaeont,  others  who  are  prabytettf  and  others  who  are  MAtpt, 
to  whom  the  instruction  of  the  people,  and  the  care  and  management  of  religion  is  CBBualt- 
ted.  And  yet  there  neither  is,  nor  is  It  possible  there  should  be,  any  one  man  who  has  the 
can  of  this  whole  catholic  church,  for  Christ  is  ever  present  with  his  chordu  and  needs  not 
a  vicar,  or  sole  and  perleet  suooestof.  And  that  no  nuHtal  man  can  in  his  mind  conlsiB  ill 
the  body  of  the  univenal  churoh,  that  is,  all  the  parts  of  the  earth,  much  less  can  he  ndoee 
them  into  an  exact  order,  and  rightly  and  prudently  administer  its  aiEiir&  That '  the 
apostles,'  as  St  Cyprian  aaith,  *  were  all  of  equal  power  and  anthwity,  and  diat  aU  the  n« 
wen  what  St  Peter  was.  That  it  was  said  to  all  alike.  Feed  i  toall,  Tenek  ye  thegwpeL' 
And  that  as  St  Jerome  saith,  •  all  bishops,  wheresoever  they  an  setUed,  whether  it  be  at 
Rome  or  Eugubium,  at  Constantinople  or  Rhegium,  they  an  of  equal  worth,  and  of  the 
»me  priesthood.'  And  as  St  Cyprian  saith,  *  there  is  but  one  episoopecy,  and  each  sf 
them  hath  a  perfect  and  entire  share  of  it'  And  that  according  to  the  jadgment  aad 
osntence  of  the  council  of  Nice,  the  bishop  of  Home  hath  no  more  authority  in  tiie  charefa 
than  the  other  patriarchs  of  Alexandria  and  Antioch.  That  the  bishop  of  Boase  who  oov 
endeavours  to  draw  aU  the  eodeslastkBl  authority  to  himself  akme,  if  he  doth  not  Ins  doty, 
that  is,  if  he  doth  not  administer  the  sacraments,  if  he  doth  not  inrtnict  tiie  pee|de,  ad- 
monish  and  teach,  he  is  not  to  be  called  a  bishop)  or  indeed  a  presbyter.  For  as  St  Angnatim 
saith,  *  bishop  Is  the  name  of  a  work  or  office,  and  not  a  title  of  honour :'  so  that  he  thst 
would  usurp  an  unprofitable  pre-eminence  in  the  church  is  no  bishop.  But  then  that  the 
bishop  of  Rome  or  any  other  pemn  should  be  the  head  of  the  whole  ohnnch,  or  an  anivenl 
bishop,  is  no  mora  possible,  than  that  he  should  be  the  bridegroom,  the  light,  the  aahatiia, 
and  the  life  of  the  church.  Thsso  are  the  privileges  and  titles  of  Christ  akne^  sui  ilo 
propeiiy  and  only  belong  to  him.  But  the  bishop  of  Rome,  because  he  now  dealtei  to  be  s» 
called,  and  usurps  a  power  which  behings  not  to  him,  besides  that  he  ads  direetty^ainBt  tht 
aodent  councils  and  the  ihthers,  if  he  darea  believe  St  Gregory,  one  of  his  ovm  pradeoBBmib 
he  has  takeq  upon  him  an  arragant,  pnihne,  sacrilegious,  antichristian  title.  He  is  thersAn 
the  king  of  pride,  iMofer,  one  that  seta  himself  above  his  brethnn,  who  haa  daaied  the  &ith, 
and  is  thereby  become  the  forerunner  of  antichrist 

**  7.  We  say  that  a  minister  ought  to  have  a  lawfol  call*  and  be  duly  and  orderly  pre- 
ferred in  the  church  of  God,  and  that  no  man  ought  at  his  own  will  and  pleasme  to  IntradB 
into  the  ascred  ministry. 

«  8.  We  say  that  Christ  has  given  to  his  ministon  the  power  of  Unding  and  koriog,  vl 
opening  and  shutting.  And  we  say  that  the  power  of  krasing  oonsisls  in  this,  that  thB 
minister,  by  the  preaching  of  the  goepel  ofien  to  d^ected  minds  and  true  penitents^  thre^ 
the  merits  of  Christ,  absolutlcn  $  and  doth  assure  them  of  a  oertahi  ramkskm  of  their  sins> 
aad  the  hopes  of  eternal  salvation.  Or  secondly,  reconcHea,  restores,  and  reeeJvee  into  the 
congregation  and  unity  of  the  talthful,  those  penitents,  who  by  any  grie 
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and  pabHe  aflRm»»  hsn  v9mM  tha  nhidf«C  tbrfr  bradifni,  and  to  s  tsri  aUcnatcd  and 
sepsAted  thomaelfw  fhm  the  opmncm  ■oofoty  ttf  the  clni^  And 

we  my  tho  mtailrtMr  dttk  onraite  Ih*  poww  9t  bfndi&f  or  rimttii^,  whan  iie  ihuttBih  the 
gate  of  the  kfaagdom  of  homn  ■gminat  mfaettovenaad  obitfiui*B  penMM,  and  denouaceth  te 
them  the  TOtnanef  God  and  eCaraalpulahaant;  o&eadiideUi  eat  ol  the  botom  of  the 
churehf  those  that  an  pdUidy  exoommnnicated.  And  that  Qiod  hfanaelf  dothae  fiurapprove 
whatever  aantenoe  Ua  mlnieteia  ahaU  a»  ^m,  that  whataoanrer  ia  either  looaed  or  boand  by 
their  miniatry  hen  on  earth,  he  will  in  Bke  manner  bind  ot  looea,  and  oonfirm  In  hearen.' 
The  kay  with  whidi  thaae  miniaton  do  ahatorepen  th^ktegdom  of  heavvn,  we  aay  with 
St  ChiyaoataBB,  la  •  the  knowledge  of  the  Seriptun:'  with  IWtalUan,  is  the  •  interpret^. 
tionofthehrar;'aBdwlthEnebiaa,iathe«woid«f  God.'  We  aay  the  diadplea  of  Chiial 
ncdved  thia  power  fhmi  him,  not  that  they  might  hear  the  private  etmfiBarfoni  of  the  pe^le, 
and  catefa  their  whispering  miirmim^  as  the  pepiah  prieataevtrywhennowdo,  but  that  they 
night  go  and  preach  and  publish  the  gospel,  that  so  they  might  be  a  mvour  of  life  anto  life 
to  them  that  did  believe,  and  that  they  might  also  be  a  savour  «f  death  unto  death  te  those 
that  did  not  baBeve:  that  the  minds  of  the  pions  whowon  affrighted  with  the  sense  of  theb 
ftnaer  ill  Uvw  and  emin,  after  they  beheld  the  bght  of  the  gospel  and  believed  in  Christt 
might  be  opened  by  the  word  of  God,  as  doon  are  with  a  key.  And  that  the  wiched  and 
atttbboni,  who  wouM  not  believe  and  retotn  Into  the  way,  might  be  left  shut  up  and  kekedy 
and  as  8t  PMl  ezpnaaea  It,  might  *  wax  woneand  wona.'  Thia  we  take  te  be  the  mean- 
hig  of  the  keys;  and  that  in  this  manner  the  oonaaieBDas  of  men  an  either  bound  or  loosed. 
We  aay  that  tha  priest  Is  a  judge,  but  then  we  my  that  he  hath  net  the  right  of  any 


**  9>  Wa  my  maixiage  Is  honoumhlo  and  holy  In  aU  degrees  of  men;  in  patriarchs,  is 
pnpheia^  in  apostles,  In  holy  martyns  in  the  ndnistemof  the  ehurchea,  and  In  the  biahope 
And  weaayaa  SoBonon  did  of  Spirldion,  and  Naaiansen  of  his  own  ihther,  <  that  a  piona 
and  htdnstrioos  Usfaep  Is  nothing  the  wnne  for  being  married,  but  mther  much  the  better^ 
and  itton  nnfiil  In  his  miidatry.'  And  we  aay  that  the  law,  which  by  force  taketh  away 
this  liberty  from  nuBh  and  tica  them  to  a  ain^e  life  against  their  wilia,  is  as  St  Paul  styles 

<*  10.  We  raeeive  and  embnoe  aU  the  canoaieal  Scriptures  both  of  the  Old  and  New. 
TestamenL  VTe  give  eur  gracious  God  most  hearty  thanks,  that  he  hath  set  up  this  Ugh^ 
fat  us,  iqwn  whi<^  we  ever  fix  our  eyesi  lest  by  any  human  f mod,  or  the  snares  of  the 
daril,  we  ahoold  be  aednced  to  errors  or  iables^  liVe  own  them  to  be  the  heavenly  vdoea  by 
which  God  hath  revealed  and  made  known  his  will  to  us.  In  them  only  can  the  mindof 
fflSD  aoquieaoe.  In  them  all  that  Is  necessary  for  our  salvatkm  is  abundantly  and  plainly 
ooDtsined.  They  an  the  rery  might  and  power  of  God  unto  salvation*  They  are  the 
famdatloDS  of  the  apostks  and  prophets,  upon  which  the  church  of  God  Is  built.  They  are 
the  most  certain  and  infidlible  rule  by  which  the  church  may  be  radnosd,  if  she  happen  to 
stagger,  aUp,  or  err ;  by  which  all  ecclesiastical  doctrines  ought  to  be  tried.  No  law,  no 
tiadition,  no  custom,  is  to  be  received  or  continued,  if  it  be  contrary  to  Scripture.  No^ 
net  thoagh  St  Fnul  himself,  or  an  angel  fiom  heaven,  should  come  and  teach  otherwise. 

*  11.  We  roeaAvedao  and  aUow  the  sacraments  of  the  church.  That  is,  the  sacred  aigns 
sod  eeramonles  which  Christ  commanded  us  to  use,  that  he  might  by  them  npreeent  to  our 
•yes  the  mysteriss  of  our  salvation,  and  moat  strongly  oonfirm  the  faith  we  have  in  hia  blood, 
sod  seal  hia  grace  In  our  hearts.  We  call  thera/gvyvt,  signs,  types,  an%p0f ,  forms,  seals, 
prmls  or  sigfuis,  sJmUitudes,  examplei,  images,  remembrances,  and  memorials.  Nor  do  we 
dmbt,  with  aU  the  andent  iatheiB,  to  caU  them  a  kind  of  tnij&^  words,  the  liigneti  ^  r^A^ 
susness,  and  the  symbols  of  grace.  We  dearly  affinn,  that  in  the  sacrament  of  the  Lord's 
•upper,  the  body  and  bkwd  of  our  Lord  is  truly  eihibited  to  belleven.  That  is,  the  enlivening 
flesh  ef  the  Son  of  God  ;  the  bread  that  conMS  firom  above,  the  nourishment  of  immortality, 
the  grace,  the  tntli,  and  the  lifob  That  it  is  the  communion  of  the  body  and  blood  of 
Christ,  by  the  partidpatiosi  of  whkh  we  an  fvickened,  strengthened,  and  &d  toimmor^ 
lality,  and  by  which  we  an  conjoined,  united,  and  Incorpomted  vrith  Christ,  that  we  may 
KBiain  in  him  and  he  in  us. 
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*  <•  12.  We  acknowledge  that  tliare  an  tiro Mcnunentf,  prepwiy  m  criledl  Uaplim  lad 
thaSuppetif  the  Lord,    For  eo  many  we  lee  deUvend  toiii,  and  oonMcnted  by  Christ. 

**  IS.  And  we  aay^ .  that  bapium  ia  the  auaamant  of  the  remiaBicn  of  lina,  and  of  that 
washing  which  we  have  in  the  blood  of  Chriat;  and  that  none  are  to  be  denied  that  sen- 
ment  who  wUl  profea  the  ftith  of  Christ;  no,  not  the  inflnlaof  ChiiMian^  becBMatheian: 
bom  in  sin,  and  belong  to  the  people  of  God. 

•'14.  We  aay  that  the  CTidbantf  lathe aaoamnt  or  TidUejtyifi&t; of  the  body  aniU^ 
of  Clirift,  in  wtiich  his  death  and  neurrection,  and  what  he  did  In  his  hnman  body.  Ji,  ina 
jnanner  repreaented  to  our  eyei^  that  we  nwy  give  him  thanka  for  his  death  and  owdeliTer. 
anoe  by  it;  and  that  by  fkequentlng  the  auanament  we  may  often  renew  the  laBambmwe 
«f  it,  and  that  by  the  body  and  blood  of  Christ  we  may  be  nooriibed  Into  the  hope  of  the 
resurrection  and  of  eternal  life ;  that  we  may  be  assiirsd  thai  the  body  and  Uood  of  Cliritt 
hath  the  same  effect  in  the  Iseding  of  oar  aoulsb  which  the  bread  and  wine  have  in  lepairii^ 
the  decays  of  our  bodies. 

**  16.  We  say  the  bread  and  wm  are  the  holy  and  heavenly  mysteriea  of  the  body  snd 
Uood  of  Christ;  and  that  in  them,  Christ  himself;  the  true  bnad  of  etenial  life,  is  so  ec* 
^bited  to  us  as  present,  that  we  do  6y /liM  truly  take  his  body  and  bkiod  ;  and  yet  atsuae 
time  we  speak  not  thisso  as  if  we  thought  the  nature  of  the  bread  and  wine  were  Maliy 
changed  and  abolished,  as  many  in  the  last  ages  have  dreamt,  and  as  yet  ooold  never  igree 
among  themselves  about  this  dream.  For  neither  did  Christ  ever  design  that  Che  wheitai 
bread  should  change  its  nature,  and  assume  a  new  kind  of  divinity,  bat  rathar  that  it  Bigb 
change  us.  For  what  can  be  more  penpieuous,  than  what  Christ  said  not  only  after  the 
consecration,  but  after  the  finishing  of  the  communion:  7  will  drink  no  more  ^  tkefrek  ^ 
the  wne^  It  Is  certain  the  fhiit  of  the  vine  Is  wine  and  not  bkiod.  And  yot  when  we  ipesk 
thus,  we  do  not  so  depress  the  esteem  of  the  Lord's  supper  as  to  teach  thai  It  ia  a  men  eoU 
ceremony,  and  that  nothing  is  done  in  it  We  assert  that  Christ  in  his  SBcmmentedatli 
azhibit  himself  truly  present  In  baptian^  that  we  may  put  him  on;  in  hu  mpper^  that  «e 
may  eat  him  by  fiiilh  and  in  the  spirit,  and  that  by  Ida  crass  and  bknd  we  may  have  life 
«ternaL  This  we  say  Is  not  slightly  and  coldly,  bat' really  and  truly  done :  tax  w^tim/^  we 
do  not  touch  Christ  with  our  teeth  and  lips,  yet  we  hold  and  press  him  by  fhlth,  mindl,  an^ 
spirit  Neither  is  that  fHf th  vain  which  embraces  Christ,  nor  that  participation  cold,  which 
Is  perceived  by  the  mind.  So  is  Christ  himself  entirely  offered  and  given  to  bb  ia  thee 
mysteries,  as  much  as  is  possible,  that  we  may  truly  know  that  we  are  flesh  of  his  flesh,  and 
bone  of  his  bone.    That  he  dwells  fai  us,  and  we  in  him. 

**  16.  And  therefore,  in  the  celebration  of  these  myrteries^  befiue  we  come  to  receive  the 
holy  communion,  the  people  are  fitly  admonlahed  to^vp  their  hearts g  and  thai  they shonid 
direct  their  minds  to  heaven ;  for  there  he  is,  by  whom  we  are  to  be  6d  and  live. 

**  17.  But  then  as  to  the  fairs  and  sales  of  masses,  and  the  carrying  about  and  adoring  the 
bread,  and  a  number  of  such-Uke  idohitrous  and  Uasphenoous  follies,  vddoh  none  of  them 
dare  aflirm  to  have  been  delivered  to  us  by  Christ  or  his  apostles,  our  chureh  will  not  eadaie 
them.  Origen  salth,  <  Christ  is  the  priest,  and  the  propitiation,  and  the  siciifioe ;  and  this 
propitiation  comes  to  every  one  by  the  way  of  fhith ;'  and  thereibre,  agreeably  faereanlo,  we 
say  that  the  aicraments  do  not  profit  the  living  without  fidth,  and  much  lem  the  dead.  Ai 
to  purgatory,  though  it  is  not  a  very  hte  invention,  yet  it  is  nothing  but  a  siOy  old  wives'  stor}* 

**  18.  We  know  that  St  Augustine  grievously  oomphined  of  the  vast  number  of  imper- 
tinent ceremonies  in  his  time ;  and  therefore  we  have  out  off  a  great  many  of  them,  bectoK 
we  know  they  were  afllictlve  to  the  consdenoes  of  men,  and  burdensome  to  the  cfaorch  d 
God.  Yet  we  stilt  retain,  and  religiously  use,  not  only  all  those  which  we  know  were 
delivered  to  the  church  by  the  apostles,  but  some  others  which  we  mw  might  be  borne  withool 
inconvenience ;  because,  as  St  Paul  commands,  we  desire  all  things  in  the  religious  assem- 
hlies  should  be  done  decenliy  and  m  order.  As  to  aU  those  which  were  very  supentitieas  or 
base,  or  ridiculous,  or  contrary  to  the  Scriptures,  or  did  not  seem  to  befit  sober  men,  an 
infinite  number  of  which  ate  still  to  be  found  amongst  papists^  we  have  niJected  all  these, 
without  exoepUng  any  one  of  them,  because  we  would  not  have  the  service  of  God  any  letter 
eontaminated  with  such  fooleries. 
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•<  19.  We  pmy  (m  it  is  at  we  feboald)  in  that  titagve  eur  people  do  all  undemand,  that 
the  people,  as  St  Paul  admonkheth,  may  reap  a  common  adTantage  by  the  common  pmyen. 

•*  80.  We  iiave  no  mediator  and  Interoevor  by  whom  we  approach  to  God  the  Father,  but 
Jens  Christ,  in  wIkm  name  only  all  things  are  obtained. 

*'fh  We  say  that  man  is  bom  and  does  live  in  sin ;  and  that  no  man  can  truly  ny  his 
heart  is  dean.  That  the  most  holy  man  is  an  unpioftiable  senrant  That  the  law  of  God 
is  perfect,  and  requires  of  us  a  full  and  perfect  obedience ;  and  that  we  cannot  in  any  way 
keep  Mperfecay  in  this  lifo.  That  there  is  no  mortal  who  can  be  justified  in  the  sight  of 
God  by  Ub  own  dsssits;  and  therefiure  our.  only  rsftif  e  and  safety  is  in  the  mercy  of  God 
the  Father  by  Jesus  Christ;  and  in  the  assuring  ounelres  that  he  is  the  propitiation  for  our 
iiDS,  by  whose  blood  all  our  stains  are  washed  out.  That  he  has  pacified  things  by  the  blood 
of  his  cross.  That  he^  by  that  only  sacrifice  which  he  onoe  o^red  upon  the  cross,  hath  per- 
fected all  things;  and  theralbra^  when  he  breathed  out  his  soul,  said,  It  is  nMisuD;  as  if 
by  these  words  he  would  signify.  Now  the  price  is  paid  for  the  sins  of  mankind. 

**  82.  Now  if  there  be  any  who  think  not  that  this  sacrifice  is  sufildent,  let  them  go  and 
find  out  a  better :  but  as  fiur  us,  because  we  know  this  is  the  only  sacrifice,  we  an  contented 
with  it  alone,  nor  do  we  expect  any  etlier. 

3.  Though  we  say  there  is  no  trust  to  be  put  in  the  merits  of  our  works  and  actions, 
and  place  all  the  hopes  and  reason  of  our  salvation  only  in  Christ ;  yet  we  do  not  therefore 
By  that  men  ahould  Uto  loosely  and  dissolutely,  as  if  baptism  and  fiilth  were  sufiicient  for  a 
Christian,  and  there  were  nothing  monf  required.  The  true  ihith  is  a  liiing  fidth,  and 
oanot  be  idle ;  therefore  we  tsach  the  people  that  God  hath  not  called  us  to  luxury  and 
disonler,  but,  as  St  Ftol  saith,  *  unto  good  works,  that  we  might  walk  in  them.'  *  That 
God  hath  deUTered  us  from  the  power  of  darkness^  that  we  might  senre  the  liTlng  God.' 
That  we  should  root  up  all  the  relics  of  sin.  Tliat  we  *  should  work  out  our  salvation  with 
fear  and  trembUngf  that  it  migut  appear  that  the  spirit  of  satisfhction  was  in  us,  and  that 
Christ  himself  dwelleth  in  our  hearts  by  fiuth. 

<*  24.  To  condude.  We  beUere  that  this  body  of  ours  in  which  we  live,  though  after 
death  it  turns  to  dust,  yet  in  the  hst  day  it  shall  return  to  life  again,  by  the  Spirit  of  Christ 
that  dwelleth  in  usl  That  then,  whatever  we  suffer  for  Christ  in  the  interim,  he  will  wipe 
anay  all  tean  fiom  our  eyes ;  and  that  then,  through  him,  we  shall  enjoy  everlasting  life, 
and  be  always  vrith  him  in  gtory.    Akin."* 

For  the  fint  aix  or  seven  ceotariesy  the  parochm  was  the  diocese  or 
episcopal  district;  and  the  bishop  and  his  dergy  lived  together  at  the 
cathedral  church.  The  tithes  and  oblations  were  all  paid  to  the  bishop, 
who  maintained  the  inferior  dergy,  repaired  and  ornamented  the  church, 
and  maintained  hoapitality.  This  collegiate  life  was  common  not  only  in 
the  British  churdi  from  the  first,  before  the  introduction  of  popery,  but 
abo  in  the  Saxon  church.  The  division  of  dioceses  into  rural  parishes 
was  not  the  work  of  one  day,  or  of  one  particular,  act  Several  causes 
and  persons  contributed  to  the  rise  of  parochial  churches.  The  bishops 
seat  out  their  clergy  to  preach  to  the  people  as  they  saw  occasion.  But 
•ftflr  the  inhabitants  had  generally  embraced  Christianity,  this  itinerancy 
was  found  to  be  inconvenient  The  people  required  the  constant  offices 
of  the  church,  and  knew  not  to  whom  to  resort  for^piritual  offices  and 
^liKctions;  and  the  distance  of  the  cathedral  church  prevented  their 
attendanoe.    Sometimes  they  gave  encouragement  for  clergymen  to  settle 

*  Bishop  Jewell's  Apology  of  the  Church  of  Enghmd. 
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among  them,  wko  wHh  thflir  mukUmm  eneted  a  ohnrok  aod  m  adljoinii^ 
manse.  Sometimei  kings  erected  chapels  at  their  conntiy  seats,  lor  the 
convenience  of  their  court  and  retinue,  which  were  the  original  of  rcjfol 
free  chapeU.  Frequently  the  bishops,  in  oomndserailion  of  tho  igBonmee 
of  remote  country  places,  erected  churches  to  presenre  Christianitj  among 
them.  But  the  most  frequent,  and  indeed  standing  method  of  erecting 
churches,  depended  on  the  piety  of  the  noUHtj  and  landed  pvoprietom 
These  founded  churches  on  their  estates  in  the  country,  for  the  serriee  of 
their  families  and  tenants.  This,  therefore,  is  the  primary  and  ooIt 
foundation  of  the  patronage  of  laymen.  This  made  the  bounds  el  a  poridi 
commensurate  with  the  extent  of  a  manor  or  estate.  Tfaie  drrided  the 
seyeral  portions  of  the  same  church,  according  to  the  separate  interests  ol 
the  several  lords.  And  this  distinct  property  of  lords  and  tenants,  by 
degrees  allotted  new  parochial  bounds  by  adding  new  auxfliaiy  dhurdies. 
In  this  arrangement  the  king  presented  to  all  the  diurches  which  he  had 
built  and  endowed :  the  bishop  to  his,  and  the  lay  lords  to  tbooe  whidi 
they  had  erected ;  and  which  has  continued  heroditarily  ever  since  to  the 
heirs  and  successors  of  each. 

This  arrangement  of  parishes  did  not  however  in  any  way  interfere  with 
the  spiritual  or  temporal  rights  of  the  bishop.  He  still  had  tlie  proper 
cure  of  souls  within  his  own  diocese^  and  a  title  to  all  the  ecdeeiastiesl 
revenues.  It  was  by  his  authority  that  parish  churches  were  erected,  and 
ministers  appointed  for  them,  as  his  helpers  and  assiatanta.  To  pievnt 
any  recess  from  his  jurisdiction,  or  independency  of  the  parish  ndnisterB, 
the  most  solemn  reservations  were  made  to  him  and  his  successors.  Ko 
church,  when  built,  could  be  employed  for  public  wonhip,  tiU  the  bishop 
had  first  consecrated  it.  No  priest  could  officiate  or  reside  there,  withont 
the  bishop^  delegatk>n.  There  were  as  many  acknowledgments  of  right 
and  respect  paid  to  the  head  of  the  diocese,  as  the  feudal  custonss  deasanded 
for  the  head  of  the  state.  As  the  tenants  did  suit  and  service  al  tbe  ferd's 
court,  which  was  at  his  own  residence,  so  the  clergy  of  the  diooeee  were 
cited  to  render  an  account  of  their  stewardship  at  the  eatfaedrai  ohordL 
For  £/  is  the  heart  of  the  diocese,  the  bishop's  chair.  Each  inferier 
tenant  on  admission  took  an  oath  of  fidelity  to  his  prime  lord.  E^ery 
presbyter  gained  admission  to  his  church  with  an  obligatbn  of  obedience 
to  his  bishop.  The  tenant  paid  rent  to  his  lord  for  quiet  poaspoiion. 
The  presbyter  made  return  of  some  part  of  the  parochial  profita  to  his 
bishop,  for  the  secure  enjoyment  of  the  remainder.  No  tenant  could  desert 
his  holding,  or  substitute  another  in  it,  without  his  lord's  acceptance  and 
consent.  The  parish  priest  eould  not  foraake  his  charge^  nor  appoint 
another  to  succeed  him  in  it,  without  the  bishop^s  express  leave  and 
authority.     On  the  death  of  a  feudatory  tenant,  the  custody  of  the  lands 
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lerened  to  hk  Ixndf  till  an  kdr  was  itntated  in  ii.  The  custody  of  all 
▼aeant  benefices  likewiM  reTerted  to  the  iMshop,  who  received  their  mean 
profiu  till  a  lueeeMor  was  appobted  and  eettled.  In  many  other  forme 
and  cnttoau  of  dependency  and  subjugation,  the  parochial  clergy  were 
aocoontaUe  to  the  Uthop,  in  the  same  manner  as  the  lay  tenants  were  to 
their  feudal  knds;  so  that  during  all  this  iirst  institution  of  parishes,  neither 
tithes,  glebes^  or  oblations,  were  diverted  into  lay  hands.  These  were 
never  apjfied  to  secular  uses,  but  the  bishops  and  clergy  held  the  absolute 
property  and  entire  disposal  of  them,  for  their  own  support.* 

In  the  Liturgy  every  dergyman  who  officiates  in  a  church,  whether  he 
be  the  incumbent  or  his  substitute,  is  called  a  curate.  But  those  in  par- 
ticohr  who  are  employed  by  the  incumbent  of  a  church  as  substitutes,  are 
known  by  the  name  of  curates.  They  officiate  in  his  stead,  where  the 
ineumbent  is  either  old  or  infirm,  or  unable  to  accomplish  the  whole  of 
the  sacred  offices  of  the  church.  In  cases  of  pluralities,  a  curate  or  sub- 
ititote  is  abflolutely  required.  The  curate  is  to  be  licensed  and  admitted 
by  the  bishop  of  the  diocese,  who  usually  appoints  his  sahuy.  In  which 
ease,  if  he  is  not  paid,  he  has  his  remedy  in  the  ecclesiastical  court,  by  a 
sequestration  of  part  of  the  profits  of  the  benefice.  But  if  he  serves  by 
an  agreement  with  the  incumbent  without  the  bishop's  license,  then  he 
mnst  prove  his  agreement  at  common  law.  Curates  who  serve  a  church 
daring  its  vacancy,  shall  be  paid  such  stipend  as  the  bishop  shall  think 
leaMNiable  out  of  the  profits  of  the  vacancy.  If  that  should  not  be  suf- 
fident,  the  successor  must  pay  the  difference  within  fourteen  days  after 
taking  posseBsion.t  The  bishop  may  appoint  a  salary  to  a  curate  of  £75 
per  annum,  with  the  use  of  the  parsonage  house,  or  an  allowance  for  it, 
when  the  rector  or  vicar  does  not  personally  reside. j:  Churches  aug- 
mented by  queen  Anne's  bounty,  shall  be  deemed  benefices  presentive,  and 
the  offidatuig  curate  may  have  a  like  stipend.^  Bishops  may  license  curates 
empbyed,  though  the  incumbent  has  not  nominated  him.  He  may  also 
reroke  any  license,  subject  however  to  an  appeal  to  the  archbishop.!  |  By 
a  subsequent  act,  the  bishops  are  empowered  to  license  curates,  and  to 
asrign  them  salaries,  in  no  case  less  than  £80  per  annum,  and  increasing 
upwards  to  £l50,  according  to  the  population  of  the  parish.  The  curate 
is  also  entitled  to  the  parsonage  house,  when  his  principal  does  not  reside. 
He  cannot  quit  his  curacy  without  giving  three  months*  notice  to  the 
iocoiBbent  and  the  bishop.^ 

One  person  cannot  be  curate  in  two  churches  at  one  and  the  same  time: 
onfess  it  be  easily  in  his  power  to  read  both  the  morning  and  evening 
aervke  at  both  churches.    He  cannot  serve  one  cure  on  one  Sunday,  and 

*  Barn's  Eccl.  Law.  f  28  Henry  VIII.,  c.  1 1.  i  S6  Geo.  I II.,  c.  89. 

$  ae  Geo.  III.,  c  83.  il  Ibid.  1  57  Geo.  I U..  c.  99. 
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another  on  the  next  He  mutt  not  neglect  to  read  the  momiiig  and  eTenbg 
service  at  hit  church  eyery  Lord's  day.  A  curate  who  is  engaged  by  the 
incumbent,  and  has  not  been  instituted  and  inducted  by  the  bishop,  may 
be  removed  at  pleasure  by  either  the  incumbent  or  the  bbhop.  A  per- 
petual curate,  who  is  instituted  and  inducted  by  the  bishop,  cannot  be 
removed.  If  a  bishop  ordain  any  person  not  provided  with  some  eedesiss- 
tical  preferment,  he  must  support  him  till  he  prefer  him  to  a  living;.  Bat 
fellows,  chaplains  of  colleges,  and  masters  of  arts  of  five  yean'  standings 
who  live  in  the  university  at  their  own  expense,  are  excepted  from  this 
rule.*  The  bishops  require  a  title  before  they  confer  ordenrs.  A  iitk 
means  the  promise  of  some  ecclesiastical  preferment,  or  a  certificate  from 
some  rector  or  vicar,  promising  to  employ  the  candidate,  for  orders  iana 
fide  as  a  curata  At  same  time  he  is  bound  to  grant  the  candidate  a 
certain  allowance  till  he  obtain  some  ecclesiastical  prefennent,  or  shall  be 
removed  for  some  fault. 

There  are  four  things  neoeaairy  to  bs  obienredy  before  any  one  can  become  a  paiaon  or 
Ticar.    I.  Holy  orders.    II.  Presentation.    Ill*  Institution.     lY.  Induction. 

I.  Holt  Ordku.  <*  Orders  are  not  to  be  aooounted  for  a  sacrament  of  the  gospel;  m  not 
baring  the  like  nature  of  sacraments  with  baptism  and  the  Lord's  supper ;  for  that  they 
have  not  any  ririble  sign  or  ceremony  ordained  of  God."f  The  church  of  England  dedares, 
<*  that  it  is  evident  unto  all  men  diligently  reading  the  boly  ScriptureB>and  ancient  aotfaon^ 
tliat  from  the  apostles'  times  there  have  been  three  orders  of  ministen  in  Christ's  church. 
Bishops,  Painrs,  and  DaxcoKS.  IWhich  offices  were  erermore  held  in  such  reverend 
estimation,  that  no  man  might  presume  to  execute  any  of  them,  except  he  ware  first  csDedi 
tried,  eiamined,  and  known  to  have  such  qualities  as  are  requisite  fbr  the  flame;  and  also  by 
public  prayer,  with  imposition  of  hands,  were  approved  and  admitted  thereunto  by  lawful 
authority.  And  therefore  to  the  intent  that  these  orders  may  be  continued  and  nrverenlly 
used  and  esteemed  in  the  united  church  of  England  and  Ireland,  no  man  shall  be  aoooonted 
or  taken  to  be  a  hwAd  bishop,  priest,  or  deacon,  in  the  united  church  of  England  and  Ireland, 
or  suffered  to  execute  iiny  of  the  said  functions,  except  he  be  called,  tried,  fixamhw^,  and 
admitted  thereunto^  according  to  the  form  hereafter  following,  or  hath  had  formerly  opisoopsl 
consecration  or  ordination.**!  Besides  this  peremptory  decision  of  the  church  itself,  the 
legislature  has  also  enacted,  <^  that  no  man  cati  be  a  lawful  priest  or  deacon,  unles  he  be 
ordained  by  a  bishop. ''f  The  oelebnited  Act  of  Uniformity  also  dedaree,  "  thai  no  penoo 
18  capable  of  being  admitted  to  any  paraonage  or  vicarage,  benefice,  or  other  ecdesiastieil 
promotion,  preferment,  or  dignity  whatsoever,  unless  such  person  have  episcopal  ordination ; 
and  if  any  shall  presume  to  be  admitted,  not  having  such  ordination,  or  shall  presnme  to 
administer  the  sacrament  of  the  Lord's  supper,  not  being  so  ordained,  he  shall  fbrfint 
£100/1 

The  person  to  be  admitted  to  holy  orders,  is  first  examined  by  the  archbishop  or  bishop, 
whether  he  thinks  or  is  persuaded  that  he  is  truly  called,  according  to  the  will  of  Christ  and 
the  due  order  of  the  church  of  England.  When  the- archdeacon  presents  the  candidate,  the 
bishop  says :  <*  take  heed  that  the  persons  whom  you  present  unto  us,  be  apt  and  meet,  for 
their  learning  and  godly  conversation,  to  exercise  their  ministry  duly  to  the  honour  of  God 
and  the  edifying  of  his  church.**  To  which  the  person  presenting  replies:  **  I  have  en- 
quired of  them,  and  also  examined  them,  and  think  them  so  to  be."  But  before  admiarion 
to  holy  orders  the  candidate  must  subscribe  the  three  foUowing  articles. 

»  Canons,  33d  of  1603.  f  S5th  Artide  of  Religion. 

%  Prefitce  to  the  OrdinHtion  Service.  §  13  Eliz.  g  14  Chari«s  1  [. 
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I.  Tliat  tlie  Jehu's  majagty,  under  God,  is  the  only  aupreme  ^pivenor  of  this  realm,  and 
of  all  other  his  hi|^hiiesB*8  dominions  and  countries,  as  well  in  spiritual  and  eodeslastical 
tilings  or  causes  ss  temporal ;  and  that  no  foreign  prinee,  person,  prebte,  slate,  orpotsntate, 
liath  or  ought  to  Jiave,  any  jurisdiction,  power,  superiority,  pre-emlnenee,  or  authority, 
ecclesiastical  or  spiritual,  within  his  majesty's  said  dominiens,  realms  and  countries. 

II.  That  the  Boole  of  Common  Prayer,  and  of  ordering  of  bishops,  priests,  and  deacons, 
containeth  in  it  nothing  oontnuy  to  the  word  of  God,  and  that  it  may  lawftiUy  so  be  used  $ 
and  that  he  himself  will  use  the  form  in  the  said  book  prssoribed  in  public  prayer  and 
administration  of  the  SBcra0iflnl%  and  none  other. 

III.  That  he  alloweth  the  book  of  Articles  of  Religion,  agreed  upon  by  the  archbishopi 
and  bishops  of  both  prorinoss,  and  the  whole  dergy,  in  the  convocation  holden  at  London  in 
the  year  of  our  Lord  God  1562 ;  and  that  he  acknoiidedgeth  all  and  OTery  the  articles  therein 
contained,  being  in  number  nine  and  thirty,  besides  the  Ratification,  to  be  agreeable  to  the 
word  of  God. 

To  these  three  articles  whasoever  will  subscribe,  he  shall,  for  the  avoiding  of  all  ambiguftfes, 
subscribe  in  this  order  imd  form  of  words,  setttiy  down  both  his  Christian  and  surname, 
viz,  "  I,  N.  N.  do  willingly  and  eg  animo  subscribe  to  these  three  articles  abore  mentioned, 
and  to  all  things  that  are  contained  in  them.*'  And  if  any  Ushop  shall  ordain  any  as  is 
aforesaid,  except  he  first  have  subscribed  in  manner  and  form  as  here  we  have  appointed, 
he  shall  be  suspended  from  giving  of  orders  for  the  spacB  of  twelve  months.* 

Thi  poaM  AUD  MAMNaa  or  making  Dbacoms.— On  the  day  appointed,  after  morning 
pra}6r  is  ended,  there  shall  be  a  sermon,  declaring  the  duties,  9k.  of  deacons.     FInt,  the 
archdeacon  or  his  deputy  shall  present  unto  the  bishop  (sitting  in  his  chair  near  to  the  holy 
table)  iuch  as  desire  to  be  ordidned  deacons,  (each  of  them  being  decently  habited,)  saying 
these  words : 
Reverend  Father  in  God,  I  present  unto  you  these  persons  prannt  to  be  admitted  deacons. 
The  Bishop,  Take  heed  that  the  perH>ns  whom  ye  present  unto  us,  be  apt  and  meet  for 
their  learning  and  godly  conversation  to  exercise  their  ministry  duly,  to  the  honour  to  God, 
and  the  edifying  of  his  church. 
Answer,  I  have  enquired  of  them,  and  also  examined  them,  and  think  them  so  to  be. 
Bishop.  Brethren,t  if  there  be  any  of  you  who  knoweth  any  impediment  or  notable  crime 
in  any  of  the  persons  presented  to  be  ordered  deaoons,  for  the  which  he  ought  not  to  1m  ad- 
mitted to  that  office,  let  him  come  forth  in  the  naine  of  God  and  show  what  the  crime  or 
impediment  is. 

If  any  great  crime  or  impediment  be  objected,  the  bishop  shall  surosase  foom  ordering 
that  pemn,  until  such  time  as  the  party  accused  shall  be  found  dear  of  that  crime. 
Here  the  preceding  oath  is  administered. 

The  bishop  then  asks  the  candidate :  "Will  you  reverently  obey  your  ordinary  (bishop) 
uid  other  chief  ministers  of  the  church,  and  them  to  whom  the  chaiige  or  govenunent  over 
you  Is  committed,  following  with  a  glad  mind  and  will  their  godly  admonitioiis. 
Answer,  I  will  endeavour  myself,  the  Lord  b^ng  my  helper. 

The  bishop  then  reads  this  exhortation :— It  appertaineth  to  the  oflke  of  a  deacon  in  the 
rhoith  where  he  shall  be  appointed  to  serve,  to  assist  the  priest  in  dirine  service,  and  specially 
when  he  ministereth  the  holy  communion,  and  to  help  in  the  distribution  thereof;  and  to  read 
th«  Holy  Scriptures  and  homilies  in  the  church,  and  to  instruct  the  youth  in  the  oateeliism ; 
in  the  absence  of  the  priest  to  baptise  infants,  and  to  prsach  if  he  be  admitted  thereto  by 
the  bishop.  And  furthermore,  it  is  his  office,  when  provision  is  so  made,  to  search  for  the 
>ick,  poor,  and  impotent  people  of  the  parish  *,  to  intimate  their  estates,  namas^  and  places 
where  they  dwell  unto  the  curate,  that  by  his  exhorlaUon  they  may  be  relieved  with  the 
alms  of  the  parishioners  or  others. 

Then  the  bishop  laying  his  hands  severaUy  upon  the  head  of  every  one  of  them,  humbly 
loKeling  before  him,  shall  say : 
Bishop,  Tkdce  thou  authority  to  execute  the  office  of  a  deacon  in  the  church  of  God  com- 

*  (^ibson,  tit  vi.  cap.  7.  f  This  is  addressed  to  the  congregation  then  presenU 
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mitted  unto  thee.  In  the  name  of  the  Father,  and  of  the  Son,  and  of  the  Holy  Gbo4. 
Amen. 

Then  shall  the  biehop  deliver  to  every  one  of  them  the  New  Tenament,  saying : 

Take  thoa  authority  to  read  the  gospel  in  the  church  of  God,  and  to  preach  the  same,  if 
thou  be  thereto  licensed  by  the  Ushop  himself 

And  here  it  must  be  dedared  unto* the  deacon,  that  he  must  continue  in  the  ofiioe  of  a 
deacon  a  whole  year  (exeept  for  reasonable  causes  it  shaU  otherwise  seem  good  onto  the 
bishop)  to  the  intent  he  may  be  perfect,  and  weU  expert  in  the  thingi  appertaining  to  the 
ecclesiastical  administration.  In  executing  whereof,  if  he  be  fbund  faithful  and  diligent, 
he  may  be  admitted  by  his  diocesan  to  the  order  of  priesthood,  at  the  time  appointed  by  the 
canon ;  or  else  on  uigent  oooesion,  upon  some  other  Sunday  or  holiday  in  the  face  of  the 
church. 

The  canons  of  1003,  drawn  up  in  the  reign  of  James  I.,  prohibit  any  one  fnm  being  made 
a  deacon  and  a  priest  on  the  same  day. 

In  the  form  for  ordaining  priests,  the  next  higher  degree,  the  questions  and  answen  are 
the  nme  as  are  put  to  deacons.  After  prayer,  and  Veni  Creator]  or  *<  Come,  Holy  Ghost, 
our  souls  inspire,"  the  bishop  repeats  a  prayer  of  thank^iving  for  the  benefits  conferred  by 
the  Christian  ministry  t  after  which 

The  bishop  with  the  priests  present  shall  lay  their  hands  sererally  upon  thp  liead  of  every 
ene  that  reoeiveth  the  order  of  priesthood,  the  receivers  humbly  kneeling  on  their  knees, 
and  the  bishop  saying : 

Receive  the  Holy  Ghost  for  the  office  and  woric  of  a  priest  in  the  church  of  God  nev 
committed  unto  thee  by  the  imposition  of  our  hands.  Whose  sins  thou  dost  fbrgire,  they 
are  foigiven ;  and  whose  sins  thou  dost  retain,  they  are  retained.  And  be  thoa  a  fiuthful 
dispenser  of  the  word  of  God  and  of  his  holy  sacraments.  In  the  name  of  the  Esther,  and 
of  the  Son,  and  of  the  Holy  Ghost     Amen. 

Then  the  bishop  shall  deliver  to  every  one  of  them  kneeling,  the  Bible,  into  his  band, 
nying: 

Take  thou  authority  to  preach  the  word  of  God,  and  to  minister  the  holy  sacramenis  in 
the  congregation*  when  thou  shalt  be  lawfully  called  thereto,  f 

At  every  ordination  the  Lord's  supper  is  always  administered  to  the  candidafwy  and  le 
such  of  the  Utity  as  choose  to  communicate. 

The  statute  of  provlsoni  regulated  that  archbishops  and  bishops  should  be  elected  by  the 
deans  and  chapters  of  their  sees. 

Our  lord  the  kiiy  hath  ordered  and  established,  that  the  free  elections  of  arehbiahops, 
bishops^  and  all  other  dignities  and  benefices  elective  in  England,  shall  hold  from  henoelbrih 
in  the  same  manner  as  they  were  granted  by  the  king's  progenitors,  and  the  anoesloss  of  other 
lords,  founden  of  the  said  dignities  and  benefices. 

The  bishoprics  of  England  were  all  of  the  king's  foundation ;  he  is  therefore  in  right 
thereof  the  patron  of  them  alL  They  were  originally  donative,  and.  were  beaowed  per 
iraditionem  annuH  et  bacuU,  till  the  reign  of  kiqg  John,  when  they  became  elective.  Tbe 
ancient  laws  and  canons  of  the  church  admit  of  no  consecration  of  a  bishop  by  a  less  number 
than  three  bishops.  After  election  and  confirmation,  but  not  before,  the  bishop  is  invested 
with  a  right  to  exercise  all  spirihtal  jurisdiction.  The  dignities  of  which  a  bishop  was  pos- 
sessed before  his  election,  do  not  become  void  tlU  after  his  consecration,  or  when  translated 
from  one  see  to  another,  after  confirmation.  Every  bishop,  either  on  his  anealion  or  his 
translation,  is  bound  immediately  after  oonfirmatian,  to  make  a  legal  conveyanoe  to  the 
archbishop,  of  the  next  avoidance  of  any  digi^ty  or  benefice  belonging  to  his  see  as  the 
archbishop  shall  choose.  .  This  is  therefore  called  an  opiuM.^ 

Every  man  who  is  to  be  ordained  or  consecrated  a  bishop,  shall  be  full  thirty  yean  of  age. 
The  consecration  of  a  bishop  must  always  be  performed  on  some  Sunday  or  holiday.  8 

FoxM  or  CoMsxcaATioM  OF  A  Bishop. — After  the  go^l,  the  Nicene  creed,  and  the 

*  Congregation  here  means  the  churrJi.        f  Ordination  Service. 

\  25  &lwnrd  III.,  «  3.  §  Gibson's  Codex  Juris  Ecdesiastid  Ai^IiGBBi. 
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sermon  are  ended,  the  deeted  falahop  (vetted  with  hie  rotchet)  shall  be  presented  by  two 
bishops  unto  the  archbishop  of  that  prorinoe,  (or  to  some  other  bishop  appointed  by  .lawful 
oommiflsion,)  the  archbishop  sitting  in  his  chair  near  the  holy  table  (or  altar  J  and  the  bishops 
that  present  him,  saying  :* 

Most  reverend  father  in  God,  we  present  unto  you  this  godly  and  well  learned  man,  to  be 
ordained  and  oonsecrated  bishop. 

Then  shall  the  archbishop  demand  the  king's  mandate  for  the  consecration,  and  cause  it 
to  be  read,  and  the  oath  touching  the  acknovHedgment  of  the  Idng's  supremacy  shall  be 
ministered  to  the  person  elected,  as  it  is  set  down  before  in  the  form  for  the  ordering  of 
deacons.  And  then  shall  also  be  ministered  unto  them  the  oath  of  due  obedience  to  the 
archbishop,  as  Jfolloweth : 

In  the  name  of  God.  Amen.  I,  N.,  chosen  bishop  of  the  church  and  see  of  N.,  do 
profess  and  promise  all  due  roTerenoe  and  obedience  to  the  archbishop,  and  to  the  metro- 
politan church  of  N.  and  to  their  suooessors.     So  help  me  God  through  Jesus  Christ. 

An  archbishop  does  not  take  this  oath.  At  the  Reformation  this  oath  was  substituted  in 
place  of  that  taken  to  the  pope,  which  bound  them  to  the  most  implicit  obedience  to  the  see 
of  Rome.  When  Cranmer  was  consecrated  to  the  see  of  Canterbury,  he  entered  a  solemn 
protest,  in  which  he  disclaimed  all  such  clauses  in  the  oath  to  the  pope  as  might  Interfere 
with  his  duty  to  God  and  the  king;  all  such,  likewise,  as  might  be  interpreted  as  restraints 
upon  him  from  endeavouring  a  reformation  in  the  church  of  England.! 

The  archbishop  then  asks,  Are  you  persuaded,  that  you  are  truly  called  aooordiiy  to  the 
will  of  our  Lord  Jesus  Christ,  and  the  order  of  this  realm  f 
Answer,  I  am  so  persuaded. 

Archbishop.  Are  you  persuaded  that  the  Holy  Scriptures  contain  sufficiently  all  doctrine 
required  of  necessity  for  eternal  salvation  through  faith  in  Jesus  Christ?  And  are  you 
determined  out  of  the  same  Holy  Scriptures  to  instruct  the  people  committed  to  your  charge : 
and  to  teach  or  maintain  nothing  as  required  of  necessity  to  eternal  salvation,  but  that  which 
you  shall  be  persuaded  may  be  concluded  and  proved  from  the  same  t 
Aruioer.  I  am  persuaded  and  determined  by  God'd  grace. 

Archbishop.  Will  you  then  fiuthfully  exercise  yourself  in  the  same  Holy  Scriptures,  and 
call  upon  God  by  prayer  for  the  true  understanding  of  the  same ;  so  as  you  may  be  aUe  by 
them  to  teach  and  exhort  wilh  wholesome  doctrine,  and  to  withstand  and  convince  the  gain- 
sayersT 

Answer.  I  will  do  so,  by  the  help  of  God. 

Archbishop.  Are  you  ready  with  all  faithful  diligence  to  bam'sh  and  drive  away  all  erroneous 
and  strange  doctrine  contrary  to  God's  word ;  and  both  privately  and  openly  to  call  upoi^ 
and  eneourage  others  to  the  same  T 
Answer.  I  am  ready,  the  Lord  being  m]r  helper. 

Archbishtqt.  Will  you  deny  all  ungodliness  and  worldly  lusts,  and  live  soberly,  righteously, 
and  godly,  in  this  present  worid ;  ^at  you  may  show  yourself  in  all  things  an  example  of 
good  works  unto  others,  that  the  adversary  may  be  ashamed,  having  nothing  to  say  against 
you? 
Answer.  I  will  do  so,  the  Lord  being  my  helper. 

Archbishop.  Will  you  maintain  and  set  forward,  as  much  fas  shall  lie  in  you,  quietness, 
love,  and  peace,  among  all  men ;  and  such  as  be  unquiet,  disobedient,  and  criminous  within 
3 our  diocese,  correct  and  punish,}  according  to  such  authority  as  you  have  by  God's  word, 
and  as  to  you  shall  be  committed  by  the  ordinance  of  this  realm  ? 
Answer,  1  will  do  so,  by  the  help  of  God. 

Archbishop,  Will  you  be  ikithful  in  ordaining,  sending,  or  laying  hands  upon  others  t 
Answer.  I  will  so  be,  by  the  help  of  God. 

Archbishop.  Will  you  show  yourself  gentle,  and  be  merciful  for  Christ's  sake  to  poor  and 
needy  people,  and  to  all  strangers  destitute  of  help  T 
Answer.  I  will  so  show  myself,  by  God's  help. 

*  Rubric  t  Gibson's  Codex.  i  Titus  i.  13;  ii.  15. 
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Then  liiaU  the  bishop  elect  put  on  the  reet  of  the  eirfeoepal  habit. 

Then  the  anshlriihop  and  Uahope  present  shall  lay  their  hands  upon  the  iiead  of  the 
elected  bishops  kneeling  bslbn  them  upon  his  knees;  the  archbishop  asyinf^ 

RecelTB  the  Holy  Ghost  for  the  office  and  work  of  a  bishop  in  the  ehoidi  of  Go^  nam 
-jommitted  unto  thee  by  the  imposition  pf  our  hands.  In  the  name  of  the  Father,  and  the 
Son,  and  the  Holy  Ghost.  Amen.  And  remember  that  thou  stir  up  the  graoa  of  God  which 
is  giren  thee  by  the  imposition  of  oilr  hands.  For  God  has  not  giYen  us  the  spiilt  of  ftar, 
but  of  poifer,  and  hy^e,  and  sobemsss. 

Altar  which  is  sung  the  Veni  Oreaior^  or  "  Come,  Holy  Ghoet,  Crsalory  came;*'  and  the 
pmyer  that  Ood  may  grant  him  grsoe  to  preach  the  goqpel  willingly,  and  to  use  his  autho- 
rity wisely,  is  repeated. 

Then  the  archbishop  shall  deliver  him  the  Bible,  saying:  Give  heed  unto  rcediBg, 
exhortation,  and  doctrine.  Think  upon  the  things  contained  in  this  book.  Be  diligent  ia 
them,  that  the  increase  coming  thereby  may  be  manifest  unto  all  men.  Take  heed  uoto 
thyself  and  unto  doctrine,  and  be  diligent  in  doing  them ;  for  by  so  doing,  thou  sfaalt 
both  save  thyself,  and  them  that  hear  thee.  Be  to  the  flock  of  Christ  a  diepheid*  note 
wolf ;  feed  them,  devour  them  not.  Hold  up  the  weak,  heal  the  sick,  bind  up  the  bnikeD, 
bring  again  the  outcssts,  seek  the  lost  Be  so  merciful,  that  you  be  not  too  remisB;  m 
minister  discipline^  that  you  ibq^et  not  mercy :  that  when  the  Chief  Shepherd  shall  ap- 
pear, you  may  receive  the  naver-iUUng  crown  of  glory,  thmugh  Jesus  Christ  our  Leid 
Amen.* 

Then  the  archbishop  shall  proosed  in  the  communion  serrice;  with  whom,  the  new. 
consecreted  bishop,  with  others,  shaU  also  communicate. 

II.  The  next  requisite  we  mentioned  wto  presentatkuL  The  king  is  patron  paiunomit 
of  all  the  benefices  in  England.  In  virtue  of  whfch,  the  right  and  care  of  fllling  all  such 
ehurehes  as  are  not  reguhurly  filled  by  other  patrons,  belongs  to  the  crown.  On  the  mme 
principle  the  king  presents  to  all  dignities  and  benefices  in  the  gift  of  the  biahops  during  the 
vacancy  of  the  sees. f  No  person  can  accept  a  bishopric  in  Ireland  until  he  has  resigned  sU 
the  preferments  which  he  held  in  E^ghuid.t  An  alien  who  Is  in  priest's  orders  may  be 
presented  to  a  living  In  England.  A  byman  or  a  deacon  may  be  presented,  but  befim  be 
is  inducted  he  mint  be  ordained  a  priest  No  patron  can  present  himself.  He  oflen  himself 
to  the  bishop,  and  pmys  to  be  admitted ;  or  he  may  malce  over  the  right  to  present  to  some 
other  temporality.  Presentation  noay  be  made  either  in  word  or  writing.  If  by  word,  the 
patron  most  dedare  it  in  the  presence  of  the  bishop.  If  by  writing,  it  is  not  a  deed,  bat  a 
letter  missive,  in  form  fiiUowing : 

To  the  right  reverend  Fbther  in  God,  R.  lord  bishop  of  (or  in  his  absence 

to  his  vlcar-general  in  spirituals,  or  to  any  other  having,  or  who  shall  have,  sufficient  autho. 
rity  in  his  behalf,)  I,  Sir  W.  P.,  baronet,  true  and  undoubted  patron  of  the  rectory  of  the 
parish  chnrefa  of  (or  of  the  vicarage  of  )  in  the  county  of 

and  in  your  diocese  of  now  vacant  by  the  deslh  (or  resignation,  removal,  or  oth^ - 

wiss)  of  A.  B.,  the  last  incumbent  these,  do  present  unto  yon  C.  D.,  derk,  master  of  arts, 
humbly  requesting  that  you  will  be  pleased  to  admit  the  aald  C.  D.,  to  the  said  church,  and 
to  institute  and  cause  him  to  be  inducted  into  the  same,  with  all  its  rights,  members,  and 
appurtenances,  and  to  do  and  execute  all  other  things  in  this  behalf  which  shall  bekH^  to 
your  epieoopal  office.  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  the 
day  of  in  the  year 

As  before  mentioned,  in  the  original  setUement  of  the  church  of  England,  the  biahops 
had  their  dergy  under  their  own  Immediate  care.  And  that  on  the  lords  of  manors  building 
and  endowing  churches,  the  bishops  suffered  the  patrons  to  nominate  persora  lor  them,  pro- 
vided  the  bishops  were  satisfied  of  their  fitnesL  The  right  of  patronage,  therefi)re,  is  raDy 
but  a  limited  trust,  and  the  bishops  are  still  in  hiw  the  Judges  of  the  fitness  of  the  dergy  to  be 
employed  in  the  several  parts  of  their  dioceses.  The  patrons  never  had  the  abedote  disposal 
of  benefices  upon  their  own  terms.     If  they  did  not  present^  persons  within  the  limited 

*  Ordination  Service.  \  Gibson's  Codex.  X  Ibid. 
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time,  then  the  bishop  was  bound  to  provide  Ibr  them.  The  examination  of  the  abilities  and 
fliffidency  of  the  .persons  presented,  belongs  to  the  bishop.  He  is  the  eodes&istlGd  judge, 
and  may  and  ought  to  refuse  the  person  presented  if  he  be  not  fit  The  S9th  canon  directs, 
that "  no  bishop  shall  institute  any  to  a  benefice  who  hath  been  ordained  by  any  other  bishop, 
except  he  firet  show  unto  him  his  letters  of  orders,  aild  bring  him  a  suflident  testimony  of 
his  former  good  Itfe  and  behaTiour ;  and  shall  appear  upon  due  examination  to  be  worthy 
of  his  ministry." 

III.  yfe  proceed  now  to  the  next  requisite,  which  is  Institution.  Its  form  is,  that  the 
minister  kneels  down  before  the  bi^op,  whilst  he  reads  the  words  of  institution  out  of  a 
written  instrument  with  the  seal  episcopal  appendant  During  the  ceremony,  the  derk  or 
minister  holds  the  seal  in  his  hand.  The  oaths  against  simony,  of  aUegiance,  of  canonical 
obedience,  of  residence,  are  then  administered  to  the  minister.  He  must  also  subscribe  the 
three  artides  already  given,  page  681.  Every  dean,  canon,  and  prebendary  of  any  cathe- 
dral, or  collegiate  church,  and  every  parson,  vicar,  cuiate,  lecturer,  and  every  other  person 
in  holy  orden,  who  shall  be  incumbent,  or  have  possession  of  any  deanery,  living,  &&,  shall 
in  the  presence  of  the  bishop,  at  or  before  his  admission  to  be  incumbent,  or  have  possession 
aforesaid,  subscribe  the  dedaration  or  acknowledgment  following :  *<  I,  A.  B.,  do  dedare 
th&t  I  will  confiirm  to  the  liturgy  of  the  church  of  Enghind,  as  it  is  now  by  law  established.*'* 
The  bishop  then  executes  and  delivers  to  the  party  instituted,  a  written  mandate  to  the 
archdeacon,  or  other  proper  person,  to  induct  him.  By  institution  the  cure  of  souls  is  com- 
mitted to  the  minister.  Presentation  gives  him  a  right  ad  rem,  and  institution  or  collation 
giTcs  lum  a  right  in  re.  In  consequence,  he  may  enter  into  the  glebe,  and  take  the  tithes ; 
hot  till  he  IS  mduded  he  can  neither  grant  nor  sue  for  them.t 

IV.  Induction  is  the  last  requisite.  Induction  vests  the  incumbent  with  full  possession  of 
the  whole  profits  belonging  to  the  church.  Accordingly  the  inductor  usually  takes  the  derk 
(minister)  by  the  hand,  and  1a}-s  it  upon  the  key,  or  upon  the  ring  of  the  church  door.  If 
the  key  cannot  be  had,  and  there  is  no  ring  on  the  door,  or  if  the  church  be  ruinous,  then  on 
any  part  of  the  wall  of  the  church  or  churchj'ard,  and  saj-s,  **  By  virtue  of  this  mandate,  I 
do  induct  you  into  the  real,  actual,  and  corporal  possession  of  this  chuivh  of  C,  with  all  the 
rights,  profits,  and  appurtenances  thereto  belonging.**  After  which  the  Inductor  opens  the 
door,  and  puts  the  person  inducted  into  the  church.  The  bell  is  then  tolled,  to  make  his 
induction  public,  and  known  to  the  parishioners^  The  dergyman  who  inducts  then  indorses 
a  certiftcate  of  the  induction  on  the  archdeacon's  mandate,  and  those  present  sign  as  witnesses. 
Induction  gives  corporal  possession.  By  it  the  minister  is  seised  of  the  temporalities  of  the 
church.  He  has  power  to  grant  them,  or  to  sue  for  them.  He  is  unexceptionaldy  entitled 
to  plead  that  he  is  parson  imparsonee.  By  induction  the  church  ia  full,  not  only  against  a 
common  person,  but  also  against  the  king.  The  church  is  completely  full,  and  the  minister 
is  complete  incumbent  or  possessor.  This  is  compared  to  livery  and  seisin  in  common  law,  by 
which  possession  is  given  to  temporal  estates,  t 

By  the  Act  of  Uniformity,  any  person  inducted  to  any  eodeeiastioal  benefice,  is  obliged 
i>ithin  two  months  after  induction,  openly,  publidy,  and  solemnly,  to  read  the  morning 
and  cTening  prayers  in  the  church  or  chapel  to  which  he  has  been  inducted.  After  which, 
he  shall  openly  and  publidy,  before  the  congregation,  declare  his  unfeigned  assent  and  eon- 
ient  to  the  use  of  all  things  therein  contained  and  prescribed,  in  these  words  and  no  other: 
"  1,  A.  B.,  do  here  declare  my  unfeigned  assent  and  consent  to  all  and  everything  contained 
and  prescribed  in  and  by  the  book  intituled.  The  Book  of  Common  Prayer,  and  adminis- 
tration of  the  Sacraments,  and  other  Rites  and  Ceremonies  of  the  Church,  according  to  the 
use  of  the  church  of  England ;  together  with  the  Psalter  Or  Psalms  of  David,  pointed  as 
they  are  to  be  sung  or  said  in  churches;  and  the  form  or  manner  of  making,  ordaining,  or 
consecrating  of  bishops,  priests,  and  deacons."  The  penalty  of  neglect,  or  refusal  to  comply, 
is  deprivation  ipso  facto.  He  must  also  publicly  read  the  Thirty-nine  Artides  of  Religion, 
otherwise  he  **  shall  be  upon  every  such  default  ipiojhcto  deprived.**  He  roust  also  within 
three  months,  publidy  and  openly,  upon  some  Lord's  day,  read  the  bishop's  certificate  of  his 

♦  Actof  Uiiiformil\.  t  Gibson's  Codex,  t  Ibid. 
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baTlng  fufiflcribad  the  dedantian  of  oonfonnity  to  the  Liturgy  of  the  chureh  of  Engbiid. 
as  it  is  now  by  kw  established.  Finally,  within  six  months  after  his  admisBion,  he  mm 
take  the  oaths  of  allegiance,  supremacy,  and  abjuretion,  in  one  of  the  courts  at  Westmimita, 
or  at  the  general  quarter  sessions  of  the  peace.  This  must  be  done  under  pain  of  inosfad- 
tation  to  hold  the  benefice,  of  being  disabled  to  sue  in  any  action,  to  be  guardian,  or  execoior, 
or  administrator,  or  capable  of  any  legacy  or  deed  of  gift,  or  to  bear  any  office^  or  to  vote  at 
any  election  for  members  of  parliament,  and  of  forfeiting  £500.* 

The  CoNTOOATiON  of  the  church  of  England,  is  much  the  same  as  the 
general,  aflsembly  of  the  church  of  Scotland;  with  this  differoiee,  that  as 
in  England  and  Ireland,  there  are  two  houses  of  parliament,  so  there  are 
two  houses  of  convocation;  whereas  in  Scotland,  there  haring  been  onij 
one  house  of  parliament,  there  is  accordingly  but  one  house  or  chamber 
of  the  general  assembly.  In  Saxon  times,  all  bishops  and  abbots  sat  and 
voted  as  such  in  the  state  councils  or  parliaments,  and  not  on  aocoont  of 
their  tenures.  After  the  conquest,  the  abbots  sat  in  parliament,  not  as 
abbots,  but  in  virtue  of  their  tenures  as  barons.  But  the  bishops  sat  there 
in  a  double  capacity ,  ^r^/,  as  bishops,  as  they  had  formerly  done  in  Saxon 
times,  and  secondly ^  as  barons.  That  they  sat  there  not  only  in  virtue 
of  their  baronies,  but  also  as  bishops,  appears  evident  from  this  fact,  that 
during  the  vacancy  of  any  bishopric,  the  ctistos  spirittujUium,  or  guardian 
of  the  spiritualities  of  the  vacant  bishoprics,  was  summoned  to  sit  in  par- 
liament in  place  of  the  bishop.  And  when  any  bishop  was  absent  from 
the  kingdom!,  his  vicar-general  was  summoned  to  i^present  him  in  pariia- 
ment.  These  remarks  are  alike  applicable  to  the  general  assembly  of 
Scotland  before  the  Reformation. 

The  body  spiritual  is  a  distinct  estate  by  itself,  and  is  the  first  estate  of 
parliament.  It  is  more  distinct  from  the  other  two  estates  of  parliament, 
than  they  are  from  each  other.  The  other  two  are  both  comprdMsded 
under  one  denomination  of  temporality,  and  compose  its  several  parts, 
whereas  the  spirituality  is  of  an  entirely  different  nature,  and  is  incom- 
municable with  the  other  two.  Formerly  this  was  more  apparent,  beeanss 
the  spiritual  body  was  not  taxable  by  the  king  and  pariiament,  but  was 
taxed  by  themselves  in  convocation.  The  possessions  of  the  chureh  bemg 
reckoned  God's  patrimony,  as  being  dedicated  to  Him  and  His  diarchy 
and  therefore  no  temporal  power  could  dnpose  of  it,  under  peril  of  sacri- 
lege. This  mode  of  taxing  the  clergy  of  England  was  always  observed  ttO 
the  grand  rebellion  and  destruction  of  the  constitution  under  GromweH 
After  the  Restoration,  and  before  the  old  established  usages  could  be 
resumed,  the  mode  of  taxation  during  the  usurpation  was  contmaed,  till 
the  government  could  be  restored  to  its  former  course.  Accordingly,  in 
the  first  act  of  parliament  after  the  Restoration,  which  imposed  taxes  on 

•  1  Geo.  II.,  c.  13.    9  Geo.  II.,  c.  26,     Burn's  Eod.  Lew. 
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the  dergy  in  common  with  the  laity,  there  is  an  express  proviso,  saving 
to  the  clergy  their  ancient  right  of  taxing  themselyes  in  convocation. 
From  this  precedent,  however,  the  custom  has  ever  since  prevailed,  and 
the  clergy  are  now  taxed  in  the  same  manner  as  the  laity. 

The  persons  of  the  clergy  have  always  been  esteemed  so  saored,  that  it 
any  were  guilty  of  a  capital  crime,  or  deserved  a  personal  disgrace  or 
punishment,  care  was  taken  by  his  spiritual  superiors  to  preserve  the 
official  character  from  sharing  in  the  disgrace,  by  having  the  person  pre- 
viously degraded,  and  so  delivered  up  (is  a  layman  to  the  hrachium 
secularSf  or  secular  arm,  to  be  tried  as  a  layman  for  his  offences.  The 
church  of  England  claims  no  sanctuary  for  her  guilty  children  as  the 
church  of  Rome  does.  Though  the  exemption  of  clergymen  from  the 
secular  power,  even  in  secular  causes,  was  an  unreasonable  and  unjust 
usurpation  of  the  church  of  Rome;  yet  with  regard  to  religion  in  general,. 
Christianity  requires  that  its  ministers  should  be  so  far  exempted  from 
public  contempt,  that  when  they  suffer  for  personal  crimes,  theur  punish- 
ment should  only  h^  personal^  but  that  ihmprofessum  should  not  suffer 
with  them.  However,  while  the  law  stood  as  just  stated,  no  clergyman 
could  be  tried  by  laymen,  till  after  he  was  degraded  by  his  spiritual  supe- 
riors, and  reduced  to  the  character  of  a  layman. 

For  some  of  the  first  reigns  after  the  conquest,  and  during  the  reigns 
of  most  of  the  Anglo-Saxon  kings,  parliaments  and  synods,  or  convocations 
of  the  church,  were  so  much  alike,  that  some  of  those  which  have  been 
called  parliaments,  might  as  well  have  been  called  synods  or  ecclesiastical 
convocations.  Those  especially  which  were  called  by  the  authority  of  the 
pope  or  the  archbishop  of  Canterbury.  Before  the  conquest,  though  the 
king  himself  with  all  his  nobility  were  present  in  the  ecclesiastical  councils, 
and  the  ecclesiastical  laws  of  England  were  for  the  most  part  enacted  in 
the  king's  name,  yet  the  archbishop  of  Canterbury  had  the  power  of 
himadf,  without  any  particular  license  from  the  king  or  the  pope.  He 
repeatedly  assumed  the  power  of  calling  councils  of  the  clergy  and  nobility, 
and  of  making  canons*  But  the  conqueror  deprived  the  archbishop  of 
the  poller  of  making  canons,  or  enacting  or  decreeing  any  thing,  without 
the  king's  special  license  and  approbation.* 

The  convocation  is  divided  into  the  upper  and  the  lower  house,  the 
members  of  which  sit  in  different  chambers,  and  conduct  their  debates 
much  in  the  same  manner  as  the  two  houses  of  parliament.  The  lower 
house,  which  consists  of  the  inferior  clergy,  choose  one  of  their  own  number 
to  be  their  prolocutor,  who  communicates  the  result  of  their  debates  to  the 
upper  house,  which  consists  entirely  of  the  bishops.     The  whole  number 

*  Hody'a  History  of  English  Councils  and  Convocations. 
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of  the  oomrocation  of  the  prOTince  of  Oanterhurj  at  this  time,  ie  one  hn 
dred  and  sixty-six;  viz.  twenty-two  in  the  uppw  house,  and  one  bundn 
and  forty-foar  in  the  lower.  Before  the  dissolution  of  the  monasteries  tf 
number  was  much  greater,  and  the  upper  house  contained  more  member 
than  the  lower. 

A  convocation  may  be  considered  in  a  double  sense.  Either  in  its4 
as  it  is  a  synod,  and  called  by  the  archbishop's  mandate,  or,  as  it  is  i 
the  strictest  sense^  a  part  of  the  parliament,  and  summoned  by  the  kiofl 
writ  directed  to  each  particular  bishop.  In  this  latter  case  it  is  a  oooTe 
cation  not  merely  of  the  proTince  of  Canterbury  but  also  of  the  prorma 
of  York;  and  they  are  all  commanded  to  meet  toother  at  the  sametiis 
and  place  as  the  parliament;  but  as  it  is  summoned  by  the  arcbbisbop^i 
is  only  a  provincial  convocation.  The  king  sends  his  writ  to  the  ard>^ 
bishops  of  the  two  provinces  of  Canterbury  and  York,  commanding  M 
to  summon  all  the  bishops  of  their  provinces  to  meet  in  convocation,  ati 
certain  time  and  place,  and  to  command  the  bishops  to  summon  all  thtit 
deans,  archdeacons,  chapters,  and  clergy,  to  meet  at  a  certam  time.  For 
several  ages,  the  great  council,  Witena  Gemot,  or  parliament  of  £n^, 
are  scarcely  distinguishable  from  synods  or  convocations.* 

It  is  unquestionable  that  the  bishop  of  every  diocese  had  the  power  io 
every  Christian  country  to  convene  the  clergy  of  his  diocese,  and  io  i 
common  synod  or  council  to  transact  with  them  such  affairs  as  rekied  io 
the  government  and  discipline  of  the  churches  under  his  care.  These 
synods  were  as  old  as  the  first  settlement  of  Christianity;  and  avMaS 
the  changes  and  revolutions  of  the  state  continued  to  be  held  tOI  the  m^ 
of  Henry  VIII.  What  every  bishop  did  in  his  diocese,  the  arebbtibop 
did  in  his  provmce.  He  first  called  together  the  bishops,  and  afterwinls 
as  many  of  the  parochial  clergy  as  he  thought  needful  In  these  dioeeiu 
and  provincial  synods  nothing  but  the  spiritual  affairs  of  the  churdi  wen 
transacted.  In  these  particulars  there  was  no  difference  between  ik 
customs  of  the  English  church  and  those  of  all  other  Christian  eountriet 

A  fter  the  papal  authority  was  firmly  fixed,  legates  from  Rome,  someiim 
with  and  sometimes  against  the  royal  license,  summoned  larger  coandK 
consisting  of  the  bishops  and  prelates  of  the  whole  realm.  These  werf 
properly  national  councils  held  for  some  special  design,  which  either  the 
king,  the  pope,  or  both,  had  to  promote  by  them.  The  in^  nstKHW 
council  held  in  England  was  that  of  Heriedford,  (Hertford),  in  673;  and 
the  last  was  held  by  cardial  Pole  in  1555.  Although  national  conoeOr 
are  not  now  called  together,  yet  on  emergencies  the  provincial  8yww«  o" 
Canterbury  and  York  act  by  mutual  correspondence  and  joint  eoueot 

*  Hody'8  History  of  English  Councils  and  ConTOoatioitf. 
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Sesides  these  national  councils,  tbcre  were  two  other  assemblies  of  the 
'gy.  In  these  the  dergj  were  cooTcned  not  only  for  the  spiritual 
irs  of  the  church,  but  for  the  good  and  benefit  of  the  realm,  and  to 
as  members  of  the  state  as  well  as  of  the  diurch.  The  reason  of  this 
»by]ou8.  When  the  Christian  faith  was  .thoroughly  planted  in  England, 
1  the  piety  of  the  nobility  and  gentry  had  liberally  endowed  the  bishops 
i  clergy  with  temporal  lands  and  possessions,  not  only  the  general 
imoD  of  their  prudence  and  piety  drew  the  most  eminent  of  the  clergy 
o  the  public  councils,  but  the  interest  which  the  clergy  themselves  had 
the  BtatOy  made  it  expedient  to  do  so,  and  to  commit  the  direction  and 
magemeot  of  affairs  to  them.  Hence  the  bishops  first,  and  afterwards 
e  other  pr^ates  (abbots  and  priors)-  were  very  early  brought  into  the 
eat  council  of  the  nation  or  parliament,  and  thus  became  a  constant  and 
tablished  part  of  them.  In  time,  however,  the  king  began  to  think  it 
issonable  that  the  clergy  should  bear  a  part  of  the  public  burdens, 
ecordingly  the  Saxon  monarchs,  under  whom  the  church  was  most 
ee,  subjected  their  lands  to  the  threefold  burden  of  castles,  bridges,  and 
upediiions.  The  granting  of  aids  in  these  cases,  brought  on  assemblies 
f  the  dergy,  which  were  afterwards  distinguished  by  the  name  of  con- 

rOCATIONB.* 

In  the  Saxon  times  the  lords  spiritual  held  by  frankalmoigne,  but 
N'iAiam  the  Conqueror  turned  their  tenures  into  baronies,  which  obliged 
hem  to  furnish  soldiers,  or  pay  escuage  instead.  Their  attendance  in 
^tarliament  then  became  computiatory ;  of  which  they  complained,  and 
ivhich  was  the  cause  of  the  grand  quarrel  between  Thomas  a  Becket  and 
Kenry  II.  The  clergy  had  been  exempted  from  most  of  the  charges 
anessed  on  the  laity.  In  order  to  bring  them  under  the  same  obligation, 
after  many  disputes  it  was  at  last  agreed  that  the  pope  should  tax  the 
clergy  for  the  use  of  the  king.  The  bishops  were  also  prevailed  upon  on 
eilTaordinary  occasions,  to  compel  their  clergy  to  grant  a  subsidy  to  the 
IfiDg,  under  the  name  of  a  benevolence.  These  concessions  were  sometimes 
made  by  the  bishops  in  the  name  of  their  clergy.  But  the  most  common 
^ay  was  for  every  bishop  to  hold  a  meeting  of  the  clergy  of  his  diocese, 
and  agree  with  them  what  to  do.  First  they  empowered  their  bishops, 
afterwards  their  archdeacons,  and  finally  proctors  chosen  by  themselves 
ior  that  purpose,  to  make  the  concession  for  them.f .  Edward  I.  deter- 
mined to  stand  on  a  less  precarious  footing  with  the  spiritual  estate,  and 
Ite  altered  the  convocation  to  nearly  its  present  establishment  He  not 
only  called  the  bishops,  whom  as  barons  he  had  a  right  to  summon,  but 
the  rest  of  the  clergy,  that  he  might  obtain  their  consent  to  the  taxes  and 

*  Wakeli  State  of  the  Ghureb.  t  ibid. 
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aaseBsments  made  oa  them.  Bot  the  elergy,  foreweing  they  iPfonU  k 
taxed,  pretended  that  thej  eouU  not  meet  under  a  temporal  anthorih 
to  make  any  lawi  or  canons  for  the  goTernment  of  the  ehureh.  The 
bishope  entered  keenly  into  this  dispoter  not  only  hecause  they  objaded 
to  the  taxation  of  the  clergy,  bnt  to  thev  having  any  interest  in  the 
making  of  eeelesiasticai  canons,  whkdi  were  formeriy  made  by  the  bidiopi 
alone.  The  aichbbhops  and  bishops  threatened  to  excommunicate  the 
king.  But  the  king  and  the  temporal  estate^  displeased  at  their  objecting 
to  bear  the  public  burdens,  outlawed  the  dergy,  and  seised  th^r  posso- 
sions  into  the  king's  hand.  This  humbled  the  clergy,  and  they  consenied 
to  meet  To  take  away  all  pretence  of  a  temporal  authority,  the 
archbishops  were  commanded  to  summon  the  bishops,  deans,  archdeacoH, 
coDeges,  and  the  whde  dergy  of  their  piOTinees.  Hence  they  met  by  the 
archbidiop's  authority.  The  bishops  and  clergy  came  to  convocation  bj 
Tirtue  of  the  archbishop's  summons,  esteeming  it  to  be  in  his  power 
whether  he  would  obey  the  king's  writ  or  not,  of  whkh  they  were  exceed- 
ingly jealous.  From  henceforth  the  clergy  composed  two  synods  under 
the  summons  of  their  respective  archbishops,  where  they  sat  and  made 
canons  by  which  each  province  was  bound,  and  gave  aids  and  taxes  to  the 
kinf.  The  clergy  of  Oanteriiury  and  York  assembled,  each  in  their  owi 
province,  and  were  formed  in  the  nature  of  a  parliament  The  archbishop 
sat  as  king.  The  bishops  sat  in  the  upper  house  as  his  peers;  the  deans, 
archdeacons,  and  the  proctor  for  the  chapter,  represented  the  burgessci; 
and  the  two  proctors  for  the  clergy,  the  knights  of  the  shire.  And  so  this 
body  became  an  ecclesiastical  parliament,  to  make  laws,  and  to  tax  the 
possessions  of  the  church.*  The  clergy  were  drawn  to  pariiament  against 
thenr  own  inclinations.  But  although  they  thus  sat  as  a  parliament,  and 
.  made  laws  for  the  church,  yet  they  did  not  make  a  part  of  the  pariiament 
properly  so  called.  Even  the  convocation-tax  on  themselves^  did  not  bind 
as  a  law  till  it  had  passed  both  houses  of  parHamentf 

The  convocation  stood  in  this  manner  up  to  the  S^Sth  of  Henry  Till., 
when  the  act  of  submission  was  passed,  which  enacts  that  the  dergy, 
*'  submitting  themselves  to  the  king's  majesty,  have  promised,  tts  verbo 
sacerdotiif  that  they  will  never  from  henceforth  presume  to  attempt,  aDege, 
claim,  or  put  in  ure,  enact,  promulge,  or  execute  any  new  canons,  constitu- 
tions, ordinances,  provincial  or  other,  in  the  convocation,  unless  the  king's 
most  royal  assent  and  license  may  to  them  be  had,"  See,  Aft^  this  it  was 
determined,  1.  That  a  convocation  cannot  assemble  without  the  king's 
assent.  2.  That  after  assembling,  they  cannot  constitute  canons  without 
the  king's  license.     3.  Neither  after  canons  are  duly  enacted,  can  they  be 

*  Bum't  Eocl.  Iaw.  f  Kennel's  Eod.  S}-n. 
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executed  without  the  royal  aaaent.  4.  After  the  royal  assent,  they  cannot 
execate  any,  but  within  these  four  limitations  : — that  they  be  not  agauist 
the  king's  prerogative ;  nor  against  the  common  law  ;  nor  against  any 
Btatnte  law;  nor  against  any  custom  of  the  realm. 

Whenever  a  new  parliament  is  called,  writs  are  issued  by  the  crown  to 
the  two  archbishops  to  call  a  proviocial  synod;  the  first  to  meet  at  London, 
the  other  at  York.  As  before  mentioned,  the  clergy  taxed  themselves, 
ap  to  the  time  of  the  long  parliament  After  the  Restoration,  arch- 
bishop Shelden  made  a  private  agreement  with  lord  chancellor  Clarendon, 
that  the  clergy  should  silently  waive  the  privilege  of  taxing  their  own  body. 
This  has  made  convocations  unnecessary  to  the  crown^  and  inconsiderable 
in  themselves.  In  lieu  of  this,  the  clergy  were  granted  the  privilege  of 
▼oting  at  county  Sections  as  freeholders.  From  that  time,  1664^  neither 
ftjnod  has  passed  any  syoodical  act  They  were  regularly  summoned,  but 
rarely  met,  and  never  in  full  solemnity.  In  the  reign  of  king  James  II., 
the  writs  issued  out,  of  course,  but  the  members  did  not  meet  In  1689, 
a  convocation  was  not  only  called,  but  began  to  sit  in  due  form ;  but  arch- 
bishop Sancroft  refused  to  transfer  his  allegiance,  and  therefore  was  in- 
capacitated from  sitting.  Since  1700,  the  convocation  of  the  clergy  has 
been  solemnly  opened  at  the  meeting  of  every  parliament,  and  the  clergy 
of  the  lower  house  have  been  permitted  to  constitute  themselves,  and  to 
choose  a  prolocutor.  And  now  it  seems  to  be  granted  on  all  hands,  that 
they  are  of  right  to  be  assembled  concurrently  with  parliaments,  and  may 
ict  and  proceed  as  provincial  councils,  when  hb  majesty  in  bis  royal  wisdom 
shall  deem  it  expedient* 

There  is  a  diflference  in  the  customs  of  parliament  and  of  the  convoca- 
tion. It  is  but  one  session  of  the  former,  if  they  meet  daOy  for  three  or 
more  months;  but  every  day's  meeting  and  sitting  is,  in  the  language  of 
the  convocation,  a  distinct  session.  A  prorogation  of  parliament  breaks 
^  all  busmess,  so  that  every  thing  must  begin  de  naoo  next  session. 
But  by  a  eontintuxtion  of  the  convocation,  all  business  remains  in  the  same 
state,  and  may  be  resumed  where  they  left  ofF  the  preceding  session. 
Parliament  is  jprorogued^  but  convocation  is  continued. 

Writs  are  issued  to  all  the  bishops  to  come  to  parliament ;  prcsmu- 
nientes,  that  is,  *^  warning  him  to  bring  with  him  the  deans  and  arch- 
deacons within  his  diocese,  one  proctor  for  each  chapter,  and  two  for  the 
^^i?y  of  his  diocese."  An  English  synod  or  convocation  as  it  now  stands 
for  the  province  of  Canterbury,  consists  of  the  archbishop,  who  is  the 
president  (or  nnoderator),  twenty-one  bishops,  twenty-two  deans,  fifty-three 
^ichdeacons,  forty-four  proctors  or  representatives  for  the  diocesan  clergy, 

*  Johnson's  Vadomecum,  152. 
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and  twentj-four  proctors  of  the  chaptdiy.  The  memben  of  tbe  codto- 
catioD  eojoy  the  tame  pririlege  of  freedom  from  anest  as  the  memberB  of 
tbe  hou§e  of  cooudoimu  It  is  enacted,  '^  that  tlie  clergy  called  to  emiToca- 
tion  bj  the  king's  writ,  together  with  their  servants  and  familiea,  sfaaD 
fully  use  and  enjoy  such  liberty,  or  defencOt  in  coming,  tairying,  and 
returning,  as  the  great  men,  or  eommonalty  of  the  realm  do,  <w  ought  to 
enjoy.*'*  This  act  has  always  been  so  undsrstood,  that  prooCora  dxwoi 
by  the  proymcial  writ  hare  been  as  safe  from  arrest,  as  if  they  had  been 
chosen  by  virtue  of  the  pr(Bmunientes»\ 

Reference  is  frequently  made  to  our  Lord's  words :  My  kingdom  is 
not  oftMs  foorloL  From  the  context,  however,  it  cannot  be  made  to 
say  anything  either  for  or  against  an  establishment  Pilate  waa  made 
to  believe  that  Christ  claimed  the  rank  and  title  of  a  temporal  prinee, 
and  as  such  was  an  enemy  to  Cesar.  ITo  ascertain  the  truth  of  thk 
accusation  Pilate  demanded  of  our  Lord,  Art  thou  the  Isxng  of  the 
Jews?  Our  blessed  Lord  admitted  the  fact:  Thou  safest  that  lam 
a  king*  But  to  undeceive  the  Roman  governor  as  to  the  nature  of  his 
kingship,  he  added :  My  MngdorA  is  not  of  this  foorld :  if  my  kingdom 
n>ere  of  this  world,  then  roould  my  servants  fight^  that  I  should  not 
he  delivered  to  the  Jens :  but  now  my  kingdom  is  not  from  hence : 
that  is,  mine  is  a  spiritual  kingdom,  altogether  different  from  CesarV 
His  kingdom  is  of  this  world,  mine  is  not  of  this  world,  and  therefore  my 
sovereignty  cannot  interfere  with  his  rights.  As  a  proof  of  which,  I  have 
not  commanded  my  servants  to  fight  for  me,  which,  had  my  kingdom  been 
a  temporal  one,  I  should  certainly  have  done.  Here,  however,  was  an 
opportunity  for  condemning  an  establishment,  had  it  been  improper. 
Among  the  Jews,  the  church  and  state  were  very  closely  united.  The 
Jewish  church  was  as  much  established  in  Palestine,  and  that  by  God's 
own  authority,  as  the  Christian  church  is  in  Great  Britain.  There  is  no 
established  church  in  America.  In  tbe  cities  and  towns  of  that  countir, 
where  religion  is  regarded  as  a  luxury,  churches  and  chapels  abound. 
But  in  the  rural  districts,  the^pulation  is  either  utterly  destitute  of 
pastoral  supervision,  or  depends  for  the  sacraments  and  for  spiritual 
education  on  the  visits,  few  and  far  between,  of  some  chance  misoonary. 
Where  there  is  no  national  establishment,  those  who  require  instructioD 
must  have  none  at  all.  And  therefore,  whether  we  look  at  the  fact  with 
the  eye  of  a  legislator  or  of  a  Christian,  the  circumstance  of  stationing  a 
man  of  education,  respectability,  and  religion,  in  each  parish,  where  the 
inhabitants  are  too  poor  to  support,  or  too  ignorant  to  desire,  an  mstructor, 
is  an  advantage  to  the  country,  which  will  only  then  be  properly  appre- 

*  8  Henry  V  I.,  c.  1.  f  Johnaon's  YwUmeaun,  1591 
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elated  when  it  is  lost  Again,  the  position  of  tlie  liigher  eoelesiastics,  as 
(he  compeers  of  the  rojal  and  the  great,  gives  to  English  society  that 
moral  tone  "vrhich  is  the  glory  of  the  country.  By  intercourse  with  the 
good,  the  irreligious  learn  to  respect  virtue,  and  their  children  are  brought 
up  in  the  nurture  and  admonition  of  the  Lord.  Religion  is  thrust  as  it 
were  into  every  man^s  face,  inquiry  is  courted,  and  inquiry  leads  to  sobriety 
and  conviction.* 

We  conclude  this  subject  in  the  words  of  a  learned  and  pious  writer : 
'^  That  every  church  hath  power  to  decree  rites  and  ceremonies,  will  not 
DOW,  and  could  not  at  any  time  be  questioned,  by  any  sound  and  sober 
Christian,  so  that  there  be  nothing  decreed  contrary  to  Scripture,  and  so 
that  all  things  be  done  decently  and  in  order.  This  power  the  church 
of  England  asserts  and  claims  in  her  twentieth  article.  That  she  has 
exercised  it  in  conformity  with  Scripture,  and  made  all  her  arrangements 
in  conformity  with  St  Paul's  injunctions,  she  not  only  believes,  but  has 
proved  as  often  as  the  truth  has  been  questioned.  The  liturgy  we  can 
examine.  We  can  learn  its  import,  and  prepare  ourselves  for  its  use — 
prepare  ourselves  so  as  to  add  the  sptrii  of  prayer  to  the  form  which  we 
know.  The  united  church  of  England  and  Ireland  claims  to  be  a  part  of 
the  catholic  church,  or  spouse  of  Christ,  the  mould  in  which  the  heirs  of 
immortality  are  begotten,  nurtured,  and  prepared  for  their  heavenly 
inheritance.  It  is  a  remarkable  fact,  well  worthy  of  the  most  serious 
reflection,  that  the  church  of  England,  reformed  by  the  most  sober-minded, 
learned,  and  judicious  divines  of  that  most  remarkable  age,  stands  now  as 
she  stood  then,  the  same  in  doctrine  and  discipline — the  acknowledged 
bulwark  of  pure,  true,  and  undefiled  religk>n,  against  popery,  fanaticism, 
and  aU  the  various  degrees  of  infidelity  3 — which  unity  of  faith  and  disci- 
pline cannot  be  predicated  of  any  other  church  of  the  reformation  which 
we  know ;  while  of  most  of  them,  the  direct  contrary  must  with  equal 
grief  and  indignatron  be  acknowledged."t 

The  church  of  England,  and  indeed  the  whole  of  the  Western  church, 
was  crucified,  like  her  divine  head,  between  the  usurpation  of  the  popes 
and  the  king.  The  contest  between  these  rival  powers,  raged  fiercely 
from  the  grand  usurpation  of  pope  Hildebrand  up  to  the  reign  of  Henry 
VIII.  For  several  hundred  years  the  Anglo  Saxon  church  and  state 
made  thev  respective  laws  in  perfect  concord;  and  there  cannot  be  shown 
one  single  Saxon  law  that  is  in  contradiction  to  the  canons  of  the  church. 
It  was  William  the  Conqueror  who  first  invaded  the  rights  and  liberties  of 
the  English  people,  and  that  first  broke  in  upon  the  freedom  of  the  Eng- 
b'sh  church.     He  would  not  suffer  the  primate  in  a  convocation  to  enact 

•  Hook  on  Establishments.  f  Bishop  Walker's  Ufe  of  Arehbishi^  WbitgiXt 
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any  canon,  of  which  be  himself  did  not  firai  approve,  neither  would  ha 
suiTer  any  bishop  to  censure,  or  inflict  any  ecclesiastical  peoaneea  upon 
any  of  his  ministers  or  courtiers.  And  what  is  rery  remarkaUe,  altihoogh 
he  pretended  to  be  a  true  and  zealous  son  of  the  church  of  Rome,  jet  he 
would  allow  none  in  his  dominions  to  acknowledge  any  pope  withoat  hii 
consent  <^  Thus,*'  says  Eadmer,  ^  all  divine  as  well  as  haman  affain 
were  govemed  by  his  beck."  Rome's  encroachments,  however,  were  not 
all  accomplished  in  one  day.  The  pope*s  supremacy  in  England  floctoated 
according  to  the  weakness,  the  necessities,  or  the  superstitious  devotion,  of 
her  sovereigns.  Henry  I.  yielded  to  the  pope  the  patronage  and  donatioD 
of  his  bishoprics  and  all  other  ecclesiastical  benefices.  Stephen  g^ranted 
that  the  clergy  might  appeal  to  Rome,  which  in  effect  yielded  the  whole 
dispute^  Henry  II.  conceded  to  the  clergy  the  right  of  exemption  from 
the  secular  power,  so  that  a  clergyman,  as  such,  could  not  be  triad  by  a 
lay  judge,  but  only  by  his  spiritual  peers.  The  turbulence  of  ThooDaa  a 
Backet  occasioned  the  famous  constitutions  of  Clarendon  to  be  drawn  up, 
which  considerably  curbed  the  pope's  supremacy.  A  dispute  between 
king  John  and  Innocent  III.  about  the  investiture  of  the  archbishop  of 
Canterbury,  so  incensed  that  haughty  pontiff  that  he  laid  the  whole  king- 
dom under  an  interdict  for  six  years.  During  all  that  time,  the  ordinances 
and  the  sacraments  of  the  church  were  suspended,  and  the  whole  kingdom 
was  without  any  religion  whatever.  This  claim,  and  most  tyrannical  exer- 
cise of  an  ecclesiastical  jurisdiction  by  a  foreign  potentate,  was  prodnetive 
of  such  ruinous  effects,  that  the  king  and  the  temporal  estates  were  muaed, 
and  even  the  spiritual  estate  took  part  with  their  sovereign,  and  joined 
vigorously  in  resisting  this  foreign  usurpation.  Accordingly  severe  laws 
were  enacted  by  Edward  I.,  II.,  and  III.,  Richard  II.  and  Henry  lY. 
Yet  notwithstanding  these  efforts  at  resisting  the  papal  supremacy,  partly 
by  sufferance,  partly  by  negligence,  the  whole  nation  being  popish,  and 
held  under  a  devotional  slavery,  there  was  not  any  successful  opposition 
exerted  till  the  reign  of  Henry  YIII.  In  his  reign  the  parliament  com> 
plained  of  appeals  to  Rome,  ^^  in  cases  of  matrunony,  divorces,  tithes^  &e. 
to  the  great  inquietation,  vexation,  and  trouble,  costs,  and  charges,  of  the 
king's  highness  and  many  of  his  subjects,"  &c  And  in  the  next  seasaon, 
they  further  complain,  ^^  that  the  subjects  of  this  realm  have  been  greatly 
decayed  and  impoverished,  by  intolerable  exactions  of  great  sums  of  money, 
claimed  and  taken  out  of  this  realm  by  the  bishops  of  Rome,  as  well  io 
pensbns,  census,  Peter-pence,  procurations,  provisions,  delegacies,  re- 
scripts in  causes  of  contention,  and  appeals,  as  also  for  dispensations, 
licenses,  faculties,  &c,  who  assumed  a  power  to  dispense  with  all  human 
laws,  uses,  and  customs  of  all  realms." 

A  short  time  before  Henry's  breach  with  Rome,  and  before  there  was 
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ttiy  word  of  a  RefonnaUon,  but  whfle  the  whole  kiogdom  was  in  ful* 
communion  with  the  pope,  the  oonvocatioD,  33  Henry  VIII.,  fully  aclcnow- 
ledged  and  recognized  him  ^'  to  be  gupreme  head  on  earth  of  the  church 
within  his  own  dominions."  This  monstrous  title  naturally  roused  the 
king's  ambition  and  avarice^  and  in  consequence,  one  fine  morning,  in  the 
86ih  year  of  his  reign,  the  old  Defender  of  the  Faith  appointed  Cromwell 
his  vicegerent  in  all  ecclesiastical  affaink  But  the  church  so  detested  this 
novel  and  monstrous  office,  that  it  was  never  revived;  it  was  beheaded 
with  its  first  possessor.  Henry  fortified  his  headship,  which  he  founded 
on  the  declaration  of  the  popish  convocation,  with  an  act  of  parliament,  to 
the  astonishment  of  all  Christendom; — ^'  Albeit  the  king's  majesty  justly 
and  rightly  is,  and  ought  to  be,  the  supreme  head  of  the  church  of  Eng- 
land, and  is  so  recognized  by  the  clergy  of  this  reahn  in  tlieir  convocations; 
yet  nevertheless,  for  corroboration  and  confirmation  thereof,  and  for  increase 
of  virtoe  in  Christ's  rdigion,  within  this  realm  of  England,  and  to  repress 
and  extirpate  all  errors,  heresies,  and  other  enormities  and  abuses  heretofore 
used  in  the  same,  it  is  enacted  by  authority  of  this  present  parliament,  tlmi 
the  king  our  sovereign  lord,  his  heirs  and  successors,  kings  of  this  realm, 
shall  be  taken,  accepted,  and  reputed,  the  only  supretne  head  on  earth  of 
the  church  of  England^  called  Anglieana  Ecclesia^  and  shall  have  and 
enjoy,  annexed  to  the  imperial  crown  of  this  realm,  as  well  tlie  title  and 
style  thereof,  as  all  honours,  dignities,  and  pre-eminences,  jurisdictions, 
privileges,  authorities,  immunities,  profits,  and  commodities,  to  the  same 
dignity  of  the  supreme  head  of  the  church,  belonging  and  appertaining; 
and  that  our  said  sovereign  lord,  hb  heirs  and  successors,  kings  of  this 
leabn,  shall  have  full  power  and  authority,  fiom  time  to  time,  to  visit, 
repress,  redress,  reform,  order,  correct,  restrain,  and  amend,  all  such 
errors,  heresies,  abuses,  offences,  contempts,  and  enormities,  whatsoever 
they  be,  which  by  any  manner  of  spiritual  authority,  or  jurisdiction,  ought 
or  may  lawfully  be  reformed,  repressed,  ordered,  redressed,  corrected, 
restrained,  or  amended,  most  to  the  pleasure  of  Almighty  God,  the  increase 
of  virtue  in  Christ's  religion,  and  for  the  conservation  of  the  peace,  unity, 
and  tranquillity,  of  this  realm,  any  usage,  custom,  foreign  laws,  foreign 
authority,  prescription,  or  any  thing  or  things  to  the  contrary  thereof 
notwithstanding."*  In  consequence  of  this  act,  both  houses  petitioned  the 
king  to  tender  an  oath  for  the  exclusion  of  the  long  usqrped  power  of  the 
pope,  the  preamble  of  which  was,  *'  I,  A.  B.,  having  now  the  veil  of 
darkness  of  the  usurped  power  of  the  see  of  Rome,  clearly  taken  away 
from  mine  eyes,  do  utterly  testify,"  &c 
The  church  of  England  concurs  with  that  of  Scotland,  in  maintaining 

•  26  Hen.  VIII.,  cap  1. 
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that  ^^  there  u  no  other  head  of  the  church  bat  the  Lord  Jems  Christ."* 
For  the  first  three  hundred  years  after  Christ,  there  was  no  reffolj  and  for 
six  hundred  years  there  was  no  pontifical  headship^  in  the  sense  at  least  in 
which  it  is  now  understood.  During  all  that  time  the  church  was  distiDa 
from,  and  independent  of  both  the  crown  and  the  pope.  The  supremacj 
of  the  crown  is  entirely  of  a  temporal  nature,  and  is  confined  to  the  cinl 
government  of  both  clergy  and  laity.  This  state  of  subjection  to  the  dnl 
power — ^'  the  powers  that  be" — existed  from  the  first  The  apostle 
commands  ^'  every  soul  to  he  subject  to  the  king  as  supreme.^^  Our 
Saviour  himself,  the  divine  and  only  Head  of  the  church,  set  os  ao 
example  of  submission  to  the  imperial  supremacy.  He  suffered  luder 
Pontius  Pilate.  He  acknowledged  the  ciml  authority  of  that  unjust  judge, 
but  at  the  same  time  remmded  him  that  he  received  hu  power  from  Goi 
There  is  not  one  word  in  Scripture  which  exempts  the  clergy  from  tbe 
sword  of  the  prince,  even  in  heathen  times,  far  less  now  when  he  ki 
member  of  the  church.  There  is  not  a  word  in  Scripture  wfaieh  eitber 
cobfers  or  permits  a  spiritual  supremacy,  either  in  the  pope  or  any  other 
ecclesiastical  person.  By  degrees  the  pope  usurped  a  jurisdiction  nipenor 
not  only  to  his  own  canon  law,  but  also  to  the  municipal  law  of  all  king- 
doms. In  England  this  was  exerted  so  tyrannously,  trampling  on  the  jost 
rights  of  the  prince,  the  people,  and  the  church,  that  it  could  be  bone  do 
longer.  Henry  YIII.  had  the  courage  to  shake  it  off,  and  suppressed  the 
pope's  power  in  England  for  ever.  To  unrivet  those  usurpatioDs  on  the 
ecclesiastical  and  even  on  the  civil  state,  under  the  vague  preieDoe,ni 
ordine  ad  epirituaUay  the  oath  of  the  king's  supremacy  was  framed.  It 
was  the  severest  blow  which  the  religion  of  Rome  ever  received.  It  laid 
the  axe  io  the  root  of  popery,  for  the  supremacy  is  the  realpcot  oo 
which  popery  hinges.  As  it  has  been  since  modified,  the  oath  is  as  foikm: 
**  I,  A.  B.  do  swear  that  I  do  from  my  heart  abhor,  detest,  and  abjure  ai 
impious  and  heretical,  that  damnable  doctrine  and  position,  that  princes 
excommunicated  or  deprived  by  the  pope  or  any  authority  of  the  see  of 
Rome,  may  be  deposed  or  murdered  by  their  subjects,  or  any  other  what- 
soever. And  I  do  declare  that  no  foreign  prince,  person,  prehte,  state, 
or  potentate  hath,  or  ought  to  have  any  jurisdiction,  power,  superiority, 
pre-eminence,  or  authority  ecclesiastical  or  spiritual  within  this  realoi. 
So  help  me  God." 

The  consequence  to  the  church,  of  Henry's  breach  with  Rome  wis 
merely  a  change  of  masters.  He  threw  off  nothing  of  poperj  bat  the 
foundation  of  its  whole  power — ^the  supremacy.  He  did  not  restore  the 
church  to  her  freedom;  he  assumed  the  same  supremacy  which  the  pope 

*  Westminster  ConfesBion  of  Faith,  cb.  xxx. 
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bad  exerdsed.  In  all  other  respects  he  li^ed  and  died  a  zealous  papist 
The  public  worship  continued  as  formerlj  in  an  unknown  tongue.  Image 
worBbip,  invocation  of  saints  and  the  Virgin  Marj,  and  prayers  for  the 
dead,  were  still  retained.  The  doctrines  of  purgatory,  transubstantiation, 
and  works  of  supererogation,  were  still  maintained,  and  theseren  sacraments 
were  solemnized  as  heretofore.  Whoever  opposed,  wrote,  or  spoke  against 
his  supremacy  or  these  doctrines,  suffered  death  as  heretics.  This  statute 
was  executed  with  unrdenting  severity,  and  many  both  of  the  clergy  and 
laity  were  burnt  at  the  stake.  Nothing  was  D^>re  common  than  to  see  a 
staunch  Romanist,  for  denying  the  king's  supremacy,  and  a  zealous  pro- 
testant,  for  non-compliance  with  the  ceremonies,  chained  together,  back  to 
back,  and  burnt  alive  at  the  same  stake.  The  supremacy,  as  claimed  by 
Henry,  was  a  stumblingblock  to  many  pious  clergymen.  He  assumed 
(bat  sanoe  spirktial  power  which  the  pope  had  usurped  and  exercised. 
But  the  supremacy  which  reverted  to  him  on  the  abolition  of  popery,  was 
Dot  that  exorbitant  lawless  power  which  the  pope  bad  exercised,  but  only 
(he  ancient  legal  authority  and  jurisdiction  in  matters  ecclesiastical,  which 
the  kings  of  England  had  exercised  over  the  clergy,  from  the  first  intro- 
duction of  Christianity  into  the  kingdom.  Henry  considered  himself  plainly 
as  a  pope  in  his  own  dominions.  This  assumption  was  opposed  by  the 
protestant  bishops,  and  therefore  the  first  pariiament  of  Elizabeth  altered 
(he  style  to  **  supreme  governor."  This  is  a  distinction  without  much 
difierence :  but  the  act  expressly  confined  the  supremacy  of  the  crown  to 
the  temporal  and  civil  government  of  the  clergy.  The  supremacy  of  the 
crown,  therefore,  is  now  entirely  of  a  temporal  nature^  and  confined  to 
civil  affairs  in  the  persons  of  both  the  clergy  and  laity.  This  matter  is 
settled  by  the  Thirty-nine  Articles,  and  removes  all  doubts  as  to  the  nature 
of  the  aupremacy.  It  extends  over  all  men,  both  spiritual  and  temporal, 
in  so  far  only  as  the  civil  sword  readies  to  the  persons  of  ecclesiastics.  It 
can  reach  no  farther  than  this  world.  The  power  of  the  keys,  which  was 
committed  to  the  church  alone,  and  is  to  be  exercised  by  the  church  alone, 
reaches  to  the  wodd  to  come.  The  two  powers  are  therefore  essentially 
and  decidedly  distinct  and  separate,  and  held  by  separate  persons,  as  the 
Articles  of  Religbn  distinctly  show. 

"  The  king*8  majesty  hath  the  chief  power  in  this  realm  of  England,  and  other  his  domi- 
nions, unto  whom  the  chief  gOTemment  of  all  estates  of  this  realm,  whether  they  be  eccle- 
iiastical  or  civil,  in  all  causes  doth  appertain;  and  it  is  not,  nor  ought  to  be,  subject  to  any 
foreign  jurisdiction. 

'*  Where  we  attribute  to  the  king's  majesty  the  chief  government,  by  which  titles  we 
understand  the  minds  of  some  slanderous  folks  to  be  offended ;  we  give  not  to  our  priticet  the 
ministering  either  of  Qod's  word,  or  of  the  sacraments,  the  which  thing  the  injunctions  also 
lately  set  forth  by  Elizabeth  our  queen  do  most  plainly  testify,  but  that  only  preroflfative, 
which  we  see  to  have  been  given  always  to  all  godly  princes  in  Holy  Scripture,  by  God  him- 
itU;  that  is,  that  they  should  rule  all  states  and  degrees  committed  to  their  charge  by  God, 
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wlictber  they  be  erclesiastlcal  or  temporal,  and  restrain  with  the  ciril  sword  the  s'uU^  ^ 
and  evii-doera.     The  bishop  of  Home  bath  no  jurisdiction  in  this  realm  of  England.*  • 

The  supremacy  is  also  settled  and  determined  by  the  canons  of  tl. 
church;  that  is,  the  fundamental  laws  as  ag;Teed  upon  in  both  houses  of 
convocation^  and  assented  to  by  the  king  in  the  same  manner  as  an  act  of 
parliament.     The  first  canon  says : — 

**  As  our  duty  to  the  king's  most  excellent  majesty  reqnireth,  we  first  decree  and  ori&h. 
that  the  archbishop  from  time  to  time,  all  bishops,  deans,  archdeaoans,  pani»na»  Tlcars,  aad 
all  other  ecclesiastical  persons,  shall  faithfully  keep  and  observe,  and  as  much  as  in  tfarm 
lieth  shall  cause  to  be  observed  and  kept  of  others,  all  and  sing^ular  laws  and  statutes  isa<.': 
for  restoring  to  the  crown  of  this  kingdom  the  ancient  jurisdiction  over  the  state  ecrlesiaAicd 
and  abdishing  of  all  foreign  power  repugnant  to  the  same.  Furthermore^  all  eedeaastksiJ 
persons  having  cure  of  souls,  and  all  other  preachers,  and  readers  of  divinity  lectures,  sha.'' 
to  the  utmost  of  their  wit,  knowledge,  and  learning,  purely  and  sincerely  (without  any  cc4niir 
of  dissimulation)  teach,  manifest,  open,  and  declare,  four  times  every  year  at  the  ieKt,  In 
their  sermons  and  other  collations  and  lectures,  that  all  usurped  and  forugn  power  (hnf- 
much  as  the  same  hath  no  establishment  nor  good  ground  by  the  bw  of  God)  i«  for  mea  /as: 
causes  taken  away  and  abolished,  and  that  therefore  no  manner  of  obedience  or  sobjcrt.'  t 
within  his  majesty^s  realms  and  dominions  is  due  unto  any  such  foreign  power ;  but  that  tkt 
king's  power  within  his  realms  of  England,  Scotland,  and  Irehmd,  and  all  other  his  damin- 
ions  and  countries,  is  the  highest  power  under  God,  to  whom  all  men,  as  well  inhabitut> 
as  bom  within  the  same,  do  by  God«  laws  owe  most  loyalty  and  obedience,  afiore  and  aborr 
all  other  powers  and  potentates  in  the  earth,  "f 

"  No  pefMn  shall  be  received  into  the  ministry,  nor  admitted  to  any  eodenastieBl  finicti<>B, 
except  he  shall  first  subscribe  (amongst  others)  to  this  article  Ibllowii^ :  That  the  kin?^ 
majesty  under  God  is  the  only  supreme  governor  of  this  realm,  and  of  ail  others  his  li^b- 
ness's  dominions  and  countries,  as  well  in  all  spiritual  or  eoclesiastical  things  or  causes,  .^ 
temporal ;  and  that  no  foreign  prince,  person,  prelate,  state,  or  potentate^  hath  er  oaf  ht  fe? 
have  any  jurisdiction,  power,  superiority,  preeminence,  or  authority,  ecricwastkul  or  ^irint-l 
within  his  majesty's  said  realms,  dominion^  and  countries .*'x 

Sir  Edward  Coke  says  that  the  act  of  Elizabeth  was  an  act  of  restitution 
of  the  ancient  jurisdiction  ecclesiastical,  which  always  belonged  of  riglit  to  , 
the  crown  of  England.  It  was  not  introductory  of  a  new,  but  declaratory  of 
the  old,  and  that  which  was,  or  of  right  ought  to  be,  by  the  fundamenlal 
laws  of  this  realm,  parcel  of  the  king's  jurisdiction.  By  which  laws  ih^  ' 
king,  as  supreme  head,  had  full  and  entire  power  in  all  causes  eodesiasticai 
as  well  as  temporal.  As  in  temporal  causes,  the  king  doth  judge  bj  fail 
judges,  in  the  courts  of  justice,  by  the  temporal  laws  of  England :  so  in 
causes  ecclesiastical,  they  are  to  be  determined  by  the  judges  tfaereof, 
according  to  the  king's  ecclesiastical  laws.  By  a  solemn  decision  of  ai! 
the  judges,  it  was  found  that  the  kingdom  of  England  is  an  absolute  empire 
and  monarchy,  consisting  of  one  head — the  king — and  of  a  body  politic 
made  up  of  many  well  agreeing  members.  All  which  the  laws  divide  in'o 
two  several  parts, — ^thb  clerot  and  the  laity,  and  both  of  them  iffline- 
diately  under  God  subject  and  obedient  to  the  head.     The  kingly  head 

*  37lh  Article  of  Religion.  f  Canon  1.  1663.  J  Canon  56. 
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o(  this  united  hodj  politic  b  furnished  with  prero^tire  and  jnradiciioB  to 
render  justice  and  right  to  every  part  and  member  of  this  body,  of  what 
estate  or  degree  soever ;  otherways  he  would  not  be  at  the  head  of  the 
whole.* 

The  church  of.  England  is  governed  by  two  archbishops,  and  twenty-four 
bishops,  and  has  twenty-six  deans  and  chapters,  sixty  archdeacons,  five 
hundred  and  forty-four  prebendaries,  and  about  nine  thousand  seven 
hundred  rectors  or  vicars,  many  of  whom  have  at  least  one  curate,  and 
many  of  them  more,  as  it  is  physically  impossible  for  one  man  to  do  the 
whole  official  duties  of  a  parish  in  the  more  populous  towns.  The  arch* 
bishops  assist  at  the  coronation  of  our  monarohs,  the  archbishop  of  Canter* 
bury  places  the  crown  on  the  king's,  and  York  on  the  queen  consort's 
head.  The  archbishops  are  the  chief  of  the  clergy  in  their  provinces,  and 
they  have  besides,  their  own  dioceses  wherein  they  exercise  episcopal  juris- 
diction. They  consecrate  bishops,  and  receive  appeab  from  inferior 
jurisdictions  within  their  provinces,  besides  a  number  of  other  duties. 
They  are  the  guardians  of  the  spiritualities,  as  the  king  is  of  the  tempo- 
ralities of  every  bishopric  during  its  vacancy.  The  archbishop  of  Canter- 
bury has  also  the  power  of  granting  dispensations  in  any  case  not  contrary 
to  the  Holy  Scriptures  and  the  law  of  God,  where  the  pope  used  formerly 
to  grant  them.  Thb  is  the  foundation  of  his  granting  speciail  licenses  to 
marry  at  any  time  or  place,  to  hold  two  livings,  and  the  like.  On  this 
is  also  founded  the  riglit  he  exercises  of  conferring  degrees,  in  prejudice 
of  the  two  univorsitiesL  The  arcfabbhops  and  bishops  also  confirm  young 
people  in  their  several  dioceses,  consecrate  churches  and  burial  grounds, 
and  ordain  priests  and  deacons,  and  are  obliged  to  vbit  every  parish  church 
in  theur  diocese  every  three  years.  They  also  give  institution,  and  direct 
induction  to  all  ecclesiastioal  livings  in  their  dioceses. 

Rectors  or  vksars,  are  the  parish  minbters,  and  are  so  called  on  account 
of  the  peculiar  nature  of  the  tithes.  There  b  also  another  description  of 
ministers  termed  perpetual  curates,  whose  stipends  are  of  course  inferior  to 
that  of  the  rectors  and  vicars,  although  many  of  these  have  benefices  which 
are  not  worth  £80  per  annum.  All  these  ecclesiastics,  either  themselves, 
or  by  curate,  if  they  are  obliged  to  employ  one,  regularly  perform  divine 
service  in  the  parish  churches,  at  least  once,  and  in  many  cases,  as  in  large 
cities  and  towns,  three  times  every  Sunday,  and  on  all  the  other  days  set 
apart  for  public  worship  by  the  church  of  .England.  They  also  celebrate 
marriages  and  baptbms  both  in  public  and  private,  and  church  women  after 
chfldbirtb,  vbit  the  sick,  administer  the  holy  communion  on  the  first  Sunday 
of  every  month,  and  on  other  days,  and  also  to  the  sick  at  their  own 

*  Tomlin's  Law  Diet. 
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houies.    Tbej  likewiae  perforin  (be  last  duties  of  the  church  to  the  dead, 
bj  reading  the  burial  service  at  funerals  in  the  churcbjard** 
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The  reading  so  hrge  a  portion  daily  of  the  Sacred  Seriptufea  to  tbe 
established  church  of  England,  is  alone  so  great  a  blessing,  as  in  (he  judg- 
ment of  many,  much  more  than  counterbalances  all  tbe  iraperfeetions, 
real  or  supposed,  with  which  tbe  national  cburch  is  accused.  Another 
obvious  advantage  is  the  perpetuity  of  her  creed  and  liturgy.  Tbe  articles 
remain  the  same  compendium  of  scriptural  truth>  the  homilies  tbe  tame 
deponte  of  ^^  godly  and  wholesome  doctrine,"  and  the  liturgy  the  same 
,  sublime  and  spiritual  service  as  they  ever  were.  Thej  are  all,  too,  as 
necessary  for  these  as  they  were  in  any  former  times,  and  will  be  for  all 
future  generations.  It  is  therefore  devoutly  to  be  wished  that  (hey  may 
remain  immovably  fixed  to  enlighten  and  comfort  the  people  of  that 
favoured  land,  till  time  shall  be  swallowed  up  in  eternity.  In  a  country, 
however,  where  the  right  of  private  judgment  is  so  fully  recognised,  il 
cannot  be  expected  that  unanimity  in  religious  opinions  ahould  exist.  In 
its  principles  the  church  of  England  is  perfectly  tolerant.  She  not  odIv 
i4>points  large  portions  of  the  Scripture  to  be  read  in  her  public  worship, 
but  she  directs  her  members  *^  to  read,  mark,  learn,  and  inwardly  digest" 
theok  There  has  been  no  mental  slavery  in  England  smee  the  Reforma- 
tion; therefore  men  reading  tbe  Scriptures  judge  for  themselves.  Henee 
there  will  necessarily  be  a  diversity  of  private  opmions  respecting  both 
doctrine  and  discipline. 

The  laws  of  England,  therefore,  consider  all  denominations  of  Christiaoi 
who  differ  from  the  established  church  in  doctrine  and  discipline  as  dis- 
senters. These  generally  dissent  from  the  established  church  both  in 
the  mode  of  worship  and  in  government.  The  first  time  we  read  of 
dissenters  in  England,  was  in  the  reign  of  queen  Elizabeth.  Evans  says, 
that  ^'  on  account  of  the  extraordinary  purity  which  they  proposed  in 
religious  worship  and  conduct,  they  were  reproached  with  the  name  of 
purUans.^^  That  queen  had  no  great  favour  for  the  puritans.  She  was 
of  opinion  that  there  was  very  little  difference  in  their  seBtifflents  aud 

*  Claims  of  the  Established  Church.— Lloyd's  Historical  Aooount  of  Charch  Govennnoit 
as  it  1IVB8  in  Great  Britain  and  Ireland  when  thev  first  received  the  Christian  Religion.— 
W.  F.  Hooke  on  the  EatabUshmenL— Bishop  Walker's  Life  of  Archbishop  Wfaitgia- 
Jewel*8  Apology  of  the  Church  of  England.— Bum's  Ecclesiastical  Law.— BJacbtoae« 
Commentaries.— Tomlln's  Law  Dictionary. — Gibson's  Codet  Jttris  Ecclahstid  AnglkanL 
—Ordination  Service — Hody^  History  of  English  Councils  and  Canvocatiom  — Wake*» 
State  of  the  Church.— Kennet'i  Eodesiastical  Synodal— Johnson^  Vademeeam.— S«Btitf«* 
ftt  Lar^e. 
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practices  towaidi  the  civil  goTernment  between  them  and  the  Jesuits  and 
in  conaeqiience  she  inflicted  severe  penalties  upon  them  for  nonconform 
mitj.  Many  of  the  authors  of  that  period  assert,  that  the  puritans  were 
a  sect  founded  bj  the  Jesuits;  many  of  them,  thej  said,  were  actuallj 
concealed  Jesuits,  for  the  purpose  of  sowing  divisions  in  the  church  of 
Ekigland.  The  puritans  opposed  the  decent,  sober  ceremonies  of  the 
established  church,  and  made  strenuous  efforts  to  procure  their  total 
abolilion.  To  this,  queen  Elizabeth  would  never  agree.  This  dispute 
generated  a  great  deal  of  disturbance  and  clamour  on  the  part  of  the 
puritans,  and  serere  measures  to  compel  conformity,  on  the  part  of  the 
crown*  Their  opposition  to  government  occasioned  harsh  measures  to  be 
resorted  to  against  them,  and  severe  ads  of  parliament  to  be  passed.  The 
greater  the  severity  of  gorernment,  the  deeper  the  prejudice  of  these  men 
took  root,  and  their  peculiar  opinions  increased,  in  proportion  as  they 
were  watched  and  controlled.  *^  They  were  called  purilans,"  says  Dt 
Hurd,  ^^  because  they  aimed  at  a  purer  reformation,  but  the  worst  of  all 
was,  they  wanted  to  reform  the  church  without  reforming  themselves." 
Elizabeth  entertained  a  most  thorough  hatred  at  the  puritans,  and'  showed 
little  mercy  towards  them.  Grmdall,  archbishop  of  Canterbury,  a  man  of 
great  moderation,  used  all  his  influence  with  the  queen  to  soften  the  rigour 
of  the  act  of  uniformity,  but  she  was  inexorable.  She  inherited  all  her 
father's  tyrannical  temper.  She  fined  and  imprisoned  these  puritans;  and 
even  executed  such  of  them  as  denied  her  supremacy,  as  traitors.  The 
first  congregation  which  met  separate  from  the  church  of  England  was  at 
Ryegate  in  Surrey,  in  the  year  1 558.  They  took  the  new  order  of  church 
gorernment,  then  recently  established  by  John  Calvin  at  Geneva,  for  their 
model,  as  all  the  numerous  sects  of  dissenters  have  done.  It  is  somewhat 
curious  that  no  sect  of  dissenters  has  chosen  the  episcopal  form  of  govern- 
ment, but  all  have  followed  the  presbyterian  model,  having  parity  among 
ministers  as  the  fundamental  principle  of  their  government 

The  rise  and  increase  of  the  puritans  alarmed  queen  Elizabeth,  and  she 
enacted  several  laws  against  them,  and  more  were  added  by  her  successors. 
She  usually  dictated  to  her  parliaments,  which  merely  registered  her  will 
without  much  debate  or  consultation.  ^*  Every  person  not  having  reason* 
able  excuse,  shall  resort  to  their  parish  church  or  chapel,  on  every  Sunday 
and  holiday,  on  pain  of  punishment  by  the  censures  of  the  church,  or  of 
forfeiting  for  every  offence  twelve  pence."*  **  Every  person  abore  the 
age  of  sixteen,  who  shall  not  repair  to  some  church,  shall  forfeit  for  every 
month  twenty  pounds.  And  if  he  shall  forbear  for  a  whole  year,  he  shall 
be  bound  to  good  behaviour  till  he  conform.      Any  person  keeping  a 

•  1  Eliz.  c.  8,  14. 
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Bohoolmaiter  who  shall  not  repair  to  church  or  be  allowed  by  the  Inshop, 
the  keeper  shall  forfeit  ten  pounds  a-month,  and  the  schoolmarter  be 
imprisoned  for  one  year."*  **  Every  offender,  having  been  onee  cou- 
victedf  shall,  without  any  other  indictment  or  conviction,  pay  balf-jeui; 
into  the  exchequer  £90  for  every  month  afterwards  until  he  oonfonB; 
which  if  he  neglected,  the  queen  might  seize  all  his  goods,  and  two  parti 
of  bis  Umds,  if  he  had  any."t 

At  a  convocation  of  the  church,  held  the  96th  of  March,  1565,  the 
necessity  and  propriety  of  the  uniform  use  of  clerical  habits  were  preawL 
Those  agreemg  were  requu«d  to  subscribe  fX)lo,  and  dissentients  ia  wiiie 
nolo*  Out  of  about  one  hundred  puritan  clergy  present,  sixty-one  wrote 
vohj  but  the  remainder  declined,  exclaiming,  ^^  we  shall  be  killed  in  our 
souls  for  this  pollution."  These  by  order  of  the  queen  were  Mispended, 
and  warned  that  a  failure  in  compliance  within  three  months  would  suhjfiel 
them  to  deprivation.  It  is  to  be  remarked,  that  the  puritans,  up  to  this 
period,  had  not  separated  from  the  church,  and  their  historian  Neale  mu 
that  ^*  the  puritans  were  at  a  loss  how  to  behave,  being  unwiiliog  to 
separate  from  a  church  wJiere  the  word  and  sacraments  were  truly 
administered^  though  defiled  with  some  popish  superstitions.  But," 
continues  the  same  author,  ^^  at  length,  after  waiting  about  eight  weeks 
to  see  if  the  queen  would  have  compassion,  several  of  the  deprived  ministers 
held  a  solemn  conference  with  their  friends,  in  which,  after  prayer  and  a 
serious  debate  about  the  lawfulness  and  necessity  of  separating  from  the 
established  church,  they  came  to  this  condusion;  that  since  they  could  not 
have  the  word  of  God  preached  nor  the  sacraments  administered  without 
idolatrous  gear,  (meaning  the  derical  habits,)  and  smce  there  hsd  been  a 
separate  congregation  in  London,  and  another  in  Geneva,  in  queen  Mar;*! 
time,  which  used  a  book  and  order  of  preaching,  administration  of  tb«  sa- 
craments and  discipline,  of  which  the  great  Mr  Calvin  had  approved,  and 
which  was  free  from  the  superstitions  of  the  English  service;  that  therefore 
it  was  their  duty,  in  their  (Nresent  circumstances,  to  break  off  irom  the 
public  churches^  and  to  assemble  as  they  had  opportunity  in  private  bosses, 
or  elsewhere,  to  worship  God  in  a  manner  that  might  not  offend  gainst 
the  light  of  their  consciences."  j:  It  is  sinful  terms  of  ooromunon  that 
can  alone  justify  separation  from  a  true  church,  and  the  puritana,  in  the 
commencement  of  their  schism,  acknowledged  the  diurch  of  England  to 
be  a  true  church.  But  the  puritans  being  determined  to  separate  from  the 
church,  made  the  wearing  the  derical  habits  a  sufficient  caus^  "  ^^ 
was,**  says  Neale,  *^  the  compelling  these  things  (the  clerical  hahita)  hj 
law  that  made  them  separate."^     After  separation,  there  seems  to  faa^v 

»  23  Klix.  c.  1.        f  29  Eliz.  c.  6.       \   Neale^>»  Hist,  of  the  Puritims,  vd.  i.  2«9.     « ^^' 
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l>^en  no  bond  of  union  nor  authority  lodged  anywhere.  A  contention 
raged  as  fiercely  among  themsdves  about  the  use  of  the  Liturgy,  as  it  had 
l3«fore  been  esteemed  an  intolerable  grievance  to  wear  a  surplica  After 
nriQch  debate,  it  was  determined  to  adopt  the  service-book  of  Geneva 
oompiled  by  Calvin,  but  which  was  eventually  laid  aside  for  extemporary 
prayers. 

On  the  80th  November,  1572,  a  number  of  the  separated  puritan 
olivines  assembled  at  the  village  of  Wandsworth  near  London,  and  consti- 
tuted themselves  into  a  presbytery.  These  were  afterwards  joined  by 
several  others.  They  likewise  chose  ei?ht  lay  elders,  and  added  them  to 
this  court  to  compose  a  government.  The  queen  getting  notice  of  this 
new  government,  and  yielding  to  her  cherished  dislike  of  the  sect,  issued 
a  royal  proclamation  for  putting  the  act  of  uniformity  in  strict  execution. 
She  also  commanded  an  act  of  pariiament  to  be  passed,  enacting  that  **  if 
any  person  refusing  to  repair  to  church,  shall  be  present  at  any  assembly, 
meeting,  or  conventicle^  under  pretence  of  any  exercise  of  religion,  he 
shall  be  imprisoned  till  he  conform,  and  if  he  shall  not  conform  in  three 
months,  he  shall  abjure  the  realm;  which  if  he  shall  refuse  to  do,  or,  after 
abjuration  shall  not  go,  or  shall  return  without  license,  he  shall  be  guilty 
of  felony  without  benefit  of  clergy.  And  whether  he  shall  abjure  or  not, 
he  shall  forfeit  his  goods,  and  shall  forfeit  his  lands  during  life." 

Neale,  their  historian  and  eulogist,  in  speaking  of  their,  general  prin- 
ciples, says,  ^^  that  they  were  not  enemies  to  either  the  name  or  functions 
of  a  bishop,  provided  he  was  no  more  than  a  stated  president  of  the  college 
of  presbyters  in  his  diocese,  and  managed  its  affairs  with  their  assistance. 
They  did  not  object  to  set  forms  of  prayer,  provided  a  latitude  was  allowed 
to  the  ministers  to  alter  or  vary  some  expressions,  and  to  use  a  form  of 
their  own  conception  before  and  after  sermon  :  neither  did  they  object  to 
such  decent  and  distinct  habits  for  the  clergy  as  were  not  derived  from 
popery.  But,  upon  the  whole,  they  were  the  most  resolved  protestants  in 
the  nation,  zealous  Calvinists,  warm  and  affectionate  preachers,  and  deter- 
mined enemies  to  popery,  and  to  everything  that  had  a  tendency  that 
way."  Readily  admitting  the  truth  of  Mr  Neale*s  words,  yet  it  seems 
strange  that  men  professing  attachment  to  episcopacy,  should,  for  the 
unimportant  matter  of  harmless  articles  of  dress,  have  broke  into  an  open 
schism,  and  established  an  ecclesiastical  discipline  in  direct  opposition  to 
that  to  which  they  declared  they  had  no  objection,  and  to  a  church  wherein 
they  also  declared  that  **  the  word  and  sacraments  were  truly  administered." 
But  it  is  to  be  feared  that  schums  and  divisions  in  the  church  are  derived 
from  the  same  source  as  ^*  wars  and  fightings*'*  in  the  body  politic. 

*  James  iv.  I. 
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On  the  accession  of  the  illustrious  house  of  Stuart,  the  puritans  fonned 
the  most  unbounded  expectations  of  relief  and  support  from  the  new  king, 
who  was  known  to  be  of  a  gentle  and  mild  disposition.     They  met  Jaznei 
on  his  progress  to  London,  and  presented  the  millenary  petition.    It  wai 
so  called  from  its  being  said  to  hare  been  signed  hj  one  thousand  persons: 
but  in  fact  there  were  no  more  than  eight  hundred  names  affixed  to  it 
In  this  petition,  they  embodied  all  their  former  grievances,  with  maoj  new 
objections  to  the  Liturgy,  and  the  whole  doctrine  and  discipline  of  the 
established  church.     Their  petition  gave  great  ofFence  to  the  two  univer- 
silies.     They  resented  the  attempt  of  the  puritans  to  forestall  the  opinions 
of  the  sovereign,  and  prejudice  him  against  the  indigenous  church,  of 
which  he  was  become  the  civil  governor.     They  passed  resolutions  accord- 
ingly, depriving  such  of  the  puritan  clergy  as  held  university  degrees,  of 
their  honorary  titles.     The  petitioners,  however,  gained  nothing  bj  this 
petition.     James  was  a  mild  and  tolerant  monarch,  and,  willing  to  show 
his  moderation,  issued  a  proclamation  ^^  touching  a  meeting  for  the  hear- 
ing, and  for  the  determining  things  pretended  to  be  amiss  in  the  charch/' 
This  meeting  or  conference  took  place  at  Hampton  Court,  the  14th,  16(h, 
and  18th  January,  1604.     Reynolds,  a  man  of  good  sense  and  learning, 
with  four  other  divines,  attended  on  the  side  of  the  puritans.    AH  the 
bishops  attended  on  the  other  side.    This  conference,  as  might  be  expected, 
ended  unsatisfactorily  to  all  parties,  and  its  conclusions  were  rejected  bj 
the  puritans.     Neither  party  had  any  very  clear  notions  of  what  is  do« 
called  toleration.     The  puritans  would  yield  nothing,  but  claimed  every- 
thing.    They  claimed  especially  to  be  exempted  from  the  use  of  habits 
and  ceremonies.     With  this  the  king  would  not  comply.     The  conference 
was  followed  by  a  proclamation  from  the  crown,  for  enforcing  confornuty. 
And  fierce  debates  ensued  among  those  puritans  themselves,  irho  still 
nominally  adhered  to  the  church,  and  enjoyed  livings,  whether  they  should 
continue  in  it  or  entirely  separate  from  it.     An  act  of  parliament  was 
framed,  to  which  James  gave  his  consent,  that  ^'  no  recusant,  in  not 
repairing  to  church,  being  convicted  thereof,  shall  enjoy  any  public  office, 
or  shall  practise  law  or  physic,  or  be  executor,  administrator,  or  guardian. 
And  if  any  person  shall  send  their  children  over  seas  for  education,  they 
shall  forfeit  £lOO,  such  child  be  disabled  to  inherit  or  take  any  benefit  by 
gift,  conveyance,  or  devise."* 

The  above  regards  all  protestant  dissenters  in  general,  but  there  are 
certain  other  statutes  which  concern  their  teachers  only.  No  one  can  take 
upon  himself  to  teach  or  preach,  without  taking  the  oath  of  allegianoe, 
and  the  declaration  against  transubstantiation.     And  if  any  person  shaO 

•  3  James  I. 


DISSENTKRa  705 

take  upon  him  to  preach,  or  teach  in  anj  meeting  in  other  manner  than 
aeoordlng  to  the  practice  of  the  church  of  England^  he  shall  be  liable  to  a 
penalty  of  £M.*  No  penon  ahaU  presume  to  consecratd  and  administer 
tbe  sacrament  before  he  be  ardained  priest  according  to  the  form  and 
Twanner  of  the  ohuicch  of  England.f  Besides  these  general  laws,  there  are 
t.wo  statutes  which  affect  quakers  in  particular.  If  any  person  shall  refuse 
to  take  the  oaths  of  allegiance  and  supremacy  duly  tendered,  he  shall 
incur  a  premunire. }  And  if  any  person  shall  maintam  that  the  taking 
of  an  oath  is  unlawful,  and  shall  refuse  an  oath  duly  tendered,  he  shaU 
incur  a  penalty  of  £5  for  the  first  offence,  £lO  for  the  second,  and  be 
transported  for  the  third.)  But  by  the  act  of  toleration,  they  shaU  not 
incur  any  of  these  penalties,  on  their  qualifying  in  the  same  manner  as 
other  dissenters,  except  that,  instead  of  the  oaths  at  sessions,  they  make 
and  subscribe  a  decdaration  of  fidelity,  and  subscribe  a  profession  of  their 
Christian  belief.  The  Baptists  are  exempted  from  signing  the  S7th  article 
of  religion,  relating  to  iaSani  baptism,  in  order  to  conciliate  their  scruples 
on  that  head;  in  other  respects  they  qualify  the  same  as  all  other  dis^nting 
teachers. 

Besides  exemption  from  penalties,  dissenters  are,  by  the  act  of  toleration, 
entitled  to  certain  privileges.  They  shaU  not  be  prosecuted  in  any  eccle- 
siastical court,  for,  or  by  reason  of  their  not  conforming  to  the  church  of 
England.  But  this  does  not  exempt  them  from  paying  tithes,  or  other 
parochial  duties,  or  any  duties  to  the  church  or  minister,  nor  from  any 
prosecution  for  the  same.  If  any  dissenter,  on  being  appointed  to  the 
office  of  high  constable,  petit  constable,  churchwarden,  overseer  of  the 
poor,  or  any  other  parochial  or  ward  ofiloe,  should  scruple  to  execute  these 
offices  on  account  of  the  oaths,  he  may  execute  them  by  deputy,  provided 
that  he  takes  the  oaths,  and  is  otherwise  approved  b£  Every  minister, 
preacher,  or  teacher  who  has  taken  the  oaths,  and  subscribed  the  decla- 
ration agunst  popery,  is  exempted  from  serving  upon  a  jury,  or  the  office 
of  a  churchwarden  or  overseer  of  the  poor,  or  any  other  parochial  or  ward 
office.  But  the  act  does  not  extend  to  quaker  preachers,  or  teachers,  for 
they  are  neither  in  ^^  holy  orders,  nor  pretended  holy  orders." 

The  laws  enacted  durmg  the  reign  of  queen  Elizabeth  were  very  severe; 
they  are  now  however  mitigated  by  the  act  of  toleration.  But  the  ne- 
cessity of  supporting  an  established  religion,  whose  tenets  are  friendly  to 
the  constitution  of  the  state,  has  been  felt  in  every  period  of  British 
history.    In  1643,  an  ordinance  |!  of  the  long  parliament  enjoined  that  the 

*  22  Char.  Ih  f  14  Char.  II.  t  5  Elizabeth.  €  13  and  14  Char.  II. 
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Solemn  League  and  Govenant  should  be  taken  throughout  Engltnd  and 
Wales.  This  coyenanl  hinds  to  the  extirpation  of  episoopasy.  ThoK 
who  refused  to  take  the  corenant  were  disaUed  by  other  ordinanoafroD 
being  of  the  common  council,  from  filling  any  office  of  trust  in  die  ekjof 
London,  and  from  practising  in  any  of  the  courts  of  law.  On  lbs  IQtt 
June,  1643,  the  archbishop  of  Canterbury  was  suspended,  his  temponikia 
sequestered,  and  afterwards  he  was  himself  put  to  death.  The  Direelorj 
was  ordered  to  be  used  in  place  of  the  Book  of  Common  Pnjer,  and 
severe  penalties  were  imposed  on  those  who  used  the  latter,  eren  in  private. 
The  bishops  were  abolished,  and  their  lands'  settled  in  trustees  and  lold. 
Classical  presbyteries,  and  congregational  elderships,  were  establiBlied  io 
their  place.  These  again  very  soon  sank  before  the  rismg  star  of  the 
independents,  supported  by  the  favour  of  Oliver  Cromwell. 

By  the  above  mentioned  acts,  and  also  the  Act  of  Uniformity,  aD  diiHD- 
ters  were  liable  to  certain  penalties,  from  which,  however,  the  tokntKa 
act  has  happily  relieved  them.  This  act  was  confirmed  by  the  10th  of 
queen  Anne.  The  toleration  act  exempts  aU  dissenters  from  aD  peaa! 
laws  relating  to  religion.  But  the  members  of  the  church  of  Rosie,  ai 
well  as  those  who  denied  the  Holy  Trinity,  were  excepted.  AB  other 
denominations  were  freely  at  liberty  to  act  as  their  consdences  direetoi 
them  in  the  matter  of  religious  worship.     The  act  itself  is  as  folkma:— 

I.  Forasmuch  ai  some  ease  to  scrapulous  Gonsciences  in  the  ezeidae  of  reUgion,  may  be 
an  effectual  meani  to  unite  their  majeety's  protestant  BubJectB  in  interest  and  afiecdon.  IL 
That  none  of  the  ads  below,*  shall  be  construed  Io  e&tcnd  to  any  penons  ^mealiag  fltsitk 
church  of  England,  that  shall  take  the  oaths  of  alk^aiws  awl  supremacy,  and  sfasll  nuke 
and  subscribe  the  dedtaiatioa  against  popery,  which  oaths  and  dedaration  the  josdos  ot  tk 
peace,  at  the  general  sessions  of  the  peace,  are  hereby  required  to  tender  and  administer. 
No  one  shall  giro  or  pay  above  the  sum  of  sixpence,  nor  that  more  than  onee^  fiirbiitf 
their  entry,  and  for  nuddng  and  subscribing  the  said  oaths  and  dedaratian.]ioral»fet 
further  sum  of  sixpence  ibr  a  certificate.  I  IT.  All  persons  prosecuted  or  coiTictod  nnder 
the  former  statutes  are  hereby  discbai^ed.  lY.  Erery  peraon  taking  the  oaths  and  niBldi^ 
the  declarations,  shall  be  free  from  all  pains,  penalties,  and  forfeitures  euacted  by  36EIiz. 
c.  1.  and  22  Char.  II.  c.  1,  and  fkiom  aU  prosecution  in  any  eodesiastiaBl  court.  V.  VnnM 
that,  if  any  assembly  of  peisons  dissentiii^  firom  the  churoh  of  England  aball  be  held  witi 
the  doora  locked,  barred,  or  bolted,  during  any  time  of  the  meeting,  every  pemn  atteodiif 
such  meeting  shall  be  liable  to  all  the  pains  and  penalties  as  before.  VI.  Nothing  in  this 
act  shall  exempt  any  perNn  fh>m  paying  tithes  or  other  parochial  duties,  or  any  other  datis 
to  the  church  or  minister,  nor  from  any  prosecution  for  the  sanae.  VII.  Every  diaenttf 
chosen  to  any  office,  and  scrupling  to  take  the  oaths,  shall  be  allowed  to  serve  by  depat^, 
provided  the  deputy  takes  the  oaths.  VIII.  No  dissenter  in  holy  orders,  or  pretended  boh 
orders,  nor  any  preacher  or  teacher  of  any  congregation  of  dissenting  proCaslanIs,  thst  dsD 
take  the  oaths  and  make  the  dedafation,  and  shall  aln  dedara  his  appmbaticsi  of  sod  sab- 
scribe  the  Articles  of  Religion,  except  the  34th,  S5th,  and  36th,  and  these  irards  of  theSHh 
article,  *'  the  church  hath  power  to  decree  rites  or  ceremonies,  and  authority  hi  oootnnrer- 
sies  of  faith,*'  shaU  be  liable  to  any  pains  or  penalUes.    IX.  Provides  that  those  tsldi«  ^ 

•  23  Eliz.  c  1.  29  Eliz.  c  6. 1  Eliz.  c.  2.  3  Jam.  I.  c  4.  3  Jam.  I.  c  &  SSChai.  lU  ? 
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oaths^  fe.,  afaBll  be  recorded,  and  shaD  not  preach  witli  locked  doon,  &c    X.  Makes  an 
exoeption  in  &?Qiir  of  Baptist  teachers  or  preachera  from  signing  a  part  of  the  27th  article 
tonching  infhnt  baptism.    XI.  PfAvms  in  holy  orders  or  pretended  holy  orders  complying 
as  aixnra,  are  exempted  fknm  aerring  on  any  jury,  and  finm  being  chosen  or  appointed  to 
bear  the  ofiioeB  of  Ghuich^nunden,  oTerseer  of  the  poor,  or  any  other  parochial  or  ward  office, 
or  other  office  in  any  hundred  or  shire,  dty,  town,  parish,  division,  or  wapentake.    XII. 
Justioea  of  the  peace  may  tender  the  oaths  to  any  dissenter,  and  may  commit  him  on  refusal, 
withiwt  bail  or  mainprise.    XIIL  EvBTf  petscm  ahall  make  and  subscribe  the  aforesaid, 
and  alao  this  decbuation  of  fidelity :— I,  A.  B.,  do  sincerely  promise  and  solemnly  declare 
before  God  and  the  worU,  that  I  will  be  true  and  futhful  to  king  William  and  queen  Mary ; 
and  I  do  solemnly  profess  and  declare,  that  I  do  from  my  heart  abhor,  detest,  and  renounce, 
as  Impioiis  and  heretical,  that  damnable  doetrine  and  position,  '*  that  princes  excommuni- 
cated or  deprJTod  by  the  pope,  or  any  authority  of  the  see  of  Jlome,  may  be  deposed  or 
murdered  by  their  subjects,  or  any  other  whatsoever.     And  I  do  declare  that  no  foreign 
prince,  person,  prehite,  state,  or  potentate,  hath  or  ought  to  have,  any  power,  jurisdiction, 
aaperiority,  pre-eminence,  or  authority  ecclesiastical  or  s|drltual  within  this  realm.**   And 
shall  sufasoribe  a  profearion  of  their  Christian  belief  in  these  words:— *<  I,  A.  B.,  profess 
faith  in  God  the  Father,  and  in  Jesus  Christ  his  eternal  Son,  the  true  God,  and  in  the  Holy 
Spirit,  one  God  blessed  for  evermore;  and  do  acknowledge  the  Holy  Scriptures  of  the  Old 
and  New  Testament  to  be  given  by  divine  inspiration  :^  which  dedaration  and  subscription 
shall  be  recorded  at  the  quarter  sessionfl^  which  shall  exempt  the  parties  from  pains  and 
penalties  against  popish  recusants  or  protestant  nonconformists.,^  XI V.  If  any  person  refuse 
to  take  the  oaths,  &c.,  he  shall  not  be  admitted  to  make  and  sul)sbrit)e  the  declarations,  either 
befiire  or  after  conviction  of  popish  recusancy,  unless  he  can  within  thirty-one  da}^  produce 
two  sufficient  protestant  witnesses,  to  testify  upon  oath  that  they  believe  him  to  be  a  pro- 
testant  dissenter.    XV .  That  until  such  certificates  are  produced,  the  justice  of  the  peace  is 
required  to  take  a  recognisance  with,  two  sureties  in  the  sum  of  fifty  pounds,  to  be  levied  on 
his  goods  and  chattels,  ftc.,  fhiling  which  to  be  committed  to  prison  till  he  produce  such 
certificates  and  witnesns.    XVI.  All  the  laws  made  and  provided  for  the  frequenting  of 
divine  service  on  the  Liord*s  day,  commonly  called  Sunday,  shall  be  still  in  force,  and  executed 
against  all  persons  that  oflend  against  the  said  laws,  except  such  person  come  to  some  con- 
gregation or  assembly  of  religious  wonhip  allowed  or  permitted  by  this  act.     XVI  I. 
Neither  this  act,  nor  any  clause,  article,  or  thing  therein  contained,  shall  extend,  or  be 
construed  to  extend  to  give  any  ease,  benefit,  or  advantage  to  any  papist  or  popish  recusant 
whatsoever,  or  any  person  who  shall  deny  in  his  preaching  or  writing  the  doctrine  of  the 
blessed  Trinity.    XVIII,  If  any  pemn  at  any  time  shall  willingly  and  of  purpose,  mali- 
doudy  or  oantemptoonsly,  oome  faito  any  cathednd  or  pariah  church,  chapel,  or  other  congre- 
gation permitted  by  this  act,  and  disquiet  or  disturb  the  same,  or  misuse  any  teacher  or 
preacher,  such  peraon  shall  find  two  sureties  to  be  bound  by  recognisance  in  fifty  pounds ; 
and  upon  eonvietion  shall  suffer  the  pain  and  penalty  of  twenty  pounds.    XIX.  No  congre- 
gatien  or  aasmbly  for  rsligioaB  worship  shall  be  permitted,  antil  the  phioe  be  certified  to 
the  bishop  of  the  diocese,  or  to  the  archdeacon,  or  to  the  justices  of  the  peace  at  the  general 
quarter  sessions,  in  which  such  meeting  shall  be  held  and  registered  in  the  said  bishop's  or 
archdeacon's  court,  or  quarter  sessions,  for  which  he  shall  pay  sixpence.* 

It  was  believed  for  many  years  that  the  toleration  act  only  suspended 
the  penalties,  but  did  not  take  away  the  crime  of  nonconformity.  It  was 
supposed  that  a  dissenter  could  be  fined  for  refusing  to  serve  a  civil  office, 
and  at  the  same  time  incur  all  the  penalties  of  the  test  and  corporation 
acts,  if  he  took  upon  him  any  such  office,  without  taking  the  sacrament 
according  to  the  form  and«custom  of  the  church  of  Enghmd.     About  the 

*  1  William  and  Marj-,  c.  18. 
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year  1709  Allan  Eyaiis,  Esquire,  being  chosen  sheriff  of  London,  lefose^ 
to  execute  the  office,  upon  the  grounds  of  his  being  a  dissenter,  and  of  in 
not  being  aUe  oonscientiouslj  to  take  the  sacrament  For  this  he  was 
prosecuted  bj  the  city  of  London,  who  brought  the  cause  before  the  house 
of  lords,  by  appeal  from  the  commissioneiB'  delegates,  who  had  ffm 
judgment  for  the  defendant  The  house  ordered  the  question  to  be  pro- 
posed for  the  opini<Mi  of  the  judges;  *^  how  far  the  defendant  might,  k 
the  present  case,  be  allowed  to  plead  his  disability  in  bar  of  action."  All 
the  judges,  except  the  baron  Perrot,  were  of  opmion,  '^  that  the  corpo- 
ration act  expressly  rendered  the  dissenters  ineligible  and  incapable  of 
senring,  and  that  the  toleration  act  amounted  to  much  more  than  a  mere 
exemption  from  the  penalties  of  certain  hiws,  by  freeing  the  difleotos 
from  all  obligation  to  take  the  sacrament  at  diurch,  abolishing  the  crinie 
as  weU  as  the  penalty  of  non-conformity,  allowing  and  protecting  ibe 
dissenting  worship;  and  therefore  that  the  defendant  may  plead  thii  du- 
abflity  in  bar  of  the  present  action/'  The  whole  of  the  judges'  ai^oieDti 
were  summed  up  by  the  learned  lord  Mansfield,  and  upon  this  ground 
the  house  of  lords  affirmed  the  judgment  of  the  commissioners'  ieiepks. 

Ever  since  the  toleration  act  was  passed,  it  has  been  the  ioraniUe 
practice  of  our  kings,  in  their  speeches  to  their  parliaments  upon  tbdr 
accessbn  to  the  throne,  after  dedacing  thev  affection  for  the  cbuicfaof 
England,  and  resolution  to  support  it,  to  add,  that  they  wiB  maiotain  the 
toleration  inviolable. 

A  protestant  dissenter  might  sit  in  eitlier  house  of  parliament,  bdof 
duly  qualified,  and  taking  the  oaths.  Roman  Catholics  did  not  enjoy 
altogether  the  same  privilegeB  as  other  dissenters.  They  could  not  dt  io 
either  house  of  parliament,  the  declaration  against  transubstaotiatioii 
proving  an  effectual  barrier.  Bat  all  the  severe  restrictions  to  which  ikej 
were  formerly  exposed,  were  removed  by  what  may  be  caHed  their  tolen- 
tkin  act  It  placed  them  under  the  same  protection  as  protestant  dis- 
■enters,  whilst  it  left  them  equally  under  the  disabilities  of  the  corpontkm 
and  test  acts.  In  the  reign  of  George  IV.  an  act  was  passed,  abrogadng 
the  test  and  corporation  laws.  By  a  subsequent  act,  the  act  of  30  Char. 
II.,  against  transubstantiatien,  invocation  of  samts,  and  the  sacrifice  of  the 
mass  was  repealed,  and  every  office  under  the  crown  laid  open  to  all 
inespectively,  except  that  Roman  Oathotics  aie  disabled  from  being  M 
chancellor  of  England  or  Ireland,  or  lord  lieutenant  of  the  latter  kingdom.* 

The  dissenters  are  now  a  numerous  and  very  respectable  body,  the 
greatest  proportion  of  whom  are  methodists  of  Uie  Westeyan  and  Wbitfiekl 
connexk>n,  although  there  are  many  other  denominations,  derifing  their 

*  .31  Geo.  III.,  which  see  p.  3^. 
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names  from  their  rarious  tenets.  The  descendants  of  the  puritans  are 
now  distinguidied  by  the  seyeral  denominations  of  presbyterians,  inde- 
pendents, and  baptists.  Each  hare  a  separate  society  in  London,  for  the 
support  of  the  poor  ministers  of  their  several  denominations.  Many  of 
the  chapels  belonging  to  the  presbyterians  hare  faDen  into  the  hands  of 
the  Unitarians,  who  are  aiso  a  numerous  body.  Many  of  the  laity,  how- 
ever, who  bad  joined  dissenting  bodies  from  the  want  of  church  accom- 
modation in  their  own  parishes,  returned  to  the  church  when  the  new 
churches  were  built  in  the  more  populous  places,  by  parliamentary  grants.* 


THE  ESTABLISHED  CHURCH  OP  SCOTLAND. 

It  is  now  impomble  to  ascertain  by  whom,  or  by  what  means  the 
Christian  church  was  first  planted  in  ScotUnd.  It  is  certain  that  it  was 
very  eariy  introduced.  In  our  sketch  of  the  church  of  England,  we  have 
shown  thai  St  Paul  planted  the  church  there,  while  the  Roman  armies 
were  still  in  Britam.  The  Romans  never  subdued  Scotland,  but  they 
penetrated  a  connderable  way  into  it.  It  is  more  than  probable,  it  is 
almost  certain,  that  Christian  teachers  would  follow  in  the  rear  of  their 
armies.  Tertullian,  an  ancient  father,  in  his  book  agamst  the  Jews, 
which  he  wrote  about  the  year  SOO,  expressly  mentions,  ^<  that  the  parts 
of  Britain  which  had  been  inaccessible  to  the  Romans,  were  subdued  to 
Christ.''  The  church  must  therefore  have  been  planted  here  before  the 
time  of  TertuUian.  Had  there  been  only  a  few  individuals  who  had  been 
converted  to  the  Christian  faith,  it  is  scarcely  probable  that  Tertullian 
would  have  asserted  that  the  kingdom  was  <<  subdued  to  Christ."  In 
those  early  days,  Christianity  was  propagated  with  a  rapidity  of  which  we 
have  now  no  conception.  It  is  natural  to  suppose  that  it  would  require  a 
number  of  years  to  convert  a  barbarous  nation  from  gross  idolatry  to  the 
worship  of  the  true  God.  This  appears,  however,  by  Tertullian's  account, 
to  have  been  accomplished  before  the  end  of  the  second  century.  Dr 
Lloyd,  a  learned  antiquary,  on  the  authority  of  Bede,  whom  he  quotes, 
says,  thai  ^<  the  Scottish  Picts  who  inhabited  that  part  of  Scotland,  which 
was  next  to  the  Britons,  received  the  Christian  faith  at  their  hands.  Bede 
teOs  OS,  that  in  the  year  413,  St  Ninian,  a  Briton,  was  the  author  of  their 
(the  Scots)  conversion,  and  that  at  his  preaching  they  left  the  error  of 
idolatry,  and  received  the  belief  of  the  truth.  There  is  no  reason  to  doubt, 
that  the  r«tigk>n  which  he  planted  then  among  the  Picts  was  the  same  that 

*  Nad^f  Hiftory  of  Uie  Purltanfl^-Bum'B  Eodetiastkal  Law.^Toinlin*a  Law  Die- 
tlonary...Appeiidiz  to  Dr  Furneaux*!  Leiten  to  Mr  Justkt  Blackitone.^-8tatatei  at 
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was  ertabliflhed  at  Rome  itself,  and  in  the  eivilbed  Britain,  and  in  aU  other 
provinces  of  the  empire."*  This  conversion  liappened  ifhik  Britain  wu 
stiil  under  the  Roman  government,  and  long  before  popery  was  known 
Ninian  was  ordained  a  bishop  by  Martin,  bishop  of  Tours,  in  Fnnee. 
He  erected  a  church  at  Whitehom,  in  Gallowaj^  which  from  its  beng 
built  of  white  stone,  was  caDed  the  Candida  easa,  or  the  white  chipd. 
^^  There,"  says  Lloyd,  on  the  authority  of  Bede,  <^  living  near  the  Pieti, 
he  was  often  conversant  with  them,  and  so  had  opportunity  to  go  in  unto 
their  country :  when  having  made  a  general  converBion  of  that  people,  he 
did  all  the  other  parts  of  an  apostle  ;  he  consecrated  bishops  among  then; 
he  ordained  priests,  and  divided  their  country  into  parishes:  andsobaTJog 
formed  and  settled  their  church,  he  died  about  eighteen  years  after  their 
conversion."f  That  division  of  the  Idngdom  which  lies  north  of  the 
Grampian  hills,  continued  in  idolatry  long  after  Ninian  had  settled  the 
church  in  the  southern  division.  Golumba,  a  presbyter,  has  the  honour 
of  planting  the  church  north  of  these  hills.  He,  with  twelve  compsnions, 
settled  in  Hyona,  about  the  year  563.  About  that  time  the  noonaitie 
life  came  into  fashion  in  Europe.  By  patience  and  peiseverance  Cdomhi 
succeeded  in  converting  Bridei,  a  prince  of  a  powerful  dan.  Br  \m 
authority  his  people  became  nominal  Christians,  and  Ghristianitj  gn- 
dually  spread  through  all  the  northern  parts.  He  erected  monasteries  m 
different  parts  of  the  country,  which  became  the  nurseries  of  religion  and 
learning.  In  fact,  they  vrere  the  schools  and  universities  of  those  sges. 
The  bishops  were  chosen  from  among  those  monks,  and  generallj  raided 
in  these  monasteries,  and  sent  theb*  clergy  to  officiate  in  sacred  things  at 
different  parts  of  the  district  The  origin  of  small  parishes,  and  of  the 
first  settlement  of  stated  parochial  ministers,  were  exactly  the  same  ia 
Scotland,  as  we  have  already  described,  under  the  Ghnrdi  of  Engiaod. 
Patronage  became  an  hereditary  right  in  the  same  manner.  It  is  therefore 
unnecessary  to  repeat  it  here. 

It  is  certain  there  were  monks  and  secular  priests,  who  were  called 
Ouldees,  not  only  among  the  Scots,  but  also  among  the  Britons  and  Irish. 
Sibbald  says  they  were  originally  the  clerics  or  clergy  who  landed  at  St 
Andrews  with  St  Regulus,  whom  the  old  register  of  St  Andrew  caBs  a 
bishop.  He  says  they  formed  his  chapter,  and  lived  in  cells,  hence  their 
name  of  Culdee8.t  ^^  The  convents  of  these  Guldees,"  says  Goodall, 
^^  constituted  the  chapter,  and  had  the  election  of  the  bishops  in  the 
several  places  where  bishops  were  established.  At  St  Andrews  they  con- 
tinued to  elect  the  bishops,  till,  in  the  year  1140,  a  priory  wss  erected 
there,  and  filled  with  canons  regular,  who  after  that  seem  to  ha? e  joined 

*  Ll03'd'8  Historical  Account.  f  Ibid.  \  Sibbald's  History  of  Fife,  p. ». 
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^vith  the  Ouldees  in  the  elections  of  bishops  untfl  the  year  1373;  about 
this  time  the  canons  jostled  the  Onldees  entirely  out  of  Uieir  right"  Mr 
Pinkerton,  a  learned  antiquary,  speaking  of  the  Guldees,  says :  <Mt  is 
clear,  from  ancient  charters,  that  Dsr  from  being  enemies  to  episcopacy, 
they  were  the  tery  men  who  chose  the  bidk^ps.  Doubtless,  he  who 
expects  to  find  in  Scotland  matters  not  to  be  found  in  any  neighbouring 
country,  only  shows  his  own  credulity;  and  that,  from  the  fourth  century, 
every  christian  country  had  its  bishops  is  too  wdl  known  to  be  insisted  on. 
When  St  Martin  first  brought  monks  into  Europe,  about  the  year  380, 
their  rigid  life  acquired  them  high  esteem.  In  short,  the  bishops  were 
chiefly  chosen  from  their  (the  Ouldees*)  order :  and  afterwards  usurping  the 
rights  of  the  people,  they  began  to  choose  the  bishops  from  among  them- 
selv^.  Hence,  in  the  middle  ages,  almost  every  monastwy  had  its  iMshop, 
almost  every  bishopric  its  monastery.''* 

'^  The  Guldees  were  not  confined  to  the  priory  of  St  Andrews,  hut  were 
scattered  over  the  country :  a^d  these  places  which  are  designed  KUSj  as 
Kilmenie^  were  their  seats.  They  were  wherever  a  monastery  or  priory 
came  to  be  built  afterwards ;  yea,  in  the  cathedrals  were  some  of  th^m,  as 
at  Abemethy,  Dunkeld,  and  Brechin.  They  lived  at  first  upon  the  labour 
of  their  hands,  and  the  oblations  on  the  altar ;  afterwards  donations  we^ 
made  to  them."f 

Spottiswood  says,  that  Congallus,  on  his  succession  to  the  throne, 
<'  considering  that  the  contempt  of  ministers  ever  breedeth  contempt  of 
religion,  did  carefully  provide  for  their  necessities,  appointing  to  them 
mansion  places  at  their  churches  where  they  served,  and  with  a  compe- 
tent portion  of  land  thereto  adjoining,  and  declaring  the  tenth  of  all  corns, 
fruits,  herbs,  and  flocks,  which  did  either  produce  or  nourish — to  appertain 
properly  to  the  church."  This  is  the  commencement  of  the  tithes  or  tiends 
of  Scotland,  but  which  were  commuted  in  the  stormy  reign  of  Charies  I. 
into  an  assessment  on  the  land,  payable,  not  in  the  first  instance  as  formerly 
by  the  tenant,  but  by  the  proprietor.  The  favour  shown  to  the  Scottish 
church  by  its  '*  nursing  fathers,"  soon  excited  the  pope's  avarice  and  am- 
bition. He  accordingly  despatched  emissaries  to  take  advantage  of  this 
new  opening  for  his  universal  dommion.  For  several  centuries  the  Scot- 
tish ecclesiastical  history  is  wrapped  up  in  all  the  contradictions  and  uncer- 
tainties of  monkish  traditions.  We  meet  with  little  very  interesting  down 
to  the  era  of  the  Reformation,  except  the  unceasing  efforts  of  the  See 
of  Rome  to  maintain  its  supremacy,  and  the  unspeakaUe  injury  done  to 
the  church,  by  compelling  the  bishops  to  repanr  to  Rome  for  consecration, 
and  thereby  io  leave  their  flocks  without  a  shepherd.     These  venerable 

*  Pinkerton*s  £nquir>',  vol.  ii.  p.  6.  c.  1.  f  Sir  R.  Sibbald*B  Hut.  of  Fife,  pp.  72,  73. 
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fathen  were  frequenUy  detained  there  for  jem,  on  Mnie  imagiiwT  «Mn»n<«i 
There  they  frequently  reoiained  .o  kmg  before  thew  dtopate.  w«»  mi^ 
or  before  the  pope  wonM  conrecnte  (hem,  that  death  Mirpri«d  ,th«n  ertha 
in  Rome  it«lf,  or  on  their  journey  homeward..  Thi.  o««K»ed  a  n« 
election  of  a  WAop,  a  new  journey  to  Rome,  mrf  new  delays  vex.^ 
and  diipute..  AB  the«>  circumrtancei,  howew,  added  prodigioudy  to  ib^ 
pride,  power,  and  wealth,  of  the  Roman  pontiff  But  the  T«»nt  dKH«^ 
in  the  mean  time  wa.  left  without  a  goromor,  and  both  the  deigj  ««i 
the  people  were  left  entirely  without  ovenight  or  control- 

Ttoopiniom  of  Wickliffe  were  extenrively  adopted  in  Bngb«l,»deffl 
fbuDd  their  way  fato  Scodand,  where  tho«.  who  embraced  them  were  oM 
the  »  LoDarf.  of  Kyle."  But  the  reformed  doctrine,  were  not  pMcW 
oily  by  any  perL  of  emmence  before  the  year  1684,  when  P«nd 
HSto.;  dioJTpermo,  publicly  premulgated  doctnne.  um^  ^ 
there  of  the  Ltin  chureh.  In  the  year  1642,  the  I«^*,^r"ft" 
oppo^tion  to  the  preteet  of  the  .pirituid  e-ate,  nljat  H  *«jlj^  J-^ 
fordl  our  wrereign  lady',  liege.,  to  hare  the  hoi,  wnt  of  the  Oii^ 

out  incurring  any  crime  for  hearing  or  reading  the  «me."    The  wfon«d 

S^^^inu^  to  g«n  prorelytcparticuUriy  through  the  «x«*«» 

of  John  Knox,  until  the,  were  embreced  by  the  greater  portjon  of  fl.ej* 

Sori^uding«,me  of  the  principal  noble,  and  gentlemen.  The««.u«^ 

Zi  boXther*,  they  renounced  the  doctrine.  «^«^^^ 

chureh  of  I^me,  ^  .ng.ged  to  maint«nand  P"""**^*  ^''T^^ 

premulgated.    In  the  year  1668.  the  reformem  amumed  the  d«^ 

Tthe  CoNOE.aATXO»,  «id  decreed  "that  m  all  par«*e.  ih  ^ 

LuM  be  inrtructed  to  read  the  common  prayere  and  le«on.  of  the  Ott 

tdt,^?lment  on  Sunday.  ^  o^her  fe-i«l  dayj  «co^; j^ 

form  ret  forth  in  the  Book  of  Common  Prayer."    F"»*  *^^ 

breught  into  the  country,  for  the  purpore  of  "PF^-K  *«  ^^^ 

andlndaring  the  kingdom.    There  were  expeUed  by  the  ««-««^ 

«ueenBH«brth.   A  pariiament,  or  rather  •  conventwn  of  the  Uu«  M^ 

oxercire  of  the  religion  of  Rome  under  pam  of  death.    The  Mu 

^^  mini.ter..  «.d  readere,  and  di,.ded  Uje  -^^^  ,^ 
^    Spotti«,ood«y.."thej|uper»^a^^^^^^ 
life,  and  their  power  wa.  epiwsepal      Mr  Erdane  ot  uun, 
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imbery  sajs,  ^*  I  undentand  that  a  bischope  or  superiDtendent  to  be  but 
le  office,  for  where  ihe  ane  » the  uther  is."   This  goreniinent  continued 
fom  1560  to  1579,  when  a  Genend  Aasemblj,  which  met  at  Leith,  drew 
A  a  concordat,  in  which  it  was  agreed,  ^<  that  those  who  had  the  old 
relatical  power  were  also  to  have  the  old  prelatical  names  and  titles  of 
irchbishops  and  bishops,"  and  accordingly  all  the  vacant  sees  were  filled  up. 
rbis  order  continued  till  the  year  1575,  when  Mr  Andrew  Melville,  in 
lie  General  Assembly  of  that  year,  ^^  propounded  a  question  touching  the 
iawfuUiess  of  the  episcopal  function."     From  that  period  the  controversy 
between  the  episcopalians  and  presbyterlans  continued  with  much  bitterness 
and  exasperation  on  both  sides,  till  the  year  1580.     In  that  year,  the  As- 
sembly passed  an  act,  declaring  *^  the  office  of  a  bbhop,  as  it  is  now  used, 
and  conunonly  taken  within  this  realm,  hath  no  sure  warrant,  authority, 
Qor  good  ground,  out  of  the  book  and  scriptures  of  God,  but  is  brought  in 
by  the  folly  and  corruption  of  men's  invention,  to  the  great  overthrow  of 
the  true  kirk  of  God."  They  threatened  the  bishops  with  excommunication 
if  they  did  not  instantly  resign  their  offices.     This  act  was  passed  in  the 
assembly  which  met  in  July;  at  that  period  the  General  Assembly  met  twice 
every  year,  and  at  the  second  or  October  meeting,  the  Assembly  appointed 
a  committee  to  erect  a  presbyterian  government.     Galderwood  says,  ^^  it 
was  thought  meet  that  the  derk  of  register  be  requested  to  concur  with 
Robert  Pont  and  some  others,  or  any  three  or  four  of  them,  to  devise  a 
plot  of  the  presbyteries  and  constitution  of  the  same  as  seemeth  best  in  their 
judgments,  to  be  reported  again  to  the  next  General  Assembly."    The  or- 
der, *^  to  devise  a  plot  of  the  presbyteries,"  was  giyen  by  the  Assembly  in 
1580.     But  it  was  the  latter  end  of  May,  1581,  before  the  presbytery  of 
Edinburgh  was  erected.     It  was  the  first  in  Scotland,  and  consisted  of 
sixteen  ministers  of  the  city  and  adjacent  parishes,  and  of  some  barons  and 
gentlemen  out  of  each  as  lay-elders.*     The  presbyterian  form  of  govern* 
ment  did  not,  however,  acquire  a  legal  establishment  till  the  year  1592. 
Jaoies  YI.  assented  that  year  to  an  act,  declaring,  <^  that  the  act  of  parlia- 
ment made  in  the  year  1584  against  the  discipline  of  the  kirk,  and  liberty 
thereof,  should  be  abrogated  and  annulled,  and  a  ratification  granted  of 
the  discipline  whereof  they  were  then  in  practice."     As  soon  as  the  pres- 
byterian government  was  thus  established,  a  commission  drew  up  the  Se- 
cond Book  of  Discipline,  in  accordance  with  the  change  in  the  go- 
vernment    "  Though,"  saye  Willison,  *'  the  civil  powers  after  the  year 
1560  were  favourable  to  the  Reformation  ;  yet  our  reformers  had  great 
and  long  struggling  with  many  who  were  addicted  to  prelacy  and  several 

*  CtUdcrwood's  History. 
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popish  errors  and  superstitions :  but  it  pleased  the  Lord  so  far  to  ooante- 
nance  and  help  them,  that  a  national  covenant  was  framed  and  entered  into 
for  the  support  of  the  Reformation.  This  covenant  was  at  first  subscribed 
by  the  king  and  his  household,  in  the  year  1580,  and  afterwards,  by  per- 
sons of  all  ranks  in  the  year  1581,  and  again  by  all  sorts  of  persons  in  the 
year  1590  ;  and  afterwards  presbyterian  government,  and  all  the  pieces 
of  reformation  then  attained  unto,  were  solemnly  ratified  by  the  king  and 
parliament  in  the  year  1592/'*  ^<But  these  bright  times  did  not  feng 
continue ;  clouds  did  soon  arise."  The  presbyterian  establishment  con- 
tinued no  longer  than  eight  years,  for,  in  the  year  1600,  James  restored  the 
old  titular  bishops  to  the  government  of  the  church,  and  to  their  poUdeal 
station,  as  one  of  the  three  estates  of  the  realm.  For  the  complete  aooom- 
plishment  of  his  designs  of  re-establishing  episcopacy,  James  convoked 
several  assemblies,  but  especially  that  at  Glasgow  in  the  year  16 10,  whereiR 
it  was  agreed  to  recognise  a  regular  episcopacy.  For  that  purpose,  three 
of  the  titular  bishops  proceeded  to  London,  and  received  conaeeratioD 
from  the  hands  of  the  English  bishops  appointed  for  that  purpose  by  the 
king.  On  their  return  they  consecrated  their  brethren,  which  order  eoo- 
tinued  till  the  celebrated  assembly,  which  met  at  Glasgow  in  the  reign  of 
Charles  L,  anno  1638. 

That  assembly  condemned  and  annulled  the  decisions  of  six  general 
assemblies,  together  with  the  court  of  High  Commission,  the  Book  of 
Common  Prayer,  the  Book  of  Canons,  and  the  Book  of  Ordination.  They 
next  deposed  the  bishops, '' declared  them  infamous,*'  and  excommunicated 
them,  and  '*  declared  them  to  be  of  those  whom  Christ  commandeth  to  be 
holden  by  all  and  every  one  of  the  faithful  as  ethnics  and  publicans.^'  This 
excommunication  has  never  been  rescinded.  At  this  time  also  the  solemn 
league  and  covenant  was  adopted  as  the  national  bond  of  union,  and 
imposed  as  the  terms  of  admission  to  the  Lord's  supper.  By  this  covenant, 
those  who  sign  it,  solemnly  swear  ^*  to  endeavour  the  extirpation  of  popery 
and  prelacy. ^^  In  the  year  1641,  the  presbyterian  became  again  the 
ecclesiastical  government  established  by  law.  *<  Accordingly,  the  solemn 
league  and  covenant  was  again  agreed  upon,  and  sworn,  in  the  year  1643, 
for  maintaining,  advancing,  and  carrying  on  the  work  of  reformation  in 
the  three  kingdoms.  In  this  covenant,  all  ranks  engaging  bound  them- 
selves to  personal  reformation,  and  in  their  several  stations  to  endeavour 
national  reformation,  to  preserve  Uhe  protetftaut  religion,  abolish  popery, 
prelacy,  superstition,  schism,  profaneness,  and  whatsoever  shall  be  found 
contrary  to  sound  doctrine,  and  the  power  of  godline8s."t  The  present 
Confession  of  Faith  was  drawn  up  and  agreed  upon  by  the  assembly  of 
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divioes  which  met  at  Westmingter,  together  with  the  Larger  and  Shorter 
Catechismsy  the  Directory  for  wonhip,  with  a  Directory  for  church  govern- 
ment, church  censures,  and  ordination  of  ministers.  In  the  year  1649, 
the  pariiament  fMMsed  an  act  abolishing  patronage,  and  vested  in  the 
people  the  right  of  electing  their  own  ministers.  During  the  protectorate, 
the  divine  right  of  presbytery  was  crushed  under  the  iron  hoof  of  Grom- 
welFs  dragoons.  He  suffered  neither  general  assemblies,  nor  synods  to 
meet,  and  even  forcibly  dissolved  one  assembly,  and  drove  the  ministers 
out  of  the  city,  *^  after  he  had  invaded  and  oppressed  the  country  with  an 
army  of  sectaries."  "  The  crowning  of  Charles  II.,"  says  Willison, "  drew 
down  the  wrath  of  the  sectarian  army  upon  us,  who  invaded  the  land,  shed 
much  blood,  conquered  us,  and  kept  us  in  bondage  ten  years.  During 
which  time,  a  sinful  toleration  of  sectarian  errors  was  granted  by  Cromwell 
and  his  council  in  Scotland."  * 

On  the  restoration  of  Charles  IL,  in  1660,  he  summoned  a  parliament, 
which  '^  razed  the  late  glorious  work  of  the  Reformation,  and  all  its  carved 
work  broke  down  with  hammers  as  it  were,  all  at  once."t  The  parlia- 
ment, by  the  Act  Rescissory,  annulled  all  the  parliaments  from  1640  to 
1661,  asserted  the  king's  supremacy  in  all  causes  civil  and  ecclesiastical, 
and  declared  all  meetings  and  assemblies,  leagues  and  covenants,  without 
the  king's  authority,  to  be  unlawful.  In  particular,  they  declared  the  so- 
lemn league  and  covenant  to  be  unlawful,  and  absolved  all  men  from  all  its 
obligations,  and  commanded  that  instrument  to  be  burnt  by  the  common 
hangman,  as  it  had  been  in  London.  Presbytery,  together  with  all  that 
had  been  done  in  the  late  period,  was  overthrown  with  marks  of  the  greatest 
indignity.  Diocesan  bishops  were  restored  to  their  dignities  and  jurisdic- 
tions. And  the  act  of  1592,  and  all  other  laws  which  ascribed  ecclesiastical 
power  to  the  presbyterian  courts,  were  repealed.  The  king  by  proclama* 
tion  declared  liis  royal  pleasure  in  restoring  the  government  of  the  church 
by  archbishops  and  bishops,  as  it  stood  in  the  year  1637.  Accordingly, 
Mr  James  Sharpe  and  other  three  ministers  went  to  London,  and  were 
first  ordained  deacons,  next  priests,  and  aflerwards  consecrated  bishops. 
On  their  return  they  consecrated  others  to  the  vacant  bishoprics,  and  they 
all  took  their  seats  in  parliament  as  one  of  its  estates,  the  old  line  of  bishops 
having  all  died  out. 

The  ejected  ministers  began  to  preach  to  those  who  still  adhered  to  pres- 
bytery, at  first  in  private  houses,  but  afterwards,  as  theur  foUowers  increased, 
they  preached  in  the  open  air.  By  an  act  1670,  these  meetings  were  dis- 
charged as  seditbus  assemblies  and  conventicles,  under  penalties  which 
gradually  increased,  until  at  last  the  punishment  of  death  and  confiscation 
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was  denounced.  The  goTernment  enacted  a  toleration  for  theae  minirten 
and  their  hearers,  or  an  indttl^enee  as  it  was  called,  to  some  of  the  pret- 
bjterian  ministers  to  preach  in  vacant  churches,  under  certain  lioiitatioiu; 
such  as  their  being  confined  within  their  own  parishes,  and  not  eooourag- 
ing  those  of  other  paiishes  to  resort  to  them,  forbearing  to  lecture  before 
sermon,  not  preaching  in  churchyards,  and  not  admitting  unindulged  mi- 
nisters to  assist  them.  This  toleration  was  cheerfullj  accepted  by  most  of 
the  presbyterians;  but  a  party,  known  by  the  name  of  Govenantera,  rejected 
and  refused  any  toleration  from  a  ^^  magistrate,  as  a  sinful  encroachmeBt 
upon  Christ's  headship  over  the  church."  Some  of  them  *^  condemned 
tlie  indulged  so  far,  as  to  preach  up  a  separation  from  them  ;  npon  which 
followed  very  sad  and  mournful  divisions  among  the  people  of  God^  even 
while  under  violent  persecution,  the  fruits  whereof  continue  to  this  day.'' 
These  covenanters,  after  undergoing  a  bitter  persecution,  were  at  bst 
driven  to  take  up  arms  against  the  government  and  in  self-defence,  but 
they  were  deficient  in  unanimity  of  purpose,  and  notwithstanding  some 
slight  successes  at  their  first  rising,  they  were  totaUy  defeated  and  dispeised 
at  Bothwell  Bridge. 

On  his  accession,  James  II.,  by  virtue  of  his  prerogative  royal,  dis- 
pensed with  laws  at  his  own  pleasure,  and  particularly  suspended  all  the 
penal  laws  against  Roman  catholics.  By  proclamation,  1687,  be  suspended 
all  the  penal  laws  against  presbyterian  non-conformists,  and  gave  liberty 
to  all  his  subjects  to  meet  and  serve  God  in  their  own  way  and  manner, 
either  publicly  or  privately.  Enjoining  them  merely,  to  take  care  that 
nothing  be  taught  or  preached  that  might  anywise  tend  to  alienate  the 
hearts  of  his  people  from  him  or  his  government  This  toleration  was 
generally  accepted,  and  the  presbyterian  ministers  who  were  abroad  re- 
turned home,  and  erected  meeting-houses.  It  however  made  a  schism  in 
that  body,  and  it  is  in  the  present  day  gravely  stated,  that  **  it  is  deeply 
to  be  lamented  that  most  of  the  presbyterian  ministers  in  Scotland  accepted 
of  it,  and  some  of  them  sent  an  address  to  the  king,  thaiJcing  him  in  their 
own  name  and  that  of  their  brethren,  for  his  gracious  and  aurpriaog 
favour,  and  promising  an  entire  loyalty  in  doctrine  and  practice."  * 

On  the  Revolution  which  took  place  in  1688,  the  presbyterians  m  the 
fi?e  associated  shires  rose  en  maasey  and  *'  rabbled  "  out  the  clergy  from 
their  houses  and  livings,  and  reduced  them  to  beggary  and  want.  In  April 
1689,  a  convention  of  estates  met  at  Edmburgh,  and  declared  in  their 
Bill  of  Rights,  *^  that  prekicy,  and  the  superiority  of  any  office  in  the 
church  above  presbyters,  is,  and  hath  been,  a  great  and  insupportaUf 
grievance  and  trouble  to  this  nation,  and  contrary  to  the  inclinations  of 
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the  generality  of  the  people  ever  since  the  Reformation,  (they  having  re- 
formed from  popery  by  presbyterg,)  and  therefore,  ought  to  be  abolished." 
Accordingly  episcopacy,  which  had  been  forced  upon  the  people  at  the 
point  of  the  sword,  during  the  evil  days  of  Charles  II.,  was  formally 
abolished  by  act  of  parliament  in  July  1689,  and  all  acts  and  statutes 
formerly  passed  in  its  favour  were  rescinded.  The  greater  part  of  the 
episcopal  clergy  were  immediately  ousted  from  their  livings,  and  in  April 
1690,  all  the  surviving  presbyterian  ministers  were  restored  to  the  vacant 
parishes.  The  same  parliament  repealed  the  act  for  the  king's  supre- 
macy in  ecclesiastical  causes,  also  those  against  conventicles  and  non- 
conformity, and  for  subjecting  persons  to  penalties  for  subscribing  the 
solemn  league  and  covenant  In  the  session  of  June  1690,  the  West- 
minster Confession  of  Faith  was  read  before  parliament,  and  ratified. 
Presbyterian  government  and  discipline  was  at  the  same  time  established, 
and  all  the  acts  made  against  it  were  formally  repealed.  The  five  articles 
of  Perth  were  also  repealed.  The  General  AssemUy  was  appointed  to 
meet  for  the  first  time  under  the  new  establishment  in  October  1690.  At 
this  meeting  lord  Carmichael  was  the  royal  commissioner.  He  presented 
William's  letter  to  the  Assembly,  <^  expressing  his  affection  for  them,  but 
pressed  calmness  and  moderation  in  their  proceedings  in  veiy  strong  terms, 
yea  told  them,  that  his  authority  should  never  be  a  tool  to  their  irregular 
passions." 

The  presbyterian  establishment  is  governed  by  kirk  sessions,  presbyteries, 
synods,  and  general  assemblies.  The  form  of  worship  is  extemporary, 
*^  the  ministers  being  the  mouths  of  the  people  unto  God.^  And  the  Di- 
rectory asserts  **  that  the  liturgy  hath  been  a  great  means  to  make  and 
increase  an  idle  and  unedifying  ministry,  which  contented  itself  with  set 
forms,  made  to  their  hands  by  others,  without  putting  forth  themselves  to 
exercise  the  gift  of  prayer,  with  which  our  Lord  Jesus  Christ  pleaseth  io 
furnish  aU  his  servants  whom  he  calls  to  that  ofiSce."  And  ^'  the  spirit  of 
prayer  u  given  unto  all  the  children  of  God  in  some  measure,  for  enabling 
of  their  hearts  to  conceive,  and  their  tongues  to  express,  convenient  de- 
sires unto  God."  The  Confession  of  Faith  maintains,  that  ^*  by  the  decree 
of  God,  for  the  manifestation  of  his  glory,  some  men  and  angels  are  pre- 
destinated unto  everlasting  life,  and  others  foreordained  to  everlasting  death. 
These  angels  and  men,  thus  predestinated  and  foreordained,  are  particularly 
and  unchangeably  designed,  and  their  number  is  so  certain  and  definite, 
that  it  cannot  be  either  increased  or  diminished." — **  Ndther  are  any  other 
redeemed  by  Christ,  effectually  called,  justified,  adopted,  sanctified,  and 
saved,  but  the  elect  only." — *^  They  whom  God  has  accepted  in  his  Be- 
loved, effectuaOy  called,  and  sanctified  by  his  Spirit,  can  neither  totally  nor 
finally  fall  away  from  the  state  of  grace,  but  shall  certainly  persevere  therein 
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to  the  end,  aod  be  etemallj  saved."  The  25th  article  of  tbe  treat;  of 
union  gave  the  presbyterian  establishment  a  degree  of  security  vihich  it  did 
not  before  possess.  It  removed  much  of  that  jealous;  with  which  it  viewed 
its  predeeessor,  the  humbled  episcopal  church.  When  a  bill  was  brought  into 
the  Scottish  parliament,  to  grant  the  episcopalians  a  toleration,  and  rdiete 
them  of  the  persecution  they  then  sustained,  the  presbyterr  of  Edinburgh 
presented  so  violent  a  remonstrance  that  the  bill  was  withdrawn.  In  their 
remonstrance  the  Assembly  declared,  ^<  that  to  grant  any  toleration  to  those 
of  the  episcopal  way  was  to  establish  iniquity  by  law." 

In  our  account  of  the  united  church  of  England  and  Ireland,  we  have  shown  that  pen^ 
preHented  to  a  benefice  are  tried,  ordained,  admitted  and  inducted  by  a  bishop.  In  the 
estabiishment  of  Soothmd,  the  nme  procenei  are  performed  by  a  eolleg-e  of  presbyters,  actisf 
by  their  moderator.  In  both  cases  the  idea  of  an  establishment  implies  that  in  the  admiskai 
of  its  ministen,  the  civil  and  ecclesiastical  lavrs  should  concur.  Principal  Hill  has  arranged 
this  information  under  four  heads,  and  whose  respectable  authority  we  here  chiefly  fuUow : 
I.  Trial  of  quaUftcationsi  II.  Presentation.  III.  The  call,  or  voice  of  the  people.  IV. 
The  deed  of  the  presbytery. 

1.  TaiAL  OF  QUALIFICATIONS  — The  laws  of  the  state  require  that  the  candidate  shall  tzie 
the  oath  of  allegiance.  The  ecclesiastical  laws  require  the  presbytery  to  tr\',  examine,  asd 
finally  decide,  regarding  his  doctrine,  literature,  and  moral  character.  On  any  of  these 
pdnta  no  appeal  is  permitted  from  an  eoclesiaBtical  to  a  civil  court.  The  previous  educatian, 
amount  of  testimonials  from  professors  in  any  of  the  univenities,  the  nature  of  the  exerases 
for  trial,  and  several  other  minor  requisites  for  a  license,  are  all  fixed  by  standing  laws. 
After  a  full  course  of  philosophy  in  one  of  the  universities^  and  the  study  of  divinity  for  the 
prescribed  time,  a  student  may  be  proposed  to  a  presbytery  for  trial.  Previous  to  whlcb, 
however,  the  consent  of  the  synod  must  be  obtained.  Should  any  report  unfitvouraUe  to 
the  student's  character  be  communicated  to  the  synod  by  any  presbytery  within  its  juriadie- 
tion,  his  trials  cannot  proceed  till  inquiry  is  made.  A  student  suffering  oppression  or  injus- 
tice in  his  trials  from  the  presbytery,  has  the  right  of  appeal  to  the  synod,  and  eventually 
to  the  general  assembly.  Licenses  to  preach  granted  by  English  dissenting  dasses^  or  by 
any  foreign  Christian  communities,  are  not  recognised  by  the  Scottish  establishment  *'Tbe 
general  assembly  did,  and  hereby  do,  enact  and  prohibit  all  persons  educated  or  residing 
within  tbe  bounds  of  this  church,  from  going  out  of  its  bounds  to  obtain  llceiises  to  preach; 
and  prohibit  all  preachers,  licensed  by  this  church,  from  gohig  without  its  bounds  to  obtain 
ordination,  unless  they  are  called  to  a  particular  congregation  in  another  country.  And 
enacts,  that  licenses  obtained  in  this  manner  shall  not  be  received,  or  have  any  effect  in  this 
church ;  and  such  preachera  as  contravene  this  act,  shall  forfeit  the  license  formeriy  given 
them,  and  be  no  longer  entitled  to  the  privileges  which  belong  to  a  preacher  of  the  go^  m 
this  church.'** 

By  act  of  assembly  t  no  person  can  be  licensed,  ordained,  or  admitted,  respectively,  miles 
they  subscribe  the  following  formula,  by  which  they  testify  their  attachment  to  the  doctrine, 
worahip,  discipline,  and  government  of  the  established  church  :  "  I  do  hereby  declare,  that 
I  do  sincerely  own  and  believe  the  whole  doctrine  contained  in  the  Confessian  of  Faith, 
approven  by  the  general  assemblies  of  this  national  church,  and  ratified  by  the  law  in  the 
year  1690,  and  frequently  confirmed  by  divers  acts  of  parliament  since  that  time,  to  he  the 
truths  of  God ;  and  I  do  own  the  same  as  the  confession  of  my  fisdth.  As  Ukewise  I  do 
own  the  purity  of  worship  presently  authorized  and  practised  in  this  church ;  and  also  the 
presb}terian  government  and  discipline,  now  so  happily  established  therein :  which  doctrine 
worship,  and  church  government,  I  am  persuaded  are  founded  upon  the  word  of  God,  and 
agreeable  thereto.    And  I  promise,  that,  through  the  grace  of  God,  I  shall  firmly  and 
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constantly  adhere  to  the  same;  and  to  the  utmost  of  my  power,  shall  in  my  station,  Hssert, 
nmintain,  and  defend  the  said  doctrine,  trorship,  discipline,  and  government  of  this  chuah 
by  Jcirlc  sessions,  presbyteries,  provindal  synods,  and  general  assemblies  t  and  that  I  shall  in 
my  practice  oonlbrm  myself  to  the  nid  worship,  and  submit  to  the  nid  discipline  and  govern- 
ment,  and  never  endeavour,  directly  or  indirectly,  the  prejudice  or  subversion  of  the  same. 
And  I  do  promise  that  I  shall  follow  no  divisive  courses  from  the  present  establishment  in 
this  church ;  renoundnf  all  doctrines,  tenets,  and  opinions  whatsoever  contrary  to,  or  inoon- 
sisteot  with,  the  said  doctrine,  worship,  discipline,  and  government  of  this  church." 

In  this  early  stage,  candidates  are  denominated  r&OBATioMERS.      They  are  un'er  the 
inspection,  and  in  some  respects  subject  to  the  orders  of  the  presbytery  within  which  they 
reside.    During  the  period  of  their  probation  they  are  not  authorized  to  administer  the 
Bftcnunents,  but  are  licensed  to  preach.     A  title  is  not  necessary,  as  in  England,  before 
obtaining  orders.     A  probationer,  therefore,  remains  without  any  regular  employment  or 
fixed  charge,  until  he  receive  a  presentation.     But  he  may  assist  any  settled  minister  who 
it  disabled  by  age  or  sickneai.    W  hen  he  is  presented  by  a  patron  to  a  charge,  he  undergoes 
a  second  trial,  ai^  again  subscribes  the  above  formula.    If  the  presbytery  declare  him  to  be 
unqualiiied  either  in  doctrine,  literature,  or  moral  character,  his  presentation  is  void.    But 
the  syned  or  aaembly  may  reverse  this  decision  on  appeal,  and  then  the  presentatlan  is  good. 
II.  PassKNTAnoN. — The  assembly  of  the  year  1665,  expressed  their  opinion  on  this  head 
to  queen  Mary,  as  follows:  <*  Our  mind  is,  not  that  her  majesty,  or  any  other  patron,  should 
be  defrauded  of  their  just  patronages ;  but  we  mean,  whensoever  her  nugesty,  or  any  other 
patron,  do  present  any  person  unto  a  tienefice,  that  the  penon  presented  should  be  tried  and 
examined  by  the  judgment  of  learned  men  of  the  church,  such  as  are  the  present  super* 
intendents;  and  as  the  presentation  unto  the  benefice  appertains  unto  the  patron,  so  the 
ooUation,  by  law  and  reason,  belongs  unto  the  church;  uid  the  church  should  not  be  de- 
frauded of  her  ooUation,  no  more  than  the  patrons  of  their  presentation ;  for  otherwise,  if  it 
be  lawful  to  the  patrons  to  present  whom  they  please,  without  trial  or  examination,  what 
can  abide  in  the  church  but  mere  ignorance  ?"    An  act  of  parliament  in  1567,  ordains  that 
"  the  presentation  of  fatik  patronages  alwaies  (shall  be)  reserved  to  the  just  and  andent 
patrones ;  and  that  the  patroun  present  ane  qualified  persoun  within  sex  monthes  to  the 
superintendent  of  thay  partis  quhair  the  laenefioe  lyes.***.   The  act  which  established  the 
presb^terian  government  in  159S,  ordains  that  all  the  presentations  to  benefices,  which  had  up 
to  that  date  been  executed  by  the  bishops,  were  to  be  devoted  to  the  presbyteries ;  who  were 
"  bound  and  astricted  to  receive  and  admit  quhatsumever  qualified  minister  was  presented  be 
his  majesUe  or  laiclc  patrones."t 

At  the  Revelation,  when  the  presbyterian  government  was  again  established,  an  act  of 
parliament  constituted  the  heritors  and  kirk  session  of  every  parish  patrons.  |  This  act  was 
repealed  by  the  following  act;  *<  Whereas  by  the  ancient  Uws  and  customs  of  that  part  of 
Great  Britain  called  Scothind,  the  presenting  of  ministers  did  of  right  belong  to  the  patrons 
until,by  the  late  act  of  William  and  Mary  coviceming  patronages,  the  presentation  was  taken 
from  the  patrons  and  given  to  the  heritors  and  elders  of  the  respective  parishes ;  and  in  place 
of  the  right  of  presentation,  the  heritors  and  liferenters  of  every  parish  were  to  pay  to  the 
respective  patrons  a  small  and  inconsiderable  sum  of  money,  for  which  the  patrons  were  to 
renounce  tueir  presentation  in  all  time  thereafter,  &c  And  whereas  that  way  of  calling 
ministers  has  proved  inconvenient,  and  has  not  only  occasioned  great  heats  and  divisions 
among  those  who  by  the  aforesaid  act  wero  entitled  and  authorized  to  call  ministers,  but 
likewiae'has  been  a  great  hardship  upon  the  patrons,  whose  predecessors  had  founded  and 
endowed  those  churches,  and  who  have  not  received  payment  of  satisflEiction  for  their  right  of 
{•tranage  from  the  aforesaid  heritors  or  liferenters  of  the  respective  parishes,  nor  have 
granted  renunciations  of  their  said  rights  on  that  account.  Therefore  the  aforesaid  act 
confeming  patronages  is  repealed  and  made  void ;  and  that  in  all  time  coming  the  right  of 
*U  and  every  patron  to  the  presentation  of  ministers  to  churches  and  benefices,  and  the  dis- 
P<«og  of  facant  stipends  for  pious  uses  within  the  parishes,  be  restored,  settled,  and  oon- 

•  Act  lfi67,  c  7.  t  Act  1592,  ell  1.  t  Act  1690,  r.  23. 
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Armed  to  them ;  and  that  from  and  after  the  Ist  of  May  1712,  it  shall  and  may  be  hwfid 
for  her  majesty,  her  hein  and  euooessors,  and  for  erery  other  penon  who  has  a  right  to  my 
patnmaj^e  (who  have  not  made  and  mbscribed  a  formal  renunciation  thereckf  under  tbtir 
hands)  to  present  a  qualified  minister  to  any  church  whereof  they  are  patrons  which  shall 
happen  to  be  vacant ;  and  the  presbytery  of  their  respective  bounds  shall  and  is  hereby 
obliged  to  receive  and  admit  in  the  same  manner  such  qualified  peison  or  minister  as  sfasa 
be  presented  by  the  respective  patrons,  as  the  persons  or  miuisteis  preaentad  before  the 
making  of  this  act  ought  to  have  been  admitted.  '^  One  of  the  sections  of  this  act  provided, 
<*  that  in  case  the  patron  of  any  church  shall  neglect,  or  refuse  to  present  a  qualified  min- 
ister to  such  church  that  sh  lU  at  any  time  be  vacant,  for  the  space  of  six  months  after  sadi 
vacancy  shall  happen,  the  right  of  presentation  shall  aocnie  and  belong  from  that  time  to  the 
presbytery  of  the  bounds  where  such  church  is,  who  are  to  present  a  qualified  person  for 
that  vacancy,  tanquamjure  devoluto," 

This  W  of  the  legislature  was  complained  of  as  a  grievance  and  a  direct  invasion  of  ±t 
privileges  of  the  establishmenL  The  general  assembly  made  many  iDefl«9Ctual  efforts  te 
obtain  its  repeal,  during  the  greater  part  of  the  eighteenth  century.  In.tlieir  annual  in- 
structions to  the  commission  of  assembly,  they  directed  that  body  which  acts  in  tlie  inteml, 
to  seise  ewwy  favourable  opportunity  of  making  due  application  to  the  idn^;  and  pariismeot 
for  redress.  On  this  subject  parliament  has  ever  been  inexorable.  But  an  act  was  paaed 
by  the  General  Assembly  in  1834,  bestowing  upon  the  heads  of  fiunilies  in  a  parish  the  ri^ht 
of  rejecting  a  presentee,  without  assigning  any  reason.  TJiis  important  act  does  away  mith 
much  that  was  objectionable  in  the  act  of  queen  Anne.  Lord  Monoief  had  tiie  lunoar  cf 
introducing  it,  which  he  did  by  stating  tint  it  was  a  fimdamental  law  of  the  church,  thst  no 
minister  should  be  intruded  upon  a  parish  contrary  U>  the  will  of  the  oongngatioiL  Hk 
motion  was  as  follows :  **  That  tha General  Assembly  do  declare,  that  it  is  a  fundamental  bw 
of  this  church,  that  no  pastor  shall  be  intruded  on  any  congregation  eoiitraiy  to  the  wili  if 
the  people  *,  and  that,  In  order  to  carry  this  prindpie  faito  full  effect,  the  presbyteries  of  the 
church  shall  be  Instructed,  that  if  in  moderating  a  call  to  a  vacant  pastoial  charge,  the  major 
part  of  the  male  heads  of  families^  members  of  the  vacant  oongrq^ationy  and  in  full  oommo- 
nlon  with  the  church,  shall  disapprove  of  the  person  in  whose  fiivour  the  call  is  proposed  ti> 
be  moderated  in,  such  disapproval  shall  be  deemed  sufficient  ground  tor  the  presbjleiy  re- 
jecting such  person,  and  that  he  shall  be  rejected  accordingly,  and  due  notice  thereof  foftb- 
wlth  given  to  all  conoenied ;  but  that,  if  the  major  part  of  the  said  heads  of  families  siiali  i^ 
disapprove  of  such  person  to  be  their  pastor,  the  presbytery  shall  proceed  with  the  aediemem 
according  to  the  rules  of  the  church ;  and  further  dedare,  that  no  person  shall  be  held  to  be  en- 
titled to  disapprove,  as  aforesaid,  who  shall  refuse.  If  required,  solemnly  to  decfaue^  in  presence 
of  the  presbyteries,  that  he  is  actuated  by  no  fiustlous  or  malicious  motive,  bat  aoJely  by  a 
conscientious  regard  to  the  spiritual  interests  of  himself  or  congregation.  *  This  motioB 
was  carried  by  184  against  138,  and  has  now  become  the  hiw  of  the  church. 

A  series  of  regulations  for  giving  effect  to  this  decision  was  afterwards  moved  in  the  Ai- 
sembly,  and  were  in  substance  as  follows :  *^  The  persons  entitled  to  object  to  a  presentee 
are  the  male  heads  of  fhmilles  in  full  communion  with  the  church.  The  presentee  hann^ 
preached  at  least  once  before  the  congregation,  the  said  communicants,  on  the  day  appointed 
for  moderating  the  call,  may  allege  special  objections  to  his  morals  or  doctrine,  or  liis  suffi- 
ciency and  fitness  for  the  particular  chaiige;  and  these  must  be  substantiated  in  the  usoal 
way  to  the  satisfiictlon  of  the  church  courts.  Secondly,  the  said  communknnts  may  expres 
*  dissent '  without  reason  given,  either  viva  voce  or  in  writing :  if  the  diasentiencs  are  k» 
than  one-half  of  the  qualified  commimicants,  their  opposition  is  no  bar  to  the  appointment  oi 
the  presentee :  if  they  form  an  apparent  majority,  the  presbytery  is  to  adjourn  prcceedii^ 
to  a  second  meeting,  at  the  distance  of  ten  da}-s,  and  in  the  interval,  if  they  see  proper,  cr 
aro  requested,  may  appoint  him  to  preach  again  to  the  congregation.  At  tlie  a^jounied 
meeting,  former  dissents  may  be  withdrawn,  but  no  new  ones  can  be  tendered  without  res- 
sons  given,  and  in  this  case  the  presbytery  decides  on  their  competence.     If  the  diasentieua 

*  12  Anne,  c.  18. 
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then  penisi  in  their  diannts,  and  are  found  to  be  a  majority  of  the  congregation,  the  presen- 
tadan  falla  to  the  ground ;  but  at  the  demand  of  the  patron,  or  preKntee,  or  any  member  of 
the  presbytery,  any  or  all  of  the  dissentients  may  be  cited  to  appear  at  a  third  meeting,  ten 
days  fkom  the  aeoond,  and  purge  themselTei  of  impure  motiTes,  by  dedaring  tliat  they 
are  not  actuated  by  private  malice,  but  by  a  conscientious  regard  to  the  spiritual  interests  of 
themaelveB  or  the  oongrsgation.  Any  person  so  dted,  neglecting  to  ma^  the  declaration, 
is  struck  off  the  list  of  dissentients.  "When  the  patron  n&mes  a  second  presentee,  the  same 
proceedings  are  rspeated  %  and  if  he  and  the  parisliianers  cannot  come  to  an  underrtanding 
^thin  the  usual  period  of  six  months,  the  jut  detfohUum  of  the  presbytery  comes  into  ope- 
ration.  Against  the  presentee  named  by  it  no  dissent  without  reason  given  is  available,  but 
the  preaentatkm  is  conducted  in  the  old  form.  A  roU  of  the  qualified  communicants  is  to 
be  kept  by  the  session  cleric,  and  revised  annuaUy  In  November  after  the  sacrament." 

III.  Tub  Call,  oa  Voicx  of  thk  Pbotle. — The  geneial  aawmUy  of  1834,  as  we  have 
seen  in  the  foregoing  section,  paaMd  an  act  conferring  on  the  heads  of  &miiies  the  right  of 
rejecting  a  presentee  without  aaigning  any  reason.    Up  to  this  period,  the  power  of  parish- 
ioners ragvding  the  settlement  of  their  minister  was  merely  nominal,  for  although  the  fi>r. 
mality  of  •*  a  call "  was  regulariy  gone  through,  it  could  be  considerBd  in  no  other  light  than 
a  formality,  so  long  as  the  power  of  rerjection  was  withheld  from  them;  The  order  of  making 
a  call  has  not  been  altered  by  the  recent  enactment  and  is  as  fbllows:  Before  undergoing  his 
seoond-trial,  a  probationer  if  presented  is  appointed  by  the  presbyteiy  to  preach  in  the  parish 
churah,  on  a  day  at  least  ten  days  af  terwaidsL   On  wl^ch  day,  the  presbytery  assemble  at  the 
church  of  the  parish  to  be  filled,  whether  the  presentee  be  an  ordained  minister  or  a  probaF- 
tioner.  One  of  their  number,  by  appointment,  then  preaches  a  sermon  suitable  to  the  oocasien. 
The  people  are  then  informed  tluit  the  probationer  or  minister  has  been  presented  by  the 
patron.    They  are  next  asked  to  subscribe  a  paper  named  ▲  call.    This  call  is  an  invita- 
tion to  the  presentee  to  become  their  minister,  and  a  promise  of  subjection  in  the  Lord. 
This  Is  a  custom  commensurate  with  the  presbyterian  government.    It  Is  meant  to  be  an 
encouragement  for  the  laboun  of  their  future  minister,  by  an  expression  of  the  approbatien 
of  the  people.    One  of  the  legal  stepe,  therefore,  in  the  settlement  of  a  minister,  is  a  sentence 
of  the  presbytery  sustaining  the  call. 

The  constitution  of  the  establishment  provides  another  method  for  making  the  voice  of 
the  people  legally  known  in  the  admiseion  of  their  minister.  This  is  by  conferring  the 
right  on  the  parishioners  of  appearing  as  the  presentee's  accusers.  They  may  at  any  time 
during  his  trhde^  give  a  written  accusation  to  the  presbytery,  charging  him  with  immomlity 
of  conduct,  or  of  unsoundness  of  doctrine.  When  this  accusation  is  presented,  the  parishioneis 
bind  themselves  to  prove  it,  under  pain  of  eodesiasdcal  censures.  This  is  a  bar  to  the 
settlement  till  the  accusation  be  discusMd.  After  the  trials  of  the  presentee  are  finished, 
a  paper  called  an  xdict  is  read  finom  the  pulpit,  summoning  all  who  have  any  objections  to 
the  life  or  doctrine  of  the  presentee  to  appear  on  the  day  appointed  for  his  ordination.  The 
day  of  ordination  is  appointed  at  not  less  than  ten  days  ficom  the  day  on  whksh  the  edict  was 
read ;  when  those  prd'erring  charges  may  state  their  otjections  onlly,  vrithout  the  formality 
of  writing.  If  the  charge  is  frivolous,  the  presbytery  will  disregard  it ;  and  as  proof  must 
be  instantiy  produced,  the  edict  does  not  afibrd  any  occasion  of  vexatious  ^elay.  This  exhibits 
the  jeelousy  with  which  the  constitution  watches  over  the  qualifications  of  candidatee,  and 
fumiihee  a  lesson  of  droumspection  to  all  who  direct  their  views  to  the  minlstiy. 

I Y.  DstD  or  THK  PaxsBTTSRT.— On  the  day  appointed  for  the  ordination,  the  presbytery 
again  meets  at  the  church  to  be  filled,  to  complete  the  settlement  of  the  presentee,  provided 
no  bar  has  arisen  in  consequence  of  the  edict  After  an  appropriate  sermon,  one  of  the 
memben  of  presbytery,  who  has  been  appointed  for  the  duty,  asks  at  the  probationer  the 
follotving  questioTis : 

"  1.  Do  you  believe  the  Scriptures  of  the  Old  and  New  Testament  to  be  the  word  of 
God,  and  the  only  rule  of  faith  and  nurnnerst  2.  Do  you  sincerely  own  and  believe  the 
whole  doctrine  contained  in  the  Gmfession  of  Faith,  approven  by  the  general  assemblies  of 
this  church,  and  ratified  by  fatw  in  the  year  1690,  to  be  founded  upon  the  word  of  God  f 
And  do  you  acknowledge  the  same  as  the  confession  of  your  (aith ;  and  will  you  firmly  and 
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eonlnitiy  adhere  thereto,  and  to  the  lUmoitof  ywr  power  aMertf  ■minftiin,  ttid  defieod  tbe 
■ime»  and  the  purity  of  wonUp  aa  proMsntly  practiaed  in  thia  national  cbwrcfay  and  aam«d 
in  the  15th  act  of  aaMmbly  1707 !  3.  Do  you  diaown  all  Popiah«  Arian*  Socinkm,  Axnamuh 
Boadgnlan,  and  other  dootrinai  add  opiniona  nfaataeevar,  omtraiy  to»  nod  ttmnwaiatant  witk, 
the  foraaaid  oonAidon  of  ftith !    4  Are  yon  peiauaded  that  the  preabyterian  govenuacBt 
and  diadpiine  of  thia  chansh,  are  founded  on  the  word  of  God,  and  airnealila  tJi«reto  T  And 
do  you  promin  to  submit  to  tha  atUd  govwnmant  and  dladpUne^  .nnd  to  coacar  withtk 
aama.;  and  never  endeaTOur)  directly  nor  indix6Ctly»  the  jingudiee  or  aulivmion  thenet, 
but,  to  the  utmoit  of  your  power^  in  your  alation,  to  maintain,  aupport*  and  defend,  the  aki 
discipline  and  presbytacian  govemment,  by  kirlc-aearion^  presbytarieai  piwinolal  symh» 
and  genena  aasambliea,  during  all  the  days  of  your  lifbl    6.  Do  you  pramiaa  towbaaii 
yourself  wliiingly  and  humbly,  in  the  spiritof  aaselrness,  unto  the  admosdlMns  of  the  brBthrei 
of  this  presbytery,  and  to  be  aubject  to  them,  and  all  other  preabyteriea  and  anpecior  jidU 
oaturss  of  thia  church,  where  God  in  his  providence  ahall  cast  your  lot;  and  that  aooovdijig 
to  your  power  you  shall  maintain  the  unity  and  peace  of  thia  church  againat  error  and  acluflB, 
notwithstanding  of  wbatsoeTer  tnaiUa  or  peneoution  may  arise ;  and  thai  yon  ahall  fofie«r 
BO  diyisiTe  courses  ftom  the  prsaeot  established  doctrine^  worship,  diaoplina*  and  goven- 
ment  of  this  church?    6.  Are  not  aaal  lor  the  honour  of  God,  lov«  to  Jesua  Christ, ud 
desire  of  nving  sout^  your  great  motivea  and  chief  Inducements  to  entar  into  the  fundNos 
of  the  holy  ministry,  and  not  woddly  designs  and  Intersat  I    7.  tiava  yon  naed  any  vndw 
methods,  either  by  yourself  or  others,  in  procuring  thia  call?    8*  Do  you  en0v^  intfae 
strength  of  Jesus  Christ  our  Lord  and  Maater,  to  rule  well  your  own  Aniily,  to  lirea  holy 
and  dicumapeot  Ufe,  and  faithfully,  diligenUy,  and  cheerfully,  to  diacfaai^  all  the  parts  of 
the  ministerial  work,  to  the  edification  of  the  body  of  Chriat)    9.  Do  you  aoo^of  and 
doae  with  the  call  to  be  pastor  of  this  pariah,  and  promise  tluough  grace,  to  parfbnn  ill  tbe 
duties  of  a  fidthful  minister  of  the  gospel  among  this  people  ?"    These  (luestMna  were  decreed 
to  be  asked  of  candidates  by  the  genmU  astemUy  of  1711,  ancf  ooiTespond  with  the  geoenl 
instrocthms  annexed  to  the  Cenftarion  of  Faith»*     The  nature  of  the  gnaeliesis  devlj 
indicate  the  answen,  which  having  been  made  to  the  sartafactkm  of  the  presbytecy,  thej 
proceed  to  his  ordination.     This  is  done  by  prayer  and  imposition  of  handa.     The  director} 
appointe  the  parish  to  observe  a  solemn  fiist;  that  they  may  the  more  earaeaUy  jdn  fa 
prayer  for  a  blearing  upon  the  ordinsaoe.    Alter  the  foregoing  questions  liava  been  tsksd, 
and  the  answen  gilren :  the  minister  who  preaides  is  directed  **  to  demand  of  the  people  ooo- 
osming  their  wiUingnesi  to  receive  and  acknowledge  him  (the  presentee)  as  the  minister  of 
Christ-;  and  to  obey  and  submit  unto  him,  as  having  rule  over  them  in  the  Lord ;  and  to 
maintain,  enoounge,  and  aasist  him  in  all  the  parts  of  his  office.    Which  beii^  mntssll; 
promised  by  the  people,  the  presbytery,  or  the  ministers  sent  from  them  for  ordinatian« 
shall  solemnly  set  him  apart  to  the  office  and  work  of  the  ministry,  by  laying  their  handi  m 
him,  which  is  to  be  accompanied  with  a  short  prayer  or  blessing  to  this  eflect: 

"  Thankfally  aoknowledgii^  the  great  mercy  of  God  in  sendii^  Jesua  Christ  Ibr  the 
redemption  of  his  people;  and  for  hia  asoaDsion  to  the  right  hand  of  God.the  Father,  and 
hence  pouring  out  his  Spirit  and  giving  gifta  to  men,  apostles,  evangelisls,  pmphels,  pas- 
tors, and  teachers;  tar  the  gathering  and  building  up  of  his  chunah ;  and  ler  fitlliy  and 
inclining  this  man  to  thia  grsat  wmic :  (Hmt  Ut  them  impom  hands  on  his  head}  to  entreat 
him  to  fit  him  with  his  Holy  Spirit  to  give  him  (who  in  his  name  we  thua  aet  apart  to  tliis 
holy  service)  to  Ailfil  the  work  of  his  ministry  in  all  thii^  that  he  may  both  save  himself 
and  his  people  committed  to  his  charge."t 

Alter  the  impontion  of  liatads,  the  presiding  minister,  Ui  the  name  of  the  preabyteiy,  r». 
cei  ves  and  admits  the  neiriy  made  minister  to  be  the  minister  of  the  vacant  parish.  By  this 
admission  the  presbytery,  in  execution  of  the  office  committed  to  them  as  a  branch  of  the 
established  church,  constitute  a  connexion  between  him  and  the  inhabitants  of  that  parish. 
This  deed  gives  him  a  legal  title  to  the  emoluments  provided  by  law.    While  he  hoUs  this 

•  Ilifl's  View  of  the  Constitution,  &c.  f  Directory. 
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living  he  is  incapable  of  taUng  any  other  charge  with  oure  of  aoula.  Death,  migimtieo, 
deposiUoD,  or  tianshtion,  can  aUme  diwlve  this  oooxiexion.  The  former  procedure  rehttes 
to  probationeis  i  fn  a  case  of  tnuialation,  when  the  minister  has  already  been  ordained,  it  is 
not  oompetent  to  repeat  the  ordination.  He  is,  however,  in  the  Oaae  of  his  new  oongregation, 
to  ghra  hit  consant  and  adhesion  to  the  dedaratiena,  promisor  and  eogacements,  made  at  hit 
ordination.    He  is  then  rvceiYed  and  admitted  miniater  of  the  parish.* 

In  the  Directory,  the  presidii^  miniater  is  instructed  to  exhort  the  minister,  briefly,  "  to 
ooouldor  of  the  greatnea  of  his  office  and  work,  the  danger  of  negligenoe  both  to  himself  and 
people,  the  Usfliaf  which  wW  aooempany  his  Ibithfidnssi,  in  this  liie  and  that  to  oooie; 
and  withal,  axhort  the  people  to  carry  themselTflS  to  him,  as  to  their  minister  in  the  Lord, 
aooording  to  their  solemn  promise  made  before.  And  so,  by  prayer,  commending  both  him 
and  hteflocktothegrseeofGod,  after  singing  of  a  psalm,  let  the  assembly  be  dismissed 
wlthablMiing. 

**  If  a  minister  be  designed  to  a  congregation,  who  hath  been  fbrmeriy  ordained  presbyter 
according  to  the  form  of  ordination  which  hath  been  in  the  church  of  England,  which  we 
hold  for  substance  to  be  valid,  and  not  to  be  disclaimed  by  any  who  have  received  it:  then 
tiiere  heiag  a  caofious  praeeeding  in  natters  of  enmfaaUioii,  let  him  be  admitted  wifchoit 
any  new  ordination."  The  Directory  ordains^'' that  praacUng  preshyteis,  erderiy  asBo- 
dated,  either  in  dties  or  ndghbouriqg  Tillages,  are  those  to  whom  the  imposition  of  hands 
doth  appertain,  fbr  those  congregations  within  their  bounds  respectively.  In  extraordinary 
ewes  nmething  estnoidinuy  may  be  done,  until  a  settled  order  may  be  had,  yet  keepfaigas 
near  as  may  be  to  the  role.  There  is  at  this  Ume  (1648)  as  we  humbly  oonoeive,  an  extra- 
ordinary  occasion  for  a  way  of  ordination  for  the  present  supply  of  ministers."  The  Di- 
rectory also  provides,  in  addition  to  his  other  qualifications,  that  when  he  applies  to  the 
pnd>ytery  ibr  a  Iteense,  he  produce  testimonhds  of  his  having  signed  the  oovenani  of  the 
three  Jdngdoms 

Government. — The  coDstitution  of  the  Scottish  estahlishmeDt  is  eom- 
posed  of  four  distinct  courts  risiDg  progressivdj.  These  are,  I.  the  Kirk 
SesdoD;  II.  the  Presbytery;  III.  the  Synod;  IV.  the  General  Assembly. 

I.  The  Kirk  Session. — This  is  the  lowest  court  or  judicatory.  Its 
constituent  members  are  the.  minister,  who  is  by  custom  officially  the  mo- 
derator, or  president,  and  lay  elders.  Elders  are  chosen  by  the  session. 
After  their  election,  the  minister  reads  their  names  from  the  pulpit,  from 
a  paper  called  an  edict ;  at  the  same  time  he  appoints  a  day,  at  the  dis- 
tance of  not  less  than  ten  days,  for  their  admission.  If  no  objections  are 
oflPered  on  that  day  by  any  of  the  cong;regation,  or  if  those  that  are  offered 
are  found  to  be  frivolous,  the  minister  proceeds,  in  the  face  of  the  con- 
gregation to  admit  the  new  elders.  They  are  placed  in  a  pew  opposite  the 
pulpit ;  the  minister  offers  up  a  prayer,  followed  by  an  exhortation  to 
them.  He  then  addresses  the  congregation,  recommending  the  new  office- 
bearers to  their  respectful  attention.  At  the  time  of  their  admission,  the 
minister  calls  on  them  to  declare  explicitly  their  assent  to  all  that  is  con- 
tained in  the  Confession  of  Faith.  He  asks  the  same  formula  of  questions 
at  the  elder,  as  are  asked  at  the  probationer  on  his  ordbation.  The  mi- 
nister does  not  lay  on  hands  on  the  elder,  but  he  descends  from  the  pulpit 
and  shakes  hands  with  him.     All  the  elders  ah-eady  made  do  the  same, 

*  Hill's  View  of  the  Constitution  ot  the  Church  of  Scotland. 
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^ksfa  eomj^eleB  the  ceremony.  The  session  is  legally  convened,  irbra 
sammoned  by  the  minister  from  the  pulpit,  or  when  personaDy  cited.  But 
it  cannot  exercise  any  jadtcial  antliority,  unless  the  minister  of  the  parish 
or  some  other  minister,  acting  either  in  his  name  or  by  appointment  of  the 
presbytery,  constitutes  the  meeting  by  prayer,  and  presides  during  its 
deliberations.  His  business  is  to  assist  the  minister  in  orerseeing  and  cor- 
recting the  manners  of  the  people.  They  catechise  the  youth  and  mi 
the  sick.  They  distribute  the  elements  to  the  communicants.  Thej  hare 
a  rote  in  all  business  which  may  come  before  the  parish  senion.  One  of 
the  session  is  chosen  by  thdr  brethren  to  attend  with  the  minister  at  fbe 
presbytery  and  the  synod.  And  in  all  matters  of  goremment  and  diid- 
pline  they  have  an  equal  vote  with  the  minister.  Every  parish  is  diTided 
into  districts,  in  each  of  which  there  is  an  elder  to  orersee  it  The  session 
nieets  once  a-week,  but  its  jurisdiction  does  not  extend  beyond  ifs  own 
parish.  The  nunister,  who  u  perpetual  moderator,  can  summon  a  senion 
when  he  pleases;  in  which^  however,  he  has  no  negative  voica  If  absent 
the  elders  can  meet  without  him  about  the  affairs  of  the  poor.  Bat  in 
matters  of  scandal,  they  must  apply  to  the  presbytery  to  send  a  miniiter 
to  hold  a  session,  or  wait  the  return  of  their  own  minister.  The  M 
session  can  judge  in  matters  of  lesser  scandal,  such  as  fomicatioQ;  bnttbe 
greater,  such  as  adultery,  must  be  remitted  to  the  presbytery.  Tbej  sus- 
pend from  the  Lord's  supper.  They  provide  all  the  necessaries  for  the 
communion.  They  collect,  keep,  and  dutribute  the  poor^s  money.  Tbej 
keep  a  register  of  births  and  marriages,  and  another  of  their  own  pro- 
ceedings, which  they  must  lay  before  the  presbytery.  Appeids  lie  from 
them  in  all  cases  to  their  own  presbytery.  No  parish  has  less  than  two  or 
three,  and  m  Edinburgh  each  parish  has  twelve,  elders,  except  St  Gatb- 
bert's,  which  from  its  immense  population  has  upwards  of  fifty.  The  eUen 
are  grave,  sober,  and  orthodox  members,  chosen  from  the  beads  of  fimiiies, 
who  solemnly  engage  to  use  their  utmost  endeavours  to  suppress  vioe  and 
to  cherish  piety  and  virtue. 

II.  Presbttebies — ^The  kingdom  of  Scotland  is  divided  into  seventj- 
eight  presbyteries.  The  number  of  parishes  composing  a  presbyteiy  is 
indefinite.  It  consists  of  all  the  ministers  within  a  certain  district,  and  om 
ruling  elder  from  each  pariah,  who  represents  that  parish.  In  some  of  tbe 
populous  districts  there  are  thirty  ministers  in  a  presbytery.  In  some 
remote  situations,  where  the  parishes  are  of  great  extent,  there  are  not 
more  than  four.  Professors  of  divinity,  m  any  university  within  the  bounds 
of  the  presbytery,  if  they  be  mmisters,  are  ex  officio  members.  In  popo- 
lous  places  presbyteries  meet  once  a-month.  Those  in  remote  disliicts 
seldom  meet  above  four  or  five  times  a-year.  They  meet  generally  in  tbe 
principal  town  within  the  presbytery,  and  it  is  generally  designated  bj  tbe 
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name  of  tliat  town.  .  They  chooae  a  moderator  half  yearly.  He  must  be 
a  minister,  but  is  merely  a  jprimus  inter  pares.  When  urgent  business 
requires  it«  the  moderator  can  summon  a  meeting  of  presbytery  between 
the  regular  times  of  meeting.  This  is  called  tipro  re  nata  meeting.  The 
adjacent  presbyteries  usually  send  commissioners  to  eadi  other,  who  may 
vote  in  the  presbytery  to  which  they  are  sent.  By  this  means  they  can  ask 
advice  of  each  other  in  difficult  cases,  and  report  their  own  determinations 
io  parallel  ones.  At  ordinary  meetings  there  is  always  a  sermon :  and  the 
meeting  is  constituted  by  prayer.  The  roll  of  the  members'  names  is  then 
called,  and  the  absentees  marked,  who  must  account  for  thdr  absence. 
Presbyteries  have  no  jurisdiction  beyond  their  own  bounds.  They  de- 
tenmne  appeals  from  kirk  sessions,  but  cannot  try  anything  in  the  first 
instance  which  is  cognizable  by  the  kirk  sessions.  They  compose  all  dif- 
ferences between  ministen.and  people,  for  which  purpose  they  can  hold 
presbyterial  Tisitation  of  parishes.  They  inquire  into  repairs  of  churches, 
and  see  that  glebes  and  manses  suffer  no  dilapidation.  They  appoint 
achools  in  all  parishes,  and  the  schoolmasters  are  subject  to  their  censure 
and  examination.  They  only  can  inflict  the  greater  excommunication. 
They  license  probationers,  ordain  ministers,  suspend  and  depose  them; 
in  short,  deterniine  all  eoclesiastksal  matters  within  their  bounds.  An 
appeal  lies  in  aU  cases  from  the  presbyteries  to  the  synod.  It  is  begun, 
adjourned,  and  dissolved,  by  prayer.* 

The  supreme  power  of  the  presbyterian  church  is,  under  Christ,  radi- 
cally and  ongmaBy  in  the  presbyteries.  Generi^  assemblies  possess  power 
only  derivatiTely,  and  as  they  represent  all  the  presbyteries.  A  presbytery 
is  one  of  the  most  specific,  essential,  and  indispensable  parts  of  the  presby- 
terian constitution.  Proyincial  synods  can  only  meet  twice,  and  the  Ge- 
neral Assembly  now  only  once  a-year.  The  conunission  of  the  General 
Assembly  is  liable  to  interruption.  The  sudden  dissolution  of  an  assembly 
may  prevent  its  very  existence.  This  dissolution  happened  in  1092,  by 
royal  authority,  and  of  course  no  commission  was  appointed  that  year. 
But  a  presbytery  is  a  constant  current  court.  They  meet  when  they  choose. 
They  sit  as  long  as  they  like.  .  They  adjourn  to  any  place,  at  any  time, 
how  long,  how  short  tune  soever  they  themselves  choose.  They  have  aU 
the  substantial  power  of  government  and  discipline.  They  have  really  a 
legislative  power.  They  can  make  acts  to  bmd  themselves  and  all  within 
their  bounds.  They  have  a  large  share*  of  the  executive  also.  They  can 
examine,  ordain,  admit,  suspend,  and  depose  ministers.  They  can  cite, 
judge,  absolve,  condemn,  excommunicate,  theur  people.  And  if  the  Ge- 
neral Assembly  should  enact  any  law,  of  which  a  majority  of  the  presby- 
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teriflt  diw{>prove,  it  would  not  bo  obligatoiy.     In  fuppoit  of  ihit  we  die 
the  act  eommonlj  called  the  <^  Barrier  Aot"* 

<<  The  General  Asiemblj,  taking  into  their  oomideration  the  ofcrtnie 
and  act  made  in  the  lait  aieerobly  concerning  ionomtioaay  and  haiiog 
heard  the  report  of  the  aeyeral  commiirioiioni  fieon  prMbjteriePt  ^  'wbcm 
the  consideration  of  the  flame  wa«  recommended,  m  order  to  Ua  being  mote 
ripely  advited  and  determioed  in  thia  aaiembljr>  and  oooaidering  the  freqnent 
practice  of  former  aisemUiei  of  this  ohordif  and  that  it  wili  migktfly  con- 
duce to  the  exact  ol^ence  of  the  acts  of  amemUieB,  that  geoexnl  aMBoi- 
blies  be  rery  deliberate  in  making  of  the  same,  and  that  the  whole  cbtn^ 
have  a  previons  knowledge  thereof,  and  their  opinion  be  had  theran,  and 
for  preyentiog  any  sudden  alteration,  or  innovation,  or  other  prefodioe  of 
the  church,  in  either  doctrine,  or  worship,  or  diMipline,  or  govemraeot 
thereof,  now  happily  established :  do  therefore  appoint,  enact,  and  dadai^ 
that  before  any  general  assembly  to  this  church  shall  paas  any  acta  whieh 
are  to  be  binding  rules  and  constitutions  to  the  church,  the  aame  ads  lis 
first  proposed  as  overtures  to  the  Assembly,  and  being  by  them  pamed  as 
such,  be  remitted  to  the  consideration  of  the  several  presbyteriea  of  this 
church,  and  their  opinions  and  consent  reported  by  their  commieaaonmi  to 
the  next  general  assembly  foUowmg,  who  may  then  pais  the  aame  in  aet% 
if  the  more  general  opinion  of  the  church,  thus  had,  agree  thereto." 

III.  The  Synod. — The  synods  are  composed  of  several  adjaoeni  pns- 
byteries.  From  three  to  eight  presbyteries,  aocmding  to  looai  airange- 
ment,  may  compose  a  provincial  synod.  Of  these  superior  oourts  there 
are  m  all  fifteen.  The  qrnod  meets  twioe  a-year,  at  the  principal  towa 
within  its  bounds.  The  meetmg  is  opened  by  a  sermon,  preadied  by  the 
preceding  moderator,  whose  name  and  text  are  registered.  The  i 
of  the  synod  are  the  same  that  compose  the  presbyteries.  Every  ; 
of  all  the  presbyteries  within  the  bounds  of  the  synod,  is  a  member  of  tint 
court,  and  the  same  lay  elder  who  last  represented  the  kirk  session  ia  (he 
presbytery  is  its  representative  in  the  synod.  By  this  arrangement  the 
number  of  ministers  and  eldors  may  be  equal.  They  ehoose  a  raodenOor, 
who  must  be  a  minister,  at  every  half-yeariy  meeting  of  the  oourt,  who  is 
their  president,  but  has  no  negative.  The  sjrnod  sends  to  and  reodvfs 
correspondents  from  neighbouring  synods,  in  the  same  manner  as  the 
presbyteries  do.  The  correspondents  are  one  minister  and  one  elder,  who 
are  eotitled  to  sit,  deliberate,  and  vote  with  the  original  membera.  Appesh 
lie  to  the  synod  from  the  presbyteries  in  all  cases  whatsoever.  If  the 
plurality  of  the  presbyteries  desire  it,  the  moderator  must  csll  a  pro  rt 
natu  or  intermediate  meeting  of  synod.    Presbyteries  are  subject  to  the 

*  0  Act  of  AsBom.  1697. 
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prirj  oensures  of  the  tynodt,  as  oiinislert  are  to  thoae  of  the  pmbyterieB. 
At  every  ordinarj  seBsbn  a  diet  is  appointed,  in  which  (when  necettaryj 
these  privj  cenraret  are  admhiirtered*  A  synod  has  its  own  deric  and 
oAeen.  All  the  acts  of  the  synods  are  subject  to  the  review  of  the  ge- 
neral asMmbly;  for  which  reason  they  keep  exact  registers  of  aU  their 
proceedings.  The  synod  is  itself  a  court  of  review  orer  the  two  inferior 
judieatoriesb* 

Thb  Genbraa  AsB8KBLT.-^This  is  the  court  of  last  resort,  to  which 
appeals  lie  from  afl  the  prorindal  synods.  An  appeal  may  rise  progress 
siTcly  from  a  kirk  session,  through  the  presbytery  and  the  synod,  to  the 
assembly  general.  The  sentence  of  this  court  is,  howerer^  final.  Wlien  a 
party  conceiTes  that  the  judgment  of  an  inferior  court  ia  unjust  or  erro- 
neous, he  is  entitled  to  seek  redress  by  appealing  to  the  court  immediately 
above  it.  The  appeal,  if  regularly  conducted,  stops  the  final  execution  of 
judgment  It  brings  the  whole  proceedfaigs  of  that  court  under  reyiew, 
and  flosts  the  members  at  the  bar  of  the  superior  court  The  courts  ap- 
pealed from  are  not  entitled  to  deliberate  and  vote  in  the  review  of  their 
ovm  judgment  They  are  called  to  state,  in  such  a  manner  as  they  think 
proper,  the  reasons  on  which  their  judgment  proceeded.  The  sentence 
appealed  from  is  commonly  defended  before  the  superior  court,  both  by  the 
appellant  and  also  by  the  members  who  pronounced  it.  If  the  inferkir 
court  has  acted  according  to  the  best  of  its  members*  judgment^  and  with 
a  good  intention,  they  incur  no  blame,  even  if  their  sentence  should  be 
reversed.  They  are  answerable  to  the  superior  court  for  every  part  of 
their  conduct  in  the  business  reviewed,  and  if  deserving,  they  are  censured. 

There  were  936  beneficed  ministers  before  the  recent  act  of  Assemltly 
admitted  the  ministers  of  chapels  of  ease  to  seats  in  the  courts.  All  these 
now  possess  ecclesiastical  authority,  and  personally  attend  the  presbyteries 
and  synods.  But  they  sit  in  the  supreme  court  of  assembly,  by  represen- 
tatioa  The  representation  of  the  presbyteries  is  in  proportion  to  the 
number  of  parishes  vrithin  each  presbytery.  This  vras  settled  soon  after 
the  revolution,  by  act  of  assembly  t 

''That  all  presbyteries  consisting  of  tw^ve  parishes,  or  under  that 
number,  shall  send  in  two  ministers  and  one  ruling  elder ;  that  all  presby- 
teries consisting  of  eighteen  parishes,  or  under  that  number,  but  above 
twelve,  shall  send  in  three  ministers  and  one  ruling  elder :  that  all  presby- 
teries consisting  of  twenty-four  parishes,  or  under  that  number,  shall  send 
in  four  ministers  and  two  ruling  elders ;  and  that  presbyteries  consisting 
of  above  twenty-four  parishes,  shall  send  five  ministers  and  two  ruling 
elders :  that  collegiate  kirks,  where  there  use  to  be  two  or  more  minislen, 
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are,  bo  far  at  oonoemt  the  design  of  this  act,  understood  to  be  aa  many 
distinct  parishes ;  and  that  no  persons  are  to  be  admitted  membeis  of  as- 
semblies, but  such  as  are  either  ministers  or  ruling  elders.'* 

The  number  of  ministers  in  the  city  of  Edmburgh  incroaaed  after 
the  passmg  of  the  above  act  A  special  act  was  therefore  made  to  meet 
the  case.*  <<  That  each  presbytery  whose  number  doth  exceed  thirtr 
ministerial  charges,  shall  send  to  the  General  Assembly  six  ministers  and 
three  ruling  elders.*'  The  sixty-six  royal  burghs  of  Scotland  are  rcftre- 
sented  by  sixty*seven  ruling  elders.  Edinburgh  sends  two,  and  each  of  the 
other  burghs  one  ruling  elder.  There  are  five  universities,  each  of  which 
is  represented  by  one  of  its  own  members,  who  may  be  other  a  minister 
or  an  elder.  At  present,  therefore,  the  establishment  is  represented  ss 
follows : 

SOO  ministers  representing  presbyteries. 
89  lay  elders        do.  do« 

67  lay  elders  representing  royal  burghs. 

5  ministers  or  elders  representing  universities. 

361  members  of  Assembly. 
<<  The  General  Assembly/'  says  Dr  Hill,  <<  so  reputable  from  the  number 
and  the  description  of  the  persons  wjio  compose  it,  is  honoured  with  s 
representation  of  the  sovereign  by  the  lord  high  commissioner,  whose  pre- 
sence is  the  gracious  pledge  of  protection  and  countenance  to  the  estsb- 
lished  church,  and  the  symbol  of  that  sanction  which  the  civil  authority  of 
the  state  is  ready  to  give  to  its  legal  acts.  The  church  of  Scotland  daims 
the  right  of  meeting  in  a  general  assembly  as  well  as  in  inferior  courts,  by 
its  own  appointment ;  but  it  also  recognises  the  right  of  the  supreme  ma- 
gistrate to  call  synods  and  to  be  present  at  them  ;  and  the  two  rights  sre 
easily  reconciled,  when  there  subsists  between  the  church  and  the  state  thai 
good  understanding  which  the  true  friends  of  both  will  always  study  to 
cultivate."  The  establishment  repudiates  the  idea  of  the  king's  supremacy 
in  theory^  but  submits  to  it  in  facU  The  king  neither  claims  nor  exer- 
cises any  other  supremacy  over  the  church  of  England,  than  he  quietly 
exercises  over  that  of  Scotland.  He  sends  no  royal  commissioner  to  the 
convocation,  but  the  General  Assembly  can  neither  meet  nor  deliberate 
without  the  presence  of  that  functionary.  When  presbyterian  government 
was  for  a  short  time  established  in  159S,  the  act  of  parliament  of  that  year 
declares,  '^  that  it  shaU  be  lawful  for  the  kirk  and  mmisters,  every  year  at 
the  least,  and  oiUmetpro  re  ncOa^  as  occasion  and  necessity  shall  require, 
to  hold  and  keep  general  assemblies."  The  act  of  parliament  which  re- 
stored presbytery  after  the  revolution,t  ^*  appoints  the  first  meeting  of  the 
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General  AflsemUy  of  this  churchy  as  above  eatabliflhed,  to  be  at  Edinburgh 
the  third  Tuesday  of  October  next  to  come,  in  this  instant  year  1690.'" 
By  authority  of  these  acts  of  parliament,  the  Assembly  meets  now  once 
a-jear,  in  May.  In  the  earlier  periods  of  our  history  subsequent  to  th6 
Reformation,  the  Assembly  met  twice  a-year,  in  May  and  October.  It 
never  met,  however,  witliout  the  royal  authority.  To  preserve  this  su- 
premacy and  authority,  a  commissioner  was  always  appointed  to  represent 
the  sovereign. 

The  Assembly  always  meets  on  a  Thursday,  on  which  day  a  moderator 
is  chosen,  who  is  now  always  a  minister,  but  laymen  have  been  moderators. 
The  celebrated  George  Buchanan  was  once  moderator  of  Assembly.  It 
has  a  respectable  establishment  of  clerks  and  officers,  and  its  sittings  con- 
tinue ten  days.  The  times  for  the  election  of  members,  and  the  forms  of 
the  instruments  of  their  election,  which  are  called  their  commissions,  are 
precisely  regulated  by  acts  of  Assembly.  A  strict  conformity  is  indispen- 
sable. On  the  evening  preceding  the  meeting  of  Assembly,  the  commis- 
sions are  lodged  with  the  clerks,  who  prepare  from  them  a  roll  of  the  As- 
sembly. An  informality  in  the  commission  will  prevent  the  member  from 
takmg  his  seat.  On  the  first  day  of  the  meeting,  the  lord  commissioner 
holds  a  levee  at  Holyrood  house,  afjer  which  he  goes  in  state  to  the  ancient 
cathedral  church  of  St  Giles.  The  moderator  of  the  last  Assembly  preaches 
a  sermon  before  his  grace.  After  which,  his  grace  proceeds  in  state  te 
the  assembly  house,  and  takes  his  seat  on  a  throne.  It  is  to  be  remarked 
that  the  commissioner,  as  his  sovereign's  representative,  has,  during  his 
office,  ducal  rank,  is  styled  grace^  and  takes  precedence  for  the  time  being 
of  all  other  noblemen.  The  moderator  of  the  last  Assembly  opens  the 
present  one  with  a  prayer.  The  clerks  read  the  roll  of  the  names  of  mem- 
bers. Last  of  all,  a  new  moderator  is  chosen,  who  immediately  takes  his 
seat  a  little  lower  than  the  throne,  as  president  His  grace  exhibits  his 
majesty's  commission,  and  a  letter  from  the  king  to  the  Assembly.  The 
principal  clerk  reads  both  the  commission  and  letter,  and  a  vote  of  the 
house  orders  them  to  be  recorded.  The  commissioner  then  makes  a  speech 
from  the  throne,  to  which  the  moderator  replies.  The  court  is  now  con- 
stituted. A  committee  is  next  appointed,  to  prepare  an  answer  to  the 
king's  letter,  and  an  address,  if  the  ^^  signs  of  the  times  "  require  it  An- 
other committee  is  appointed  to  examine  commissions.  The  whole  house 
18  divided  into  two  great  committees— one  the  committee  on  bills,  and  the 
other  on  overtures.  As  we  mentioned  before,  the  convocation,  like  the 
English  pariiammit,  sits  in  two  houses.  The  Assembly  general,  which 
was  common  both  to  popish  and  episcopalian  times,  follow  the  plan  of  the 
parliament,  and  sit  in  one  house.  In  the  Scottish  parliament  there  were 
the  lords  of  the  articles,  to  prepare  bills  for  debate  \  corresponding  to  this 
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ifistitation,  the  Atsembly  has  its  oommitieet  of  bOla  and  overtures.     Oo 
Friday,  the  aeMon  is  entirely  ooeupied  in  calling  over  tbe  names  on  the 
committees,  and,  by  two  members  selected  by  the  moderator,  reciting 
extempore  prayen.     These  two  committees  bold  their  first  meeting  on  the 
evening  of  Friday,  the  second  on  the  evening  of  Saturday,  and  the  third 
on  the  evening  of  Monday.     AU  the  busmess  of  the  Assembly  must  come 
through  them.    All  bills  from  tbe  inferior  courts  are  submitted  to  the 
committee  on  bills.     All  overtures  or  propositions,  from  synods,  presby^ 
teries,  or  individual  ministers,  for  any  new  law,  repeal  of  an  old,  or  for 
the  regulation  or  exercise  of  ecclesiastical  authority,  are  presented  to  the 
committee  on  overtures.    Either  committee  may  refuse  to  transmit  what 
is  laid  before  them  to  the  Assembly.     But  they  cannot  absolutely  exclude 
a  bill  or  overture :  it  can  be  introduced  under  the  form  of  a  protest.     On 
Friday,  ministers  are  selected  to  preach  before  his  grace  on  the  two  fol- 
lowing Sundays.     On  Saturday,  tbe  letter  to  the  king,  and  the  addrest, 
if  any,  is  brought  up,  passes  through  the  committee  of  overtures,  and 
forms  the  commencement  of  their  report.    The  second  part  of  their  report 
is  the  objections,  if  any,  to  the  commissions,  presented  by  that  committe& 
This  occupies  the  Assembly's  attention,  and  must  be  discussed  before  thej 
can  enter  on  any  other  business.    After  the  objections  to  commissions  have 
been  discussed,  the  Assembly  receives  other  parts  of  the  report  of  the 
committee  on  overtures,  and  also  that  on  biUs.     They  then  proceed  to 
make  such  arrangements  as  the  nature  and  extent  of  these  two  reports 
render  expedient     This  is  done  on  Saturday,  if  there  is  time;  if  not,  on 
Monday. 

On  Monday,  after  all  these  preliminaries,  the  busmess  of  the  Assembl? 
commences.  In  discussing  which,  the  fonns  necessary  in  all  great  meet- 
ings are  adopted,  and  which,  supported  by  the  authority  of  the  moderator, 
and  the  general  good  feeling  of  the  house,  is  generally  sufficient  to  pre- 
serve decorum  and  order.  The  sense  of  the  house  on  a  division  is  collected 
by  one  of  the  clerks  calling  the  names  on  the  rolL  The  votes  are  then 
marked  by  the  clerk  as  they  are  given,  under  the  inspection  of  the  mode- 
rator. 

When  the  Assembly  judge  private  cau8es,counsd  are  heard  at  the  bar;  bat 
when  discussing  overtures,  which  are  matters  purely  of  internal  r^fulation, 
counsel  are  not  allowed  to  speak.  Questions  discussed  in  an  ecdeaastical 
court  are  generally  more  of  a  local  than  of  a  general  interest.  Still  it  does 
sometimes  happen,  that  discussions  in  the  Assembly  are  of  such  a  general 
nature  as  to  excite  considerable  public  interest  among  aU  dasses  of  the 
community.  The  Assembly  generally  sits  about  ten  days.  When  its  busi- 
ness is  finished,  the  moderator  usually  addresses  himself  to  his  grace  the 
commissioner,  in  a  speech,  embracing  the  affairs  that  have  been  discuSBed; 
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and  the  topioB  of  promiDenl  iDtefert  of  the  daj,  and  the  BubjecU  of  religious 
joy  or  despondency  of  the  times.  He  then  nominally  dissolves  the  As- 
semUy,  in  the  name  of  the  liord  Jesus,  the  King  and  Head  of  his  church. 
At  this  name  the  members  all  make  an  obeisance.  He  then  names  a  cer- 
tain day,  in  the  month  of  May  in  tlie  following  year,  for  the  next  assembly 
to  meet.  After  all  these  formalities  are  concluded,  hb  grace  the  lord 
commiettoner  rises,  and  in  his  majesty's  name  really  dissolves  the  As* 
sembly,  and  appoints  the  same  day  named  by  the  moderator  for  the  next 
assembly  to  convocate.  The  Assembly  makes  no  obeisance  when  they  are 
disBoWed  in  the  king's  name.  The  moderator  then  prays,  and  the  Assembly 
sbg  a  psalm;  after  which  the  moderator  prdnounoes  a  blessing,  and  they 
depart. 

I  will  now  notice  the  distribution  and  exercise  of  the  judicial,  legidative, 
and  executive  powers.  In  all  spiritual  societies  there  is  a  judicud  power 
exercised  in  the  infliction  and  removal  of  censures.  On  this  point  the  Con- 
fession of  Faith  is  veiy  decided.  <<  To  these  officers  (the  mmisters)  the 
keys  of  the  kingdom  of  heaven  are  committed,  by  virtue  whereof  they  have 
power  respectivdy  to  retain  and  remit  sins,  to  shut  that  kingdom  against 
the  impenitent,  both  by  the  word  and  censures ;  and  to  open  it  unto  peni- 
tent nnners,  by  the  ministry  of  the  gospel  and  by  absolution  from  censures, 
as  occasion  shall  require."*  By  the  presbyterian  constitution,  however, 
this  power  is  not  intrusted  to  the  minister  of  a  parish  in  his  individual 
capacity.  It  is  oidy  when  he  sits  as  moderator  of  his  parish  session,  and 
in  concurrence  with  his  lay  elden,  that  he  can  rebuke,  suspend,  or  ex- 
communicate. The  minister's  immediate  superior  is  the  presbytery.  That 
court  can,  at  any  time,  inquire  in  what  manner  he  performs  his  official 
duties.  It  exercises  a  censorial  inspectron  over  his  whole  conduct,  and 
complaints  against  him  must  be  brought  before  it.  Should  he  be  deposed, 
its  sentence  deprives  him  of  all  right  to  the  stipend,  and  renders  his  parish 
vacant.     This  is  the  eflfect  of  the  connexion  between  church  and  state. 

£ach  of  the  courts  have  the  right  of  makhig  laws  obligatory  within 
thdr.  own  jurisdiction.  But  the  General  Assembly  alone  possesses  the 
power  of  legislating  for  the  whole  establishment.  This  privilege  is,  how- 
ever, not  altogeUier  supreme,  as  by  the  Barrier  Act,  already  cited,  the 
presbyteries  possess  a  controlling  power.  The  Barrier  Act  has  the  effect 
of  preventing  hasty  legnlation,  an  evil  always  to  be  deprecated.  Espe- 
cially as,  in  the  space  of  ten  days,  it  is  hardly  possible  to  give  that  mature 
conuderation  to  any  subject  wbich  its  importance  may  require.  ^^  At  the 
same  time,"  says  Dr  Hill,  ^<  it  must  be  acknowledged,  that  the  operation 
of  the  Bairier  Act  tends  to  produce  great  tardiness  m  the  legisUtion  of 
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the  church.  For  some  presbyteries  neglect  to  send  any  opinion  ;  other? 
disapprore;  others  propose  alterations;  so  that  many  years  sometimei 
elapse  before  the  consent  of  forty  presbyteries  can  be  obtained  to  the  whole 
compleic  proposition  that  was  transmitted  to  them."*  As  a  remedy  for 
this,  the  Assembly  generally  passes  an  ^<  interim  act,"  which  temporary 
law  is,  however,  binding  on  the  whole  till  the  meeting  of  the  next  assembly. 
This  interim  law  rouses  presbyteries  to  consider  the  orertures  mora  ex- 
peditiously. Sometimes  these  interims,  by  tacit  acquiescence,  acquire  the 
authority  of  standing  laws. 

All  the  inferior  courts  exercise  an  ezecutire  power  in  the  ordinary 
discharge  of  their  duty.  In  the  trial  of  candidates  for  the  ministry,  pres- 
byteries are  the  especial  executive  officers  of  the  establishment  But  the 
supreme  executire  power  lies  in  the  General  Assembly,  which,  in  concur- 
rence with  the  8tate,t  gave  the  inferior  courts  also  an  executiTe  power. 
In  rirtne  of  this  power,  the  Assembly  issues  peremptory  mandates  ;  sum- 
mons both  indiriduals  and  inferior  courts  to  its  bar  ;  sends  precise  orden 
to  inferior  courts,  directing,  assisting,  or  restraining  them  in  the  discharge 
of  their  functions.  The  decisions  of  the  Assembly  are  the  common  law  of 
the  establishment  ^^  The  existence  of  this  authority  is  esKntial  to  the 
unity  and  vigour  of  our  political  system.  Without  it  the  Church  of  Soot- 
land  would  soon  lose  its  glory,  and  separate  into  a  number  of  petty  inde- 
pendent jurisdictions,  scattered  over  the  districts  of  the  country,  unequal 
to  their  own  defence,  and  insufficient  for  the  purpose  of  an  ecclesiastical 
establishment"  The  settlement  of  vacant  parishes  has  chiefly  called  for 
the  executive  powers  of  the  Assembly.  Its  vigour  in  this  particular  occa- 
sioned a  secession  from  its  communion  in  the  beginning  of  the  last  century. 
When  a  presbytery,  from  any  cause,  d^ys  or  refuses  to  settle  a  minister, 
complaint  is  made  to  the  Assembly.  If  it  is  satisfied  that  the  presbytery 
has  not  acted  right^  it  peremptorily  enjoins  them  to  proceed,  with  all  speed, 
to  admit  the  presentee.  Should  the  presbytery  still  demur,  the  Assembly 
appoints  certain  days  for  meeting,  prescribes  the  whole  course  of  proce- 
dure, and  constitutes  the  presbyteiy  the  Assembly's  ministerial  officers  for 
that  particular  case.  The  presbytery  is  not  allowed  to  exercise  its  own 
judgment,  but  are  required  implicitly  to  obey  the  instructions  of  the  As- 
sembly. 

It  is  impossible,  however,  for  a  court  which  only  meets  once  a-year, 
and  then  only  for  ten  days^  to  exercise  its  executive  power  all  the  year 
round.  Therefore,  before  dissolution,  it  appoints  a  eommission^  Tbis 
commission  consists  of  thirty-one  members,  whereof  twenty-one  must  be 
ministers,  the  remainder  lay  elders.  Theychoose  their  own  moderator.  They 

*  Hill'd  View  of  the  CoiisUtuUon.  f  Act  of  Parliament  1592,  c.  114. 


CHURCH  OF  SCOTLAND.  733 

have  the 'power  of  an  assembly  in  all  matters  referred  to  them  from  it; 
Strictly  speaking,  thej  can  only  act  by  recommendation  of  the  Assembly. 
But  that  recommendation  usually  includes  a  clause,  empowering  them  to 
act  in  anything  that  may  be  for  the  general  good  of  the  church.  Among 
other  things  the  annual  instructions  are,  ^^  to  advert  to  the  interest  of  the 
church  on  every  occasion,  that  the  church,  and  present  establishment 
thereof,  do  not  suffer  or  sustain  any  prejudice  which  they  can  prevent, 
as  they  sh^dl  be  answerable."  The  commission  is  responsible  to  the  next 
General  Assembly,  they  therefore  keep  a  register  of  their  proceedings. 

We  sum  up  this  delineation  of  the  constitution  in  the  words  of  professor 
HiU,  to  \vhom  we  have  been  chiefly  indebted  for  thb  sketch.    ^^  The  judi- 
cial power  ascends  through  all  the  courts,  terminating  in  the  General 
Assembly :  the  l^slative  both  originates  and  ends  there,  with  this  restric- 
tion upon  the  exercise  of  it,  that  without  the  concurrence  of  a  majority  of 
presbyteries,  the  General  Assembly  cannot  enact  any  law :  the  supreme 
executive  is  lodged  in  the  General  Assembly,  whose  orders  direct  and 
control  the  inferior  branches,  until  the  whole  body  declare  that  they  are 
illegal     In  this  distribution  of  power,  there  is  a  sufficient  energy  and 
vigour  for  the  despatch  of  business  :  there  is  a  tardiness  only  with  regard 
to  that  which,  of  all  things,  requires  the  most  deliberation,  the  enactment- 
of  permanent  laws  ;  and  there  is  a  provision  made  for  the  constitutional 
operation  of  that  jealousy,  natural  and  proper  in  all  republics,  by  which 
the  rights  and  liberties  of  the  inferior  branches  are  defended  against 
encroachment,  and  the  General  Assembly,  however  respectable  by  the  de- 
scription of  its  members,  and  the  various  office  assigned  to  it,  is  efiec* 
tually  restrained  from  making  innovations."* 

The  established  ministers  of  Scotland  are  individually  styled  reverend; 
a  presbytery,  the  reverend  presbytery;  a  synod,. the  very  reverend  synod; 
and  the  supreme  court  is  styled  the  venerable  Assembly.  In  the  Assem- 
bly, his  majesty  is  represented  by  a  nobleman,  who  is  styled  grace*  He  is 
received  and  attended  with  royal  honours.  He  takes  precedence  of  all 
other  noblemen  for  the  time  being.  The  keys  of  the  city  are  always  given 
into  his  custody,  by  the  lord  provost.of  Edmburgh,  on  his  knee  ;  to  whom 
his  grace  returns  them,  accompanied  with  a  speech.  He  holds  a  levee, 
Trhich  is  attended  by  aD  the  nobility  and  gentry  in  Edinburgh,  by  all  the 
magistrates,  naval  and  military  officers,  and  the  members  of  Assembly. 
He  is  attended  by  a  military  escort,  and  the  streets  are  lined  with  military 
when  he  proceeds  in  state  to  church  and  to  open  the  Assembly..  For  this 
pageantry,  his  grace  the  commissioner  is  paid  £3000  by  the  exchequer 
in  Scotland:  and  I  have  Mr  Joseph  Hume,  M.  P.  for  Middlesex's  letter, 
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dated  S6th  Februarj,  1830,  ttotiog  that  he  is  paid  £IOOO  further  on  hit 
return  to  London.  It  requires  a  further  sum,  of  about  £1000,  to  pay  the 
purse-bearer,  derfcs,  pages,  and  other  expenses  incident  to  the  r»pecta- 
bilitj  and  efficiency  of  this  ancient  court  Besides  these  expenses,  his 
majesty  is  pleased  to  place  £1000,  from  the  priry  purse,  at  the  disposal 
of  the  Assembly,  for  promoting  education  in  the  highlands  and  islaiids. 


THE   SECESSION. 


At  the  Revolution,  the  presbyterian  religion  was  established  in  Scot- 
land, on  the  basis  of  the  ^Hndinations  of  the  people."  Patronage  was 
abolished  in  1649,  and  again  reWyed  in  1663.  In  1688  it  was  agsio 
abolished,  and  continued  in  abeyance  till  the  year  17 IS,  when  the  act  of 
queen  Anne,  already  given,  was  passed,  which  restored  patronage.  When 
this  bill  was  before  parliament,  the  commission  of  Assembly  declared  pa- 
tronage to  be  ^^  contrary  to  the  presbyterian  constitution  solemnly  ratified 
by  acts  of  parliament  of  both  kingdoms,  and  calculated  ineyitably  to  ob- 
struct the  work  of  the  gospel,  and  create  great  disorder  and  disquiet  in 
this  church  and  land."  **  In  fact,  the  large  share  of  patronage  possessed 
by  the  crown  in  Scotland,  serres  for  the  same  purpose  as  the  supremacy 
which  it  enjoys  in  England  does."*  Patronage  and  toleration  were  loudly 
complained  of  as  being  *^  the  floodgates  of  error  and  corruption.*  Strong 
remonstrances  were  accordingly  made  both  to  parliament  and  the  (jeneral 
Assembly.  By  a  tacit  compromise,  the  people  and  the  patron  united 
their  claims  for  a  number  of  years,  but  it  gradually  became  common  to 
accept  of  a  presentation.  The  General  Assembly  also  showed  an  inclination 
to  support  the  patron.  In  consequence,  violent  settlements  were  made 
sometimes  by  the  presbyteries,  and  at  others^  by  committees  appointed  by 
the  commission  of  Assembly. 

Ever  since  the  Revolution,  it  has  been  the  fruitful  parent  of  schism  and 
division  in  Scotland.  Mr  Glass,  minister  of  Tealing,  contended,  in  1787, 
not  only  against  patronage,  but  also  against  all  civil  establish menta  The 
presbytery  of  Dundee  cited  him  to  answer  for  his  heterodoxy,  in  April, 
1788.  In  his  defence,  he  maintained,  ^^that  a  church  might  be  perse- 
cuted or  tolerated  according  to  the  wiU  of  princes,  and  that  all  those  bear- 
ing the  name  of  christian  ministers,  who  accepted  of  civil  emoluments  from 
the  state,  were  unacquainted  with  the  gospel,  and  enemies  to  Christ's 
kingdom."  Were  such  doctrines  to  be  established,  the  presbytery  feared 
the  crown  might  sequestrate  their  livings.     The  presbytery  deposed  Mr 

*  Teit.  Aawciate  Synod  of  Original  ScoederF. 
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Glam  from  the  ministiy.    From  this  seotence,  Mr  Glaat  appealed  to  the 
sjood.     He  defended  his  opinioos  in  that  oonrt  with  great  abilit>'.    The 
synod  confirmed  the  sentence  of  the  presbytery,  ^^  deposed  liim  from  the 
ministry,  prohibited  and  discharged  him  from  exercising  the  jame,  or  any 
part  thereof,  in  all  time  coming,  under  pain  of  the  highest  censures  of  the 
church."    Mr  Glass  dbregarded  the  primary  depontion  by  the  presbytery. 
He  continued  to  exercise  his  functions  as  formerly;  and,  as  might  be  ex- 
pected from  the  nature  of  presbyterian  gOTemment,  from  this  last  sentence 
he  appealed  to  the  General  Assembly.     In  the  interim,  he  was  compelled 
to  vacate  his  parish.     Yet  he  continued  to  exercise  his  ministerial  office, 
to  those  who  adhered  to  him.    His  popularity  was  great.    The  reputation 
of  persecution  engaged  the  sympathies  of  the  people  in  his  fayour.  In  the 
course  of  a  few  yean,  his  followers  increasing,  he  erected  a  chapel  in 
Dundee.    On  the  13th  March,  1730,  the  commission  of  the  General  As- 
sembly confirmed  the  synod's  sentence  of  deposition.     In  the  Assembly  of 
1731,  an  attempt  was  made  to  restore  Mr  Glass.     They  annexed  a  con- 
dition, however,  which  no  doubt  influenced  Mr  Glass  in  rejecting  the  offer. 
The  Assembly  *^  did  take  off  the  sentence  of  deposition,  passed  by  the 
commission,  ISth  March,  1730,  against  Mr  John  Glass,  then  minister  at 
Tealing,  for  independent  principles,  and  did  restore  hun  to  the  character 
and  exercise  of  a  minister  of  the  gospel  of  Christ;  but  declared,  notwith^ 
standing,  that  he  is  not  to  be  esteemed  a  mmister  of  the  established  church 
of  Scotland,  or  capable  to  be  called  or  settled  therein,  until  he  shall  re- 
nounce the  principles  embraced  and  avowed  by  him,  that  are  inconsistent 
with  the  constitution  of  this  church."     This  condition  merely  served  as  a 
salvo  for  the  Assembly's  intolerance.    Mr  Glass  paid  no  attention  to  it, 
but  continued  his  separation.     He  made  frequent  tours  through  the  king- 
dom, preaching  in  all  the  principal  towns.     He  erected  meeting-houses 
wherever  he  found  a  competent  number  of  persons  who  adopted  his  pecu- 
liar tenets.     Dundee  continued  to  be  the  principal  scene  of  his  labours. 
He  was  joined  by  several  ministers  ;  and  as  their  acknowledged  chief,  he 
drew  up  a  system  for  their  regulation. 

In  1731,  an  overture  was  transmitted  to  the  presbyteries,  in  terms  of 
the  Barrier  Act,  ^^  concerning  the  method  of  planting  vacant  churches  :*'  a 
kind  of  supplement  to  the  law  of  patronage.  This  act  lodged  the  sole 
power  of  election  in  a  meeting  of  protestant  elders  and  heritors.  This  act 
made  no  exception  of  the  episcopalian  heritors,  so  that  when  they  were 
most  numerous  in  a  parish,  they  had  it  in  their  power  to  proMnt  This 
was  naturally  considered  a  grievance.  To  enforce  these  settlements,  the 
Assembly  had  recourse  to  very  despotic  measures.  That  court  denied 
dissenters  the  right  of  exercising  the  ordinary  methods  of  expressing  their 
dissent.    In  consequence,  the  only  method  left  for  complaint  was  from  the 
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pulpit  When  the  Assemblj  met  in  May,  17 32,  it  .was  found  that  eigliiea 
prasbyteries  had  made  no  retuni :  tweUe  were  in  favour  of  the  act,  with 
•ome  amendments  ;  aix  were  absolutely  favourable  ;  and  thirty-one  were 
decidedly  opposed  to  it.  At  the  same  time,  two  remonstrances  were  yte- 
sented  against  the  overture.  These  the  Assembly  refused  to  recenre,  and, 
notwithstanding  that  the  returns  from  the  presbyteries  were  unfarouraUe, 
enacted  the  above  as  a  standing  lato. 

In  this  state  of  general  dissatisfaction  and  excitement,  the  synod  of  Perth 
and  Stirling  met  at  Stirling,  in  October,  1732,  and  Mr  Ebenezer  Ersldrie. 
minister  of  that  town,  was  appointed  to  preach.  In  his  sermon,  he  in- 
veighed against  the  defections  of  the  times ;  and,  in  particular,  animad- 
verted severely  on  the  late  act  of  Assembly,  and  on  the  violent  settlements 
of  ministers.  For  these  freedoms,  the  synod  adjudged  him  to  be  rebuked, 
from  which  sentence  Mr  Erskine  protested  and  appealed  to  the  Geoerai 
Assembly.  Twelve  of  the  ministers  of  this  synod  adhered  to  Mr  Erskioe'^ 
protest.  The  Assembly  which  met  in  1733  approved  of  the  sentence  of  tbf? 
synod,  and  ordered  the  rebuke  and  admonition  to  be  pronounced.  Against 
this  Mr  Erskine  again  protested,  asserting  his  liberty  to  preach  the  same 
truths,  and  to  testify  against  the  same  or  the  like  defections,  upon  all 
proper 'occasions.  Three  of  his  brethren,  Messrs  Moncrief,  minister  ol 
Abemethy,  Wilson  of  Perth,  and  Fisher  of  Kinclaven,  united  with  hioi 
in  his  refusal  of  submitting  to  be  rebuked,  as  an  undue  restraint  on  minis- 
terial freedom.  These  presented  a  protest  to  the  Assembly,  but  which 
that  court  refused  to  receive.  The  brethren  then  laid  it  on  the  table,  and 
retired,  where  it  lay  unobserved  for  some  time.  A  minister  acddentaUy 
took  up  the  paper,  read  it,  and  called  the  attention  of  the  court  to  ris 
contents.  It  was  declared  to  be  an  insult  to  the  court,  and  the  offeDden 
were  cited  to  appear  at  the  bar  the  following  day.  On  their  attendance 
at  the  bar,  a  committee  was  appointed  to  communicate  with  them.  The 
committee  reported :  that  the  four  brethren  continued  fully  resolved  to 
adhere  to  their  paper  and  protest  When  placed  at.  the  bar,  the  As- 
sembly passed  the  following  sentence,  without  permitting  the  brethren  to 
speak: 

*^  The  General  Assembly  ordains,  that  the  four  brethren,  aforesaid,  ap- 
pear before  the  commission  in  August  next,  and  there  show  their  sorrow 
for  their  conduct  and  misbehaviour  in  offering  to  protest,  and  in  giTio^ 
in  to  this  Assembly  the  paper  by  them  subscribed ;  and  that  they  (hen 
retract  the  same.  And  in  case  they  do  not  appear  before  the  said  com- 
mission in  August,  and  there  show  their  sorrow,  and  retract,  as  said  is : 
the  commission  is  hereby  empowered  and  appointed  to  suspend  the  said 
brethren,  or  such  of  them  as  shall  not  obey,  from  the  exercise  of  their 
ministry.     And  further,  in  case  the  sfud  brethren  shall  be  suspended  by 
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the  said  commission,  and  that  they  diaS  act  contrary  to  the  said  i 
of  suapennon,  the  eonimission  is  hereby  empowered  and  appoioted^At  their 
meeting  io  KoTember,  or  any  subsequent  meeting,  to  proceed  to  a  higher 
censure  against  the  said  four  brethren,  or  such  of  them  as  shall  continue 
to  ofiend  by  transgressing  this  act«  And  the  General  Assembly  do  appoint 
the  aerreral  presbyteries  of  which  the  said  brethren  are  members^  to  report 
to  the  commission  in  August,  and  subsequent  meetings  of  it,  their  conduct 
and  behaviour  with  respect  to  this  act." 

Against  this  sentence,  the  four  brethren  requested  leave  to  read  the  fol- 
lowing csomplawit  and  declacatfon,  but  which  the  Assembly  peremptorily 
refuaing,  they  laid  it  on  the  taUe,  and  left  the  bar. 

^^  In  regard  the  venerable  Assembly  have  come  to  a  positive  sentence, 
without  hearing  our  defences ;  and  have  appointed  the  commission  to 
execute  tbeir  sentence  in  August,  in  ease  we  do  not  retract  what  we  have 
done  :  Tve  cannot  but  complain  of  this  uncommon  procedure;  andr  declare 
that  we  are  not  at  liberty  to  take  this  affair  to  an  amsandHmJ^* 

No  change  having  taken  place  in  the  resolutfon  of  the  four  brethren, 
the  commission  suspended  them  in  August.   Representations  from  several 
presbyteries,  kirk  sessions,  and  town  councils,  were  oflfered  to  the  com- 
mission, praying  them  to  delay  sentence.   The  commission  would  not  suffer 
any  of  these  representations  to  be  read.  The  moderator  read  the  sentence, 
not  in  the  name  and  by  the  authority  of  Jesus  Christ,  but  in  that  of  the 
Assembly :  that  the  commission  cUd  suspeTid  the fy^r  j?rotestinff  brethren 
from  the  exercise  of  the  mimsterial  function^  and  aU  the  parts  thereof. 
Against  this  sentence,  the  brethren  protested  by  a  written  document,  aa 
follows : — **  We  hereby  adhere  to  the  protestations  taken  by  us  before  this 
court,  for  ourselves  ;  and  in  name  of  all  the  ministers,  elders,  and  mem- 
bers of  the  Church  of  Scotland,  and  of  all  and  every  one  of  our  respective 
congregations,  adhering  to  us :  Bearing  that  this  sentence  is  in  itsdf  nidi 
and  void;  and  that  it  shall  be  lawful  and  warrantable  for  us  to  exercise 
our  ministry  as  hitherto  we  have  done,  and  as  if  no  such  censure  had  been 
inflicted :  and  that  if,  in  consequence  of  this  s^tence,  any  minister  or 
probationer  shall  exercise  any  part  of  our  pastoral  morTcy  the  same  shall 
be  held  and  reputed  as  a  violent  intrusion  upon  our  minbterial  labours." 
When  the  commission  met  again,  in  November,  1773,  the  four  brethren 
appeared  at  the  bar,  and  protested  that  they  still  adhered  to  their  former 
dedaratfons.     A  committee  appointed  \x>  interrogate  them  reported,  that 
the  brethren  *<  had  exercised  all  the  parts  of  their  ministerial  office,  as  if 
they  had  been  under  no  such  censure,"  and  that  ^^  they  had  d^ared  tbeir 
resolution  to  continue  of  the  same  mind  as  formerly."    At  this  period 

*  Under  ooraideiation. 
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the  four  brethren  were  joined  by  Mr  Ralph  Erskiue.  The 
determined  to  proceed  to  the  higher  censure.  This  was  only  carried  bj 
the  casting  vote  of  Mr  Gowdie,  the  moderator.  .  Many  sjnuds,  presby- 
teries, kirk  sessions^  and  magistratesy  petitioned  for  delay,  at  least  tiH  the 
following  March,  as  authorized  by  the  Assembly,  but  without  effect.  The 
commission  pronounced  the  following  sentence :  that  they  ^^  did  and  hereby 
do  loose  the  relation  of  Mr  Ebenezer  Erskine,  minister  at  Stiilbigy  Mr 
William  Wilson,  of  Perth,  Mr  Alexander  Moncrief,  of  Abemetby,  ai^ 
Mr  James  Fisher,  at  Kindaven,  to  their  respective  charges  ;  and  do  de- 
clare them  no  longer  ministers  of  this  church :  and  do  hereby  proliibit  a& 
ministers  of  this  church  to  employ  them,  or  any  of  them,  in  any  minisieriai 
function.  And  the  commission  do  declare  their  churches  vacant  from 
and  after  this  sentence.'' 

*^  As  the  judicatories,"  says  Wiliison,  ^^  at  this  time  seemed  to  act  with 
much  heat  and  severity,  in  order  to  support  and  screw  up  their  authority; 
so  we  must  own,  that  the  four  brethren  seemed  to  show  no  little  humoor 
and  stiffness  in  opposing  their  authority  and  despising  their  sentences :  for 
they  would  give  no  ear  to  their  friends,  who  dealt  with  them  to  show  some 
subjection  to  the  judicatories,  as  to  their  fathers  and  superiors ;  and  al- 
though they  were  just  now  abusing  their  church  power,  and  unwarrantablj 
provoking  their  children,  yet  some  regard  is  to  be  shown  1»  their  authority, 
even  when  so  doing,  as  we  do  to  our  natural  parents,  though  correcting  us 
in  an  arbitrary  way.  As  to  Mr  Erskine,  though  he  was  contending  for 
the  truth,  many  of  his  friends  wished  lliat  he  had  not  used  such  asperity 
and  tartness  of  expression  about  the  ministers  and  judicatories  of  the  church 
as  he  did;  and  many  of  the  leading  men  in  the  judicatories  said,  this  was  the 
only  thing  they  quarrelled  in  his  sermon;  but  Mr  Erskine  would  make  no 
acknowledgment  or  submission  of  any  sort,  though  even  Mr  Wilson  and 
Mr  Moncrief  said,  in  their  reasons  of  dissent,  that  they  did  not  pretend 
to  justify  his  modes  of  expression  in  that  sermon.  We  do  not  see  that 
it  would  have  been  any  loss  to  the  truth  the  four  brethren  appeared  for, 
that  they  had  all  showed  more  respect  to  the  supreme  authority  of  the 
church  in  tlieir  conduct  than  they  did ;  particularly,  though  they  had 
forborn  to  protest,  as  they  did  in  express  words,  against  the  sentence  of 
the  Assembly  as  unjust,  and  against  any  censure  they  should  inflict  on 
them  as  null  and  void  in  itself:  and  if,  upon  their  being  suspended,  any 
minister  or  probationer  should  preach  in  thdr  parbhes,  the  same  should  be 
held  as  an  intrusion  upon  their  charges.  And  as  they  protested,  so  they 
submitted  not  to  the  sentence  for  one  day.'"" 

On  the  sentence  being  pronounced,  the  associated  brethren,  who  were 

*  WiUiwn^  Testimony,  pp.  7S,  79. 
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now  by  new  adhenons  inereaaed  to  seven,  protested  that,  notwithgtandiiig 
this  sentence,  their  pastoral  relation  should  be  held  and  reputed  firm  and 
▼alid :    and  ^*  that,  notwithstanding  our  being  cast  out  from  ministerial 
communion  with  the  established  church  of  Scothind,  we  still  hold  commu- 
nion with  an  and  every  one  who  desire,  with  us,  to  adhere  to  the  princi- 
plea  of  the  true  presbjterian  covenanted  Church  of  Scotland,  in  her  doe- 
trine,   worship,  government,  and  discipline:  and  particularly  with  every 
one  who   are  groaning  under,  the  evils,  and  who  are  affected  with  the 
grievanoea  we  have  been  complaining  of;  who  are,  in  their  several  spheres, 
wrestling  against  the  same.   But  in  regard  that  the  pretmUng  party  in  this 
estalilished  church,  who  have  now  cast. us  out  from  ministerial  communion 
Willi  them,  are  now  carrying  on  a  course  of  defection  from  our  reformed 
and  covenanted  principles ;  and,  particularly,  are  suppressing  ministerial 
freedom  and  faithfulness,  in  testifying  against  the  present  backslidings  of 
the  church,  and  inflicting  censures  on  ministers  for  witnessing,  by  protes- 
tations and  otherwise,  against  the  same :  Therefore  we  do,  for  these  and 
many  other  weighty  reasons,  to  be  laid  open  in  due  time,  protest  that  we 
are  obliged  to  make  a  SECESSION  from  them  ;  and  that  we  can  have 
no  ministerial  communion  with  them,  till  they  se^  their  sins  and  mistakes, 
and  amend  them.    And  in  like  manner  we  do  protest,  that  it  shall  be  lawful 
and  warrantable  for  us  to  exercise  the  keys  of  doctrine,  discipline,  and 
government,  according  to  the  Word  of  God,  and  Confession  of  Faith,  and 
the  principles  and  constitutions  of  the  covenanted  Church  of  Scotland;  as 
if  no  such  censure  had  been  passed  upon  us  -.  upon  all  which  we  take 
instruments.*     And  we  hereby  appeal  unto  the  first  free,  faithful,  and 
reforming  General  Assembly  of  the  Church  of  Scotland."     Signed  by  the 
four  brethren. 

The  conduct  of  the  commission  of  Assembly  seems  to  have  been  sufii- 
ciently  arbitraiy.  The  whole  establishment  appeared  at  this  time  to  sym« 
pathise  vnth  the  four  brethren.  The  presbyteries  generally  sent  up  re* 
presentatives  to  the  Assembly  of  1734,  sufficiently  willing  to  censure  the 
party  and  despotic  proceedings  of  their  commission,  and  to  restore  the  four 
brethren  to  their  charges  ;  but  this  was  rendered  impossible.  On  the  6  th 
of  December,  1733,  the  seven  associated  brethren  met  at  a  place  called 
Gaimey-bridge,  near  Kinross,  and  constituted  themselves  into  a  separate 
presbytery.  They  spent  the  preceding  day  in  fasting  and  prayer.  They 
assumed  the  name  of  the  Associate  Presbytery.  Among  other 
reasons,  they  assigned  the  following  for  this  important  step : — ^'  That  they 
might  be  in  a  condition  and  capacity  to  exercise  all  the  parts  of  their  pas- 

*  InatrumerU  is  a  technical  term,  8ignif}ing  the  payment  of  a  fee  ^say  one  shilling)  k 
the  clerk  of  Assembly,  for  receiving  a  process  and  recording  it,  or  any  paper,  protest,  or  dia- 
sent,  with  which  it  is  accompanied. 
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tond  office ;  that  they  might  have  a  more  spedal  claim  Co  the  promue  of 
the  cUvine  praeeoce  among  them ;  that  they  might  ma^ntaio  proper  cider 
among  tbemealTes,  distingaishiiig  themedvee  from  those  of  the  seetarmM 
and  independent  way;  that  they  might  be  in  a  better  capacity  for  affonl- 
iag  help  and  relief  to  the  opprened  heritage  of  Ood  through  the  land ; 
and  that  they  might  endearour  to  lift  up  e^judioial  as  well  as  a  dodrmal 
testimony  for  Scotland's  covenanted  Reformation  ^  and  against  the  pneaent 
deelinings  and  backslidmgs  from  the  same."  In  March,  1734,  the  asso- 
ciated brethren  published  a  testimony,  with  a  rcTiew  of  a  nairatiTB  of  the 
proceedings  against  them,  published  by  the  commission  of  Assembly.  Is 
reviewing  this  document,  theyssy:  ^*Our  ordination  tows  and  engage- 
ments  oblige  us  to  the  several  steps  we  hare  taken.  We  are  indeed  bound 
at  our  ordination*,  to  subject  onradyea  unto  the  judicatories  of  the  church; 
but  it  b  not  an  cibeolute  eubfectkm  Ihat  we  engage  unto;  it  is  not  a  bUnd 
and  impUcit  cbedienee  that  we  bind  ouraelyes  unto,  but  a  subjection  m 
the  Lard;  a  subjeotion  qualified  and  Hmited  by  the  word  of  Ciod,  and 
the  received  and  known:  principles  of  this  church.  The  obligation  of  our 
ordination  rows,  to  maintain  communion  with  the  establislied  chorcfa,  is 
subordinate  to  their  obligaition,  by  these  rows,  for  maintaining  the  Refor- 
mation principles  ;  so  that  the  same  rows,  which  did  formerly  bind  us  to 
eammunhn  with  the  established  church,  do  now  bind  us  to  eeeession  from 
her.  Our  submission  to  judicatories  is  according  to  the  Word  of  God  ; 
and  our  received  and  approTed  standards  of  doctrine,  worship,  goTeni- 
ment,  and  <Bseipline :  these  are  the  only  terms  of  ministerial  oonminnioB 
amongst  us ;  and  we  refuse  that  we  have  broken  through  any  of  them. 
We  have  continued  in  ministerial  communion  with  what  is  reckoned  the 
established  church,  till  the  prevailing  party  have  declared  that  they  wQI 
not  allow  us  any  longer  ministerial  communion  with  them.  The  prevailing 
party  have  now  declared,  that  they  will  allow  n<me  to  continue  in  minn* 
terial  communion  with  them,  who  shall  testify,  either  doctrinally  from  the 
pulpit,  or  by  protestation  in  the  supreme  judicatory,  against  their  dnfol 
and  unwarrantable  proceedings.  We  have  made  a  secession  from  the  pre- 
vailing party,  who  are  carrying  on  the  course  of  defection.  Our  secessioD 
is  not  from  the  Church  of  Scotland  i  we  own  her  doctrine,  contained  in 
her  Confession  of  Faith  ;  we  observe  the  recdved  and  approred  unifbr- 
Biity  of  worship  ;  we  adliere  unto  her  presbyterian  government  and  disci- 
pline, according  unto^the  word  of  Ood,  and  our  solemn  covenant  engage- 
ments; and  we  have  not  been  convicted  of  anything  in  doctrine  or  practice 
to  the  contrary." 

The  establishment  now  became  alarmed  at  the  effects  of  the  €ieneral 
Assembly's  arbitrary  proceedings.  The  schism  was  evidently  widening, 
and  presented  a  very  threatening  aspect     The  presbyteries  therefore  sent 
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up,  says  WiUiwMi,  '^  pious  and  experienced  miDitten,  with  tinoere  iDten- 
tiont,  to  have  mattera  settled  upon  a  better  looting  if  possible.     N^  it 
would  have  extremely  strengthened  Uieir  hands,  in  thdr  good  designs  to 
redress  grievanees  and  adranee  reformation,  if  the  four  brethren  had 
tabled  (laid)  thdr  complaint  before  them,  and  represented  what  they 
would  haTB  the  Aisembfy  to  do  to  satisfy  them  ;  but  this  they  declined  to 
do,  though  they  were  all  in  the  town  at  the  time."*    The  Assembly  of 
1734  repealed  sereral  obnoxious  acts  of  Assembly,  ^^  because  they  were 
found  hurtful  to  this  church."     They  rerersed  the  settlement  of  a  minister 
who  had  been  forcibly  placed  at  Auchtermuchty  by  the  commission.   They 
declared  the  aentenoes  of  the  commission  to  be  reversible.    They  reviewed' 
and  contracted  the  powers  of  thai  court  of  delegates,  and  prohibited  it 
from  forcibly  settling  a  presentee^  where  the  local  synod  or  presbytery  op« 
posed  it.     They  empowered  the  comndssion  to  address  the  king  and  par- 
liament for  relief  from  patronage.     They  empowered  the  synod  of  Perth 
and  Stilling  to  restore  the  four  ejected  brethren  to  their  charges,  and  the 
communion  of  the  church.     And  they  enacted,  <^  that  due  and  regular 
ministerial  freedom  is  still  left  entire  to  all  ministers."     In  July  of  the 
same  year,  the  synod  <'  did  take  off  the  sentences  pronounced  by  the  com- 
mission of  the  General  Assembly  of  1733,  against  the  foresaid  four  bre- 
thren, declaring  the  same  of  no  force  or  effect  for  the  future :"  and  so 
^^  did  unite  and  restore  them  to  ministerial  communion  with  this  church, 
to  their  several  charges,  and  to  the  exercise  of  aD  parts  of  the  ministerial 
function  therein.'* 

A  door  was  now  opened  for  the  seceders  to  have  returned  to  commu- 
nion with  their  established  brethren.  They  debated  the  subject  actordingly. 
The  result  was,  **  that  though  they  owned  some  parts  of  grounds  of  then* 
secession  to  be  removed,  by  the  repeal  of  the  foresaid  acts,  1730  and  1733, 
yet  they  found  the  prine^pdl  ground  of  it  remaining,  unremoved,  yea 
rather  aggravated  by  the  AsMmbly,  1734.    So  that  they  could  not  accede 
to  the  judicatories  in  a  consistency  with,  or  without  falling  from,  the  testi- 
mony they  had  given."t    In  their  ^*  Reasons  of  Non-accession,"  published 
in  May,  1735,  they  say :  *'  When  matters  were  come  to  such  a  pass  that 
we  were  excluded  from  keeping  up  a  proper  testimony  against  the  defec- 
tions  and  backslidings  of  the  prevailing  party,  in  a  way  of  ministerial 
communion  with  them  \  we  judged  it  our  necessary  duty,  for  this  and 
other  reasons,  to  make  a  aeeessum  from  the  judicatories  of  the  estab- 
lished church :  and  since  the  Lord,  in  his  adorable  providence,  permitted 
the  judicatories  to  thrust  us  out  at  a  time  when  a  course  of  defection  was 
carried  on  with  a  high  hand  ;  it  will  therefore  be  necessary,  for  the  vindi- 
cation of  our  present  conduct,  to  inquire  if  the  Assembly,  1734,  have  at 
*  Willison's  Testimony,  8ic.,  p.  81.  f  Reasons  of  Non-aocession. 
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least  to  far  remoyed  the  grounds  of  our  seoesnon,  that  we  m^,  in  a  < 
Msteocy  with  the  testimony  we  baTe  emitted^  accede  unto  the  judicatories 
of  the  church,  and  join  in  ministerial  communion  with  them/' 

At  same  time  with  their  reasons  for  non-accession,  the  seoedera  made 
some  proposals  for  the  remoral  of  some  of  those  difficulties  which  stood 
in  the  way  of  their  reunion.  Not,  however,  as  being  all  that  they  wanted, 
but  **  if  they  were  done,  we  might  have  the  comfortable  prospect  of  a 
pleasant  and  desirable  unity  and  harmony  with  our  brethren  ;  in  con- 
curring with  them,  according  to  our  weak  measure,  m  all  other  necesary 
steps  towards  a  further  reformatioa"  The  substance  of  thdr  proposab 
was  as  follows: — ^'  That  there  should  be  a  seasonable  warning  against  the 
infidelity  and  gross  errors  prevailing  ;  a  proper  assertion  of  the  trath,  in 
opposition  to  Mr  Simson's  Arian  heresy;  and  express  condemnation  of  his 
other  gross  and  dangerous  errors;  an  inflicting  of  the  highest  oenaure  of 
the  church  upon  William  Nimmo,  for  the  bold  and  daring  attack  upon  the 
whole  of  divine  revelation,  if  found  proven  against  him;  and  an  inflicting 
of  the  same  censure  on  Mr  Campbell,  and  Mr  Wallace,  one  of  the  mmis- 
ters  of  Edinburgh,  for  gross  and  pernicious  errors  vented  by  them,  upon 
these  errors  being  found  proven  against  them;  that  the  act  of  Assembly, 
1739,  concerning  Mr  Erskine  and  his  three  brethren,  should  be  dechued 
rescinded; — and  all  that  had  followed  thereupon  declared  null  and  void  io 
itself ;  and  the  ministers  enjoined  to  give  faithful  warning  against  the 
prevailing  corruptions  of  the  times:  that  the  act  of  Assembly,  1733, 
concerning  some  brethren  in  .the  presbytery  of  Dunfermline,  should  be 
also  rescinded ;  and  ministers  declared  at  freedom  to  dispense  sealing  or- 
dinances to  such  as  could  not  submit  to  the  ministry  of  intruders;  that 
the  acceptance  of  presentations  should  be  declared  contrary  to  the  princi- 
ples of  this  church ;  probationers  accepting  of  them  to  be  deprived  of  their 
license;  ministers,  for  such  a  transgression,  to  be  suspended,  and,  if  tena- 
ciously adhering,  deposed ;  and  an  act  passed  against  any  settlement,  in 
time  coming,  without  the  call  and  consent  of  the  majority  of  the  congre- 
gation, who  are  admitted  to  full  communion  with  the  church  in  all  her 
sealing  ordinances :  that  all  presbyteries  should  be  strictly  enjoined  to  use 
due  caution  and  tenderness  in  the  licensing  of  young  men;  and  sm  act  be 
passed  against  the  dangerous  innovation  both  in  the  method  and  strain  of 
preaching;  and  that,  in  the  grounds  of  a  national  iast,  there  should  be  an 
acknowledgment  of  the  great  guilt  of  this  land ;  and  in  having  gone  on 
into  such  a  course  of  badcsliding,  contrary  to  the  word  of  God,  and  to  the 
obligations  those  lands  are  under  to  promote  reformation,  by  our  cove- 
nants, national  and  solemn  league ;  with  a  full  and  particular  enumeration 
of  the  steps  of  defection  made  in  our  day."* 

*  Reasons  of  Non-accession,  p.  50. 
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The  fleoeders  thought,  at  the  end  of  two  yean,  that  they  had  still  grounds 
of  complaint.  Forcible  settlements  still  continued.  Mr  Campbell  was  dis- 
missed from  the  bar  of  Assembly  without  censure,  although  his  published 
opinions  were  erroneous.  They  therefore  resolved  to  act  In  a  judicial  ca- 
pacity. They  determined  to  administer  divine  ordinances  to  such  as  shouid 
apply  for  them.  They  agreed  to  settle  their  terms  of  fellowship,  and  assert 
the  genuine  principles  and  attainments  of  the  Church  of  Scotland.  For 
which  purpose,  in  1736,  they  published  a  judicial  testimony;  likewise  an  en- 
largement of  their  former  testimony  on  the  doctrine  of  grace,  in  which  they 
explained  and  vindicated  the  difference  between  the  law  and  the  gospel,  and 
the  motives  and  grounds  of  evangelical  obedience.  This  was  in  opposition 
to  the  acts  of  the  General  Assembly  respecting  the  Marrow  of  Modern 
Divinity,  and  the  legal  strain  of  preaching  that  had  become  common.  They 
also  renewed  and  swore  to  the  solemn  league  and  covenant.  They,  at 
same  time,  emitted  a  declaration  of  their  principles  respecting  the  civil 
government.  Many  of  those  who  recognised  the  covenant  as  a  fundamental 
principle,  had  not  only  refused  to  communicate  with  the  establishment,  but 
to  acknowledge  the  civil  government,  or  to  obey  the  magistrates.  These 
people  continued  some  time  without  ministers.  They  were  at  last  joined 
bj  Mr  Macmillan,  a  minister  of  the  establishment.  The  associate  pres- 
bytery accordingly  condemned  tlieir  principles.  Mr  Nairn,  one  of  the 
seceders,  dissented  from  this  position,  and  defended  the  principles  of  the 
covenanters,  because  the  magutrates  were  deficient  of  those  qualities 
required  by  the  covenant.  He  asserted  that  none  but  a  covenanted  pres- 
byterian  could  be  the  lawful  sovereign  of  this  realm.  He  accordingly 
separated  from  the  seceders  ;  and,  joining  Mr  Macmillan,  these  two  con« 
slituted  the  Reformed  Presbytery. 

The  seceding  brethren  were  much  displeased  at  the  transactions  of  the 
General  Assembly,  respecting  some  professors  who  had  taught  and  pub- 
lished doctrines  inconsistent  with  the  Confession  of  Faith.  *^  They  took 
occasion,"  aays  WiHison*  ^^  to  carry  their  Bece88k>n  and  separation  to  very 
great  heights  by  licensing  preachers,  invading  parishes,  and  preaching  up 
separation  everywhere,  not  sparing  their  best  friends,  nor  those  who  dis- 
sented from  the  evils  of  the  time,  but  charging  the  whole  ministry  vnth 
very  black  things."  For  these  causes,  and  also  the  testimony  so  often 
cited,  the  Assembly  died  the  seceding  brethren  to  appear  at  their  bar,  in 
1739.  Accordingly,  the  whole  eight  brethren  appeared  in  the  capacity 
of  a  constituted  court,  headed  by  their  moderator.  But  instead  of  answer- 
ing to  their  indictment,  the  associate  synod,  by  the  ministry  of  their  mo- 
derator, read  an  act  of  their  own  court.  Thu  act  condenmed  the  courts 
of  the  establishment,  as  not  being  lawful  courts  of  Christ.  Their  mode* 
rator  then,  in  the  name  of  the  secession  presbytery,  declined  the  authority 
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and  jurisdictioD  of  the  General  Anemblj.  They  then  witUrew  firom  the 
bar,  and  the  breach  became  irreconcilable.  The  AssemUj  then  enacted, 
**  that  for  their  declinature,  contempt,  and  gcbitmatical  coorBea,  &c.,  ther 
deterre  deposition."  But  to  gire  them  time  for  reflection,  and  to  retura 
to  their  duty,  they  forbore  for  one  year  ;  and  accordingly  cited  tbem  to 
the  bar  of  the  Anembly  of  1740.  This  citation  the  brethren  held  is 
due  contempt.  The  Assembly  of  1740  therefore  deposed  the  whole 
eight  brethren,  in  these  words :  They  dep09e  them  from  the  office  of 
the  holy  mmiatryj  proMbUin^  them  to  exercise  the  same  mthm  this 
church.* 

The  secession  from  the  establishment  had  now  become  so  considerable, 
that,  before  the  year  1745,  so  many  presbyteries  had  been  constituted,  in 
different  parts  of  the  country,  that  they  were  enabled  to  form  a  supreme 
court,  or  synod.  The  secession  was  now  called  the  Associate  Stxod. 
But  with  their  success,  '^  the  leaven  of  prejudice  and  suspicion  insinaated 
itself,  soured  their  minds,  and  fomented  any  difference  of  sentiment  which 
at  first  existed  among  them."f  The  period  was  now  arrived  when  the 
seoeders  were  to  be  divided  into  burghers  and  antiburghers.  In  1745, 
the  question  of  the  lawfulness  of  burgess  oaths  was  debated  in  the  synod. 
The  clause  under  debate  was :  **  Here  I  protest,  before  God  and  your 
lordships,  that  I  profess,  and  allow  with  my  heart,  the  true  religion  pre- 
sently (at  present)  professed  within  this  realm,  and  authorized  by  the  Isks 
thereof:  I  shall  abide  thereat,  and  defend  die  same  to  my  life's  end  ;  re- 
nouncuig  the  Roman  religion  called  papistry."  The  two  EEakines,  Fiiher, 
and  others,  contended  that  it  was  the  religion  itsdf,  and  not  its  maladnii- 
nistration,  to  which  they  were  required  to  swear :  that  they  had  not  «i 
up  a  new  religion,  but  clave  closely  to  what  they  had  previously  profe^: 
that  since  they  had  solemnly  approved  of  the  doctrine,  worship,  discipiioe, 
and  government ;  since  they  had  solemnly  dedaied  their  adherence  to  the 
Westminster  Confession  t  that  by  their  ordination  vows  they  had  sworn  to 
that  very  religion,  doctrine^  worship,  discipline,  and  government,  professed 
and  established  in  the  realm:  that  althou^  they  had  objected  to  the  man- 
ner in  which  the  true  religion  is  at  present  professed  and  settled :  that 
though  they  had  testified  against  the  corruptions  both  in  church  and  state: 
yet  they  had,  but  two  years  before,  judicially  declared  the  established  re- 
ligion  to  be  the  true  religion  itself.  They  had  solemnly  thanked  God, 
^^  that  our  religion  has  such  security  by  the  present  civfl  govemment  as 
no  nation  on  earth  enjoys  the  like."  Therefore  ^'  the  synod  could  not, 
without  the  most  glaring  self-contradiction,,  prohibit  the  swearing  of  the 
above  clause,  as  in  iiself  sinful  for  a  seceder."  On  the  other  hand,  Messrs 

•  WJlIiaon'B  Testimony,  pp.  01,  92.  \  WHIison'i  Tertimony,  p.  58.  | 
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Hf onerief,  Mair,  Qibb,  and  othefi^  oontotidedl  thai  tins  oafb,  bebg  adni- 
interod  for  the  security  of  the  establiBhmedt,  was  to  be  ondentood  in  the 
aenae  of  the  impoferi.  That  the  true  religum,  to  whieh  it  referred,  muat 
jnean  the  ooiroptioot  in  ita  adaudislnitioD,  from  which  thej  had  aeoeded. 
That  it  not  only  eonteoipUted  the  eomiptiona  in  the  state  religioB,  but  hi 
the  state  itself;  which,  by  eonsequenoe,  imiilied  a  departure  from  the 
whole  of  their  testimony.  In  fad,  it  ganre  up  the  whole  cause  of  their 
aeceasion^  And  therefore  the  words  ^*  true  rcKg^ion,  presently  (at  present) 
professed  and  authorized,"  ttight  be  applied  indifferently  to  a  true  and 
a  false  religion*  The  synod  of  1746  came  to  this  decision :  that  <*  those  of 
the  secession  cannot,  with  safety  of  consdeiiee  and  without  sin,  swear  any 
burgess  oath  with  the  said  religious  clause,  while  nmttera  with  reference 
to  the  profeanon  and  setUement  of  religion  continue  in  such  cireuoMtances 
as  the  present"  The  minority  on  this  question  protested  agakst  this 
decision.  The  bitter  waters  of  controrersy  were  now  let  loose,  and  nolently 
agitated  the  whole  body.  In  the  synod  of  1747,  it  was  proposed,  that 
the  OGodenmatory  decision  of  the  former  synod  should,  neidier  then  nor 
afterwards,  be  a  terdi  of  ministerial  and  christian  communion ;  and  that 
this  question  be  referred  to  presbyteries  and  kirfc  sessions.  This  question 
was  considered  disordeiAy.  Members  protested  against  it  aoeordingly;  but 
as  the  protesters  did  not  vote,  the  motion  was  carried^  Those  members 
who  supported  the  original  decision  subscribed  a  declaration  and  protest; 
in  which  they  mahitained,  ^<  that,  as  the  meeting  had  inateriaUy  dropped 
the  whole  testimony,  the  lawful  authority  and  power  of  the  associate  synod 
is  deroWed  on  a  constituted  meeting  of  those  ministers  and  eldera  who  had 
protested  against  the  kte  rote,  and  such  as  should  jom  theti."  The  synod 
was  now  divided  into  two  separate  and  hostife  bodies.  Eadb  division  as- 
serted that  it  was  the  majority;  and  each  laid  daim  to  the  title  and  powers 
of  the  supreme  court.  The  two  divisions  now  constituted  two  distinct 
synodical  courts.  That  whnh  defended  the  burgess  oath  pasied  an  act 
annulling  tbeur  opponents'  synod.  Those  who  condenmed  the  oath  erected 
themselves  into  a  synod,  and  excommunicated  their  antagonists*  The  two 
parties  were  denommated  Burohbrs  and  Antibubghbrs.  The  hitter 
were  the  most  numerous.  The  former  again  spKt  into  two  parties,  in  the 
year  1799,  and  were  denommated  tiie  Old  Light  and  ihe  Nbw  Lioht 
Burghers.  These,  however,  effected  an  union  together  id  the  year 
1819.  This  union  was  not  effected  wiUi  unanimity.  Nine  mioistets  pro- 
tested against  the  Basis  of  Union,  and  formed  a  separate  synod,  uikder  the 
denomination  of  the  Associate  Synod. 

At  the  period  of  these  secessions,  the  General  Assembly  seems  to  have 
been  strongly  influenced  by  the  lust  of  power.  It  had  screwed  up  its 
authority  to  a  pitch  of  despotism  which  drove  many  from  the  estaUiBhed 

5  B 
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commnDion.   Ever  riaoe  the  ordinance  of  parliament  whidi  gave  ibe  right, 
popular  election  has  always  been  a  favourite  measure  in  Scotland.     To 
enforce  the  legal  presentations  of  patrons,  the  General  Assembly  had  exer- 
cised its  executive  powers  with  considerable  energy.     Preaenteea  were 
usually  denominated  ^*  intruders.*'    One  of  those  violent  settlements,  in  the 
year  1752,  occasioned  another  secession  from  the  establishment.     A  Mr 
Andrew  Richardson  was  presented  to  the  church  and  parish  of  Inverkeith- 
ing,  in  the  presbytery  of  Dunfermline.     The  parishioners  objected  vehe- 
mently, and  appealed  to  the  General  Assembly  then  sitting.     That  court 
ordered  the  presbytery  peremptorily  to  induct  Mr  Richardson.    Every  mi- 
nister within  the  presbytery  was  ordered  to  attend  and  witness  the  execu- 
tion of  their  sentence.   Mr  Thomas  Gillespie,  minister  of  Oamock,  and  five 
other  minuters,  refused  to  obey  the  Assembly's  mandate.  They  sympatliised 
with  the  parishioners  in  their  desire  to  elect  a  minister  more  ag:reeaUe 
^'  to  the  inclinations  of  the  people  "  than  Mr  Richardson  appears  to  hare 
been.     The  Assembly  summoned  the  whole  presbytery  of  Dunfermline  to 
their  bar.     At  the  bar,  Mr  Gillespie  and  his  five  associates  acknowledged 
their  disobedience  to  the  Assembly's  mandate.    In  vindication,  they  stated 
their  objections  to  intrusions  and  violent  settlements.     They  reminded  the 
Assembly,  that  that  court  itself,  in  1736,  had  declared :  *^  that  it  is,  and 
has  been  ever  since  the  Reformation,  the  principles  of  this  church,  that  no 
minister  shall  be  intruded  into  any  parish,  contrary  to  the  will  of  the 
coi^egation ;  and  therefore  it  is  seriously  recommended  to  all  judica- 
tories ,of  this  church,  to  have  a  due  regard  to  the  said  principles,  in 
planting  vacant  congregations,  so  as  none  be  intruded  into  such  parishes, 
as  they  regard  the  glory  of  God  and  the  edification  of  the   body  of 
Christ"     This  appeal  to  their  own  decisions  only  inflamed  the  already 
irritable  feelings  of  the  Assembly.     They  deposed  Mr  Gillespie  from  his 
office  of  the  ministry,  and  loosed  his  connexion  with  his  parishioners. 
Willing,  as  they  said,  to  mix  mercy  with  judgment,  the  Assembly  only 
suspended  the  other  five  from  the  exercise  of  the  judicial  part  of  tfadr 
office.     Mr  Gillespie  was  alone  violently  thrust  out  of  his  parish,  and 
degraded  from  his  office.     The  manner  and  indecent  haste  of  their  pro- 
ceedings were  very  remarkable.     The  Assembly  issued  their  mandate  for 
the  ordination  and  induction  of  Mr  Richardson,  on  Monday.     The  day 
for  his  induction  was  Thursday,  at  eleven  o'clock.     On  Friday,  every 
member  of  the  presbytery  was  summoned  to  appear  at  the  bar  of  the 
Assembly;  and,  on  Saturday,  Mr  GOlespie  was  deposed.    These  energetic 
measures  only  occupied  the  short  space  of  one  week.     This  indecent  basfe 
in  so  solemn  an  affair,  gave  oflTence  to  many,  and  occasioned  the  establish- 
ment of  the  Relief  Synod.     Such  wanton  despotism  is  inseparable  from 
collective  bodies  of  men.     Professor  Hill  says,  that  the  government  of  (he 
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Chorcb  of  Scotland  is  republican.  The  tyranny  and  injustice  vrhich  were 
practised  against  Mr  Gillespie  is  inseparable  from  republican  governments. 
It  cannot  be  otherwise.  The  odium  of  a  guilty  deed  is  divided  among 
many.  Every  individual  member  shifts  it  off  his  own  shoulders,  and  thinks, 
because  others  were  concerned,  that  therefore  he  is  less  guilty.  Bodies  of 
men  are  incapable  of  mercy.  They  never  pardon.  A  sentence  once  passed 
a  irreversible.  Therefore  governments,  where  there  is  only  judgment 
without  mercy,  cannot  be  from  God.  He  is  essentially  merciful ;  and 
bis  representative,  and  individual  judge  or  governor,  has  the  principle  of 
mercy  within  his  own  breast.  Mr  Gillespie  would  never  have  sustained 
such  a  severe  and  unjust  sentence  from  an  individual  judge,  as  a  repub- 
lican court  inflicted.  That  judgment,  which  was  never  reversed,  occasioned 
a  schism  from  their  body  which  in  a  few  years  mightily  increased.  Al- 
though deprived  of  the  temporalities,  Mr  Gillespie  considered  that  his  spi- 
ritual relation  still  continued.  He  accordingly  preached  in  the  open  air  to 
his  late  parishioners.  Persecution  added  a  sanctity  to  his  name,  and  a 
popularity  to  his  cause,  which  he  had  never  before  enjoyed.  He  was  con- 
sidered the  champion  of  the  people's  rights.  In  a  short  time  his  followers 
built  a  chapel  in  Dunfermline.  In  the  course  of  a  few  years  he  was  joined 
by  Mr  Thomas  Boston,  late  minister  of  Oxnam,  in  Roxburghshire.  The 
General  Assembly  declared  Mr  Boston  incapable  of  being  again  received 
into  the  establishment,  or  even  of  preaching  in  a  parish  church;  and  dis- 
charged -all  ministers  under  their  jurisdiction  from  holding  ministerial 
communion  with  him.  These  two  original  pillars  were  soon  after  joined 
by  a  Mr  Collier,  an  English  dissenter.  These  three,  with  some  lay  elders, 
constituted  themselves  a  presbytery  at  Golinsburgh,  in  the  county  of  Fife. 
A  trifling  circumstance  gave  rise  to  their  name.  Some  inhabitants  of 
Golinsburgh  solicited  them  for  relief  from  the  burden  of  patronage.  They 
therefore  denominated  themselves  the  Presbytery  of  Relief;  which,  when 
their  numbers  increased,  was  afterwards  changed  into  the  Relief  Synod, 

Independency  has  never  flourished  much  in  Scotland.  This  system  was 
first  introduced  in  England,  about  the  year  1580.  Robert  Brown  has  the 
equivocal  honour  of  being  its  founder.  Hence  his  followers  were  first 
called  Brownists.  They  have  had  various  names :  Brownists,  Barrowists^ 
Gongregationalists ;  but  they  are  now  generally  known  by  the  name  of 
lodependents.  They  became  very  numerous  in  England.  Neale  says, 
that  in  their  articles  of  faith  they  did  not  dififer  much  from  the  Church 
of  England,  but  were  very  rigid  and  narrow  in  points  of  discipline.  They 
^ere  the  most  tolerant  in  their  principles  of  all  the  sects.  Cromwell  in- 
troduced their  system  into  Scotland.  Their  number  was  greatly  increased 
fiome  years,  by  a  Mr  Haldane  sending  out  itinerant  lay  preachers.  These 
erected  tabernacles  in  different  parts  of  the  country,  which  settled  down 
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into  iii^ep^iidflQt  oopf  reg^tions.  They  hare  aiiiee  spiift  into  leveFBl  mdfr- 
pendent  denominations^  at  Tariance  with  the  parent  etodc.  In  the  time  of 
Oliver  GroroweQ,  a  Baptist  meeting  was  established  in  Edinbui^h*  Bnl 
with  that  exception  there  are  no  traoes  of  them  in  Sootland  till  the  jear 
1765.  In  that  jeari  Mr  Garmichael  and  Mr  Maclean  formed  a  amgre- 
gation,  and  there  are  now  several  Baptist  eongragatioos.  Neale  aajs*  that 
the  firrt  Baptist  congregation  which  aawmbled  in  England,  was  in  16i0; 
when  a  few  individuals,  dissatisfied  with  the  lawfulness  of  infant  baptism, 
assembled  in  London.  They  chose  a  Mr  Jesse  for  their  minister,  who 
founded  that  denomination.  There  are  many  other  minor  seceders  and 
dissenters  in  Scotland,  but  we  have  only  mentioned  the  most  proaiinent. 

The  seceders  are  not  dissenters  from  the  Scottish  establishsieiit.  They 
allege,  that  they  maintain  the  doctrine,  discipline,  and  mode  of  worship,  in 
greater  purity.  They  seceded  from  it,  on  account  of  the  maladniiniitxa- 
tion  of  all  these ;  and  they  object  especially  to  the  system  of  patronage. 
When  the  maladministration  is  corrected,  they  are  ready  to  unite  with  tiie 
establishment.  They  avow  the  necessity  of  popular  election  in  the  choice 
of  a  minbter.  On  this  point,  however,  there  is  a  division  among  them ; 
some  contending  that  only  heads  of  families,  who  are  eommunieants,  sre 
privileged  to  vote ;  others,  again,  that  all  of  full  age,  both  men  and  wo- 
men^  are  entitled.* 
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The  law  of  England  recognises  three  descriptions  of  poor.  1.  Poor 
by  vmpotency  and  defect.  These  consist  of  the  aged  or  decrepid,  father- 
less or  motherless  ;  poor  under  siclcness,  Idiots,  lunatics,  lame,  blind,  && 
9.  Poor  by  caaiudty.  Housekeepers,  decayed  or  ruined  by  unavoidable 
misfortunes ;  poos  persons,  overcharged  with  children;  disabled  labourers. 
— These  are  to  be  set  to  work,  if  they  be  able;  if  they  are  unable  to  work, 
they  are  to  be  relieved  with  money. — ^3.  Poor  by  prodigaUty  and  de- 
haucheryy  commonly  called  thriftless  poor.  These  are  idle,  slothful  per- 
sons, pilferers,  vagabonds,  strumpets,  &c.  These  are  to  be  sent  to  the 
house  of  correction,  and  to  be  put  to  hard  labour,  to  maintain  themselves; 
or  work  is  to  be  provided  for  them,  that  they  do  not  perish  for  want  If 
these  become  impotent  by  sickness,  or  if  their  work  wiD  not  maintain  them, 
there  must  be  an  allowance  by  the  overseers  of  the  poor  for  their  support 

The  law  not  only  regards  Kfe  and  member,  and  protects  every  man  in 

«  TiM  Present  Tnitb,  a  Display  of  the  SwMsion  Teatiaaony,  in  tha  three  yeiiods  of  tba 
Rise,  State,  and  Maintenance  of  that  Testimony.— Testimony  of  the  Associate  S3  nod  of 
Original  aecederi.^WilJiwii'8  ToftimtDy.— Nflsle's  History  of  the  PiuatBos^Adun^  Re- 
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the  enjoyment  of  tli«m  ^  bnt  sko  fimUMt  him  with  erer  jibing  necenary 
for  their  support.  For  there  ii  no  man  io  indigent  or  wretched^  but  he  may 
demand  a  rapplj^  auAeieat  for  all  the  neoenitiea  d  life,  from  tlie  more 
opulent  part  of  the  commnnity,  bj  means  of  tereral  statutet  enacted  for 
relief  of  the  poor.     Till  the  time  of  Henrj  VIII.,  the  poor  of  England 
sabaiBCed  entivelj  hj  prifite  benevoleaee.     In  Ireland,  the  poor  have  not 
to  thii  day  any  relief  for  their  wretchedneas,  but  priTate  charity  alone.  Bj 
aoeient  statutes,  the  poor  were  dhrected  to  remain  in  the  cities  and  towns 
where  they  were  bom,  or  wherein  they  had  dwelt  for  three  years.     This 
seems  to  have  been  the  origin  of  parish  settlements.     After  the  dissolution 
of  the  religious  houses,  in  the  reign  of  Henry  VIII.,  the  idle  who  would  not, 
and  the  indigent,  infirm,  and  aged,  who  could  not  work,  were  exceedingly 
numerous.     Before  the  Reformation,  the  monasteries  were  their  principal 
resource.     These  frequently  supported  uid  fed  a  number  of  idle  and  indo* 
lent  poor.     This  inconvenience  was  quiddy  felt  throughout  the  kingdom. 
Abundance  of  statutes  were  made  by  Benry  and  his  children,  to  provide 
for  the  poor  and  impotent.     These  poor  were  jHincipally  of  two  sorts : 
the  sick  and  impotent — the  idle  and  sturdy.     The  former  could  not,  and 
the  latter  would  not  work.     To  provide  for  these  in  the  metropolis,  Ed- 
ward YI.  founded  Christ's  and  St  Thomas's  hospitahi,  for  tiie  relief  of  the 
impotent  through  infancy  or  sickness ;  and  bridewdl,  for  the  punishment 
and  employment  of  the  vigorous  and  idle.    These  were  insufficient  for  the 
poor  of  the  whole  kingdom.     After  many  fruitless  experiments,  overseers 
of  the  poor  were  appointed  in  every  parish.*  Their  office  and  duty  were 
chiefly  these:  1.  to  raise  competent  sums  for  the  necessary  relief  of  the 
poor,  impotent,  old,  blind,  and  such  other  being  poor  and  not  abU  to 
ifork,  and  them  only;  2.  to  provide  work  for  such  as  are  able  and  cannot 
otherwise  get  employment.     By  virtue  of  this  statute,  the  overseers  are 
nominated  annually,  Sn  Easter  week,  or  within  a  month  after. 

After  the  Restoration,  a  difTerent  plan  was  adopted,  whidi  has  rendered 
the  employment  of  the  poor  more  difficult,  by  authorisdng  the  subdivision 
of  parishes,  has  greatly  increased  the  number  of  the  poor,  by  confining 
them  to  their  respective  districts ;  and  has  given  birth  to  the  intricacy  of 
the  poor  laws,  by  multiplying  and  rendering  more  easy  the  methods  of 
gaining  settlements.  In  consequence,  innumerable  and  expensive  lawsuits 
are  annually  entered  into,  between  contendmg  parishes^  respecting  settle- 
ments and  removals.  A  legal  settlement  was  declared  f  to  be  gained  by 
birth,  inhabitancy,  apprenticeship,  or  service  for  forty  days;  within  which 
periods,  all  intruders  were  removable  from  any  parish,  by  two  justices  of 
the  peace,  unless  they  settled  in  a  tenement  of  the  annual  value  of  £lO, 

*  43  Elix.  c.  2.  f  13  and  14  Char.  II.  c.  XL 
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The  frauds  naturally  following  this  proTision,  produced  a  subsequeni  sta- 
tute,* which  required  a  nritten  noUee,  to  be  given  to  the  parish  ofli<»:Sy 
before  a  settlement  could  be  gained  bj  so  short  a  residenoe.  Subeeqnest 
provisions  allowed  other  notorious  ciroumstances  to  be  equivalent  to  a 
written  notice.  These  drcumstances  have  again,  from  time  to  lime,  been 
altered,  enlarged,  or  restrained,  whenever  experience  of  new  inconvenience 
Bugg^^^  the  necessity  of  a  remedy.  The  system  of  certificates  was  in< 
vented,  by  way  of  counterpoise,  to  restrain  a  man  and  his  family  from 
acquiring  a  new  settlement  by  any  length  of  residence  whatever.  By  the 
statute  of  Charles  II.,  f  all  perMUs  who  are  likely  to  become  chargeabk, 
unless  they  settle  upon  a  tenement  of  the  yearly  value  of  j£10,  may  be 
removed  to  the  places  where  they  are  legally  settled.  This  statute  was  an 
infringement  of  the  liberty  of  the  subject,  as  nothing  can  be  more  crud  and 
impolitic  than  to  prevent  a  person  from  residing  in  that  situation  whoe, 
by  his  industry  and  occupation,  he  can  best  procure  a  competent  provision 
for  himself  and  family.  To  alleviate  this  hardship  and  inconvenience,  an- 
other statute  t  provided,  that  the  major  part  of  the  churchwardens  and 
overseers  of  any  parish  or  township,  shall  grant  a  certificate,  under  their 
hands  and  seals,  attested  by  two  witnesses,  and  allowed  and  subecribed  by 
two  justices,  acknowledging  the  person  and  his  fiemiily  therein  specified  to 
have  a  legal  settlement  in  their  parisli  or  township,  and  sliall  direct  to  some 
particular  parish  or  township.  Such  person  having  delivered  this  certifi- 
cate to  the  parish  ofilcers  where  it  is  directed,  then  neither  he  nor  bis 
family  are  removable  from  thence  till  they  are  actually  chargeable.  But, 
as  the-  object  of  the  certificate  was  to  prevent  him  from  bringing  anj 
encumbrance  upon  the  parish  where  he  is  thus  permitted  to  reside,  he  is 
restrained  from  gaining  a  settlement  where  he  lives  under  the  protection 
of  the  certificate,  by  any  means  whatever,  except  by  renting  a  tenement  of 
the  yearly  value  of  £10,  and  by  a  residence  in  the  parish  for  forty  days, 
or  by  executing  an  annual  ofilce.  But  besides  these  two  cases  mentioned 
in  the  act,  it  has  been  held,  that  a  certificate  person  may  gain  a  settlemeot 
by  residing  upon,  or  having  in  the  parish  where  he  resides,  any  estate 
whatever  of  his  own,  provided,  if  it  has  been  actually  pnrehased  by  him, 
he  has  honajide  paid  £30  for  it  But  the  object  of  granting  certificates 
is  now  extinguished,  by  an  enactment,^  that  no  person  shall  be  removed 
by  an  order  of  removal  till  he  becomes  actually  chaigeable.  Every  un- 
married woman  who  is  pregnant  shall  be  deemed  actually  chargeable,  and 
also  all  persooJB  convicted  of  any  felony,  and  rogues,  vagabonds,  and  idle  or 
disorderly  persons,  and  persons  of  evil  fame,  or  reputed  thieves,  not  giving 
a  satisfactory  account  of  themselves,  may  be  removed,  as  if  they  were 

•iJam.  in.al7.    f  13  and  14,  c  12.    t  8  and  9  Will.  1 1  I.e.  30.    §  35  Geo.  III.  c  lOL 
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actuallj  chargeable.  And  when  a  pauper  is  ordered  to  be  removed  by  an 
order  of  removal,  or  by  a  yagrant  pass  in  case  of  the  sickness  of  the  pau- 
per, the  justices  making  such  an  order  may  direct  its  execution  to  be  sus- 
pended :  and  in  the  case  of  an  order  of  removal,  the  expenses  of  the  main- 
tenance of  the  pauper  during  such  suspension  shall  be  borne  by  the  parisli 
to  which  the  order  of  removal  shall  be  made.  And  if  an  unmarried  wo- 
man b  delivered  of  a  cliiid  during  such  suspension,  it  shall  be  settled  in  the 
parish  which  at  the  time  of  the  birth  was  the  mother's  legal  settlement.* 

There  are  several  descriptions  of  persons  who  are  incapable  of  gaining 
any  settlement  by  any  acts  of  their  own.  The  first  is  that  of  married  wo- 
men, who  during  their  marriage  state  cannot  acquire  any  settlement  by 
any  act  of  their  own.  The  next  description  is  infants  under  seven  years 
of  age.  Attainted  persons  are  incapable  of  acquiring  a  settlement.  A 
deserter  from  the  army  or  navy  cannot  do  any  act  which  will  entitle  him 
to  a  settlement  Soldiers,  while  quartered  in  any  place,  cannot  acquire  a 
settlement  there  by  hiring  and  service. 

It  remains  now  to  show  by  what  methods  a  settlement  may  be  gained  : 
viz.  I.  by  birth;  IL  by  parentage,  being  the  settlement  of  either  the  father 
or  mother;  III.  by  marriage ;  IV.  by  forty  days'  residence  and  notice ; 
V.  renting  for  a  year  a  tenement  of  the  annual  value  of  £10;  VI.  by  be- 
ing charged  to  and  paying  the  public  taxes  and  levies  of  the  parish  ;  VII. 
executing  any  parochial  office;  VIII.  by  hiring  and  service  :  IX.  by  ap- 
prenticeship ;  X.  by  estate. 

It  will  be  observed,  that  the  first  three  are  cases  where  settlements  may 
rather  be  said  to  be  communicated  than  gained  by  the  parties :  the  rest  are 
cases  of  settlements  gained  by  the  immediate  act  of  the  parties  themselves. 
The  following  act  is  of  some  importance,  and  therefore  necessary  to  be 
noticed  here.  The  preamble  recites,  that  divers  local  acts  of  parliament 
having  lately  passed,  containing  enactments  relative  to  the  mamtenance 
and  regulations  of  the  poor,  varying  the  general  law  with  respect  of  parti- 
cular districts,  parishes,  townships,  or  hamlets,  and  being  expedient  that 
some  of  such  enactments  should  be  repealed,  &c,  it  is  enacted, 

I.  That  all  enactmeiits  and  provisioiis  contained  in  any  act  or  acts  of  parliament  since  the 
oommenoement  of  the  reign  of  liis  late  majesty  George  I.,  whereby  any  alteration  is  made 
in  recpect  of  gaining  or  not  gaining  a  settlement  within  any  particular  district,  parish,  town- 
ship, or  hamlet,  shall  be  and  the  same  are  hereby  repealed ;  and  that  all  and  every  person 
shall  be  deemed  and  taken  to  have  acquired  and  to  acquire  a  settlement  in  every  such  dis- 
trict, parish,  township,  or  hamlet,  by  any  ways  and  means  he,  she,  or  they  would  or  might 
^0)  in  case  such  act  or  acts,  or  any  of  them,  had  not  been  made  and  passed ;  and  notwith- 
standing the  same  or  any  of  them  are  or  was  in  force  and  operation. 

n.  No  person  shall  be  deemed  or  taken  to  acquire  any  settlement  in  any  dArict,  parish, 

*  Professor  Christiairs  Notes  on  Blackstonc. 
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&c,  by  reason  of  such  penon  being  born  of  the  body  of  anf  mother  artaally  osDfined  as  a 
prisoner  within  the  walla  of  an/  prison,  or  any  house  licensed  for  the  reoeptlon  of  pRgnat 
women,  in  pursuatioe  of  an  act  made  and  passed  fo  the  19th  year  of  hSs  pieacat  mmjesiyli 
reign,  for  the  better  regulation  of  lying-in  hospitals  and  other  places  appropriatad  for  the 
charitable  reception  of  prq^nant  women,  in  which  any  such  prison  or  house  sfasll  be  situated. 

III.  That  whensoerer  any  penon  shall  be  bom  of  the  body  of  any  poor  person,  in  sf 
house  of  industry  or  house  for  the  reoepti<m  and  care  of  the  poor  of  any  district,  &c.,  wiiic^ 
shall  be  looally  situated  In  such  parish,  fce.,  not  oontribntiiv  to  such  expense,  such  pcnm 
shall,  so  far  as  regards  the  settlement  of  such  penon,  be  deeaoed  and  taken  to  be  bom  io  the 
district,  &&,  by  whom  the  mother  of  such  penon  was  sent  to,  and  oo  whose  aooount  the 
mother  o(  such  penon  was  received  and  maintained  In  such  house. 

IV.  No  perwn  shall  be  deemed  or  taiien  to  gahi  any  settlement  by  leuson  of  any  ns- 
denoe  within  any  parish,  9k.,  while  he,  she,  or  they  shall  be  detained  or  confined  as  a  pri- 
soner within  any  such  parish,  &c.,  on  any  dril  process,  or  fur  any  contempt  whataoerer. 

V.  No  gatekeeper  or  tollkeeper  of  any  turnpike  road  or  narigation,  or  penon  rentfng  the 
tolls,  and  residii^  in  any  toUhouse  of  any  turnpike  mad  or  mYigatlon,  shall  theroby  gain  any 
settlement  in  any  parish,  &c 

VI.  No  person  or  persons  shall  gain  any  settlement  in  any  parish,  &c.«  by  reaaon  t£  soy 
rssidenoe  in  any  house  or  other  dwelling  place  pnorided  for  the  resfdenoe  of  aocfa  peam  or 
peraons,  by  any  charitable  institution,  while  such  perssn  or  penons  shall  be  supported  and 
maintained  at  the  expense  of  such  charitable  institution^  as  an  object  or  olgects  of  nek 
charity.* 

By  another  statute  it  is  enacted,  that  every  house  and  building  which  shall  be  purthased 
or  hind  under  its  aHtherity»  shall  fai  all  questions  relatlTe  to  the  settlement  of  persoiM  bwn 
or  lodged  therein,  be  deemed  and  taken  to  be  part  of  the  parish  on  behalf  of  which  the  wae 
shall  be  purchased  or  hired,  and  by  which  the  same  shall  be  used  as  a  poorhoose  or  work- 
house, f 

Settlement  by  Birth. — *^By  13  Geo.  IL  c  39,  for  coDfinniDg  and 
enlarging  the  powers  given  by  charter  to  the  governors  and  guardians  of 
the  hospital  for  the  maintenanGe  and  eduoatioo  of  exposed  and  deserted 
young  children,  it  is  provided,  that  no  child,  nurse,  or  servant,  reoehred  or 
employed  in  such  hospital,  shall,  hy  virtue  thereof,  gain  any  settlement  m 
the  parish  where  such  hospital  shall  be  situated,  and  oonsequentlj,  the 
settlement  of  foundlings  is  not  different  from  that  of  all  other  persons; 
that  is,  if  they  are  legitimate  children  they  shaH  follow  ihekr  {ather^s  settle- 
ment, if  known;  if  not,  then  their  mother's  settleownt  If  neither  of  then 
is  known,  or  if  they  are  bastards,  they  shall  be  settled  where  they  wen 
bom;  if  that  cannot  be  known  which  is  property  the  case  of  a  foondliiig, 
this  seems  to  fall  under  the  general  ruky  that  every  person  sliall  be  maio- 
tained  and  provided  for  in  the  place  where  he  happens  to  be,  until  a 
settlement  can  be  found;  for,  in  a  Christian  civilized  country,  no  penon 
ought  to  be  suffered  to  perish  merely  for  want  of  necessaries.**  Only  id 
the  present  case,  the  act  takes  such  children  of  the  parish,  and  leaves  them 
to  the  provision  of  the  hospital.  A  bastard  child  is  prima  foM  settled 
where  bom  ;  because  a  bastard  must  from  necessity  gain  a  settlement  in 
its  place  of  birth,  for  having  no  father  in  the  eye  of  the  kw  it  cannot  be 

»  5i  Geo.  III.  &  170.  t  50  Geo.  II I.e.  12. 
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Otherwise  provided  for,  except  a  reputed  father  can  be  found.  But  to  this 
general  rule  there  are  several  exceptions.  If  a  woman  come  into  a  place 
by  privity  and  collusion  of  the  officers  where  she  belongs,  and  there  is  de- 
livered of  a  bastardy  it  gains  no  settlement,  notwithstanding  its  birth.  If  a 
bastard  la  bom  under  an  order  of  removal,  and  before  the  mother  can  be 
sent  to  ber  place  of  settlement,  the  child  gains  no  setdement  where  so  bom, 
but  at  the  mother's  settlement  A  child  bora  in  the  house  of  correction  or 
of  industry  takes  its  mother^s  settlement. 

Legitimate  children's  birth  does  not  entitle  them  to  a  settlement,  except 
where  that  of  their  father  and  mother  is  unknown,  and  then  only  till  it  is 
known.  Formeriy  it  was  held,  that  a  child  shall  continue  with  its  parents 
as  a  nurse  child,  until  it  shaH  be  eight  years  of  age,  during  which  time  it 
shall  not  be  deemed  capable  of  gaining  a  settlement  in  its  own  right ;  but 
by  the  later  resolutions  it  seems  to  be  agreed,  that  iet  legitimate  child  shall 
necessarily  follow  its  parent's  settlement  as  a  nurse  child,  or  as  part  of  the 
iamily,  only  until  it  shall  be  seven  years  of  age;  and  that  after  that  age  it 
gfasdl  not  be  removed  as  part  of  the  father's  family,  but  with  an  adjudica- 
tion of  the  place  of  its  own  last  legal  settlement,  as  being  deemed  capable 
at  thai  age  of  having  gained  a  settlement  for  itself.  The  precise  time 
when  any  one  may  have  acquired  a  settlement  in  his  own  right,  is  at  the 
age  of  seven  yeara  and  forty  days  ;  for  a  child  of  seven  years  of  age  may 
be  bound  apprentice  to  a  shipwright,  fisherman,  owner  of  a  ship,  or  other 
person  using  the  trade  of^the  seas;*  and  by  the  vagrant  actf  a  vagrant's 
child  of  that  age  may  by  the  justices  be  put  out  an  apprentice  ;  and  as 
soon  as  he  shall  have  resided  and  lodged  in  a  parish  for  forty  days  under 
the  indenture,  he  will  have  thereby  gamed  a  settlement. 

Br  AppRBNTioESHip. — By  the  statutej:  ^^  If  any  person  shall  be  bound 
an  apprentice  by  indenture,  and  inhabit  in  any  town  or  parish,  such  bind- 
ing and  inhabitation  shall  be  adjudged  a  good  settlement,  though  no  such 
notice  in  writing  be  delivered  and  published."  Being  bound  an  apprentice 
gives  the  servant  and  apprentkse  a  settlement  without  notice,  in  that  place 
^rrhere  they  serve  the  last  forty  days.  This  is  meant  to  encourage  industry 
and  applk^tion  to  trades  and  reputable  service. 

By  Service. — By  a  clause  in  the  act  §  it  is  enacted,  that  <<  If  any 
unmarried  person,  not  having  child  or  children,  shall  be  lawfully  hired 
into  any  parish  or  town  for  one  year,  such  service  shall  be  adjudged  and 
deemed  a  good  settlement  therein,  though  no  such  notice  in  writing  be 
delivered  and  published."  And  further,  "  Whereas  some  doubts  having 
arisen  touching  the  settlement  of  unmarried  persons  not  having  chOd  or 
children,  lawfully  hired  into  any  parish  or  town  for  one  year,  it  is  enacted 

*  5  E'lix.  c  6,  s.  12.  +  17  Geo.  II.  i  3  W.  and  M.  c.  8.  §  3  W.  and  M. 
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and  deolared,  thai  no  siioli  penon  lo  hired  at  aforesaid,  thaU  be  adjudged 
or  deemed  to  have  a  good  tettlement  ia  any  audi  parish  or  towmhim 
unlesi  such  persoQ  shall  contioue  and  abide  io  the  same  service  during  the 
space  of  one  whole  year."*  Being  hired  for  a  year  when  unmarried  and 
childless,  and  senring  a  year  in  the  same  service,  gains  a  settlement.  Bat 
soldiers,  seamen,  or  any  artificer  employed  in  the  king^s  senriee,  are  ex- 
pressly prevented  from  a  settlement  till  after  they  have  been  diadiarged 
from  the  king's  service.  The  settlement  of  a  servant  and  appreotioe  it 
where  they  last  reside  forty  days  in  their  master's  empbyment;  and  where 
they  do  not  reside  forty  days  successively  at  one  place,  but  alternately  in 
two  or  more  parishes,  and  more  than  forty  days  upon  the  whole  in  eadi  in 
the  course  of  a  year,  the  settlement  is  in  that  parish  in  whidi  they  sleep 
the  last  night. 

By  MAaRiAGE.— The  wife  takes  her  husband's  settlement  But  it 
has  hitherto  been  rather  doubtful,  what  shall  be  deemed  a  sufficient  mar- 
riage, so  as  that  a  woman  shall  gain  a  settlement  thereby;  and  the  courts 
having  always  been  favourable  in  admitting  marriages,  although  not  stricdj 
solemnized  according  to  the  laws  of  the  church  ;  now,  however,  a  great 
distinction  is  made  between  marriages  solemnized  before  the  35th  of  March, 
1754,  and  after  that  tune,  for,  by  the  said  statute,  it  is  enactedf  that  after 
85th  March,  1754,  all  marriages  (except  in  Scotland,  and  except  the  mar- 
riages of  Jews  and  Quakers,  where  both  the  parties  are  Jews  or  Quakers 
respectively)  which  shall  be  solemnized  without  license  or  publication  of 
banns,  or  in  any  other  place  than  a  church  or  public  chapel,  (unless  bj 
special  license  from  the  archbishop  of  Canterbury,)  or  without  the  consent 
of  parents  or  guardians,  (where  either  of  the  parties,  not  being  a  widower 
or  widow,  is  under  the  age  of  twenty-one,)  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever.  It  is  a  good  general  rule,  that  a  woman 
marrying  a  husband  who  has  a  known  settlement,  shall  follow  the  hus- 
band's ;  and  it  appears  to  be  agreed,  that  a  wife  cannot  gain  a  separate 
and  distinct  settlement  from  her  husband,  during  their  marriage  ;  ndther 
does  a  woman,  marrying  a  husband  who  has  no  known  settlement,  loie 
her  former  setdement  which  she  possessed  before  her  marriage.  A  woman, 
marrying  a  foreigner  who  dies,  must  be  sent  to  the  place  of  her  own 
settlement  before  marriage.  A  woman,  marrying  a  man  who  ia  s^tkd 
in  another  parish,  changes  her  own  settlement,  the  law  not  permitting  the 
separation  of  man  and  wife.  But  if  the  man  has  no  settlement,  hers  is 
suspended  during  his  life,  if  he  remains  in  England,  and  is  aUe  to  maintain 
her;  but  in  his  absence,  or  after  his  death,  or  during  his  inability,  the  wife 
and  her  children  may  be  removed  to  her  maidai  settlement,  but  it  i 

*  8  and  9  W.  and  M.  c.  da  f  26  Geo.  II.  c  SS. 
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fully  fletennined  that  thej  eaimot  be  separated  or  remored  from  tbe 
husband. 

By  Notice. — For  a  stranger  to  gain  a  settlement  in  a  parish,  he  is 
required  to  give  a  written  notice  to  a  charehwarden,  which  notice  mnst 
be  pnbltcl J  read  in  the  church  next  Sunday  after.  If  after  this  publication 
he  is  allowed  to  reside  forty  days  within  the  parish,  he  then  acquires  a  legal 
right  of  settlement.    It  Is  the  oyerseer's  business  to  prevent  this,  by  eject- 
ing him,  if  necessary,  before  he  resides  the  proper  time.     After  all,  this 
kind  of  settlement,  by  continuing  forty  days,  after  publication  of  a  written 
notice.  Is  rery  seldom  obtained,  and  the  design  of  the  acts  "^  is  not  so  much 
(or  the  ^ainmg  of  settlements  as  for  preventing  them,  by  persons  coming 
clandestinely  into  a  parish;  for  the  giving  and  publishing  a  notice  makes 
ejectment  compulsatory  on  the  parish.   But  if  a  person's  situation  is  such, 
that  it  18  doubtful  whether  he  is  actuaHy  removable  or  not,  he  shall,  by 
giving  notice,  compel  the  parish  either  to  allow  him  an  uncontested  settle- 
ment, by  suffering  him  to  remain  forty  days,  or  by  removing  him  to  try 
the  right     But  it  is  now  enacted^f  tlmt  no  person  in  future  shall  gain  a 
settlement  by  such  notice. 

By  Parish  Rates. — *^  ILany  person  who  shall  come  to  inhabit  in  any 

town  or  parish  shall  be  charged  with,  and  pay  his  share  towards,  the  public 

taxes  or  levies  of  the  said  townH)r  parish,  he  shall  be  adjudged  to  have  a 

legal  settlement  in  the  same,  though  no  notice  in  writing  has  been  delivered 

and  published.''^   But  by  a  subsequent  Btatute,^  ^^  no  person  after  the  S9d 

June,  1795,  who  shall  come  into  any  parish,  township,  or  place,  shall 

gain  any  settlement  therein,  by  being^  charged  with,  or  paying,  his  share 

towards  the  public  taxes  or  levies  of  such  places,  for  and  on  account  of,  or 

in  respect  of  any  tenement  not  being  of  the  yeariy  value  of  £lO.**      The 

tenement  must  consist  of  a  house,  or  building,  or  land,  within  the  parish, 

or  both  bona  fide  hired  by  him  at  £lO  for  the  term  of  one  whole  year. 

The  rent  must  be  paid  by  the  person  hiring,  and  the  whole  of  the  land,  as 

well  as  the  house,  must  be  situate  vrithin  the  same  parish  or  township;  and 

unless  the  whole  of  the  rent  has  been  actually  paid,  the  tenant  does  not 

gain  a  settlement 

Bt  serving  a  Parish  Office.  ^<  But  if  any  person  shall  come  to 
inhabit  in  any  town  or  parish,  shall  for  himself  and  on  his  own  account 
execute  any  public  annual  office  or  charge  in  the  said  town  or  parish  dur- 
ing one  whole  year,  he  shall  be  adjudged  to  have  a  legal  settlement  in  the 
same,  though  no  such  notice  in  writing  be  delivered  and  published."  ||  Exe- 
cuting by  legal  appointment  any  parochial  office,  for  a  whole  year  in  the 

*  3  W.  and  M.  c  U,  8.  3,  5.  1 86  Geo.  III.  c.  101.  |  3  W.  and  M.  c.  11,  s.  a 
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parish,  aa  churchwarden,  &c,  is  equivaleni  to'  notice,  aad  gains  a  tfiHk 
ment,  if  coupled  with  forty  days'  residence. 

By  Rbntino  LaO  P£R  Ybab — <*0n  complaint  Trithin  forty  dsji^ 
after  any  person  shall  come  to  settle  in  any  tenement  under  tea  pounds  a-  '| 
year,  two  justices  may  remoye  him  to  where  he  was  laet  legally  settled  ibri 
forty  days."*    ^^  No  person  who  shall  come  into  any  parish  by  certificate,^ 
shall  he  adjudged  by  any  act  whatsoever,  to  have  gained  a  legal  settkmeol 
in  such  parish,  unlesi  he  shall  really  and  bona  ^fide  take  a  lease  of  a  ieoe- 
ment  of  the  yearly  value  of  ten  pounds,  or  shall  execute  an  amuial  office 
in  such  parish."     Renting  a  tenement  of  the  annual  rent  of  ien  paundiy 
and  residing  forty  days  in  the  parish,  gains  a  settlement  without  notice^ 
upon  the  principle  of  having  sufficient  suhstance  to  gain  credit  for  sach  a 
house.     And  it  is  not  neoeHuu7  that  the  renting  should  be  for  a  year;  if 
the  annual  value  of  ten  pounds  be  taken  for  two  months  or  forty  dajB 
only,  it  is  sufficient  to  gain  a  settlement  -  Neither  is  it  necessary  that  then 
should  be  a  house  on  the  premises,  the  renting  of  after-grass  or  paitange 
will  be  sufficient     On  the  3d  July,  1819,  the  following  act  passed  botk 
houses,  to  amend  the  laws  respecting  the  settlement  of  the  poor  so  far  u 
regards  renting  tenements:  ^^  Whereas  many  disputes  and  controveraes 
have  arisen  respecting  the  settling  of  poor  people  in  parishes  in  fiogbod 
by  the  renting  of  tenemoits,  be  it  enacted,  &c,  that  finom  and  after  the 
passing  of  this  act,  no  person  shall  acquire  a  settlement  in  any  pansb  or 
township  maintaming  its  own  poor  in  England,  by  or  by  reason  of  bii  or 
her  dwelling  §ot  forty  days  in  any  tenement  rented  by  such  penon^  noleo 
such  tenement  shall  consist  of  a  house  or  building,  or  of  land,  withm  sDch 
parish  or  township,  or  of  both  bona  fide  hired  by  such  person,  at  and  for 
the  sum  of  ten  pounds  a-year  at  the  least.  Tor  the  term  of  one  whole  year; 
nor  unless  sudi  house  or  building  shall  be  held,  and  such  land  oeeapied, 
and  the  rent  for  the  same  actually  paid,  for  the  term  of  one  whole  year 
at  the  least,  by  the  person  hiring  them;  nor  unless  the  whole  of  such  land 
shall  be  situate  within  the  same  parish  or  township  as  the  house  wherein 
the  person  hiring  such  land  shall  dweU  and  inhabit"  f 

By  Estate. — If  a  person  possesses  a  freehold,  and  residing  on  it  forty 
days,  although  under  ten  pounds  a-year,  he  cannot  be  removed  from  it 
And  the  courts  have  decided,  that  where  a  person  has  an  estate  for  life, 
or  an  estate  of  inheritance  of  his  own,  and  residing  therein  forty  days, 
however  small  the  value  may  be^  in  case  it  be  acquired  by  act  of  law  or  of 
a  third  person,  as  by  descent,  gift,  devise,  &c.,  it  is  a  sufficient  gettlemeol; 
but  if  a  man  acquire  it  by  his  own  act,  as  by  purchase,  then,  unless  the 
consideration  advanced  be  bona  fide  thirty  pounds,  it  is  no  settlement  for  anj 

*  13  and  14  Char.  II.  c  12.  f  50  Geo.  Ill  c.  50. 
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^r  time  than  the  penon  shaU  inhabit  it.  He  cannot  be  remoyed  from 
own  property,  but  he  cannot  acquire  a  permanent  and  lasting  aettle- 
it  by  any  trifling  or  fraudulent  purchaser 

HemovaIiS. — The  law  is  equally  explicit  regarding  remoTals  as  it  is  on 
right  of  settlements,  but  the  ingenuity  of  lawyers  and  the  blunders  of 
orant  oTerseers  have  raised  an  infinite  number  of  difficulties,  and  occa- 
ned  an  enormous  waste  of  parish  funds,  which  have  giren  plentiful 
sapation  to  the  judges  and  juries  of  the  court  of  King's  Bench.     The 
tute  of  Charles  II.,  which  has  been  so  repeatedly  quoted,  is  the  founda-' 
n  on  which  all  orders  of  remoTal  are  or  ought  to  be  established.     It  is 
follows  «  ^^  Whereas,  by  reason  of  some  defects  in  the  hiw,  poor  people 
B  not  restnuned  from  going  from  one  parish  to  another,  and  therefore 
deayour  to  settle  themselyes  in  those  parishes  where  there  is  the  best 
)ek,  the  largest  commons  or  wastes  to  build  cottages,  and  the  most  for 
em  to  burn  and  destroy,  and  when  they  have  consumed  it,  then  remove 
another  parish,  and  at  last  become  rogues  and  vagabonds;  it  is  enacted, 
at  it  shall  be  lawful,  upon  complaint  made  bj  the  churchwardens  or  over- 
en  of  the  poor  of  any  parish,  to  any  justice  of  the  peace,  within  forty  days 
Iter  any  such  person  coming  so  to  settle  in  any  tenement  under  the  yearly 
ftlue  of  ten  pounds,  ibr  any  two  justices  of  the  peace^  of  the  division  wh^re 
nj  person  that  is  likely  to  become  chargeable  to  the  parish  shaU  come  to 
ihabit,  by  their  warrant  to  remore  and  convey  such  person  to  such  parish 
rhere  he  was  last  legally  settled,  unless  he  give  sufficient  security  for  the 
ischarge  of  the  said  parish,  to  be  allowed  by  the  said  justices.*'*     ^'  And 
r  such  person  shall  refuse  to  go,  or  shall  not  remain  in  such  parish  where 
le  ought  to  be  settled,  but  shall  return  of  his  own  accord  to  the  parish  from 
rheoce  he  was  removed,  one  justice  may  send  him  to  the  house  of  correc- 
ioD,  there  to  be  punished  as  a  yagabond."f     There  is,  however,  a  power 
)f  appealing  against  an  order  of  removal :  *^  All  persons  who  think  them- 
lelves  aggrieved  by  any  such  judgment  of  the  said  two  justices,  may  ap- 
[»eai  to  the  justices  of  the  peace  of  the  said  county  at  their  next  quarter 
iessioDs,  who  shall  do  them  justice  according  to  the  merits  of  thefr  cau8e."t 
A.ud  '^  the  appeal  against  any  order  of  removal  of  any  person,  shall  be  had, 
prosecuted,  and  determined,  at  the  general  or  quarter  sessions  of  the  peace 
tor  the  county,  division,  or  riding,  wherein  the  parish,  township,  or  place, 
from  which  such  poor  person  shall  be  removed,  doth  lie,  and  not  el8ewhere."§ 
All  persons  not  settled  as  above  may  be  removed  to  their  own  parishes, 
^1  two  justices  of  the  peace,  on  the  overseier's  complaint,  if  they  siiall  judge 
them  likely  to  become  chargeable  to  the  parish  into  which  they  have  in- 
truded, unless  they  are  in  a  way  of  gaining  a  legal  settlement,  as  by  annual 

*  13,  U  Char.  11,  c.  12.        f  17  Geo.  II.        |ia  14  Char.  II.       §  8  and  9  W.  and  M. 
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rent  of  t«n  poonds,  or  lij  tervioe)  becmne  in  either  of  llieie  caaei  tii^  an 
not  removaUa  And  in  «U  other  caan,  if  the  pnrish  to  which  thej  bekwf 
win  grant  them  a^certificate,  acknowledging  them  to  be  their  onm  puiib- 
ionen,  tbej  cannot  be  removed  merdy  beeauae  they  are  likdj  to  beeoBe 
chargeable,  bni  only  when  they  beeome  aetuaUy  diargeable.  Bet  such 
certificated  penona  cannot  gain  asettlement  by  any  of  the  locegoiDg  meaoiL 
unleai  by  renting  a  tenement  of  ten  ponnda  per  annom,  or  by  aerring  m 
annual  office  in  the  pariah  ;  neither  can  an  appraitiee  or  aerraot  to  wmdk 
certificated  peraon  gain  a  aettlement  by  aerring  theuL* 

Of  thb  Poor's  Rate.^'^  The  chnrehwardena  and  oreneen  of  the 
poor  of  every  pariah,  or  the  greater  part  of  them,  ahall  raise  weekly,  or 
otherwiae,  (by  taxation  of  every  inhabitant,  paraon,  vicar,  and  other,  ani 
<^  every  occupier  of  land,  houaea,  tithea  impropriate,  propriatory  of  tltbei, 
coal  minea,  or  aafealde  underwooda  in  the  aald  pariah,)  a  convenient  tiodk 
of  flax,  hemp,  wool,  thread,  iron,  and  other  ware,  and  atuff  to  ael  the  poor 
on  work,  and  alao  competent  suma  for  the  neceaaary  rdief  of  the  laae, 
impotent,  old,  blind,  and  auch  other  among  them,  being  poor,  aa  are  not 
aUe  to  work,  and  alao  for  putting  out  poor  children  apprenticeau^f  *^  The 
ohurchwardena  and  overaeera  ahall  cauae  public  notice  to  be  given,  in  the 
church,  of  every  rate  for  the  relief  of  the  poor  allowed  by  the  jnstiees,  tbe 
next  Sunday  after  aoch  allowance  \  and  no  rate  ahall  be  reputed  suffieaeot 
to  be  collected,  till  after  auch  notice  glven.'*f   Some  pariahes  are  rated  oo 
valuationa  taken  in  the  leign  of  Chariea  I.,  when  the  value  of  property  wai 
very  diflTerent  from  what  it  ia  at  preaent,  and  therefore  a  rate  of  five,  teo, 
or  twelve  ahUlinga  in  the  pound,  for  tiie  nudntenance  of  the  poor,  ia  not 
really  ao  great  aa  it  appeara,  aa  the  rate  ia  calculated  on  the  valued  rmt, 
aod  not  on  the  actual  value  at  present    The  rate,  however,  when  ouee 
made  and  duly  publiahed,  may  be  levied  by  ^atreaa,  againat  which  the  law 
allowa  an  appeal.    And  it  ia  reaaonaUe  that  the  party  ahonid  be  heard  in 
hia  own  defence  before  the  juaticea,  and  not  be  left  to  the  private  rewnt- 
ment  of  the  pariah  offioen,  who  may  aell  a  man'a  gooda  without  aufficieot 
cauae.     The  oath  of  refuaal  muat  be  made  before  the  juaiiees,  showio^ 
cauae  why  a  diatreaa  should  not  be  granted,  auch  aa  that  the  rate  was  nol 
regularly  aflowed,  or  waa  not  publiahed  in  the  church,  or  that  notice  of 
appeal  had  not  been  given,  or  that  neither  demand  nor  refusal  had  been 
made,  and  such  like.  When  a  worthleaa  huaband  deaerta  hia  wife  or  famD/, 
they  are  inunediately  provided  for  by  the  parish,  and  a  reward  advertised 
for  the  apprehension  of  the  fugitive,  whose  gooda  and  chattda  are  forfeited 
to  the  pariah ;  and  if  the  family  thua  deaerted  have  any  legal  daim^  the 

*  Bum'f  Justice,  Art  Poor.— Blackstone^i  CommenUry.— PrafMMr  Chriilkn^  Nottf. 
t43Eliz.  1 17  Geo.  II.  &  a 
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mrish,  by  proeocating  the  party,  may  be  leiiered  from  the  burden  of  main. 
jdmng  them,  and  the  oreraeera  are  made  aoconntable  to  the  jaatioe8  at  the 
laarter  sessionB  for  all  raeh  money  as  they  shall  in  thk  way  reeeive.'"^  * 
The  law  declares  paroits  and  children  mutually  liable  for  support.  The 
father  and  g^nd&ther,  mother  and  grandmother,  and  the  children  of  every 
poor»  old 9  blind,  lame,  and  impotent  person,  or  other  persons  not  able  to 
work,  being  of  a  sufficient  ability,  shall,  at  their  own  charges,  relieYe  and 
maintain  eveiy  such  poor  person  m  that  manper  and  according  to  that  rate, 
as  by  the  justices  of  that  county,  where  such  sufficient  persons  dwell  in 
their  eessions,  shall  be  assessed  on  pain  of  twenty  shillings  a-month ;  which 
penalty  shall.go  to  the  poor  of  the  same  parish,  and  be  levied  by  some  or  one 
of  the  churchwardens  or  overseers,  by  warrant  from  two  justices,  by  dis- 
tress ;  or  in  defect  thereof,  any  two  such  justices  may  commit  the  offender 
to  the  common  jail,  there  to  remain,  without  bail  or  mainprise,  till  the 
said  forfeiture  shall  be  paid.^f 

Every  individual  who  has  a  settlement  enjoys  it  in  his  own  independent 
right, — ^it  is  his  estate,  his  birthright,-r-and  he  can  apply  for  relief  in  his 
extremity  to  the  parish,  which  has  no  option.     It  is  bound  to  relieve  his 
wants.    He  demands  a  right,  he  does  not  beg  a  charity;  and,  ctftain  of 
never  bemg  reduced  to  absolute  want,  an  Engtishman  is  always  the  most 
independent,  open,  generous,  and  sincere  character.    When  the  horrors 
of  poverty,  the  desertion  of  wives,  and  the  cruelties  of  brutal  husbands  and 
unfeeling  parents,  are  considered,  how  amiable  and  compassionate  does  the 
law  of  England  appear,  which  provides  a  refuge  and  maintenance  for  the 
wretched  and  houseless  poor !     We  have  divine  authority  that  ^*  the  poor 
ihaD  never  cease  out  of  the  land.''    Paupers  are  not  suffered  to  remain  for 
years  unprovided  for  by  the  parish  ;  the  law  compels  the  overseers  of  the 
parish,  if  the  pauper  is  not  admitted  into  the  workhouse,  to  pay  the  weekly 
aliment  in  advance.     The  overseers  may  erect  cottages  on  wastes  or  com- 
mons for  the  residence  of  the  impotent  poor,  by  an  agreement  with  the 
lord  of  the  manor.     They  may  contract  with  any  one  for  the  keeping, 
maintaining,  and  employing  the  poor  ;  and  if  any  pauper  shall  refuse  to 
^ork,  he  shall  be  put  out  of  the  parish  books,  and  declared  not  to  be  en- 
titled to  relief,  j: 

The  report,  however,  of  the  select  committee  of  the  house  of  conunons, 
iQ  1817,  gives  the  following  alarming  prediction  of  the  effects  of  the  sys- 
tem of  parochial  relief  to  that  order  of  society  by  whom  the  rates  are  con- 
tributed :  '^  Your  committee  feel  it  their  imperious  duty  to  state  to  the 
^  boufle  their  opinion,  that  unless  some  efficacious  check  be  interposed  there 
is  every  reason  to  think  that  the  amount  of  the  assessment  will  continue, 

*5Geo.lI.  C.8.  f43Eliz.c.8.  }  9  Geo.  II.  c.  2. 
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as  it  hat  done,  to  iocrease  tiH,  at  a  period  more  or  less  remote,  aeeorik^ 
to  the  progress  the  evil  has  already  made  in  different  places^  it  shall  hare 
absorbed  the  profits  of  the  property  on  which  the  rate  may  have  been  as- 
sessed, producing  thereby  the  neglect  and  ruin  of  the  land,  and  the  waste 
or  removal  of  other  property,  to  the  utter  subversion  of  that  happy  order 
of  society  so  long  uplield  in  these  kingdoms." 

In  Scotland,  the  poor  laws  and  their  administration  stand  on  a  diffisrem 
footing  from  that  which  they  have  obtained  in  England.  In  Scotland,  the 
poor  laws  are  not  carried  into  effect  by  churchwardens  and  overseers;  bm 
by  every  person  of  landed  property,  or  of  certain  professional  infiuenoe  in 
the  country,  on  whom  the  law  calls  to  take  his  individual  share  in  msm- 
taining  the  system,  and  in  carrying  it  into  successful  operation.  All  the 
clergy  and  elders  of  the  different  parishes,  every  landowner  throughout  the 
kingdom,  however  small  the  size  or  value  of  his  property  maj  be;  and  the 
magistrates  of  cities,  acting  in  the  capacity  of  country  landowners,  are  the 
persons  to  whom  the  administration  of  the  funds  are  intrusted,  and  to 
whom  it  is  left  in  every  parish  and  town  to  determine  whether  there  shaO 
be  an  assessment  or  not,  and  its  amount. 

The  act  of  1579  *  is  the  foundation  of  the  Scottish  poor  laws,  and  then 
first  introduced  the  measure  of  a  compulsatory  assessment  for  assisting  the 
impotent  poor,  and  at  the  same  time  provided  for  the  suppression  of  va- 
grancy. As  far  back  as  1484,  acts  had  been  passed  for  the  relief  of  the 
poor,  which  consisted  simply  of  permission  to  beg,  and  fumishmg  them 
with  badges  for  that  purpose,  while  sturdy  beggars  and  disorderly  perso» 
were  peremptorily  prohibited  from  begging.  A  subsequent  statute  limited 
the  beggmg  badges  to  <<  cruikit  folke,  seik  folke,  impotent  folke,  and  weik 
iblke;"  and,  later  still,  these  same  were  again  confined  to  beg  within  the 
parishes  in  which  they  were  born.  These  restrictions  were  found  necessary 
to  prevent  the  evasion  of  the  laws  against  vagrants,  from  whom  the  country 
suffered  severely,  especially  during  years  of  scarcity,  who,  in  1 698,  Fletcher 
of  Saltoun  says,  amounted  to  200,000.  The  characteristic  feature  of  the 
Scottish  system  is,  and  always  has  been,  to  support  the  poor  by  colIectioDs 
at  the  church  doors,  and  other  funds  voluntarily  raised,  and  to  shun  ass^s- 
ment  as  a  great  and  increasing  eviLf  The  collection  and  management  of 
^  the  poor's  funds  is  placed  in  the  heritors  and  kirk  session  ;  and  although 
the  judge  ordinary  is  to  see  the  law  executed,  yet  he  cannot,  in  the  first 
instance,  modify  an  aliment  to  the  pauper  ;  he  can  only  remit  to  the  heri- 
tors and  kirk  session  to  modify  one.  According  to  a  judicial  determination 
reported  by  Kilkerran  :  *^  The  heritors  have  a  joint  right  and  power  with 
the  kirk  session  in  the  administration,  management,  and  distribution  of  all 

• 
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knd  every  of  the  funds  belonging  to  the  poor  of  the  parish,  as  well  collec* 
ions  as  sums  mortified  for  the  use  of  the  poor  and  money  stocked  out 
apon  interest ;  and  hare  a  right  to  be  present  and  join  with  the  session, 
io  their  administration,  distribution,  and  employment  of  such  sums,  with* 
3ut  prejudice  to  the  kirk  session  to  proceed  in  their  ordinary  acts  of  admi- 
nistration, and  application  of  theur  collections  to  their  ordinary  and  inci- 
dental charities,  though  the  heritors  be  not  preaent  nor  attend/'* 

It  is  necessary  in  Scotland,  as  well  as  in  England,  to  entitle  poor  persons 
to  iMuroehial  relief,  that  they  hare  a  settlbment,  which  can  only  be  ac-> 
quired  in  one  of  the  four  following  ways:  I.  by  Residence;  II.  Marriage i 
III.  Parentage;  IV.  Birth. 

I.  Residence. — There  is  scarcely  any  restriction  as  to  the  persons  who 
may  acquire  a  settlement  by  residence;  and  foreigners  are  equally  entitled 
to  obtain  this  pririlege  as  natives.    Three  years'  residence  in  any  parish  is 
a  legal  settlement;  but  when  a  pauper  has  resided  three  years  in  another 
pariah,  it  is  the  parish  within  which  he  has  resided  for  the  last  three  years 
preceding  his  application  for  charity,  which  is  bound  to  support  him. 
Mere  residence  is  sufficient  to  obtain  a  settlement,  without  any  of  the  ao- 
conapanying  requisites  which  are  necessary  by  the  law  of  England  ;  such 
as  possession  of  a  house  or  estate,  hiring  and  service,  &c     Where  a  set- 
tlement has  once  1>een  obtained,  it  is  not  lost  by  mere  lapse  of  time  and 
intermission  of  residence,  unless  a  new  settlement  has  been  acquired.    But 
so  Boon  as  a  new  settlement,  by  residence,  is  acquired,  the  parish  of  the 
former  settlement  is  completely  liberated.    This  will  hold  although  the  new 
settlement  were  in  England.     One  Brown,  having  acquired  a  settlement  in 
a  Scottish  parish,  removed  to  England  with  hu  wife  and  family,  and  after 
living  there  for  three  years,  he  deserted  them.     In  an  action  for  aliment, 
at  the  instance  of  the  wife  and  children,  the  court  decided  that  the  Scottish 
settlement  was  lost;  and  it  was  only  on  the  ground  that  by  their  residence 
in  England  they  had  not  acquired  a  legal  settlement  there,  that  they  ulti- 
mately  obtained  a  settlement  in  the  Scottish  parish  where  they  had  last 
resided  for  three  years. 

II.  Marriage — On  her  marriage,  a  woman  immediately  obtains  her 
husband^s  settlement.  Her  maiden  settlement  is  in  consequence  suspended, 
and  does  not  revive  by  the  husband's  desertion.  A  widow  continues  to 
hold  her  husband's  settlement,  until  she  acquires  a  new  one  by  residence  as 
a  widow,  or  by  a  second  marriage.  When  divorced,  a  woman  loses  her 
husband's  settlement,  and  her  maiden  one  revives.  A  settlement  acquired 
by  marriage,  does  not  entitle  her  legitimate  children  by  a  former  marriage 
to  her  new  settlement,  although  it  acquires  this  privilege  for  her  illegitimate 
children. 

♦  Bell's  Law  Diet.  Art.  Poor. 
5  b 
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III.  Parentage.^— liegitimale  duldren  follow  their  father's  seiUement, 
illegitimate  children  that  of  their  mother,  even  where  the  father  is  known, 
as  the  law  holds  the  father  of  a  bastard  to  be  uncertain.  The  deriration 
settlement  of  parentage  ceases  on  the  child's  acquiring  a  settlement  of  hk 
own  hj  residence,  or  in  the  case  of  a  daughter,  by  marriage,  and  it  can 
never  be  revived. 

IV.  Birth. — When  a  pauper  has  no  settlement,  he  is  entitled  to  be 
supported  by  the  parish  where  he  was  bom.  But  they  cannot  have  recourK 
on  the  parish  of  their  birth  if  they  have  acquired  a  settlement  by  residence, 
or  during  the  subsistence  of  a  settlement  by  marriage  or  by  parentage. 

The  recent  act,  for  the  amendment  and  better  administration  of  the  laws 
relating  to  the  poor  in  England  and  Wales,  has  entirdfy  altered  the  poor 
laws,  and  placed  them  on  a  new  footing.     The  act  is  as  follows : — 

I.  Whereas  it  is  expedient  to  alter  and  amend  the  laws  relating  to  the  relief  of  poor  per- 
aons  in  England  and  Wales:  Be  it  therefore  enacted  by  the  king's  most  excellent  majesty, 
by  and  with  the  advice,  &c.,  That  it  shall  be  lawful  for  his  majesty,  his  heira,  and  suaseasus, 
by  warrant  under  the  royal  sign  manual,  to  appoint  three  fit  penoiis,  as  oommianonen,  ts 
cany  this  act  into  execution,  and  also  from  time  to  time,  at  pleasure,  to  remove  any  of  the 
oemmissionera  for  the  time  being,  and  upon  every  or  any  vacancy  in  the  said  number  (if 
oommissionen,  either  by  removal,  or  death,  or  otherwise,  to  appoint  some  other  fit  person  to 
the  oiBoe ;  and  until  such  appointment,  it  shall  be  lawful  for  the  surviving  or  ooniinniag 
oommisrionerB  to  act  as  if  no  such  vacancy  had  occurred. 

II.  The  oommlssioneri  shall  be  styled,  <*the  poor  law  oommissioneis  for  Knglftnd  and 
Wales  ;*'  any  two  of  whom  may  sit  as  a  board  with  power  to  summon  and  examine  witneaes, 
and  call  for  production  of  papers  on  oath ;  but  they  are  not  entitled  to  inquire  into  any  tidf. 

III.  They  shall  have  a  common  seal.  Rules,  &c,  purporting  to  be  sealed  with  sach  seal, 
to  be  received  as  evidence. 

•IV.  They  must  record  their  proceedings. 

v.  They  must  make  a  general  report  to  the  secretary  of  state  yearly,  and  also  report  to 
the  secretary  of  state  when  required. 

y  II.  They  have  power  to  appoint  assistant  commissioners,  and  to  remove  the  same.  But 
they  cannot  appoint  more  than  nine  assistants  without  consent  of  the  treasury. 

VIII.  Commissioners,  while  such,  cannot  sit  in  parliament 

IX.  Empowered  to  appoint  their  own  secretary,  assistant  secretary  or  secretaries^  elf  lis, 
and  other  officera. 

X.  No  commissioner  to  be  appointed  for  a  longer  period  than  five  years. 

XI.  Every  commissioner  and  assistant  commissioner  shall  take  the  following  oath ; — **  I, 
A.  B.,  do  swear,  that  I  will  faithfully,  impartially,  and  honestly,  according  to  the  best  of 
my  skill  and  judgment,  execute  and  fulfil  all  the  powers  and  duties  of  a  oomraiaaoner  (or 
assistant  commissioner),  under  an  act  passed  in  the  fifth  year  of  the  reign  of  king  William 
the  fourth,  intituled,"  &c.  Names  of  commissioners  and  their  assistants  to  be  published  in 
the  gasette,  and  notification  sent  to  the  clerks  of  the  peace,  and  published  in  every  count}. 

XII.  Commissioners  may  delegate  powers  to  assistant  oommissioqjBrs,  and  also  revoke 
them.     Assistant  commissioners  may  summon  persons,  and  examine  them  upon  oath. 

XIII.  Peisons  giving  fiUse  evidence  to  be  guilty  of  perjury;  refusing  to  attend  whtn 
summoned,  guilty  of  a  misdemeanour. 

XIV.  Reasonable  expenses  of  witnesses  to  be  paid  to  them  out  of  the  poor's  rates  of  the 
pariah  interested. 

XV.  Commissioners  have  the  control  of  the  administration  of  relief  to  the  poor.  They 
are  also  to  make  rules  and  regulations  for  the'management  of  the  poor  and  administratioo 
of  ilie  laws  for  their  relief.    They  may  also  suspend  or  alter  these  rules. 
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X.  VI.  Forty  days  before  general  rules  can  oome  into  operation,  they  must  be  submitied 
to  one  or  the  secretaries  of  state.  If,  during  the  forty  days,  these  rules  be  allowed  by  the  king 
in  ooiuic^l,  they  can  oome  into  operation.  If  the  secretary  of  state  should  aflemmrds  disallow 
them,  they  shall  cease  to  operate,  but  transactions  in  virtue  of  them  previously  are  valid. 

X.  V 1 1.  All  genera]  rules  shall  be  submitted  to  parliament,  by  one  of  the  secretaries  of  state. 

XVI II.  A  printed  copy  of  every  rule  ^lust  be  sent  to  the  overseers  of  each  parish  before 
t\iey  can  oome  into  operation.  Every  owner  of  property,  or  his  agent,  and  rate  payers,  shall 
at  all  times  have  free  access  to  these  rules  free  of  all  charge.  Any  oveiseer,  obstructing  or 
neglecting  to  give  them  publidt}',  is  liable  to  a  penalty,  not  exceeding  ten  pounds  nor  leai 
than  forty  shillings;    The  disallowance  or  withdrawal  of  any  rule  to  be  publicly  notified. 

X.IX.  Inmates  of  vrorkhouses  are  not  obliged  to  attend  any  religious  service  contrary  to 
their  religious  principles. 

X.X.  The  orden  of  assistant  oommissianer  are  not  of  force  till  they  have  been  approved 
and  sealed  by  one  of  the  commissioners. 

XXI.  Theoommissioiien  are  invested  with  the  control  of  those  acts  for  borrowing  money, 
and  all  acts  relating  to  the  building,  repairing,  &c,  of  workhouses.  Commissioners  are 
entitled  to  attend  local  boards  and  vestries,  but  not  to  order  the  building  or  hiring  of  work- 
houses, except  under  limitations. 

XXII.  Prohibited  from  making  additions  or  alterations  to  the  rules  contained  in  the 
schedule  to  22  Geo.  III.  c.  83,  or  in  any  other  act,  until  confirmed  by  commissioners. 

XXIII.  Commissionera  are  empowered  to  order  workhouses  to  be  built,  hired,  altered, 
or  enlarged,  with  consent  of  a  majority  of  the  rate  payers  and  owners  of  property  who  are 
entitled  to  vote  in  any  parish. 

XXI  y.  For  the  repayment  of  money  borrowed  for  the  purpose  of  bm'lding  workhouses, 
the  ovexBeers  are  empowered  to  charge  the  future  poor  rates  of  the  parish  with  the  amount, 
provided  it  does  not  exceed  one  year's  amount  of  poor  rates. 

XXY.  The  commissioners  are  empowered  to  order  workhouses  to  be  altered  or  enlarged 
wfthottt  the  consent  of  the  rate  payers.  The  overseers  are  required  to  assess,  raise,  and  levy, 
the  necessary  money,  provided  the  principal  sum  does  not  exceed  fifty  pounds. 

XXVI.  Commlssionen  are  empowered  to  unite  parishes;  but,  notwithstanding,  each 
pariah  to  be  chaigeable  for  the  expense  of  its  own  poor. 

XXVII.  Under  this  union,  any  two  jnstioes  m^y  order  outdoor  relief  to  aged  and  infirm 
persons  wholly  unable  to  work. 

XXVII  I.  When  an  union  of  parishes  is  proposed,  commissioners  a»  to  inquire  the  ex- 
pense  of  poor  belonging  to  each  parish  for  the  three  years  preceding.  The  several  parishes 
included  in  such  union  shall,  firom  the  time  of  the  union,  contribute  to  a  common  fund  for 
purchasing,  hiring,  providing,  altering,  or  enlarging,  any  workhouse,  &&,  fi>r  the  relief  of 
the  poor  of  such  parishes. 

XXIX.  Commissionera  are  to  make  inquiry  of  the  visitors,  directors,  &&,  of  such  unions 
as  had  been  efilected  under  the  22  Geo.  III.  a  83,  whether  the  poor  have  been  relieved  in 
or  out  of  the  union,  and  how  the  expense  has  been  paid. 

XXX.  The  averages  to  be  taken  in  the  mean  time  from  the  parliamentary  returns  of  the 
actual  expense  of  the  poor  of  each  parish. 

XXXI.  Repeals  part  of  the  22  Geo.  III.  c.  83,  s.  5,  and  56  Geo.  III.c  129,  part  of 
9.  1,  and  of  22  Geo.  III.  c.  83,  s.  29. 

XXXII.  Commissioners  have  power  to  dissolve,  add  to,  or  take  from,  any  union;  to  make 
such  rules  as  may  be  adapted  to  such  altered  state  *,  provided  the  rights  and  intereets  of  pa- 
rishes, and  claims  on  these,  be  ascertained  and  secured.  No  such  dissolutions  or  alterations 
of  parishes  shall  prejudice,  vary,  or  afiect  the  rights  or  interests  of  third  parties ;  nor  shall 
they  take  place  unless  a  migority  of  two-thirds  of  the  guardians  of  such  union  shall  concur. 

XXXIII.  ^or  the  purpose  of  settlement,  such  parishes  constituting  an  union  shall  be 
considered  as  one  parish. 

XXXIV.  For  the  purpose  of  rating,  an  union  shall  be  considered  as  one  p&rish,  provided 
the  guardians  agree  and  the  oommissionerB  oonaent.  Such  agreement  and  consent  to  b« 
lodged  with  the  derk  of  the  peace. 


764  POOR  LAW& 

XXXV.  The  f  uardiam  aludl  Moertaiii  and  asw  the  value  of  the  laleable  pnpcct^  a 
■uch  unions.    Rates  grounded  on  such  aawmient  are  to  be  allowed  as  poor  rates. 

XXXVI.  The  expenditure  for  the  poor  of  such  unions  to  be  in  common. 

XXXVII.  No  union  shall  be  formed  without  the  previous  consent  of  theoonuniflMnen, 
testified  under  their  hand  and  seaL 

XXXVIII.  In  every  union,  a  board  of  guardians  shall  be  constituted  and  dioaen,  hj 
whom  the  worlchouse  shall  be  goremed,  and  the  relief  of  the  poor  administered.  The  guu^ 
dians  shall  be  elected  by  the  rate  payers  and  owners  of  property  in  the  united  pariahes. 

XXXIX.  The  regulation  is  similar  for  single  parishes. 

XL.  Ownen  as  well  as  occupiers  are  entitled  to  vote  at  elections  of  guardians.  Votes  are 
to  be  taktti  in  wriking.  Votes  may  be  taken  by  proxy.  No  rate  payer  is  entitled  to  me 
unless  he  has  paid  rates  for  one  year. 

XLI,  Elections  of  guardians,  visiton,  and  other  officers,  under  the  act  22  Geo.  III. 
c.  89,  or  any  local  act»  are  to  be  made  aooording  to  the  proTisions  of  this  acL 

XLII.  The  oommissiaoers  may  make  rules  and  regulations  for  any  present  or  future 
workhouses.  They  may  vary  by-Uws  already  in  force  or  to  be  hereafter  made.  Rules  which 
afiect  more  than  one  union  are  to  be  considered  as  general  rules. 

XLII  I.  Justices  are  empowered  to  see  by-laws  enforced,  and  to  visit  workhouses,  in  par- 
suance  of  the  act  SO  Geo.  III.  c.  49.  But  where  the  commisrioners'  rules  are  not  in  forop, 
justices,  parish  clergymen,  &c.,  are  not  restrained  from  visitii^,  examining,  and  oertifjii^ 
the  state  of  the  poor  therein. 

XLl  V.  Buildings  taken  for  workhouses  are  to  be  within  thejurisdkstian  of  the  boroegb, 
&e.,  to  which  they  belong,  although  the  pariah  may  not  be  within  the  jurisdictioo  of  the 
borough. 

XL  V.  No  lunatic,  insane  person,  or  dangerous  idiot,  is  to  be  detained  in  any  workliouse 
more  than  fourteen  days, 

XL VI.  Commisdonen  may  direct  overseen  and  guardians  to  appoint  paid  officer?  for 
parishes  or  unions.  They  may  fix  their  duties^  mode  of  appointment,  dismissal,  the  aecnrilj 
Tequlred,  and  regulate  their  salaries. 

XL  VII.  Overseen  are  directed  to  pass  quarterly  accounts.  Balances  may  be  recovered 
in  the  same  manner  as  penalties  and  forfeitures.  But  no  such  proceeding  shall  exonerate 
or  discharge  the  liability  of  the  surety. 

XLVIII.  Hasten  of  workhouses  and  parish  offloen  are  placed  under  the  orders  of  the 
board  of  guardians,  and  are  removable  by  them. 

XLIX.  No  contract  shall  be  valid  unless  it  be  conformable  to  the  rules  laid  down  by 
the  eommissionerk 

L.  Repeals  the  46  Geo.  III.  c.  54,  respecting  contracts. 

LI.  The  penalty  impoeed  by  63  Geo.  III.  c.  177,  on  persons  having  the  managemoit  of 
the  poor  tieing  concerned  in  any  contract,  is  extended  to  persons  appdnied  under  this  act 

LI  I.  Commissionen  are  to  regulate  the  relief  to  able-bodied  paupen  and  their  families 
out  of  the  workhouse.  Whatever  relief  overseen  or  guardians  may  give  contrary  to  such 
orden  is  declared  to  be  unlawful  and  invalid,  and  shall  be  disallowed.  Under  spedad  dr. 
cumstances,  guardians  may  delay  the  operatk>n,  and  report  to  the  commissionera.  If  the 
eommiBsienera  disapprove  of  delay,  they  may  fix  a  day  flrom  which  all  such  relirf  shall  be 
disallowed.  In  cases  of  emergency,  guardians  may  grant  relief  in  food,  temporary  hxiging, 
or  medidne,  but  must  report  to  the  commissionen  within  fifteen  days,  when  such  nsUcf 
shaU  be  lawful. 

LIII.  Repeals  36  Geo.  III.  c.  83.  65  Geo.  III.  c.  137,  s.  3  and  4^  and  59  Geo.  III.  c  12, 
s.  2and& 

LI  V.  The  ordering,  giving,  and  directiqg  of  all  relief  to  the  poor  of  any  perish  shall  be 
under  the  government  and  control  of  any  guardians  of  the  poor.  Any  justice  may  give  ordisr 
for  medical  relief  in  dangerous  ilhiess. 

L  V.  Maslen  of  workhouses  and  overseen  shall  keep  a  register  of  the  name  of  every  poor 
penon  in  the  receipt  of  relief  out  of  the  workhouse. 

LVI.  All  relief  given  to  the  wife,  or  children  under  the  age  of  sixteen,  shall  be  cou6idcr«d 
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as  given  to  the  husband.    All  relief  given  to  children  under  sixteen  of  any  widow  shall  be 
conadered  as  given  to  the  widow. 

LrVII.  'Every  man  who  shall  many  a  woman,  haviqg  a  child  or  children  before  mar- 
riage, vrhether  such  children  be  legitimate  or  otherwise,  shall  be  liaUe  to  maintain  them  as 
pari  of  bis  family. 

Li  VIII.  Such  relief  as  the  oemmissionerB  may  direct  to  be  given  to  any  poor  person  above 
the  age  of  twenty-one^  or  to  his  wife,  or  to  any  part  of  his  family  under  the  age  of  sixteen, 
they  may  direct  to  be  considered  as  a  loan. 

LiIX.  Jnstioes  are  empowered  to  summon  any  labourer,  and  to  attach  his  wages  in  the 
hand  of  bis  employer  for  the  recovery  of  such  loans.  Any  master  or  employer  neglecting 
or  ref usixig  to  pay  the  guardian  the  balance  of  wages,  justices  may  enforce  such  employer, 
by  penalties. 

LiX.  Repeals  so  much  of  the  43  Geo.  III.  c.  4/7,  as  requires  relief  to  be  giren  to  wives 
and  fiiinilies  of  substitutes,  hired  men,  or  volunteera  of  militia. 

LiXI.  Justices  are  required  and  empowered  to.certify  that  the  commissioners'  rules  have 
been  cnmplied  with  in  binding  poor  children  apprentices. 

LiXI  I.  Owners  of  property  and  mte  payers  are  empowered  to  mlse  money  on  security  of 
rates,  Ibr  the  purposea  of  defmying  the  expenses  of  emigmtion. 

LXIII.  The  oommissioners  are  empowered  to  make  advances  of  money  from  exchequer 
billB  to  guardians,  far  purchasing,  building,  altering,  or  enlarging,  any  worlchouses^  or  for 
purchasing  land  whereon  to  build  the  same,  upon  the  security  of  the  poor  rates. 

LXI  v.  No  settlement  shall  hereafter  be  acquired  by  hiring  and  service,  or  by  residence 
under  the  same,  or  by  serving  an  office. 

LiXV.  No  person,  under  any  contract  of  hiring  and  service  not  completed  at  the  time  of 
the  passing  of  this  act,  shall  acquire  or  be  deemed  to  have  acquired  any  settlement  by  reason 
of  such  hiring  and  service^  or  of  any  residence  under  the  same. 

LXVI.  No  settlement  shall  be  acquired  or  completed  by  occupying  a  tenement,  unless 
the  person  occupying  the  same  shall  have  been  aarassed  to  the  poor's  rate,  and  shall  have 
paid  the  same  for  one  year. 

LX  VII.  No  settlement  shall  be  acquired  by  being  apprenticed  in  the  sea  service,  or  to 
a  householder  exercising  the  trade  of  the  seas  as  a  fisherman  or  otherwise^  nor  by  any  per- 
son now  being  such  an  apprentice  in  req>ect  to  such  an  apprenticeship. 

LXV II  I.  No  perwn  shall  retain  any  setUement,  gained  by  virtue  of  any  possession  of  any 
estate  or  interest  in  any  parish,  for  any  longer  time  than  such  person  shall  inhabit,  within 
ten  miles  thereof.  In  case  such  person  shall  oease  to  inhabit  within  such  distance,  and  be* 
come  chargeable,  he  shall  be  removed  to  the  parish  wherein  he  may  have  previously  been 
legally  settled. 

LXIX  Repeals  so  much  of  any  act  of  parliament  which  enables  any  single  woman  to 
charge  any  person  with  having  gotten  her  with  any  child  of  which  she  shall  be  then  preg. 
nant,  or  as  renders  any  such  person  liable  to  be  apprehended  or  committed,  or  required  to 
give  security,  on  any  such  charge,  or  as  enables  the  mother  of  any  bastard  children  to  charge 
or  affiliate  any  such  child  or  cliildren  on  any  person  as  the  reputed  or  putative  fiither  thereof, 
or  as  enables  any  guardian  to  charge  or  make  complaint  against  any  putative  father,  and  to 
require  him  to  be  charged  with  or  contribute  to  the  expenses  attending  the  birth,  sustenta- 
tion,  or  maintenance,  of  any  such  child  or  children.  Also  repeals  so  much  of  any  act  as 
renders  an  unmarried  woman  with  child  Ihible,  as  such,  to  be  summoned,  examined,  or  re- 
moved, or  as  renders  the  mother  of  any  bastard  liable,  as  such,  to  be  imprisoned  or  otherwise 
punished,  so  fhr  as  respects  any  child  which  shall  be  likely  to  be  bora  a  bastard. 

LXX  Securities  and  recognisances  to  indenmify  any  parish  for  child  or  children  likely 
to  be  boni  bastards,  whereof  any  single  woman  shall  be  pregnant  at  the  time  of  psssing  this 
act,  arededared  to  be  null  and  vdd.  Persons  fai  custody  for  not  giving  security,  &c.,  to  be 
discharged. 

LXXI.  Every  chfld  which  shall  be  bora  a  bastard  after  the  passing  of  this  act,  shall  have 
and  follow  the  settlement  of  the  mother  until  such  child  shall  attain  the  age  of  sixteen,  or 
shsll  acquire  a  settlement  in  its  own  right.    Such  mother,  so  long  as  she  shall  be  unmarried 
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or  a  widow,  shall  be  bound  to  auiintain  such  child,  as  a  part  of  her  ftaiily,  naia  mA.  ^Sd 
shall  attain  the  age  of  sixteen.  All  relief  granted  to  such  child  while  under  the  age  <^  aiz 
ieen  shall  be  considered  as  gnuitad  to  such  mother,  proTided  that  such  Uafaility  of  soch  asche/ 
shall  oeas(3  on  the  marriage  of  such  child,  if  a  female. 

LXXII.  When  the  mother  of  a  bastard  child  is  really  unable  to  maintafn  it,  the  gsf- 
dians  of  the  pariah  or  union  may  apply  to  the  general  quarter  aesaionsy  finr  an  order  oa  ite 
putative  &ther,  to  reimburse  the  paxish  or  union  for  its  support.  No  naon^,  hswer^,  '» 
to  be  applied  to  the  relief  of  the  mother. 

LXXII  I.  Fourteen  days*  notice  must  be  given  to  the  putative  &ther.  If  the  eoozt  grsai 
the  application,  the  costs  may  be  calctdated  from  the  birth  of  the  bastard  childy  if  wkfca  mi 
months. 

LXXIV.  If  the  putative  fiither  or  his  attorney  does  not  appear,  the  ooart  may  gHe  ja%- 
ment  nevertheless. 

LXX V.  If  suspicion  arise  that  the  putative  fother  intends  to  absoood,  he  msj  be  n^asei 
to  enter  into  a  recognizance  for  his  appearance. 

LXXVI.  When  the  putative  &ther  fiills  into  arrear,  he  may  be  proceeded  dipimt  bf 
distress  or  attachment  of  wages. 

LXXV II.  Persons  employed  in  the  administration  of  the  poor  hiws  are  not  ts  fanoii 
goods  or  provisions  for  their  own  profit  in  parochial  relief*  under  a  penalty  of  five  p^ndL 

LXXVI II.  Sums  payable  by  lather, grandfiither,  gmndmother,  child  or  chUdrOt  ^^} 
poor  person,  for  the  relief  of  poor  penons,  shall  be  recoverable  in  lilLe  mannw  as  psnioa 
and  forfeitures  are  reoovemble  under  the  provisions  of  this  act. 

LXXIX.  No  poor  person  shall  be  removed  or  removable  till  after  notice  of  his  ha^ 
chargeable  has  been  sent  to  the  parish  to  which  the  order  of  removal  is  directed.  If  is« 
parish  agree  to  receive  such  poor  person,  it  may  then  be  lawful  to  remove  him;  bat  ast  ta 
case  he  should  appeal. 

LXXX.  In  case  of  appeal,  the  overseers  are^entitled  to  have  free  acecas  feo  the  penn  » 
be  removed,  for  the  purpose  of  examining  him  touching  his  settlement. 

LXXXI.  Grounds  of  appeal  must  be  stated  in  the  notice,  and  sent  to  the  wi|— iitft 
parish,  and  the  appellant  parish  shall  not  be  heard  in  support  of  such  appeal,  nnlcs  th* 
notice  is  regularly  given. 

LXXXII.  The  parish  which  loses  the  appeal  to  pay  such  costs  as  the  oouit  shsdl  direcL 

LXXXI  1 1.  The  party  making  frivolous  and  vexatious  grounds  of  appeal,  ahall  pay  t^ 
whole  or  part  of  the  costs  incurred  by  the  other  party  in  disputing  them. 

LXXXI  V.  The  parish  to  which  the  poor  person  shall  be  finally  adjudged  to  beko^,  aisa 
be  liable  to  pay  the  cost  and  expense  of  their  relief  and  maintenance. 

LXXXV.  The  oommiaBioners  may  require  trustees  of  rates  on  property  for  the  re&f  of 
the  poor,  to  produce  true  and  detailed  accounts  in  writing  ;  which  accounts,  or  a  oopj,  shaS 
be  open  for  the  inspection  of  the  owners  of  property  and  rate  payers. 

LXXX  VI.  Advertisements  in  the  gazette  and  local  newspapers  are  not  liable  to  stamp  datv: 

LXXXVII.  Bonds  and  securities  made  pursuant  to  the  act  82  Geo.  III.  c  £0^  sad 
assignments  thereof  are  exempted  from  stamp  duty. 

LXXXVIil.  All  letters  to  and  from  the  board  of  oommissionen  to  be  free  of  poBtafc^ 
if  marked  on  the  comers  with  the  words,  **  Office  of  poor  law  oommissionerB  panaant  t»  act 
of  parliament,  passed  in  the  fifth  year  of  the  reign  of  his  majesty  king  William  the  Ibanh. " 
Letters  transmitted  under  these  covers,  which  do  not  relate  solely  to  the  busineas  of  thk  act, 
to  be  transmitted  to  the  post  office  to  be  charged  with  postage. 

LXXXIX.  All  payments,  charges,  and  allowances,  made  by  the  overseeas  or  gvanfiaai 
contrary  to  the  provisions  of  this  act,  or  at  variance  with  any  of  its  rales,  osden^  or  ng«l»> 
tions,  shall  be  illegaL 

XC.  A  summons  left  at  the  usual  or  last  known  pkice  of  abode  shall  be  swffirJesiL 

XCI.  Repeal8somuchoftheact6Geo.  IV.  a  80,  asrelatestothepiohibitioaef  ipiri- 
tuous  Uquoia  in  workhouses. 

XCI  I.  Penons  intrododng  spirituous  liquors  into  workhouses  are  liable  to  a  pesal^  ast 
exoeedlag  ten  pounds. 
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XCIII.  Mastera  of  fvorkhoases  allowing  the  use  of  spirituous  liquors,  inflicting  corporeal 
punishment,  or  otherwise  ill  using  any  adult  penon,  or  guilty  of  any  other  misbehaviour  or 
misoonduct  themselves  towards  any  poor  person  in  the  workhouse,  on  convietion,  shall  pay 
iny  sum  not  exceeding  twenty  pounds,  as  the  justices  shall  direct  And  justices  may  order 
salaries,  &c.,  to  be  stopped  till  such  penalties  are  paid.. 

XCIV.  The  two  preceding  dauses  are  to  be  hung  up  in  a  conspicuous  place  in  each 
woric house,  and'renewed  when  soiled. 

XC  V.  Overseen  or  their  assistants  disobeying  guardians  are  liable  to  a  penalty  not  ex- 
ceeding five  pounds. 

XC  VI.  No  overseer,  &&,  shall  be  liable  to  any  penalty  or  prosecution  for  disobeying  illegal 
orders. 

XCVII.  Oveneers,  &&,  purloining,  embealing,  wilfully  wasting,  or  misapplying,  any 
of  the  monies,  goods,  or  chattels,  belonging  to  any  parish  or  union,  shall  be  liable  to  a  penalty 
not  exceeding  twenty  pounds,  and  forfeit  treble  the  amount  so  embezzled,  &c 

XCV  III.  Every  person  wilfully  disobeying  the  rules,  orders,  and  regulations,  or  are  guilty 
of  contempt  of  the  board  of  commissioners,  shall  forfeit  and  pay  a  sum  not  exceeding  five 
pounds  for  the  first  offence,  any  sum  not  exoeediiig  twenty  nor  less  than  five  pounds  for  the 
second  offence,  and  for  the  third  and  every  subsequent  offence  he  shall  be  indicted  for  a  mis- 
demeanour, and,  on  conviction,  pay  not  leas  than  twenty  pounds,  and  suffer  imprisonment 
with  or  without  hard  labour 

XCIX.  All  fines  and  forfeitures  are  leviable  by  distress  and  sale,  and  when  recovered 
shall  be  applied  for  the  use  of  the  parish  or  union  where  the  offences  were  committed. 

C.  Owners  and  rate  payers  are  declared  to  be  competent  witnesws  in  proceedings  for  the 
recovery  of  penalties,  ftc. 

CI.  Justices  may  in  all  cases  proceed  by  summons  for  the  recovery  of  penalties. 
CI  I.  Want  of  form  in  the  proceedings  shall  not  be  deemed  unlawful  in  recovering  damages 
by  distress,  nor  shall  the  party  distraining  be  deemed  a  trespasser  ab  initio  on  account  of  any 
irregularity  which  shall  happen  in  making  the  distress ;  but  the  person  aggrieved  may 
recover  full  satisfiictton  in  an  action  on  the  case.  But  no  plaintiff  shall  recover  for  iix^gu^ 
larity,  if  tender  of  amends  be  made. 

cm.  Aggrieved  parties  may  appeal  to  the  quarter  sessions  against  any  order  or  convic- 
tion of  parties,  within  four  calendar  months  after  cause  of  complaint 

CIV.  No  action  or  suit  shall  be  commenced  against  any'^commissioner,  ftc.,  until  twenty- 
one  da)-s*  notice  has  been  given  in  writing  to  the  party  to  be  prosecuted.  In  such  action, 
the  defendant  may  plead  the  general  issue. 

C  V.  The  commissioners'  rules,  ftc,  may  be  removed  by  certiorari  to  the  court  of  King's 
Bench,  but  they  shall  continue  in  force  until  they  are  declared  to  be  Illegal. 

CVI.  Notice,  in  writing,  must  be  left  at  the  office  of  the  oommlKioners,  ten  days  before 
application  be  made  for  a  writ  of  certiorari. 

C  VII.  Previous  to  issuing  a  writ  of  certiorari,  the  parties  applying  for  it  must  enter  into 
recognizance  with  sufficient  sureties  in  the  sum  of  fifty  pounds.  If  the  rule,  &&,  be  dedared 
legal,  the  oommiasionerB  shall  be  entitled  to  costs. 

CVIII.  If  rules  are  quashed,  the  same  shall  be  notified  to  parishes  or  unions  to  which 
such  rules  have  been  directed. 

CIX.  This  clause  relates  to  the  interpretation  of  the  words:  « auditor,"  '•  general  rule,'' 
«  guardian,'*  **  justice  or  justices  of  the  peace,"  **oath,"  **  orden  and  regulations/'  *<  officer," 
"  overaeer,"  «*  owner,"  "  rack  rent,"  ••  parish,"  ••  penon,"  •«  poor,"  "  poor  hiws  "  or  "  laws 
for  the  relief  of  the  poor,"  *<poor  rate,"  ''general  quarter  sessions,"  ** union,"  "united 
workhouse,"  **  vestry,"  <*  workhouse."  In  describing  any  person  or  party,  matter  or  thing, 
whenever  the  word  importing  the  singular  number,  or. the  masculine  gender,  only  is  used^ 
the  nme  shall  be  understood  to  include,  and  shall  be  applied  to  several  persons  or  parties, 
and  females  as  well  as  males,  and  several  matten  or  things,  respectively,  unless  there  be 
something  iu  the  subject  or  context  repugnant  to  such  construction. 

CX  Pravidea  for  t|ie  alteration,  amendment,  or  repeal,  of  this  act  in  the  sessien  whersiii 
it  was  made. 
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On  this  Bubject  we  will  be  extreme! j  brieU  From  the  be^^imAii^  of  the 
world,  God  himself  consecrated  a  seventh  of  our  time^  for  the  parpcMes  of 
rest  and  worship.  For  the  support  of  his  worship,  it  was  also  Deeessarj 
to  consecrate  a  portion  of  our  worldly  substance.  In  the  first  act  of  puUic 
worship  which  we  find  recorded  in  holy  scripture,  Cain  and  Abel  each 
brought  a  portion  of  their  wealth,  as  an  ofleiing  to  God.  Oar  time  ii 
uoiforml/  the  same  in  all  nations  and  climates,  and  therefore  the  law  whieb 
daims  a  seventh  is  clearly  laid  down :  Remember  that  thou  keep  holy 
the  Sabbath  day.  But  our  substance  varies,  according  to  the  eircum- 
stances  of  time  and  place,  of  wealth  and  abOity,  of  soil  and  climate,  of 
manners  and  customs ;  and  all  these,  again,  are  subject  to  innumerable 
changes  and  revolutions.  All  these  circumstances  cause  a  vast  variety  in 
proportioning  the  part  to  be  separated  to  the  support  of  God*s  worship ; 
and  therefore  God,  of  his  infinite  mercy  and  goodness,  charged  manldiid 
with  the  general  duty  only  of  setting  apart  for  his  worship  such  a  propor- 
tion  of  our  substance  as  may  be  sufilcient  for  its  support.  A  braham,  on  his 
return  from  the  conquest  of  the  four  kings,  paid  a  tithe  of  all  that  he  had 
to  Melchizedek,  the  priest  of  the  Most  High  God.  When  Jacob  avouched 
the  Lord  Jehovah  to  be  his  God  at  Bethel,  he  bound  himself  to  pay  tithes'- 
**  And  this  stone  which  I  have  set  for  a  pillar  shall  be  God  s  house,  and  of 
all  that  thou  shalt  give  me  I  will  surely  give  the  tenth  unto  thee  ;"* 
whksh  shows  that  the  wonhip  of  God,  and  the  payment  of  tithes  for  the 
support  of  that  worship,  invariably  went  together.  Under  the  law,  tithes 
were  part  of  the  o£ferings  unto  the  Lord,  and  they  are  called  his  inheri- 
tance :  *^  But  the  tithes  of  the  children  of  Israel,  which  they  offer  as  an 
heave-oifering  unto  the  hord^  I liave given  to  the  Levites  to  inherit; 
therefore  I  have  said  unto  them,  among  the  children  of  Israel  they  shall 
have  no  inheritance."t  <^  The  priesU,  the  Levites,  and  all  the  tribe  of 
Levi,  shall  have  no  part  nor  inheritance  with  Israel ;  they  shall  eat  the 
offerings  (tithes)  of  the  Lord  made  by  fire,  and  his  inheritance'^**^  Among 
the  heathen,  the  same  thing  was  done  for  the  support  of  their  idol  wor- 
shippers. Mr  Selden,  a  great  lawyer  in  the  time  of  Oliver  Cromwell,  and 
a  decided  enemy  of  the  church,  shows  that  the  Syrians,  Fhenicians,  Ara- 
bians, Bthiopians,  Greeks,  Romans,  and  almost  all  other  nations,  paid  tithes 
and  offerings  to  the  priests  of  theu*  false  deities.  This  knowledge  they 
could  only  have  acquired  by  traditionary  accounts,  floating  down  the 
stream  of  time,  from  the  first  institution  of  revealed  religion  in  our  gnsat 

*  Gen.  xxviii.  22,  f  Num.  xviii.  24.  ^  Deut  xtW.  1. 
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iQcestor.    And  therefore  we  must  eondude,  tbftt  the  ^jment  of  tome 

^riion  of  our  tubfltanoe  yraa  appointed  of  God.     Whatever  we  poness  it 

liui  ^ift.    Qod  reterved  the  tenth  of  our  tubttance  at  a  tribute  to  himtelf, 

and  an  acknowledgment  of  hit  toveceigilty  and  dominion.    The  payment 

of  iiihet  it  part  of  the  wonhip  of  Qod,  and  at  we  cannot  pay  them  imme' 

oUately  to  God,  he  hat  ordidned  that  we  thall  pay  them  mediately  to  hia 

ministen,  who  are  hit  ambatradort  and  earthly  repretentativet.   At  before 

mentioned,  he  hat  reterred  a  eeventh  of  our  time^  that  it  Sunday,  for  hia 

worship,  and  a  portion  of  our  tubttance  for  the  maintenance  of  thote  who 

^^  aeorve  at  the  altar."   And  therefore  God  called  the  tithet,  which  the  eleven 

tribes  paid  to  the  tribe  of  Levi,  Hia  inh^ritanob.     The  tribe  of  Levi 

had  no  other  inheritance  or  property  whatever  but  the  tithet.     When  the 

Jews  began  to  murmur  agahitt  the  payment  of  tithet,  and  to  withhold 

them,  he  tent  the  prophet  Malacbi  to  tell  them  that  they  had  robbed  him:  . 

**  Will  a  man  rob  God  ?  yet  ye  have  robbed  me.     Ye  tay,  wherein  have 

ye  robbed  me  ?  '1n  tithes  and  offkbinob.     Ye  are  aocnrted  with  a 

curve, /or  ye  have  robbed  me,  even  thit  whole  nation."* 

Id  the  timet  of  the  apottlet,  and  during  the  first  aget  of  chrittiaaity, 

BQany  that  were  pottettort  of  Uuidt  and  houtet  told  them,  and  laid  the 

price  at  the  apottlet'  feet.     And  to  the  end  of  the  fourth  century,  the 

derotion  of  the  people  wat  to  great  that 'their  ofieringt  and  oblationt  coo« 

tiderably  exceeded  what  the  tenth  would  have  been,  had  they  paid  a  regular 

tithe.     The  general  duty  of  providibg  a  maintenance  for  the  cfarittian 

ministry,  it  most  ttriotly  enjoined  in  the  New  Tettament    When  Chritt 

tent  forth  hit  apottlet  and  diteiplet  to  preach  the  gospel,  he  commanded 

them  to  take  '*  no  money  in  their  punes,  nor  tcrip,"  that  it,  provltion, 

^*  neither  two  coatt,  nor  thoet,  nor  yet  ttaret,  for  the  workman  it  worthy 

of  his  meaf'f   And  to  thete  repeated  commands  of  our  Saviour,  St  Paul 

adds  both  reatonmg  and  command.      **  For  it  it  written  in  the  law  of 

Moset,  Thou  thalt  not  muzzle  the  ox  that  treadeth  out  the  corn.    Doth 

God  take  care  for  oxen?  or  taith  he  it  altogether  for  our  (the  ministry't) 

taket?    For  our  taket,  no  doubt,  thit  it  written;  that  he  that  ploweth 

thould  plow  in  hope,  and  that  he  that  thratheth  in  hope  should  be  partaker 

of  tut  hope.    If  we  have  town  unto  you  spiritual  thingt,  it  it  a  great 

thing  if  we  (the  minitten)  thall  reap  your  carnal  thingt?     If  othert  (the 

heathen  priettt)  be  partakert  of  thit  power  over  you,  are  not  we  rather  ? 

Do  ye  not  know,  that  they  whksh  minitter  about  holy  thingt,  live  of  the 

thingt  of  the  temple,  and  they  that  wait  at  the  altar  are  partakers  with  the 

altar?    Even  so  hath  the  Lord  ordained^  that  they  which  preach  the 

gospel,  should  live  of  the  gospel."}:     In  these  commands,  tithet  are  not 

«  Mai.  Hi.  8, 8.  t  MSU.  x.  10.  1 1  Cor.  ix.  9^14. 
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mentkHied;  only  the  general  datj  of  mainUiiiing  the  miniiten  of  reKgioB. 
The  evangelical  or  gospel  ministry  is  after  the  order  of  Mdchizedek.  Th^ 
daim  tithes,  or  a  maintenance  in  some  shape,  as  their  right,  and  mm  being 
due  to  that  order  which  is  a  saperior  and  a  more  exalted  prie8tho<»d  thaa 
that  of  Levi  Our  Sariour  was  of  the  tribe  of  Judah,  and  therefore  did 
not  belong  to  the  order  of  the  Leritical  priesthood.  Of  Judah,  ''  Moses 
spake  nothing  concerning  the  priesthood."*  But  Christ  was  a  priest  aller 
the  order  of  Melchizedek,  to  whom  faithful  Abraham  paid  tithes  long  before 
Levi  was  bom.  *•  And  as  I  may  so  say,  Levi  abo,  who  received  tithes, 
payed  tithes  in  Abraham.  For  he  was  yet  in  the  loins  of  his  father  when 
Melchizedek  met  him."t  ^^^  ministers  of  the  gospel  have  therefcMe  a  divioe 
right  to  a  maintenance.  To  the  Jews  a  tenth  part  was  set  apart  by  God 
himself,  as  his  inheritance^  and  therefore  the  Jewish  church  possessed 
tithes  by  divine  right.  The  christian  ministry  have  an  equally  divine  right 
to  a  sufficient  maintenance  to  support  them  in  such  a  manner  as  may  best 
operate  to  the  glory  of  God  and  the  salvation  of  men.  Although  a  tenth 
is  not  specified  in  the  New  Testament,  yet,  as  the  christian  church  follovred 
the  Jewish  in  its  order,  all  christian  nations  have  followed  it  also  in  appro- 
priating a  tenth  of  the  produce  of  the  soil  as  God^$  inheritance.  But  it 
does  not  signify  what  name  we  give  it,  or  in  what  shape  we  pay  it,  it  still 
remains  God*s  inheritance.  It  is  all  one  whether  it  is  a  tithe  taken  io  kind, 
or  a  stipend  paid  in  money,  or  an  offering  at  the  church  doors,  or  in  seat 
rents.  In  all  these  cases  the  cb;ect  is  the  same — the  glory  of  God  and  the 
salvation  of  men.  We  are  thereby  paying  tribute  to  God,  *'  according  as 
we  are  disposed  in  our  heart,  not  grudgingly  or  of  necessity,  for  God 
loveth  a  cheerful  giver." 

Mr  Selden  himself  acknowledges,  *^  that  before  the  end  of  the  fourth 
century,  it  became  the  usual  phrase,  to  offer  tithes,  because  they  were 
paid  in  the  offerings  of  the  faithful,  who  thought  themselves  obliged,  in 
the  making  of  these  offerings,  to  give  every  year  unto  the  churches  of 
which  they  were  members,  tithes,  or  greater  parts,  of  their  annual  increase, 
for  the  support  of  God's  worship  in  them."^  Before  the  end  of  the  fifth 
centuiy,  the  only  obligation  on  the  people  to  maintain  their  offerings  were 
the  admonitions  of  conscience.  After  the  mroads  of  the  barbarians  on 
the  Roman  empire,  thb  part  of  the  worship  of  God  was  much  neglected. 
And  therefore  synods  and  general  councils  resorted  to  the  spiritual  sword 
to  enforce  tHe  payment  In  the  year  685,  the  council  of  Alascon  made  a 
solemn  decree,  enjoining  the  whole  kingdom  of  France  *^  to  pay  the  tithes 
of  their  fruits  to  holy  places,  under  the  anatheooa,  that  **  if  any  one  shafl 
be  contumadous  to  these  our  most  wholesome  orders,  let  him  be  for  ever 

'*  Heb.  vii.  14.  f  Heb.  Tii.  9,  la  X  Bist  of  Ttihrn, «.  6. 
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separated  from  the'communion  of  the  church."   A  similar  canon  was  made 
at  Seville,  in  the  year  590,  for  the  kingdom  of  Spain,  enjoining  the  paj- 
ment  of  ^^  tithes  of  all  cattle,  fruits,  and  labour  of  men;"  and  decreed  that 
^whoever  subtracted  the  tithes  should  be  accounted  '*  a  robber  of  God,  and 
a  thief,  and  that  the  curse  which  God  inflicted  on  Cain,  who  did  not  divide 
aright  unto  God  his  portion,  be  heaped  upon  him/'   To  the  same  purpose, 
the  council  of  Friuli,  in  791,  ordained  tithes  to  be  paid  in  Italj.     About 
the  middle  of  the  eighth  century,  Egbert,  archbishop  of  York,  made  a 
canon  for  his  province,*  ordaining  the  payment  of  tithes,  and  commanding 
his  clergy  to  teach  the  people  how  to  perform  that  act  of  worship.    In  the 
year  784^  a  general  council  of  the  whole  kingdom,  held  at  Calcleuth,  or- 
dained the  payment  of  tithes.     The  17th  canon  of  which  sayst  ^'  Where- 
fore,  with  earnest  beseeching  we  enjob,  that  all  do  carefuUy  end^vour  to 
pay  tithes  of  all  that  they  do  possess,  (because  they  are  the  peculiar  pro- 
perty of  the  Lord  our  God,)  and  maintain  themselves  and  give  alms  of  the 
other  nine  parts."f    In  the  year  794,  Ofia,  king  of  Mercia,  gave  the  tithes 
of  all  his  kingdom  to  the  church.     This  establishment  did  not  extend 
beyond  the  kmgdom  of  Mercia.     But  Ethelwolf,  who  succeeded  Egbert, 
under  whom  the  heptarchy  was  united  into  one  kingdom,  enlarged  Offa*s 
gift  to  the  whole  realm  of  England.     On  this  gift  the  civil  right  of  tithes 
in  England  is  founded.   Ethelwolf  held  a  parliament  at  Wilton,  in  the  year 
854,  at  the  feast  of  Easter,  and,  with  the  full  consent  of  his  parliament, 
gave  for  ever  to  God  and  his  church  the  tithe  of  all  goods,  and  the  tenth 
of  all  the  lands  of  the  kingdom,  free  from  all  secular  service,  taxations,  i 
and  impositions,  whatsoever.    This  being  the  grand  civil  charter  by  which 
the  church  in  England  holds  the  tithes,  I  here  give  it  at  length  as  recorded 
by  Mathew  Paris : 

*'  I»  Ethelwolf,  by  the  gnioe  of  God,  king  of  the  West  Saxons,  in  the  holy  and  most  so- 
lemn feast  of  Easter,  for  the  health  of  my  soul,  and  the  prosperity  of  my  kingdom,  and  all 
the  people  by  Almighty  God  oommltted  to  my  charge,  have,  with  my  bishops,  eaiis  and  all 
other  my  noUes,  brought  to  pass  this  wholesome  roimsel,  that  I  have  act  only  given  the 
tenth  parts  of  the  land  through  my  kingdom  to  the  holy  churches,  but  also  have  granted  to 
our  ministers  placed  in  them  to  enjoy  them  in  perpetual  liberty,  so  that  this  grant  shall 
remain  ^rm  and  immutahie,  freed  from  all  n>>'al  services,  and  from  all  other  secular  service 
whatsoever.  And  it  hath  pleased  Elstan,  bishop  of  Sherbum,  and  Swithen,  bishop  of  Win- 
chester, and  the  rest  of  the  chief  men,  to  give  their  consent-  hereto.  This  we  have  done  for 
the  honour  of  our  Lord  Jesus  Christ,  and  of  the  blessed  Virgin  Mary,  and  of  all  the  saints, 
and  for  the  reverence  which  we  bear  to  the  feast  of  Easter,  that  almighty  God  may  vouchsafe 
to  be  propitious  to  us,  and  to  our  posterity.  This  charter  was  written  in  the  y^ar  of  the 
incarnation  of  our  Lord  Jesus  Christ,  854,  in  the  second  indiction,  on  Easter  day,  in  our 
palace  called  Wilton.  Whosoever  shall  augment  this  our  donation,  may  God  augment  to  him 
his  prosperous  days ;  but  if  any  one  shall  presume  to  diminish  or  change  it,  let  him  know 

*  The  province  of  York  at  that  time  extended  firom  the  river  Humber  to  the  firths  of 
Forth  and  Clyde.  f  Cited  by  Seldon  and  Prideaux.' 
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Ihst  he  mint  give  an  loeoiint  hereof  before  the  judgment  mtof  Chriit,  maitm  is  the  i 
be  doih  make  amends  by  fiving  ntlsftction  for  the  mme. 

-f.  I,  EnnLWOLT,  tiie  king,  +  I,  EtsTAir,  bishop,  +  I,  Swrrmw,  bishop,  +  I,  W^kjt- 
hoWf  abbot,  H-  h  WsaroED,  abbot,  -f  I,  BfiiutD,'aBd  I,  Ai.ran»,  tha  king's  sons.  Iisve 
given  oar  consent  henlo. " 

Thk  charter  wm  tendmd  by  the  kiog,  od  hk  knees  at  tbe  altar,  lo  tHe 
pretence  and  with  the  ooment  of  the  estatea  ef  the  kiDgdom,  nndw  heB^y 
cunea  and  impreeationi  on  hioHelf  and  any  of  hii  anesenon  who  i 
either  alienate  or  encruacb  on  thia  inheritamee  giiwa  to  God.    Many  i 
of  sabteqaent  pariiamento  have  confirmed  and  guaranteed  thii  eliarler. 
At  that  period,  the  lole  right  of  property  in  aU  the  landa  in  the  kingdom 
was  vested  in  the  soverdgn;  so  that  Ethelwolf  gave  what  was,  strictly  and 
k^y  speaking,  his  o«  property  to  the  ehoreh  for  ever.    All  the  lands 
in  the  kingdom  came  into  the  possession  of  their  present  owners,  bnrdesied 
by  the  payment  of  Uthes.     The  tenth,  being  unalienaUe,  cannot  he  soU; 
bat  the  other  nine  parts  may  change  hands  as  often  as  necessary.     In  (he 
purchase  of  land,  tbe  buyer  only  bargains  for  nine  parts  ;  the  tenth  he 
does  not  purchase  nor  pay  for.    It  remains  with  its  never-ceasing  pro- 
prietor—the church.     It  is  iherelbra  erident,  that  the  church  has  an 
unalienable  right  to  tithes.     They  are  her  estate,  guaranteed  by  the  most 
solemn  compacts  of  princes  and  parliaments.   No  man  in  the  kingdom  can 
show  title  deeds  so  old  as  Ethelwolf,  for  his  nine  parts  of  the  land.     Bot 
the  foregoing  is  the  church's  title  deeds  for  her  tenth.     The  reTenoes  of 
the  Ghureh  of  England  hare  been  much  exaggerated.    They  are  far  from 
being  immoderate,  even  were  they  in  all  cases  fully  paid.    But  the  dergy 
seldom,  if  ever,  obtain  the  full  amount  of  their  due.    In  almost  every  case 
they  are  obliged  to  sacrifice  a  great  portion  of  thew  just  rights  for  the 
preservation  of  peace  and  charity.     In  England,  the  dergy  are  subject  to 
tbe  same  imposts  and  public  burdens  as  the  laity.   They  pay  the  poor  rates 
the  same  as  tbe  laity.    The  poor  rates  are  the  burthright — the  freehold 
estate  of  the  poor.    The  tithes  are  the  freehold  of  the  clergy,  and  open  to 
be  acquired  by  aU  ranks  in  the  kingdom.     The  poor  and  the  clergy  are 
both  merely  liferenters  :  yet  the  title  of  the  poor  reaches  no  fisulher  back 
than  the  45th  of  Elizabeth,  whereas  that  of  the  dergy  to  the  reign  of 
Ethelwolf,  in  the  year  854. 

By  Blackstone,  tithes  are  called,  ^^  a  species  of  incorporeal  heredita- 
ments."  They  are  defined  to  be  a  tenth  part  of  the  increase  yeariy  arising 
and  renewing  from  the  profits  of  lands,  the  stock  upon  lands,  and  the  per- 
sonal industry  of  the  inhabitants.  The  first  species  being  usually  called 
prcedial.  The  prsedial  tithes  consist  of  com,  hay,  grass,  hops,  fruit,  herbs, 
and  wood,  including  tithe  for  the  agistment  of  cattle.  The  second  qmes 
is  called  miofed.     It  consists  of  wool,  calves,  lambs,  pigs,  chickens,  milk, 


TITHES.  773 

tg^Sa,  and  other  natural  producti,  but  maturod  and  preferred  in  part  by 
he  care  of  man.  The  third  speoieB  of  tithe  is  usually  ealled  personoL 
•t  is  audi  as  springs  from  manual  oocupations,  as  trade,  fisheries,  and  the 
ike.  The  first  two  species  must  be  paid  in  gross;  of  tlie  third,  only  the 
entfi  part  of  the  clear  or  nett  gains  or  profits  are  due.  Tithes  are  divided 
nto  great  and  smalL  Great  tithes  are  those  of  com,  peas,  beans,  haj, 
pvood,  &c.  8maU  tithes  comprehend  all  the  other  species  of  prsedial  tithes, 
Logether  with  those  called  personal  or  mixed.  The  distinction  of  ^eat 
Bund  small  tithes  depends  on  the  nature  and  quality  of  the  thmg,  and  not 
upon  the  place  or  mode  of  cultivation,  or  the  quantity  produced,  or  the 
uae  to  which  it  is  applied.  The  only  criterion  for  determining  what  are 
great,  or  small,  or  vicarial  tithes,  is  by  radowment  or  prescription.  When 
oidowment  is  pleaded,  it  must  be  produced.  Prescription  is  founded  on  a 
supposed  endowment,  which  has  been  lost.  In  some  parishes,  grass,  hay> 
and  wood,  are  great  tithes,  whereas  in  others  they  are  small  tithes,  according 
to  prescription,  which  has  been  founded  on  an  endowment,  or  such  usage 
as  presupposes  an  endowment* 

Great  tithes  are  commonly  called  paraonoffe  tithes,  bemg  payable  to  the 

parson  or  rector.     Small  tithes,  being  in  general  payable  to  the  vicar,  are 

usually  caDed  tnearial  tithes.    Prima  faeie^  the  rector  is  entided  to  all 

the  tithes  of  the  paridi,  and  nothing  can  he  presumed  in  the  vicar*s  favour 

without  endowment  or  prescription.     As  a  general  rule,  tithe  ought  to 

be  paid  as  soon  as  tiie  tenth  part  can  be  severed  iirom  the  whole,  unless 

there  be  any  custom  to  the  contrary,  as  often  as  a  renovation  or  fresh  crop 

18  severed  from  the  same  land  m  the  course  of  the  year.    The  titheholder, 

or  his  deputy,  has  a  right  to  see  that  the  same  is  fairly  set  forth  from  the 

other  nine  parts,  before  any  partide  of  those  nine  parts  is  removed  from 

the  field.  In  general,  tithes  are  to  be  paid  for  anythmg  that  yields  an  annual 

iDcr/ase,  as  com,  hay,  fruit,  cattie,  poultry,  and  the  like;  but  not  for  any- 

tWflg  that  is  of  the  substance  of  tiie  earth,  or  is  not  of  annual  increase. 

^  Under  this  last  head  is  comprdiended  stone,  lime,  coal,  ores,  and  the  like. 

No  tithe  is  to  be  pdd  for  creatures  that  are  of  a  wild  nature,  as  deer, 

hawks,  &c,  whose  increase  is  not  natural,  but  casual;  but  tithes  may  be 

paid  for  deer  and  rabbits,  if  such  has  been  the  custom. 

There  are  two  metfiods  by  which  lands  and  thehr  occupiers  may  be  ex- 
empted from  the  payment  of  tiUies:  first,  by  real  composition  ;  secondly, 
by  custom-  or  prescription. 

I,  A  real  eamptmHon  is  when  an  agreement  is  made  between  the 
owner  of  the  lands  and  the  parson  or  view,  with  the  consent  of  the  bishop 
or  patron,  that  such  lands  for  the  future  shaU  be  discharged  from  pay- 
ment' of  tithes,  by  reason  of  some  land,  or  other  real  recompense,  given 
to  the  parson  in  lieu  and  satisfaction  tiiereof.    These  real  compositions 
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have  ever  been  held  and  allowed  in  England  to  be  a  good  dueharge  of  Hk 
payment  of  tithes.  Hence  have  arisen  all  such  composicions  as  exist  at  ibiB 
time  by  form  of  the  common  law.  Bj  this  means  the  possessioiia  of  the 
church  were  daily  diminished.  To  obviate  this,  the  disabling  statute  vn 
passed  in  the  reign  of  Elizabeth,*  which  prevents,  among  other  spiiitiiaL 
persons,  all  parsons  and  Ticars  from  making  any  conveyances  of  the  estatei 
of  their  churches  for  mora  than  three  lives,  or  twenty-one  years.  By  Tirtae 
of  this  statute  therefore,  no  real  composition,  made  since  the  13th  of  qneeo 
Elizabeth,  is  good  for  any  longer  period  than  three  lives,  or  tweDty-one 
years,  even  although  it  should  be  made  with  the  consent  of  the  patrmi  and 
ordinary.  This  statute  has  effectually  demolished  this  kind  of  traffic; 
such  composilions  being  now  rarely  heard  of,  unless  by  authority  of  |ar- 
liament.  A  composition  established  eren  by  act  of  parliament,  if  made 
since  the  disabling  statute  of  Elizabeth,  and  confinned  by  a  decree  of  a 
court,  of  equity,  though  good  for  the  life  of  the  incumbent,  is  not  binding 
on  his  successor.  If  the  successor  continues  to  receive  the  next  payment 
due  after  the  death  of  his  predecessor,  he  is  accountable  to  the  execaton 
only  for  such  portion  of  it  as  the  ralue  of  the  tithes,  if  paid  in  kind,  ac> 
cruing  due  between  the  last  composition  received  by  the  late  iocumbeDt 
and  his  death,  would  have  amounted  to,  and  not  pro  rata  according  to  the 
time  which  had  run  before  his  death  from  the  last  payment.  Neither  is 
the  succeeding  incumbent  bound  by  a  lease  made  conformable  and  prior  to 
the  disabling  statute,  but  such  lease  is  entirely  void  at  the  decease  of  the 
parson  or  vicar  who  made  it 

II.  A  discharge  by  euatom  or  prescription  is,  when  time  out  of  miDd, 
such  persons  or  such  lands  have  been  either  partially  or  totally  discharged 
from  the  payment  of  tithes.  This  immemorial  usage  is  binding  upon 
parties.  It  is  in  its  nature  an  eyidence  of  universal  consent  and  acqaies- 
cence,  and  with  reason  supposes  a  real  composition  to  have  been  formeriy 
made.  This  custom  is  either  de  mode  decimandit  or  else  de  non  ded- 
tnando.  A  modtis  deeimaTuUj  called  shortly  a  modus^  is  a  compositioD 
for  tithes  in  kind  within  a  certain  district.  By  this  modus  a  layman  is 
discharged  from  rendering  his  tithes,  on  his  paying  to  the  parson,  in  lieu 
thereof^  what  the  local  custom  of  that  place  directs.  This  is  sometimes  a 
pecuniary  compensation,  as  twopence  an  acre  for  the  tithe  of  land.  Some- 
times it  is  a  compensation  in  work  and  labour,  as  that  the  parson  shall 
only  have  the  twelfth  cock  of  hay,  and  not  the  tenth,  in  consideration  of 
the  owner^s  making  it  for  him.  Sometimes,  in  lieu  of  a  large  quantity  of 
crude  and  imperfect  tithe,  the  parson  shall  hare  a  less  quantity,  when  ar- 
rived to  a  greater  maturity,  as  a  couple  of  fowls  in  lieu  of  tithe  eggs,  and  the 
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like.    A  prescription  de  nan  deetmando  is  a  daim  to  be  entirely  discharged 

of  tithes,  and  to  pay  no  compensation  in  lieu  of  them.     Thus  the  king, 

by  his  prerogative,  is  discharged  from  all  titheSi     So  a  vicar  shall  pay  no 

tithes  to  the  rector,  nor  the  rector  to  the  vicar.     The  manner  or  form  of 

setting  out  for  payment  of  tithes,  is  generally  governed  by  the  custom  of 

the  place.    In  a  special  ease  it  was  held,  that  a  farmer  may  cut  down  a 

field   in  portions  most  convenient  for  himself,  provided  it  be  not  done 

vexatiouaLy,  and  with  a  design  to  trouble  the  clergyman.     He  must  not, 

however,  proceed  to  carry  away  such  separate  cuttings  before  he  has  set  out 

the  tithe  of  all  the  cuttings.     It  is  a  general  rule,  that  a  farmer  may  not 

9X  his  pleasure  tithe,  and  etmrypart  of  a  field  of  com  before  the  whole  has 

been  tithed,  and  then  proceed  to  another  field,  so  as  to  oblige  the  parson 

to  come  to  the  fidd  at  another  time  to  take  his  tithe.     But  still  there  is 

no  rule  of  law  which  obliges  a  farmer  (all  fraud  and  vexation  apart)  to 

tithe  and  carry  the  whole  of  that  part  of  the  field  lying  in  one  parish  before 

tithing  any  part  of  the  same  field  in  another  parish ;  and  this  without 

previous  notice  of  his  intention  to  carry  such  part.   The  general  rule,  that 

the  farmer  must  not  carry  part  of  the  crop  of  a  field  of  com  before  the 

whole  has  been  tithed,  must  be  understood  with  all  necessary  exceptions  of 

partial  ripeness,  and  whether  the  neglect  of  taking  the  advantage  of  which 

would  be  prejudkial  to  the  crop.     The  parson,  vicar,  improprietor  or 

farmer,  cannot  come  himself  and  set  forth  his  tithes  without  the  license  and 

<M)nsent  of  the  owner.     If  he  tithe  of  his  own  head  the  com  or  hay  of  any 

land  holden  within  his  parish,  and  carry  it  away,  he  is  a  trespasser,  and  an 

action  will  lie  against  him  for  it     But  every  person  is  bound,  of  common 

right,  to  cut  down  and  set  out  the  tithes'  of  his  own  lands.     That  it  may 

be  done  faithfully  and  without  fraud,  the  laws  of  the  church  entitle  the 

parson  to  have  notice  given  him.     It  was  enacted  in  the  reign  of  Edward 

Yl.,  that  at  aU  times  whensoever,  and  as  often  as  any  prsedial  tithes  shall 

be  due,  at  the  tithing  of  the  same  it  shall  be  lawful  to  any  party  to  whom 

any  of  the  said  tithes  ought  to  be  paid,  or  his  deputy  or  servant,  to  view 

and  see  their  said  tithes  justly  and  truly  set  forth  and  severed  from  the 

nine  parts.     It  has  been  held  in  law,  that  the  parishioner  must  have  his 

nine  parts  a  reasonable  time  in  the  field  for  the  parson  to  compare  the 

tithe  with  them.     It  has  been  also  held,  that  if  the  parishioner  reaps  one 

land,  and  in  coming  back  along  the  same  land  to  reap  the  next,  throws 

out  the  tithe  of  the  first,  and  shocks  his  nine  sheaves,  he  does  not  give  a 

sufficient  time  for  the  parson  to  compare.     But  if,  after  due  notice,  the 

tithe  owner  does  not  come  in  convenient  time,  it  is  his  own  fault,  and  he 

will  lose  the  benefit  of  making  the  comparison.     The  care  of  the  tithes,  as 

to  waste  or  spoiling,  after  severance,  rests  upon  the  parson,  and  not  upon 

the  owner  or  occupier  of  the  land.     The  parson  is  by  Uw  at  his  peril  to 
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take  notice  of  the  tithes  being  set  oot.  It  hu  been  dedared,  that  akboogli 
the  |»arishionen  ought  de  jute  to  reap  the  corn,  jet  they  are  not  boeii! 
to  guard  the  parson's  tithes.    After  the  tithes  are  set  forth,  he  may,  of 
common  right,  come  himself,  or  send  his  serrants,  and  spread  abroad,  drj, 
and  stack,  his  com,  hay,  or  the  lilce,  in  any  conrenieot  place  or  placa 
upon  the  ground  where  the  same  grew,  till  it  be  sufficiently  withered  ani 
fit  to  be  carried  into  the  bam.    But  he  must  not  take  a  k>nger  time  for  to 
doing  than  is  **  conrenient  and  necessary/'    By  the  statute  of  Edward  Tl 
*'^  It  shall  be  lawful  quietly  to  take  and  carry  the  same  away.     And  if  anj 
person  carry  away  his  corn  or  hay,  or  his  other  ptSBdial  tithes,  before  dte 
tithe  thereof  be  set  forth,  or  willingly  withdraw  his  tithes  of  the  same,  or 
of  such  other  things  whereof  prsadial  tithes  ought  to  be  paid^  and  if  m 
person  do  stop  or  let  (hinder)  the  panon,  vicar,  proprietor,  owner,  or 
other  their  deputies  or  farmers,  to  Tiew,  take,  and  carry  away  their  titlwiL 
as  is  aboTo  said,  he  shall  forfeit  doable  ralue  with  costs,  to  be  recoTered  in 
the  ecclesiastical  courts."  '  The  parson  may  carry  his  tithes  from  die 
ground  where  they  grew,  either  by  the  common  way,  or  any  such  wajatthe 
owner  of  the  land  uses  to  carry  away  his  nine  parta   If,  after  he  has  do); 
set  forth  his  tithes,  the  owner  of  the  soil  will  stop  up  the  ways,  aod  oot 
suffer  the  parson  to  carry  away  his  tithes,  or  to  spread,  dry,  and  stack 
them  upon  the  land,  this  is  no  good  setting  forth  of  his  tithes,  irilhoat 
fraud,  within  the  statute.    In  consequence,  the  parson  may  have  an  adioji 
upon  the  said  statute,  and  may  recover  treble  the  value  ;  or  he  may  ban 
an  action  upon  the  case  for  such  disturbance;  or  he  may,  if  he  wiU,  break 
open  the  gate  or  fence  which  hinders  him,  and  carry  away  bis  tithes.  Bat 
in  this  he  must  be  Cautious,  that  he  commit  no  riot,  nor  break  any  gate, 
rails,  locks,  or  hedges,  more  than  he  necessarily  must  for  his  passage.  Wheo 
he  comes  with  his  carts,  wains,  or  other  carriages,  to  carry  away  his  titbe^ 
he  must  not  suffer  his  hones  or  oxen  to  eat  and  depasture  the  grass  grovfing 
or  cut.   But  if  his  cattle  do  in  thdr  passage,  against  the  driver's  will,  berp 
and  there  snatch  some  of  the  grass,  this  is  excusable.     If  tithes  set  forth 
remain  too  long  upon  the  land,  the  owner  of  the  soil  may  distrain  them  as 
damage  feasant    If  he  be  sued  for  them  in  order  to  justify,  he  must  let 
forth  how  long  they  had  remained  before  he  took  them.    IrVhen  thej  sbaU 
be  said  to  remain  too  long  is  tryable  by  a  jury.    An  action  upon  the  cace 
will  lie  against  the  parson  for  his  negligence  in  this  behal£    No  actioii) 
however,  in  such  a  case  will  lie,  unless  the  parishioner  has  duly  set  forth 
his  tithes,  and  has  also  given  notice  to  the  parson  that  they  are  so  set  forth. 
The  period  of  the  establishment  of  tithes, •or  teinds,  in  Scotland,  is  in- 
volved in  some  degree  of  uncertainty.   Spottiswood  asserts,  that  OooTallui 
appointed  tithes  to  be  paid  universally  in  his  reign,  which  was  in  theaxtb 
century;  while  Craig  affirms,  that  temds  were  introduced  only  a  short  thne 
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before  the  Lateran  council,  in  1179.  The  history  of  Scottish  tidies,  or 
teindfl,  is  naturftHy  dirided  into  three  periods:  I.  Preceding  the  Reforma- 
tion; IL  Between  the  Reformation  and  the  introduction  of  ralnation  and 
sales;  III.  The  period  subsequent  to  the  commencement  6f  valuation  and 
sales. 

I.  Personal  teinds  were  unknown  in  Scotland.  Teinds  were  altogether 
2pT<Bdialj  affecting  the  fruits  of  the  land,  and  are  either  natural  or  indtis* 
trioL     Industrial  teinds  correspond  to  the  mixed  tithes  in  England.    Till 
the  t^nds  were  regulated  by  the  ralued  rental,  there  was  hardly  any  tithing 
of  natural  fruits.     Praedial  tithes,  therefore,  of  industrial  fruits,  have  all 
Along  constituted  the  whole  teuids  leriable  by  the  church  of  Scotland.   There 
have  been,  howerer,  some  local  and  consuetudinary  exceptions.     They 
consisted  of  the  tenth  of  aU  profit  produced  by  the  application  of  industry 
to  land.    Glebes,  temple  lands,  lands  belonging  to  the  religious  orders, 
were  excepted ;  and  also  lands,  the  proprietors  of  which  have  acquired 
their  teinds  originally  from  churchmen.     They  were  leriable  without  any 
deduction,  propter  curam  et  cuUuramj  in  favour  of  the  possessor.   They 
ifrere  of  twa  kinds,  parsonage  and  mearage*    The  parsonage  teinds  were 
due  exclusively  to  the  panon,  or  others  having  right  to  the  parochial 
benefice,  and  were  leviable  from  com  alone,  at  the  terms  of  Whitsunday 
and  Michaehnas.     Vicarage  teinds  were  paid  to  the  vicar,  if  originally 
appointed  by  the  patron ;  yet  where  he  was  not,  they  also  went  to  the 
incumbent,  who  might  make  what  agreement  he  pleased  with  curates  or 
assistants  of  hb  own  appointment.     The  vicarage  teinds  were  drawn  from 
all  the  minor  fruits,  such  as  cattle,  fowls,  eggs,  milk,  hay,  lint,  fishings,  &c. 
These  were  not  levied  according  to  a  certain  fixed  rule,  as  the  parsonage 
tdnds  were,  but  according  to  the  usage  of  every  individual  benefice  or 
parish.     Before  the  Reformation,  the  church  enjoyed  tithes  or  teinds  de 
jure  communis  and  had  besides  extensive  landed  property.  But  the  teinds 
were  by  degrees  almost  entirdy  carried  away  from  their  proper  destination : 
1.  by  the  consecration  of  tithes  to  other  churches  or  churchmen  uncon- 
nected with  the  lands  ;  S.  by  papal  exemptions ;  3.  by  infbudation  of  tithes 
to  laymen.     The  useful  and  laborious  parochial  clergy  were  reduced  to  a 
state  of  comparative  indigence.     It  frequently  happened  that,  in  the  va- 
cancy of  parochial  charges,  the  patrons  appropriated  great  part  of  its  tithes 
to  some  favourite  monastery.     The  right  of  presentation  was  likewise  fre- 
quently conveyed  away  to  monasteries,. making  them  the  perpetual  bene- 
ficiary of  the  church  annexed.    To  the  very,  great  injury  of  religion,  the 
pope  usurped  the  patronage  of  all  those  parishes  where  no  one  else  could 
show  a  valid  right  of  presentation.     He  naturally  threw  as  much  power 
into  the  hands  of  religious  bodies,  exempted  their  land  from  tithes,  and 
thus  dnectly  robbed  the  parochial  clergy  of  their  just  rights.    Patrons  fre- 
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qaenUy  made  grants  of  the  tithes  to  needy  laymen.  The  reBgioos  faoosei 
alio  told  the  tithes  to  the  crown  or  other  laymen.  Leases  were  abo  granted 
of  the  tithes  at  a  low  rate,  on  payment  of  a  fine.  Various  measures  were, 
at  different  times,  ineffeetoally  adopted  to  ehedi  this  systematic  spoliafioo 
of  the  parochial  clergy. 

II.  At  the  Reformation,  the  crown  became  the  proprietor  of  all  the 
church  Uuids,  either  by  terignation  or  confiscation,  especially  of  tboae  be. 
longing  to  the  religions  honsea    On  the  death  or  dispersion  of  the  abbots 
and  priors,  the  crown  appointed  lay  commendators  for  life.     The  monas- 
teries and  priories  were  then  turned  into  temporal  lordships.     These  men 
were  styled  <' Lords  of  erection,'*  or  <^  Titulars  of  the  tithes/'  into  whose 
hands  the  poswsaions  of  the  church  were  permanently  transferred.    At  the 
same  time,  the  crown  assumed  the  place  of  the  pope,  and  became  patron 
of  every  regular  parochial  charge  to  the  patronage  of  wUch  no  aaljeet 
could  show  a  good  title.     The  lords  of  the  new  erection  oontinQed  to 
exercise  the  rights  which  theur  predecessors,  the  abbots,  had  fonnerly  exer- 
cised.   They  presented  ministers  to  parishes,  and  assigned  such  stipends  as 
they  chose.    In  1587,  a  dieck  was  put  to  the  practice  of  erections,  and 
all  church  lands  were,  by  act  of  pa^iament,  unalienably  annexed  to  the 
crown.     The  following  exceptions  were  made :  1.  the  temporal  lordships 
erected  by  the  crown  prior  to  the  date  of  the  act;  9.  lands  made  over  to 
hospitals,  schools,  and  unirersities,  and  not  diverted  from  their  oivginal 
uses  i  3.  b^efices  which,  before  the  Reformation,  had  been  retained  by 
the  original  lay  patrons;  4.  The  manses  and  glebes  of  the  popish  cfaurcb- 
meo  which  were  not  annexed,  and  were  reserved  for  their  protestant 
succeisors.    This  did  not  altogether  prevent  new  erecdons.  On  the  resto- 
ration of  the  bishops,  the  annexation  of  their  benefices  and  those  of  their 
chapters  were  rescinded  by  acts  of  parliament*     It  appears,  that  after  the 
Reformation  the  whole  teinds  of  the  country  belonged  either  to  the  eronm^ 
to  the  lords  of  erection,  called  titulars,  to  the  patrons,  or  to  the  fernxm 
from  the  church.   The  whole  rights  of  the  diurcfa  were  thus  transferred  to, 
and  vested  in,  these  several  parties. 

III.  The  teind  was  originally  made  by  drannng  it.  That  is,  the  bene- 
ficiary carried  off  every  tenth  sheaf  from  the  ground.  It  became  a  frequent 
custom  to  commute  the  tithes,  either  for  a  certain  yearly  tack  duty,  or  a 
certain  number  of  rental  hoUSy  to  which  both  parties  were,  under  certain 
limitations,  bound  permanently  to  adhere.  It  frequently  happened,  that 
the  bene6ciary  vexatiously  delayed  to  draw  his  teind,  for  the  purpose  of 
making  better  terms  with  the  occupier  in  any  agreement  for  a  commuta- 
tion.  Parliament  attempted  various  remedies,  all  of  which  were  inoperatiTe. 

•  ie06,  c  2, 1617,  c.  2. 
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Charles  I.  therefore,  soon  after  his  aooessiao,  revoked  all  g^rants  of  ehureh 
lands,  or  of  tithes,  made  bj  James  YI.  to  the  prejudice  of  the  erowD.  It 
'was  determined,  year  after  year,  to  redace  all  the  erections,  both  those 
liefore  and  those  after  the  act  of  annexation :  1.  the  titnlars  were  required 
te  yield  the  superiority  of  the  church  lands  to  the  crown,  when  a  certahi 
annuity  should  be  paid  out  of  the  tithes  to  the  crown ;  2.  the  titulars 
(beneficiaries)  were  required  to  sell  the  tithes  to  the  proprietor,  at  a  fixed 
number  of  years*  purchase.  Tithes  set  aside  yearly  for  the  support  of  the 
clergy,  unirersities,  schools,  and  hospitals,  should  be  valued  at  the  suit  of 
the  proprietor,  who  should  have  the  entire  management  of  the  crop,  stock, 
smd  tithe,  on  payment  either  of  the  price  or  of  the  valued  yearly  duty. 

In  1698,  all  the  parties  interested  entered  into  four  submissions,  refer- 
ring to  the  king  himself  as  arbiter.  The  lords  of  erection,  with  their 
tacksmen  and  the  landlords,  signed  the  first  and  fourth;  the  bishops  and 
dergy  signed  the  second;  and  the  commissioneiii  of  several  royal  burghs 
signed  the  third.  On  the  3d  September,  1639,  the  king  pronounced  sepa- 
rate decrees-arbitral.  The  first  and  fourth  declare  the  king's  right  to  the 
superiorities  of  erection^  resigned  to  him  by  theur  submission.  He  agreed 
to  give  a  thousand  merks  to  the  lords  of  erection,  as  the  purchase  money 
of  each  yearly  chalder  of  feu-farm;  or  each  a  hundred  merks  of  yearly 
feu-duty,  or  other  rent  of  superiority.  After  deducting  an  equivalent  to 
the  Uench-duties,  the  feu-duties  were  to  be  retained  until  payment.  There 
remained  the  other  important  provision,  viz-^  the  power  given  to  the  heritor 
to  have  his  teinds  valued,  and  his  yearly  charge  permanently  fixed,  and 
also  io  bring  an  action  of  sale  against  the  titular  or  his  tacksman.  The 
rule  fixed  for  the  first  was,  that  where  on  the  one  hand  the  teind  was  of 
necessity  united  with  his  other  stock  in  one  common  valuation,  the  yearly 
duty  payable  by  the  heritor  to  the  titular  or  beneficiary  should  be  one-fifth 
of  that  whole  annual  valuation  of  the  rent  of  stock  and  tithe  together. 
This  fifth  was  deemed  a  reasonable  eurrogatum^  in  place  of  a  tenth  of  the 
whole  increase.  On  the  other  hand,  where  the  tithe  was  drawn  every  harvest 
by  the  titular,  and  its  value.thus  admitted  yearly  of  a  proof  separate  from 
that  of  the  stock,  the  commissioners  appointed  for  the  valuation  of  the 
teinds  were  to  bring  proof  of*  its  amount,  and  take  its  value  communillma 
annia.  The  proprietor  was  to  pay  this  value  annually  to  him  who  had 
the  right  to  the  teind.  From  which  was  to  be  deducted  a  fifUi,  called  the 
1ctng'*8  caaej  because  granted  in  his  awards  as  an  allowanoe  of  abatement 
to  the  proprietor.  Where  the  teinds,  though  drawn  ipsa  corpora^  had 
been  mixed  with  others  so  as  to  prevent  discrimination,  or  where  thetitular 
was  not  a  party,  their  value  was  to  be  taken  at  one-fourth  of  the  valued 
rent  of  the  heritor^s  stock.  Respecting  the  second  the  rule  was,  that  when 
the  seller,  e.g.  the  titular  had  an  heritable  and  unburdened  right  to  his 


780  TITHES. 

tithes,  he  should  be  obliged  to  sdl  for  nine  jean*  purchase.  Where  the 
teinds  were  enjoyed  bj  tacksmeo,  or  when  the  porehaser  himaelf  was 
tacksman,  the  oommissioaers  should  aUow  a  dedaction,  regalated  by  tlie 
endurance  of  the  tack  (lease),  ^his  was  so  arranged  that  while  the  titular 
or  other  seller  received  his  purchase  money  at  the  expiration  <^  the  lease, 
the  tacksman,  whether  the  purchaser  or  a  third  party,  retained  in  the  one 
case,  and  drew  in  the  other,  the  interest  of  the  price  during  the  currency. 
The  grain,  in  which  teinds  have  been  already  valued,  must  be  Taloed  at 
the  medium  fiars  for  seven  yean  preceding.  The  king's  deereea-arfaitral 
on  the  other  submissions  were  much  to  the  same  effect,  except  that  the 
king's  power  of  valuation  extoided  to  those  of  the  biihope*  tithea  which 
they  did  not  actually  possess  by  rental  bolls,  or  drawn  tithe,  but  which  were 
in  lease  or  other  use  of  payment.  In  1637,  Charles  I.  appointed  oom- 
missionen  to  fix  the  royal  annuity.  In  order  that  the  decrees  arbitnl  in 
the  valuation  of  tithes  might  be  executed  under  the  authority  of  a  proper 
court,  a  commissioner  was  appointed  *  with  power  generally  to  value  and 
sell  tithes,  and  approve  the  valuation  of  these  subcommisBioDers.  Yaloa- 
tions  were  carried  on  for  a  long  time  under  it.  Part  of  the  records  were 
carried  off  by  Cromwell,  and  othen  were  lost  by  fire  in  1700.  The  com. 
mission  was  renewed  in  1707  to  the  judges  of  the  court  of  session.  They 
approved  of  the  valuation  of  the  subcommisrionen ;  but  whksh  may  be 
dereiinqnished  by  the  voluntary  introduction  of  a  different  amauntf  but 
not  modej  of  payment  to  the  minister  or  titular.  A  decree  of  the  high 
commission  cannot  be  derelinquished. 

The  teinds  vested  in  lay  patrons  are  in  a  different  situation  from  those 
vested  in  the  titulan.  When  they  were  deprived  of  the  right  of  presenta- 
tion,t  an  those,  tithes  of  the  parish  which  had  not  previously  been  disposed 
of  were  bestowed  on  them  as  an  equivalent.  When  their  right  of  presen- 
tation was  restored,^  their  right  to  these  teinds  was  confirmed.  They 
were  burdened,  however,  *^  always  with  the  minister's  stipend,  tacks,  and 
prorogation  already  granted  of  said  teinds,  and  of  such  augmentations  of 
stipend,  future  prorogations,  and  erections  of  new  kirks,  as  diall  be  found 
just  and  expedient,  providing  the  said  patrons,  getting  right  to  the  teinds 
by  virtue  of  this  present  act,  and  who  had  no  right  thereto  before,  shall  be, 
like  as  they  are  hereby  obliged  to  sell  to  each  heritor  the  temds  of  his  own 
lands  at  the  rate  of  six  yean'  purchase,  as  the  same  shall  be  valued  by  a 
commission  fat  valuation  of  teinds."  By  this  act,  the  heritor  is  in  all  cases 
entitled  to  have  his  teinds  valued.  He  buys  them  from  the  titular  at  nine 
yean'  purchase,  and  from  the  patron  at  six  yean'  purchase.  This  last 
privilege  bdongs  to  the  heritor  alone.    There  are  certain  teinds,  however, 

•  By  act  1633,  c.  19.  f  Act  1649,  c.  39.  :  Act  1690,  c.  23. 
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which,  though  they  may  be  valued^  can  never  be  bought  by  eitlier  the  heritor 
or  feuar  of  the  titbeable  lands.*  These  are  :  1.  teinds  whidi  hare  either 
been  allocated  to  or  belonging  to  ministerg  ;  2.  teinds  granted  to  colleges 
or  schools;  3.  teinds,  formerly  belonging  to  bishops,  which,  on  the  abolition 
of  episcopacy  as  an  estaUishment  merged  in  the  crown;  4.  teinds  which 
the  heritor  is  bound  to  pay  to  a  former  heritor  or  titular,  his  superior. 

As  to  the  mode  in  which  the  established  clergy  of  Scotland  are  provided 
for  out  of  the  tithes,  it  may  be  observed,  that  there  were  formerly  two 
descriptions  of  dergymen;  the  first,  those  of  the  bishops'  mensal  churches, 
and  depended  sometimes  on  the  bishops,  sometimes  on  the  crown,  but  smce 
the  Revolution  have  permanent  stipends  modified  by  the  commisdoners, 
from  the  bishops' — ^now  the  king's — tithes.     The  stipends  of  the  second, 
since  th^  original  appointment,  had  never  he&ot  given  out,  and  therefore 
they  remained  the  proprietors  of  the  full  titha     It  was  given  to  the  pa- 
tron t  as  a  solaHum  for  his  loss  of  presentation,  burdened  with  a  stated 
provision  out  of  these  tithes  for  the  parish  minister.     Every  parochial  mi- 
nister in  Scotland  is  therefore  in  fact  a  stipendiary  either  from  the  crown, 
the  titular,  or  the  patron. 

♦  Bvacl  1690,  c  3a  t  Act  1649,  c  39. 

\  Prideaiuc  on  TiUifl8.~-BlackBtone*s  Commentaries.— Selden  on  Tithes.— Sir  S.  Degges* 
Parson's  Councillor. — Johnson's  Cleiigy man's  Vade-mecum, — Gibson's  Codex. — Watson's 
Clergyman's  Law.^-Sir  John  Connell  on  Tithes.— Bell's  Law  Dictionary.— Erakine's  In- 
stitutes. ^Statutes  at  large. 
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